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ALABAMA. 
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Sam  p.  Kennedy,  President. 
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Shebidan  S.  Kendall,  Chairman. 
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Louis  Bbownlow. 
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IDAHO. 
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public  utilities  commission. 

William  L.  O'Connell,  Chairman. 
Frank  H.  Funk. 
Walter  A.  Shaw. 
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Richard  Yates. 
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IOWA. 
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railroad  commission. 
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BuRK  A.  Bridges. 
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PUBLIC    utilities    COMMISSION.   • 
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public   SERVICE   COMMISSION. 

Albert  G.  Towers,  Chairman. 
W.  Laird  Henry. 
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PUBLIC   SERVICE  COMMISSION. 

FREDERICK  J.  MacLeod,  Chairman. 
Joseph  B.  Eastman. 
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MASSACHUSETTS. 

board  of  gas  and  electric  light 
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MICHIGAN. 

railroad  commission. 
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RAILROAD  A  warehouse  OOMMISBIOir. 
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MISSISSIPPL 

RAILROAD  COMMISSION. 

F.  M.  Sheppard,  President. 
George  R.  Edwards. 
W.  B.  Wilson. 

MISSOURI. 

PUBLIC  SERVICE  COMMISSION. 

John  M.  Atkinson,  Chairman. 
Edwin  J.  Bean. 
John  Kennish. 
Howard  B.  Shaw. 
Eugene  McQuillin. 

MONTANA. 

RAILROAD  COMMISSION. 

J.  H.  Hall,  Chairman. 

J.  E.  McCORMICK. 
£.  A.  MORLXY. 
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NEBRASKA. 

STATE  BAILWAT  COMMISSION. 

H.  T.  Clabkb,  Jr.,  Chairmati. 
Thomas  L.  Hall. 
H.  G.  Taylor. 

NEVADA. 

BAILROA])  COMMISSION. 

H.  F.  Bartike,  Chairman. 
J.  F.  Shaughnessy. 
W.  H.  Simmons. 

NEW  HAMPSHIRE. 

PUBLIC   SERVICE  COMMISSION. 

Edward  C.  Niles,  Chairman. 
Wm.  T.  Gunnison. 
Thomas  W.  D.  Worthen. 

NEW  JERSEY. 

BOARD  OF  PUBLIC  UTILITY  COMMIS- 
SIONERS. 

Ralph  W.  E.  Donqes,  Chairman. 
John  J.  Treacy. 
John  W.  Slocum. 

NEW  MEXICO. 

STATE  CORPORATION  COMMISSION. 

M.  S.  Obotes,  Chairman. 

O.  L.  Owen. 

Hugh  H.  Williams. 

NEW  YORK. 

public  service  COMMISSION, 

Ist  District. 
Edward  E.  McCall,  Chairman. 
William  Hayward. 
J.  Sergeant  Cram. 
George  V.  S.  Williams. 
Robert  C.  Wood. 

2d  District. 

Setkoub  Van  Santvoobd,  Chairman. 
Devoe  p.  Hodson. 
William  Temple  Emmet. 
James  O.  Cars. 
Frank  Irvine. 


NORTH  CAROLINA. 
corporation  commission. 

Edward  L.  Travis,  Chairman. 
William  T.  Lee. 
George  P.  Pell. 

NORTH  DAKOTA. 

board  of  railroad  commissioners. 

W.  H.  Stutsman,  President. 

W.  H.  Mann. 

O.  P.  N.  Anderson. 

OHIO. 

public  utilities  commission. 

Beecher  W.  Waltermire,  Chairman. 
O.  H.  Hughes. 
L.  K.  Langdon. 

OKLAHOMA. 

CORPORATION  COMMISSION. 

J.  E.  Love,  Chairman. 
George  A.  Henshaw. 
W.  D.  Humphrey. 

OREGON. 

RAILROAD  COMMISSION. 

Thomas  K.  Campbell,  Chairman. 

C.    B.   AlTCIIISON. 

Frank  J.  Miller. 

PENNSYLVANIA. 

PUBLIC   SERVICE  COMMISSION. 

Samttel  W.  Pexnypacker,  Chairman. 

S.  LaRue  Tone. 

Emory  R.  Johnson. 

Milton  J.  Brecht. 

Charles  F.  Wright. 

Frank  M.  Wallace. 

Walter  H.  Gaither. 

PHILIPPINE  ISLANDS. 

puBUc  utilities  commission. 

Mariano  Cui,  President. 
Stephen  Bon  sal. 
Clyde  A.  DeWitt. 
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PUBLIC  SERVICE  COMMISSIONS. 


RHODE  ISLAND. 

PUBLIC   UTIUTIES   COMMISSION. 

William  C.  Bliss,  Chairman. 
Samuel  £.  Hudson. 
Robert  F.  Rodman. 

SOUTH  CAROLINA. 

railroad  commission. 

G.  McD.  Hampton,  Chairman. 
John  6.  Richards. 
Frank  W.  Shealy. 

SOUTH  DAKOTA. 

RAILROAD  commission. 

J.  J.  MuRPHT,  Chairman. 
P.  W.  Dougherty. 
W.  G.  Smith. 

TENNESSEE. 

RAILROAD  commission. 

B.  A.  Enloe,  Chairman. 
H.  H.  Hannah. 
George  N.  Welch. 

TEXAS. 

RAILROAD  COMMISSION. 

Allison  Mayfield,  Chairman. 
WiLUAM  D.  Williams. 
Earls  D.  Mayfdeld. 


VERMONT. 

public  service  OOUMJBBlOm, 

Robert  C.  Bacon,  Chairman. 
William  R.  Warner. 
Walter  A.  Dutton. 

VIRGINIA. 

state  corporation  commission. 

Robert  R.  Prextis,  Chairman. 

WnxiAM  F.  Rhea. 

J.  Richard  Wingfield. 

WASHINGTON. 

PUBLIC   SERVICE   COMMISSION. 

Charles  A.  Reynolds,  Chairman. 
Arthur  A.  Lewis. 
Frank  R.  Spinning. 

WEST  VIRGINIA. 

PUBLIC   SERVICE  COMMISSION. 

Elliott  Northcutt,  Chairman. 
William  M.  0.  Dawson. 
E.  F.  Morgan. 

WISCONSIN. 

railroad  commission. 

Halford  Erickson,  Chairman. 
Walter  Alexander. 
Carl  D.  Jackson* 
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ABBREVIATIONS  OF  COMMISSION 
REPORTS 

Ann.  Rep.  Ala.  R.  C Annual  Report  of  the  Alabama  Railroad  Com- 
mission. 

**        "    Ariz.  C.  C Annual    Report    of    the  Arizona    Corporation 

Commission. 

**        '*    Ariz.  R.  C Arizona  Railway  Commission  Annual  Reports. 

1909-10. 

**        "    Ark.  R.  C Arkansas    Railroad    Commission    Annual    Re- 

pi'rt.s. 

*  **    Cal.  Bd.  R.  C.  ...California  Board  of  Railroad  Commissioners. 

Annual  Reports. 

"        "    Can.  R.  C Board  of   Railway   Commissioners  of   Canada 

Annual  Reports. 

«  *'  Colo.  P.  U.  C.  ...Annual  Report  of  the  Colorado  Public  Util- 
ities Commission. 

*  **    Col.  S.  R.  C Colorado  State  Railroad  Commission   Annual 

Reports.     1907-14. 

*  "    Conn.  P.  U.  C.  . .  Annual  Report  of  the  Connecticut  Public  Util- 

ities Commission. 

*  **    Conn.  R.  C Annual   Report   of   the   Connecticut   Railroad 

Commissioners.     1853-1911. 

*  **    Dist.  Col.  P.  U.  C.  Annual   Report   of   the   District   of   Columbia 

Public  Utilities  Commission. 
*•        **    Fla.  R.  C Annual  Report  of  the  Railroad  Commissioners 

for  the  State  of  Florida. 
^        **    Ga.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Georgia. 
«        **    Houston,  Tex.,  P. 

S.  C Houston,  Texas,  Public  Service  Commissioner, 

Annual  Reports. 
•*        *'    la.  R.  C Annual  Report  of  the  Iowa  Board  of  Railroad 

Commissioners. 
**        "    Ida.  P.  U.  C Annual  Report  of  the  Idaho  Public  Utilities 

Commission. 
"        "    111.  P.  U.  C Annual  Report  of  the  Public  Utilities  Commis- 
sion of  Illinois. 

*  **    HI.  R.  &  W.  C.  . .  Annual   Report  of  the  Illinois   Railroad  and 

Warehouse  Commission.     1871-1913. 

•*        **    Ind.  P.  S.  C Annual  Report  of  the  Indiana  Public  Service 

Commission. 

*  *    Ind.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Indiana.    1906-1912. 
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X  ABBREVIATIONS. 

Ann.  Rqp.  Kan.  R.  C Ammal  Report  of  the  Railroad  Commissioners 

of  Kansas. 

**        "    Ky.  R.  C Annual  Report  of  the  Kentucky  Railroad  Com- 
mission. 

^        "    La.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Louisiana. 

•*        •*    Los  Angeles   Bd. 

P.  U Los  Angeles,  Cal.,  Board  of  Public  Utilities 

Annual  Reports.     1909^1913. 

**        **    Manitoba  P.  U.  C.  3lanitoba  Public  Utilities  Commission,  Canada, 

Annual  Reports. 

**        "    Mass.  G.  &  E.  L. 

C Annual  Report  of  the  Massachusetts  Board  of 

Gas  and  Electric  Light  Commissioners. 

**        "    Mass.  High  Com.  Annual  Report  of  the  Massachusetts  Highway 

Commission.     (Tel.  Cos.) 

"*        "     Mass.  P.  S.  C.  ...Annual   Report   of   the  Massachusetts    Public 

Service  Commission. 

**        **    Mass.  R.  C Annual  Report  of  the  Massachusetts  Board  of 

Railroad  Commissioners. 

"        "    Md.  P.  S.  C Annual  Report  of  the  Maryland  Public  Service 

Commission. 

**        **    Me.  P.  U.  C Annual  Report  of  the  Public  Utilities  Commis- 
sion of  Maine. 

'*        "    Me.  R.  C Annual  Report  of  the  Board  of  Railroad  Com- 
missioners of  Maine. 

**        **    Mich.  R.  C Annual  Report  of  the  Michigan  Railroad  Com- 
mission. 

**        **    Minn.  R.  &  W.  C.  Annual  Report  of  the  Minnesota  Railroad  and 

Warehouse  Commission. 

"        **    Mo.  R.  ft  W.  C.  . .  Annual  Report  of  the  Missouri  Railroad  and 

Warehouse  Commission. 

**        "    Mo.  R.  C Annual  Report  of  the  Missouri  Board  of  Rail- 
road  Commissioners.     1875-1889. 

«»        «    Mont.  R.  &  P.  S. 

C Annual   Report   of   the    Railroad   and   Public 

Service  Commission  of  Montana. 

**        "    Mont.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Montana. 

**        '*    N.  C.  C.  C Annual  Report  of  the  North  Carolina  Corpora- 
tion Commission. 

•*        **    N.  C.  R.  C Annual  Reports  of  the  North  Carolina  Board 

of  Railroad  Commissioners.     1891-1898. 

**        "    N.  D.  C.  of  R.  ...  Annual  Report  of  the  North  Dakota  Commis- 
sioners of  Railroads.     1890-1912. 

**        '*    N.  D.  R.  C Annual  Report  of  the  Board  of  Railroad  Com- 
missioners of  North  Dakota. 

**        ^    Neb.  Bd.  Trans.  . .  Annual    Report  .  pf    the    Nebraska    Board    of 

Transportation.     1887-1900. 
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ABBRBVIATIONS.  xi 

Ann.  Bep.  Neb.  R.  C Annual  Report  of  the  Nebraska  Board  of  Rail- 
road Commissioners.  Only  1st  Annual  Re- 
port.    1883. 

«        •*    Neb.  S.  R.  C Annual  Report  of  the  Nebraska  State  Railway 

Commission. 

«  **  Nev.  P.  S.  C Annual  Report  of  the  Public  Service  Commis- 
sion of  Nevada. 

•  **     Nev.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Nevada. 

**        *•    N.  H.  P.  S.  C.  . . .  Annual  Report  of  the  New  Hampshire  Public 

Service  Commission. 

••        "    N.  H.  R.  C Annual  Report  of  the  New  Hampshire  Board 

of  Railroad  Commissioners. 

**        *'    N.  J.  R.  C New  Jersey  Board  of  Railroad  Commissioners 

Annual  Reports.     1907-1910. 

•*  •*  N.  M.  S.  C.  C.  . . .  Annual  Report  of  the  State  Corporation  Com- 
mission of  New  Mexico. 

«        "    Nova     Scotia    P. 

U.  C Nova  Scotia  Board  of  Commissioners  of  Public 

Utilities,  Canada,  Annual  Reports. 

"        "    N.  Y.  R.  C New  York  Railroad  Commission  Reports, 

1906. 

"        "    Ohio  C.  of  R.  k  T.  Annual  Report  of  the  Ohio  Commissioner  of 

Railroads  and  Telegraphs.     1867-1905. 

"  "  Ohio  P.  S.  C Annual  Report  of  the  Public  Service  Commis- 
sion of  Ohio.     1912. 

**        "    Ohio  P.  U.  C Annual   Report   of  the  Public   Utilities  Com- 

mission  of  Ohio. 

•  **    Ohio  R.  C Annual  Report  of  the  Railroad  Commission  of 

Ohio.     1900-1911. 

•*        **    Okla.  C.  C Annual  Report  of  the  Corporation  Commission 

of  Oklahoma. 

«»        •*    Ontario     Ry.     & 

Mun.  Bd Ontario  Railway  and  Municipal  Board,  Ontario, 

Canada,  Annual  Reports. 

•*  "  Ore.  R.  C Annual  Report  of  the  Oregon  Railroad  Com- 
mission. 

•  **    Pa.  P.  S.  C Annual    Report    of    the    Pennsylvania    Public 

Service  Commission. 

•  "    Pa.  S.  R.  C Annual    Report    of    the    Pennsylvania    State 

Railroad  Commission. 

•  *    Quebec   P.   U.   C.  Quebec   Public   Utilities  Commission,   Canada, 

Annual  Reports. 

«  "  R.  I.  P.  U.  C.  . . .  Annual  Report  of  the  Public  Utilities  Commis- 
sion of  Rhode  Island. 

"        **     R.  I.  R.  C Rhode    Island    Railroad    Commission    Annual 

Reports.     1889-1911. 

••        *•     S.  D.  R.  C Annual  Report  of  the  South  Dakota  Railroad 

Commissioners. 

^        **    Tex.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Texas. 
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xii  ABBREVIATIONS. 

Ann.  Rep.  Va.  S.  C,  C Annual  Report  of  the  State  Corporation  Com- 
mission of  Virginia. 

•        **    Vt.  R.  C Annual  Report  of  the  Railroad  Commissioners 

of  Vermont. 
^        •*    Wash.  P.  S.  C.  . .  Annual  Report  of  the  Public  Service  Commis- 
sion of  Washington. 

^        **    Wash.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Washington. 
*•        •*     Wilmington,  Del., 

P.  U.  C Wilmington,  Del.,  Board  of  Public  Utility  Com- 
missioners Annual  Reports. 
^        *•    W.  V.  P.  S.  C.  . .  Annual  Report  of  the  Public  Service  Commis- 
sion of  West  Virginia. 

A.  T.  ft  T.  Co.  Com.  L American  Telephone  and  Telegraph  Company 

Commission  Leaflet. 

**  **     C.  T.  C American  Telephone  and  Telegraph  Company 

Commission  Telephone  Cases. 

Bicn.  Rep.  Cal.  Bd.  R.  C California   Board   of   Railroad   Commissioners 

Biennial  Reports. 
"        "    Kan.  P.  U.  C.  ...  Biennial  Report  of  the  Kansas  Public  Utilities 

Commission. 

"        "    Miss.  R.  C Biennial    Report   of   the    Mississippi   Railroad 

Commission. 
^        "    Vt.  P.  S.  C Biennial  Report  of  the  Public  Service  Commis- 
sion of  Vermont. 

Cal.  R.  C.  R California  Railroad  Commission  Reports. 

Can.  Ry.  Cases   Canada  Railway  Cases   (in  16  vols,  to  date). 

Fed.  Tr.  Rep Federal  Trade  Reporter. 

Hawaii  P.  U.  C Hawaii  Public  Utilities  Commission. 

111.  R.  &  W.  C.  D Decisions  of  the  Railroad  and  Warehouse  Com- 
mission of  Illinois. 

Inters.  Com.  Rep Interstate  Commerce  Commission  Reports. 

K.  C.  Mo.  P.  U.  C Kansas  City,  Mo.,  Public  Utilities  Commission 
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Mo.  P.  S.  C.  R Missouri   Public  Service  Commission  Reports. 

N.  B.  Bd.  P.  U.  C New  Brunswick  Board  of  Public  Utilities  Com- 
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N.  H.  P.  S.  C.  R N.  H.  Pub.  Ser.  Commission  Reports. 
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P.  S.  C.   (Ist  Dist.  N.  Y.)    ..Public  Service  Commission  Reports,  First  Dis- 
trict New  York. 

P.  S.  C.   (2d  Dist.  N.  Y.)    ..Public    Service    Commission    Reports,    Second 

District  New  York. 

P.  S.  Reg Public  Service  Regulation. 

Rate  Res Rate  Research,  published  by  the  National  Elec- 
tric Light  Association. 
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R.  I.  Bd.  R.  C Rhode  Island  Board  of  Railroad  CominiBsioners 

Reports. 
St.  J.  Mo.  J*.  U.  C St.  Joseph,  Mo.,  Public  Utilities  Commisaion. 

(No  regular  reports.)     1909-1913. 

St.  L.  Mo.  P.  S.  C St.  Louis,  Mo.,  Public  Service  CominisaioiL. 

Tenn.  R.  C Tennessee  Railroad  Commission    (no  decisions 

published).     Annual  Reports.     1897-1912. 
Wis.  R.  C.  B.   Wisconsin  Railroad  Commission  Reports. 
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PUBLIC  UTILfflES 
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ANNOTATED 


^•» 


KANSAS  PtJBIilG  UTILITIBS  COMMISSION. 

J.  B.  HAMMON  et  al. 

V. 

FOBT  AUBEEY  IBBIGATION  COMPANY. 

[Docket  No.  796.] 

CcmaniasionB  — •  JurisdkMon  —  Determination  of  disputed  ufoter  right. 
The  determiBation  of  the  existence  or  nonezifitenoe  of  disputed 
water  rights  is  a  judicial  function,  and  therefore  not  within  the  juris- 
diction of  the  TTanR^g  Commission. 
CotnmiseionS'^JuriadicHon'-'Jtidicial  function. 

The  Kansas  Commission  has  power  to  decide  and  declare  the 
law,  present  or  anteoedent,  whenever  necessary  for  the  proper  determi- 
nation of  any  matter  over  which  it  claims  and  exercises  jurisdiction. 
Water  —  Irrigation  — >  Priority  of  appropriation  —  Oumerahip  of  etock. 
The  statutory  rule  that  as  between  appropriators  of  water  flow- 
ing in  a  river  or  stream,  for  the  purpose  of  irrigation,  the  one  prior 
in  time  is  the  first  in  right,  should  control  secondary  appropriations; 
that  is,  those  from  a  canal  to  the  land  of  the  individual;  and  it  is 
immaterial  whether  the  appropriator  is  the  owner  of  stock  in  an  irri- 
gation company,  or  not. 
Water '^  Irrigation  company  ^^  Authority  of  atodhholdera  to  dispose 
of  stock. 

Stockholders  of  an  irrigation  company  have  authority  to  direct 
the  manner  in  which  the  unissued  shares  of  stock  shall  be  disposed  of, 
and  owners  of  water  rights,  who  are  not  stockholders  in  ^e  company, 
have  no  ground  for  complaint  with  reference  thereto,  since  there  is  no 
essential  connection  between  the  ownership  of  stock  and  the  ownership 
of  water  rights. 
P.U.R.'>60.— 1. 
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i  KANSAS  PUBLIC  UTILITIES  COMMISSION. 

Wm$€r^irrioatian  rights  r^  Expense  ^  Stock,  ownership. 

An  irrigation  ooqipaiiy  cannot,  by  the  adoption  of  a  rule,  limit 
\k«ter  rights  appurt^nsCnt  to  lands  to  those  rights  represented  by  stock 
of  the  company ;  .nor*  can  it  extend  water  rights  attaching  to  outstand- 
ing shares  of  its  stock  to  a  certain  acreage,  since  the  ownership  of  a 
•hare  of  stock  cannot,  in  and  of  itself,  originate  a  water  right,  without 
actual  appUaatlon  of  the  water  to  beneficial  usee. 

R^t^B'^Wiitef'T^  Special  charges  to  stockholders, 

•,  The'  rule  of  an  irrigation  company  providing  for  the  assessment 

of- its  stockholders  at  only  their  pro  rata  of  the  expense  of  operating 

.the  company,  instead  of  charging  them  a  fixed  rate  such  as  is  charged 

*   jion- stockholders  for  the  same  service,  is  discriminatory,  and  therefore 

unlawful. 

Hates '•^  Water '^  Sale  ^  Discrimination  in  favor  of  stockholders. 

A  rule  of  an  irrigation  company  providing  that  any  moneys  de- 
rived from  the  sale  of  surplus  water,  or  from  any  other  source  than  a 
general  annual  assessment  upon  stockholders  for  operating  expenses, 
shall  be  placed  in  a  special  fund  to  be  prorated  to  proprietors  of  water 
rights  from  whom  special  assessments  shall  be  collected,  is  unjustly 
discriminatory  and  unduly  preferential,  and  therefore  unlawful. 

Service  — >  Water  —  Irrigation  —  notation. 

The  service  to  which  the  patrons  of  an  irrigation  company  are 
entitled  should  be  measured  and  systematically  rotated,  so  that  every 
consumer  will  be  assured  of  his  due  share  of  water  in  his  proper 
turn. 

Service— 'Irrigation '■'Preference  to  certain  crops. 

The  practice  of  an  irrigation  company,  of  watering  growing 
crops  of  alfalfa  in  preference  to  other  crops,  on  the  theory  that  the 
former  crop  is  more  valuable,  is  unwarranted  and  discriminatory,  de- 
priving the  farmer  of  the  fundamental  right  of  exercising  his  discre- 
tion regarding  the  character  of  the  crop  to  be  grown  upon  his  land. 

[April  27,  1916.] 

Complaint  as  to  the  discriminatory  character  of  the  rates^ 
service,  rules,  and  practices  of  irrigation  company ;  upheld. 

Appearances:  Eiehard  J.  Hopkins  for  complainants;  Edgar 
Foster  and  Samuel  Yaggy  for  respondent. 

Foley,  Commissioner :  The  complaint  in  this  case,  after  stat- 
ing the  residence  of  complainants  and  the  corporate  character  of 
respondent,  alleges,  in  substance,  that  respondent  is  engaged  in 
transmitting,  delivering,  and  furnishing  water  from  and  through 
a  canal,  for  irrigating  purposes,  and  that  complainants,  for  sev- 
eral years  last  past,  by  agreement  and  purchase,  have  procured 
and  received,  by  and  through  such  canal,  from  respondent,  water 
for  the  irrigation  of  their  lands,  which  water,  it  is  allied,  has 
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been  actually  applied  to  the  land. of  complainants  for  beneficial 
uses. 

The  complaint  further  alleges  that  respondent  refuses  to  de- 
liver to  complainants  their  due  and  proportionate  share  of  water ; 
that  it  has  unlawfully  discriminated^  and  continues  to  unlawfully 
discriminate,  against  complainants ;  that  the  rates  and  charges  of 
the  respondent  for  water  are  unreasonable,  unfair,  and  unjust;, 
that  the  service  performed  by  the  respondent  to  complainants  is 
inadequate,  inefficient,  and  unduly  insufficient;  that  respondent 
has  failed,  neglected,  and  refused  to  keep  and  maintain  its  canal 
in  good  repair,  and  has  unlawfully  suffered  anc}  allowed  water 
to  go  to  waste,  to  the  damage  of  complainants ;  that  respondent 
ill^ally  changed  its  rates,  charges,  rules,  and  practices  per- 
taining to  its  water  service,  and  that  it  has  devised,  enacted,  and 
enforced,  and  is  threatening  to  devise,  enact,  and  enforce  unlaw- 
ful rules,  practices,  and  regulations  for  the  purpose  of  depriving 
complainants  of  the  use  and  benefit  of  their  proportionate  share 
of  water  from  said  irrigating  canal. 

The  complaint  concludes  with  a  prayer  that  respondent  be  re* 
quired  to  answer  the  charges  therein  contained,  and  that  if,  after 
due  hearing  and  investigation,  this  Commission  finds  th^  alle^ 
gations  above  set  forth  are  true,  it  prescribe  such  rules,  rates, 
r^ulations,  practices,  and  service  as  shall  be  just  and  reasonable, 
and  award  such  further  relief  as  may  eeem  just  and  equitable. 

To  this  complaint  an  answer  was  filed,  admitting  the  residence 
of  complainants,  as  set  forth  in  the  complaint,  and  that  respond- 
ent is  a  corporation,  and  denying  that  respondent  is  engaged  in 
the  transmitting,  delivering,  and  furnishing  of  water  for  irri- 
gation purposes,  from  and  through  its  irrigation  canal,  as  aK 
leged  in  the  complaint. 

The  answer  further  sets  forth  that  respondent  furnishes  water 
for  tbe  purpose  of  irrigation  to  its  stockholders  holding  water 
rights  in  or  to  its  irrigation  ditch  or  canal,  and  delivers  its  sur*^ 
plus  water,  if  any  it  shall  have,  to  those  who  contract  for  it.  It 
denies  that  the  complainants,  for  a  period  of  years  last  past,  by 
agreement  and  purchase,  have  received,  by  or  through  the  irri- 
gation canal  of  respondent,  water  in  the  manner  set  forthin  their 
complaint ;  alleges  the  fact  to  be  that  many  of  the  complainants 
are  stockholders  and  have  water  rights  ir  the  canal,  and  that,  to 
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such  holders  of  stx>ck  and  water  rights,  it  has  delivered  water  that 
they  are  entitled  to,  in  such  manner  and  time  as  is  just. 

The  answer  further  denies  that  respondent  has  refused  to  de- 
liver to  any  or  either  of  complainants  his  due  and  proportionate 
share  of  water;  denies  the  charge  of  unlawful  discrimination,  or 
that  the  rates  and  charges  of  respondent  are  unreasonable,  unfair, 
or  unjust;  admits  that  the  services  performed  are  inadequate  and 
insufficient,  but  pleads,  by  way  of  confession  and  avoidance,  that 
the  services  rendered  are  as  good  as  is  possible  under  the  appro- 
priation of  water,  and  are  the  best  possible  under  the  weather 
and  flood  conditions  prevailing. 

The  answer  further  states  that  respondent  has  made  only  such 
changes  in  its  rules  and  practices  as  are  required  by  the  irriga- 
tion laws  of  the  state  of  Kansas ;  and  that  no  rules  or  practices 
have  been  enforced  which  would  deprive  the  complainants  of  any 
water  to  which  they  are  entitled ;  alleges  that  certain  of  the  com- 
plainants, in  the  answer  named,  are  stockholders  and  holders  of 
V7ater  rights,  and  that  respondent  has  delivered  to  each  of  said 
'OomplainantB  as  much  water  as  he  was  entitled  to,  and  at  such 
times  as  could  be  done  without  injuring  the  rights  of  other  stock- 
holders and  holders  of  water  rights. 

The  answer  further  alleges  that  certain  of  the  complainants, 
therein  named,  do  not  hold  stock,  but  claim  water  rights  by  con- 
tinuous use,  which  claim  is  denied  by  respondent,  and  the  fact 
alleged  to  be  that  it  has  furnished  surplus  water  to  these  com- 
plainants at  such  times  as  were  possible.  The  answer  further 
alleges  that  respondent's  ditch  was  purchased  and  constructed  for 
the  purpose  of  irrigating  the  lands  belonging  to  its  stockholders, 
and  for  the  purpose  of  selling  such  surplus  water  as  it  might 
have ;  that  its  operating  expenses  and  the  expenses  of  upkeep  are 
obtained  by  an  assessment  upon  its  water  rights  and  stock,  and 
by  the  sale  of  surplus  water,  and  that  all  of  its  income  is  spent  in 
the  maintenance  of  its  canal;  alleges  that  contentions  and  dis- 
putes have  arisen  between  the  holders  of  water  rights  and  the 
holders  of  stock  regarding  the  amount  of  water  to  which  each  is 
entitled,  and  regarding  the  best  manner  of  delivering  and  dis- 
tributing the  same ;  and  that  it  is  necessary  to  the  determination 
of  the  matters  in  dispute  that  each  and  all  of  the  holders  of 
water  rights  and  stock,  not  complainants  herein,  be  summoned 
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to  appear  on  a  certain  day,  and  make  their  contentions  known, 
and  specify  their  claims  to  such  water  rights  as  they  deem  them- 
selves entitled  to. 

It  is  further  alleged  in  the  answer  that  on  account  of  disputes, 
contentions,  and  demands,  as  ahove  set  forth,  the  respondent  has 
been  obliged  to,  and  has,  instituted  an  action  in  the  district  court 
of  Hamilton  coimty,  Kansas,  for  the  purpose  of  obtaining  a  de- 
termination of  said  disputed  questions,  and  that,  whenever  a  de- 
cree and  judgment  is  rendered  in  said  cause,  respondent  is  ready 
to  deliver  water  to  the  persons  decreed  or  adjudged  to  be  entitled 
thereto,  and  in  such  manenr  as  may  be  prescribed,  or  that  may  be 
adopted  by  the  stockholders  and  holders  of  water  rights. 

The  answer  concludes  with  a  prayer  that  the  hearing  be  de- 
ferred until  after  the  trial  of  said  cause,  at  which  time,  if  it 
should  be  deemed  necessary,  rei^ondent  asks  that  a  hearing  be 
had. 

At  the  time  set  for  the  hearing  of  the  case,  the  respondent, 
through  its  counsel,  orally  presented  to  the  Commission  some  of 
the  matters  set  forth-  in  its  answer,  more  particularly  the  pend- 
ency of  the  action  in  the  district  court  of  Hamilton  county,  having 
for  its  purpose  the  determination  of  the  extent  of  the  water  rights 
claimed  by  complainants  and  others.  While  the  Commission,  at 
that  time,  recognized  the  seriousness  of  the  jurisdictional  question 
then  raised  by  respondent's  counsel,  in  reference  to  a  portion  of 
the  matters  involved  in  the  case,  it  was  deemed  best  to  hear  all 
the  evidence  in  the  case,  reserving  the  jurisdictional  question 
until  the  final  determination  of  the  issues  involved. 

It  will  be  observed,  therefore,  that  on  the  very  threshold  of 
the  inquiry  a  jurisdictional  question  of  some  importance  presents 
itself.  The  complaint,  among  other  things,  alleges  that  complain- 
ants have,  by  agreement  and  purchase,  procured  and  received, 
by  and  through  the  canal,  from  respondent,  water  for  irrigating 
purposes,  which  water  has  been  actually  applied  to  their  lands  for 
beneficial  uses.  This  allegation  is  specifically  and  pointedly 
denied  by  respondent,  and  an  issue  of  fact  on  a  fundamental 
question  is  thus  raised  by  the  pleadings.  As  to  many  of  the  is- 
sues raised  by  the  pleadings  and  developed  by  the  evidence,  there 
can  be  no  doubt  regarding  this  Commission's  jurisdiction. 
Touching  the  supervision  and  control  of  the  rates,  rules,  r^ga* 
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lations,  and  practices  complaiued  of,  we  think  the  jurisdiction  of 
the  Commission  is  plenary ;  but  when  its  power  is  apparently  in- 
voked to  determine  valuable  property  rights  which  depend  for 
their  existence  and  extent  upon  past  transactions  of  doubtful  and 
disputed  character,  we  deem  it  our  duty  to  pause  and  investigate, 
lest  we  unwittingly  trench  upon  the  exclusive  domain  of  a  co- 
ordinate branch  of  government. 

By  statute,  water  rights  of  every  kind  are  appurtenant  to  the 
lands  upon  which  they  are  established.    It  is  provided : 

"That  all  water  rights  of  every  kind,  or  shares  in  irrigation 
companies,  entitling  the  owners  and  holders  thereof  to  the  use 
of  water  for  irrigation  purposes,  shall  be  appurtenant  to  the  land 
upon  which  they  are  established  by  the  use  of  such  water,  thereon, 
and  shall  pass  with  any  and  all  conveyances  of  such  land,  whether 
mentioned  in  the  deeds  of  conveyance  or  not,  unless  the  same  is 
expressly  excepted  from  the  operation  of  such  conveyance;  pro- 
vided, however,  that  such  water  rights  or  shares  may  be  the  sub- 
ject of  separate  transfers,  by  deed  executed  and  recorded  as  con- 
veyances of  real  estate,  and  which  deed  shall  describe  the  land 
to  which  said  water  rights  or  shares  were  appurtenant  and  also 
describe  the  land  to  which  they  are  to  become  appurtenant,  and 
subject  to  all  laws  relating  to  the  registration  and  recording  of 
conveyances  affecting  the  title  to  real  estate."  Kan.  Sess.  Laws 
1911,  §  1,  chap.  216. 

The  water  right,  acquired  in  whatever  manner  it  may  be,  is 
frequently  of  much  more  importance  and  of  much  greater  value 
than  is  the  land  to  which  it  may  be  appurtenant.  The  testi- 
mony shows  that  in  Hamilton  county  it  is,  under  ordinary  con- 
ditions, much  more  diflBcult  and  much  less  remunerative  to  carry 
on  agricultural  pursuits  without  than  with  irrigation.  Land, 
therefore,  which  is  so  located  as  to  be  irrigated,  and  to  which 
reasonably  ample  water  rights  are  appurtenant,  is  worth  much 
more,  for  agricultural  purposes,  than  is  land  to  which  no  water 
rights  are  appurtenant. 

Upon  the  phase  of  the  dispute  under  consideration,  the  matter 
appears  to  stand  thus:  Complainants  severally  claim  to  be  the 
owners  of  certain  water  rights  under  respondent's  canal,  claim 
the  right  to  have  the  water  applied  to  their  lands,  respectively, 
for  beneficial  uses,  under  certain  conditions.    Bespondent  denies 
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all  such  claim.  Is  the  determination  of  these  controverted  ques- 
tions of  fact  touching  existing  conditions  aad  existing  property 
rights  an  administrative  or  a  judicial  function  i  If  respondent 
was  in  possession,  and  asserted  ownership,  of  a  tract  of  the  land 
to  which  it  is  claimed  the  water  rights  are  appurtenant,  and  if 
either  of  complainants,  alleging  himself  to  be  the  owner  thereof, 
desired  to  test  the  right  of  respondent  to  the  land,  can  it  be 
doubted  that  this  Commission  would  be  without  jurisdiction  to 
hear  and  determine  such  controversy  i 

While  the  powers  expressly  conferred  upon  the  Commission 
are  very  broad;  while  all  grants  of  power,  authority,  and  juris- 
diction are  to  be  liberally  construed;  while  every  incidental 
power  necessary  to  carry  into  effect  jurisdiction  conferred  upon 
the  Commission  is  expressly  granted,  and  while  courts  have 
construed,  in  a  most  liberal  manner,  legislative  grants  of  au- 
thority conferred  upon  the  Commission,— yet  the  fact  remains 
that  its  functions  are  unequivocally  administrative,  and  not  ju- 
dicial. Its  powers  are  so  clearly  legislative  or  administrative  that 
it  is  required  to  resort  to  the  courts  to  compel  compliance  with 
its  own  orders. 

"The  Commission  may  compel  compliance  with  the  provisions 
of  this  act,  and  compel  compliance  with  the  orders  of  the  Com- 
mission, by  proceeding  in  mandamus,  injunction,  or  other  ap- 
propriate civil  remedies,  or  by  appropriate  criminal  proceedings.'' 
Kan.  Sess.  Laws  1911,  §  39,  chap.  238. 

It  is,  of  course,  almost  axiomatic  that  all  judicial  power  is 
vested  in  the  courts.  It  is  perhaps  true  that  some  powers,  not 
strictly  administrative,  are  conferred  upon  and  are  properly  ex- 
-ercised  by  the  Commission,  but  these  are  incidental  and  necessary 
to  carry  into  effect  its  essential  powers, — its  purely  administra- 
tive functions. 

"We  know  that  some  powers  are  properly  exercised  by  one 
department  that  are  not  strictly  its  own,  but  these  are  such  as 
are  expressly  authorized  by  the  Constitution,  or  as  are  necessary 
to  its  independence,  or  incidental  to  the  execution  of  its  essential 
powers.  For  instance,  the  courts  appoint  clerks,  referees,  re- 
ceivers, masters  in  chajicery,  etc., — a  power,  in  its  nature,  execu- 
tive; and  they  also  frame  rules  governing  the  transaction  of  their 
business  in  the  future,  which  partakes  of  the  legislative  character. 
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The  executive  entertains  and  decides  applications  for  pardon, 
hears  and  determines  matters  incidental  to  the  exercise  of  an 
intrinsic  executive  function;  and  such  hearing  and  decision  by 
him  take  on  something  of  the  judicial  nature.  The  legislature 
appoints  its  officers,  punishes  for  contempt ;  and  these,  as  well  as 
some  other  acts,  partake  of  the  executive  and  judicial  character. 
However,  these  exceptional  functions  are  either  themselves  ex- 
pressly provided  for  in  the  Constitution  or  only  incidental  to  the 
essential  sovereign  power  confided  to  each  department,  and  most 
of  the  functions  named  are  necessary  to  the  independence  of  such 
powers.  Along  this  line  are  a  few  acts  which  occupy  an  inter- 
mediate space  between  the  departments,  not  easily  defined,  nor 
distinctive  in  character,  and  which  may  be  performed  by  one  de- 
partment without  trenching  upon  the  main  and  essential  func- 
tions of  the  other."  State  ex  rel.  GMard  v.  Johnson,  61  Kan. 
821,  49  L.R.A.  662,  60  Pac.  1068. 

The  power  given  to  this  Commission  is  "to  supervise  and  con- 
trol." Kan.  Sess.  Laws  1911,  §  1,  chap.  238.  The  powers,  duties, 
authority,  and  jurisdiction  formerly  conferred  upon  the  Board  of 
Railroad  Commissioners,  relating  to  common  carriers,  are  im- 
posed and  conferred  upon  the  Commission.  Kan.  Sess.  Laws 
1911,  §  2,  chap.  238.  Those  powers  were,  undoubtedly,  admin- 
istrative only.  While  the  authority  of  that  Board  was  broad  in 
relation  to  rates,  practices,  rules,  and  regulations,  it  appears  to 
have  possessed  nothing  resembling  judicial  power,  properly  so 
defined.  The  Commission  is  expressly  given  jurisdiction  over 
service,  facilities,  rates,  joint  rates,  fares,  tolls,  charges,  exac- 
tions, rules,  regulations,  classifications,  discrimination,  and  prac- 
tices. Kan.  Sess.  Laws  1911,  §§  10,  11,  &  20,  chap.  238.  The 
powers  thus  conferred  are,  unquestionably,  administrative. 

Judicial  and  legislative  or  administrative  powers  and  f  imctions 
so  frequently  appear  to  blend  into  each  other,  the  line  of  de- 
marcation between  them  appears  to  be,  occasionally,  so  hazy  and 
indefinite,  that  it  is  sometimes  difficult  to  assign  the  consider- 
ation of  a  given  question  or  state  of  facts  to  the  proper  depart- 
ment for  determination.  When  is  a  question  a  judicial  one? 
When  is  it  administrative  in  its  character? 

To  a  jurist  of  the  experience  and  erudition  of  Justice  Field, 
the  distinction  seems  to  have  been  clear  and  definite;  but  to  the 
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writer,  the  line  between  the  two  fields  of  goveminental  activity 
IB,  not  infrequently,  somewhat  befogged,  whether  owing  to  his 
own  mental  inertia  or  to  that  of  some  who  have  preceded  him  in 
a  consideration  of  the  subject,  he  is  unable  to  say.  Nevertheless, 
the  test  laid  down  by  this  eminent  judge  is  simple,  and  is  usu- 
ally easy  of  application.  By  such  application  it  is  easy  to  assign 
to  its  proper  place  the  phase  of  the  question  under  consideration. 

^^The  distinction  between  a  judicial  and  a  legislative  act  is 
well  defined.  The  one  determines  what  the  law  is,  and  what  the 
rights  of  parties  are,  with  reference  to  transactions  already  had ; 
the  other  prescribes  what  the  law  shall  be  in  future  cases  aris- 
ing under  it"    Sinking  Fund  Cases,  99  U.  S.  761,  26  L.  ed.  616. 

'^And  it  is  said  that  that  which  distinguishes  a  judicial  from  a 
legislative  act  is  that  the  one  is  a  determination  of  what  the 
existing  law  is  in  relation  to  some  existing  thing  already  done 
or  happened;  while  the  other  is  a  predetermination  of  what  the 
law  shall  be  for  the  regulation  of  all  future  cases  falling  under 
its  provisions."     Cooley,  Const.  Lim.  108. 

"The  interpretation  and  construction  of  contracts,  when  drawn 
in  question,  .  .  .  belongs  exclusively  to  the  judicial  depart- 
ment of  the  government"  Com.  v.  New  Bedford  Bridge,  2 
Gray,  360. 

Applying  the  forgoing  test,  it  must  be  apparent  that  the  de- 
termination of  the  existence  or  nonexistence  of  water  rights  is  a 
judicial  function.  Did  they  ever  exist?  If  so,  what  was  their 
extent  ?  To  what  land  were  they  appurtenant  ?  Were  they  ever 
abandoned  ?  Do  they  yet  exist  ?  Have  they  been  assigned,  trans- 
ferred, or  in  any  way  alienated?  All  these  and  possibly  other 
questions  may  arise  in  relation  to  them.  The  answers  call  for 
a  determination  touching  what  the  law  is  and  what  the  rights  of 
the  parties  are  with  reference  to  a  transaction  already  had.  The 
extent  of  disputed  water  rights  claimed  by  complainants  must 
be  judicially  determined ;  and,  when  affirmatively  determined,  it 
is  within  the  province  of  this  Commission  to  establish  the  rea- 
sonable rules  and  r^ulations,  rates  and  practices  under  which 
they  shall  be  enjoyed. 

From  what  has  been  said,  it  is  not,  by  any  means,  to  be  in- 
ferred that  this  Commission  is  lacking  in  power  to  decide  and 
declare  the  law,  present  or  antecedent,  when  necessary  for  the 
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proper  determination  of  any  matter  over  which  it  claims  and  ex- 
ercises jurisdiction.  Most  of  the  matters  complained  of  are  clearly 
within  the  scope  of  the  authority  conferred  upon  the  Commission, 
and  over  which  the  statute  gives  undoubted  powers  of  control  and 
regulation.  In  the  discussion  and  decision  of  some  of  them,  it 
becomes  necessary  to  apply  the  same  substantive  l^al  principles 
which  govern  and  determine  that  phase  of  the  matter  over  which 
we  possess  no  jurisdiction.  To  be  more  specific :  In  order  to  de- 
termine the  propriety  of  certain  rules  and  practices  of  which 
complaint  is  made,  it  becomes  necessary  to  discuss  and  determine 
the  proper  application  and  effect  of  the  same  laws  which  a  court 
will  probably  be  obliged  to  invoke  in  ascertaining  the  existence 
and  extent  of  water  rights. 

The  statutes  covering  the  subject  of  irrigation  appear  to  have 
but  seldom  come  before  the  courts  of  this  state  for  consideration 
and  construction.  In  the  regions  lying  between  Kansas  and  the 
Pacific,  the  ownership,  regulation,  and  protection  of  water  rights 
have  been,  and  are,  matters  of  supreme  importance,  and  the 
courts  have  pretty  clearly  defined  the  limits  and  established  the 
restrictions  under  which  such  rights  may  be  enjoyed. 

It  would  appear  that  the  old  Latin  law  maxim.  Qui  prior  est 
tempore,  potior  est  jure  (He  who  is  first  in  time  is  strongest  in 
right),  is  clearly  exemplified  in  the  laws  applicable  to  irrigation 
rights.    The  statute  provides : 

"The  right  to  the  use  of  running  water  flowing  in  a  river  or 
stream  in  this  state,  for  the  purposes  of  irrigation,  may  be  ac- 
quired by  appropriation.  As  between  appropriators,  the  one 
first  in  time  is  the  first  in  right."    Kan.  Gen.  Stat.  1909,  §  4405.' 

This  section  evidently  contemplates  the  original  appropriation 
from  the  river  by  a  canal  company  or  other  appropriator.  Upon 
a  hasty  examination,  such  only  as  we  have  had  opportunity  to 
give  this  matter,  we  have  been  unable  to  find  an  adjudicated 
authority  in  this  state  applying  the  same  rule  to  an  appropriation 
by  an  individual  from  a  canal.  But  this  construction  seems  so 
just,  and  has  apparently  been  so  uniformly  applied  elsewhere, 
that  we  believe  it  should  control  secondary  appropriations,  that 
is,  those  from  the  canal  to  the  land  of  the  individual.  Indeed, 
respondent's  counsel  states  that  "this  statute  has  been  held  to 
apply  to  appropriators  from  a  ditch,  as  well  as  to  appropriators 
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from  the  stream.^'  The  language  of  §  4482^  General  Statute 
of  Kansas  1909,  is  so  clear  upon  this  subject  as  apparently  to 
leave  little  room  for  construction.  The  effective  part  of  this 
section  is : 

"Any  person  having,  by  lease,  prurchase,  or  agreement,  writ-  • 
ten  or  oral,  procured  from  any  carrier,  water  for  the  irrigation 
of  lands  or  for  other  use  whatsoever,  and  having  actually  applied 
such  water  to  b«ieficial  uses,  shall  thereafter,  in  every  year,  upon 
payment  of  the  reasonable  rate  therefor  prescribed  by  the  county 
commissioners  (or  if  no  such  rate  hath  been  prescribed,  then  at 
a  reasonable  rate  and  price,  not  exceeding  that  at  which  such 
carrier  hath  been  wont  to  supply  others),  be  entitled  to  continue 
in  the  enjoyment  of  water  from  the  works  of  such  carrier,  to  the 
same  amount/' 

This  portion  of  the  section  is  followed  by  a  somewhat  lengthy 
proviso,  which  it  seems  unnecessary  to  embody  here. 

There  does  not  appear  to  be  any  essential  or  fundamental 
connection  between  the  ownership  of  stock  in  an  irrigating  com- 
pany and  the  ownership  of  a  water  right.  The  ownership  of  a 
water  right  appears  to  be  predicated  upon  an  agreement,  written 
or  oral,  for  water  to  be  used  for  the  irrigation  of  lands,  and  the 
actual  application  of  such  water  thereto,  for  beneficial  uses. 
When  once  the  right  becomes  appurtenant  to  the  land,  its  owner 
is  entitled  to  the  annual  use  of  the  same  volume  of  water,  if  it 
can  be  supplied  without  violating  the  rights  of  prior  appropri- 
ators,  upon  the  payment  of  a  reasonable  rate  therefor.  True,  this 
right  may  be  abandoned  or  forfeited,  but  until  abandonment  or 
forfeiture  occurs  the  water  right  appears  to  be  a  continuous  one, 
though  he  who  enjoys  it  may  not  own  any  stock,  or  may  even 
refuse  to  purchase  stock  in  the  corporation  owning  the  canal. 
One  may  own  stock  without  owning  a  water  right,  may  own  an 
extensive  and  valuable  water  right  without  owning  any  stock, 
and  may  own  stock  and  water  right  bearing  no  ratio  to  each  other. 

Suppose  A,  by  agreement  and  appropriation  to  beneficial  use, 
has  become  the  owner  of  a  valuable  water  right.  If  then  the 
ownership  of  the  canal  from  which  he  obtains  water  passes  into 
the  hands  of  a  corporation,  can  he  be  devested  of  his  right  upon 
his  refusal  to  purchase  stock  in  the  company,  and  for  no  other* 
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T^fuumi  The  authorities  seem  to  point  clearly  in  the  other 
direction. 

Our  court  ci  appeals  quotes  approvingly  from  Grolden  Canal 
Co.  V.  Bright,  8  Colo.  144,  6  Pac  142. 

''The  owner  of  an  irrigating  ditch,  under  the  statute,  is  bound, 
provided  he  has  water  sufficient  for  the  purpose,  to  admit  a  prior 
purchaser  to  its  use  and  enjoyment  on  his  payment  or  tender  of 
the  proper  price  therefor,  provided  the  right  thereto  has  not 
been  forfeited."  Western  Irrig.  &  Land  Co.  v.  Chapman,  8  Kan. 
App.  781,  59  Paa  1098. 

Our  opinion  therefore  is  that  the  ownership  of  water  rights 
depends  fundamentally  upon  prior  agreement  and  actual  appro- 
priation to  land  for  beneficial  use,  no  abandonment  or  forfeiture 
having  supervened ;  and  does  not  depend  upon  ownership  of  stock 
in  the  proprietary  canal.  { 

On  October  4th,  1913,  the  stockholders  of  the  irrigation  com- 
pany adopted  certain  declarations  which,  in  tHe  evidence,  are 
denominated  rules,  but  which,  we  think,  were  intended  to  be,  and 
in  fact  are,  amendments  to  the  by-laws.  Four  of  these  seem  to' 
have  formed  the  basis  of  much  of  the  complaint  against  the  man- 
agement of  the  company.  We  quote  and  discuss^  briefly,  those 
rules  in  their  order. 

^^1.  Issuance  of  Stock.  No  shares  of  capital  stock  ranaining 
unissued  and  unsold  on  the  books  of  this  corporation  on  the  27th 
day  of  September,  1913,  shall  be  issued  by  the  secretary  of  this 
corporation  or  any  officers  of  this  company,  unless  by  a  unani- 
mous vote  of  all  stock  heretofore  issued,  that  is  to  say, — shares  of 
stock  of  this  corporation  shall  vote  in  favor  of  the  further  issu- 
ance of  stock  in  this  corporation  under  its  present  capitalization 
of  $10,000." 

The  Fort  Aubrey  Irrigation  Company  has  an  authoriEcd  cap- 
italization of  $10,000,  of  which  $5,200  has  been  issued.  The  par 
value  of  the  stock  is  $10  per  share.  Complaint  is  made  by  the 
non-stockholders,  that,  by  refusing  to  issue  the  remainder  of  its 
capital  stock,  the  company  enables  the  stockholders,  who  are  not 
using  all  or  part  of  their  stock,  to  hold  it  for  an  excessive  price. 
If,  as  we  have  seen,  there  is  no  essential  connection  between  the 
ownership  of  stock  and  the  ownership  of  water  rights,  it  is  d^- 
cult  to  see  how  those  owning  water  rights  can  be  prejudiced  by 
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the  refusal  of  the  corporation  to  dispose  of  the  remainder  of  its 
capital  stock. 

Some  of  the  complainants  were  of  the  opinion  that  the  treas- 
ury stock  should  be  sold  and  the  proceeds  used  in  cleaning  out  the 
company^s  ditch,  in  partially  damming  the  river  at  a  point  near 
the  company's  head-gate,  and  in  making  other  betterments  to  the 
plant.  The  necessity  for  this  seems  to  have  been  in  a  great  meas- 
ure removed,  as  respondent  has  submitted  photographs  showing 
that,  since  the  hearing  of  the  case  by  the  Commission,  a  substan- 
tial dam,  consisting. of  sand  and  piling,  has  been  constructed  at 
the  expense  of  the  stockholders,  thereby  furnishing  the  relief  de- 
sired in  this  connection. 

Touching  the  legality  of  the  foregoing  rule  or  by-law,  it  would 
appear  that,  in  its  adoption,  the  stockholders  were  within  their 
legal  rights.  Section  1734,  General  Statutes  of  Kansas  1909, 
provides : 

'^Whenever  the  full  amount  of  the  capital  stock  of  a  corpora- 
tion having  a  capital  stock  shall  not  have  been  already  subscribed 
in  good  faith,  the  directors  or  trustees  named  in  the  charter,  or  a 
majority  of  them,  shall  within  three  months  after  the  filing  of 
the  charter  cause  books  to  be  opened  for  receiving  subscription  to 
the  capital  stock  of  the  corporation  at  such  time  or  times,  and  at 
such  place  or  places,  as  they  may  determine,  after  having  given 
at  least  thirty  days'  notice  in  a  newspaper  published  or  generally 
circulated  in  one  or  more  counties  where  books  of  subscription 
are  to  be  opened,  of  the  time  and  place  of  opening  books,  which 
books  shall  be  kept  open  till  the  whole  amount  of  capital  stock  is 
subscribed.'* 

But  §  1741  of  the  same  statute  provides: 

"The  directors  or  trustees  shall  have  the  general  management 
of  the  affairs  of  the  corporation,  and  may  dispose  of  the  residue 
of  the  capital  stock  at  any  time  remaining  tmsubscribed,  in  such 
manner  as  the  by-laws  may  prescribe." 

As  in  the  opinion  of  the  Commission  this  declaration,  which  is 
called  a  rule,  appears  to  be  in  substance  and  effect  a  by-law,  it 
would  appear  that  the  stockholders  of  the  company  have  authority 
to  direct  the  manner  in  which  the  imissued  shares  of  stock  shall 
be  disposed  of. 

There  being  a  demand  for  water  in  this  community,  greater, 
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at  times,  than  the  Arkansas  river  can  furnish,  the  respondent 

contends,  and,  we  think,  rightlv,  that  any  order  requiring  the 
Fort  Aubrey  Irri^tion  Company  to  increase  the  supply  taken 
from  the  river  would  probably  be  contested  by  other  irrigating 
companies  and  enjoined  by  the  courts. 

As  the  respondent  apparently  cannot  be  forced  to  increase  its 
supply  of  water  from  the  river,  and  as  we  deem  it  unnecessary 
for  a  patron  who  has  in  the  past,  by  agreement,  appropriated 
water  and  applied  it -to  beneficial  uses,  to  hold  stock  in  the  cor- 
poration in  order  to  be  entitled  to  service  in  the  future,  we  be- 
lieve that  any  order  requiring  the  company  to  dispose  of  the 
unsold  portion  of  its  capital  stock  would  work  a  hardship  upon 
all  patrons  of  the  company.  The  Commission,  ev^i  if  it  possessed 
the  power,  would  hesitate  to  promulgate  an  order  which  might  be 
prejndicial  to  all  the  irrigators  dependent  upon  this  ditch  for 
supply. 

"2.  Water  Rights.  All  outstanding  shares  of  stock  of  this  cor- 
poration heretofore  issued  to  wit: — shares  shall  entitle  the  owners 
and  holders  thereof  to  the  use  of  water  for  irrigation  purposes, 
which  privilege  shall  be  denominated  a  water  right,  which  shall 
be  appurtenant  to  all  lands  upon  w^hich  the  waters  of  this  irri- 
gation company  are  now  used  or  hereafter  to  be  used,  provided 
such  lands  shall  be  owned  by  the  stockholders  of  this  company. 
And  four  acres  of  water  rights  shall  be  deemed  to  attach  to  every 
outstanding  share  of  stock,  and  entitle  the  owner  and  holder 
thereof  to  the  beneficial  uses  of  water  furnished  by  this  com- 
pany, upon  four  acres  of  land  for  every  share  of  the  capital  stock 
heretofore  issued  by  this  corporation  and  of  record  upon  the 
books  thereof,  which  said  water  rights  shall  be  subject  to  trans- 
fer as  by  law  provided  and  in  accordance  with  rules  and  r^ula- 
tions  to  be  prescribed  by  the  directors  of  this  corporation." 

It  is  claimed  by  respondent  that  this  rule  was  rendered  neces- 
sary in  order  to  comply  with  the  provisions  of  §  1  of  chapter  215 
of  the  Laws  of  Kansas  1911,  which  has  already  been  quoted  in 
another  connection  (see  pa^re  6).  We  find  nothing  in  this  sec- 
tion of  the  law  which  would  seem  to  require  persons  claiming  to 
hold  water  rights  to  establish  such  rights  in  the  manner  required 
by  respondent  under  its  rule  2.  But  this  rule  c^oes  much  farther 
than  even  the  law  of  1911  would  seem  to  justify.    It  undertakes 
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to  say,  not  direcdy  but  impliedly,  that  the  only  water  rights  which 
should  be  recognized  as  being  ' 'appurtenant  to  the  lands,"  etc., 
are  those  water  rights  represented  by  the  stock  of  the  company, 
which,  we  think,  is  in  direct  contravention  of  §  4432  of  the  Gen- 
eral Statutes  of  Kansas  1909,  the  effective  portion  of  which  has 
already  been  quoted.    (See  page  11.) 

Complainants  contend,  also,  that  that  portion  of  rule  2  which 
reads :  ^Tour  acres  of  water  rights  shall  be  deemed  to  attach  to 
every  outstanding  share  of  stock,  and  entitle  the  owner  and 
holder  thereof  to  the  beneficial  use  of  water  furnished  by  this 
company  upon  four  acres  of  land  for  each  share  of  capital  stock 
heretofore  issued  by  this  corporation,"  etc.,  is  an  extension  of 
the  water  rights  of  the  stockholders  to  cover  a  greater  area  of 
land  than  was  heretofore  covered  thereby,  and  they  question  the 
right  of  respondent  to  extend  the  water  rights  of  its  stockholders 
in  this  manner. 

We  think  this  contention  is  well  founded.  If,  as  we  have  seen, 
there  is  no  fundamental  connection  between  stock  ownership  and 
water  rights,  then  it  necessarily  follows  that  the  ownership  of  a 
share  of  stock  cannot,  in  and  of  itself,  originate  a  water  right, 
without  actual  application  of  the  water  to  beneficial  uses. 

It  has  not  been  shown,  to  the  satisfaction  of  the  Commission, 
that  respondent's  ditch  is  capable,  or  can  be  made  capable,  of 
properly  and  profitably  watering  a  greater  area  of  land  than  is 
claimed  to  be  entitled  to  the  use  of  water  by  reason  of  past  di- 
version and  appropriation  to  beneficial  uses.  On  the  contrary, 
the  testimony  shows  pretty  clearly,  we  believe,  that  the  appro- 
priation to  the  ditch  cannot  be  made  to  water  much  more  land 
than  is  claimed  to  be  entitled  to  be  watered  by  reason  of  past 
usage. 

Section  4424  of  the  General  Statutes  of  Kansas  1909  reads  as 
follows : 

'*The  appropriation  of  water  hereafter  shall  in  every  case  be 
deemed  and  be  taken  to  be  accomplished  and  effectual  only  as 
to  so  much  water  as  shall  have  been  actually  applied  to  beneficial 
uses  within  a  reasonable  time  after  the  commencement  of  the 
works  by  means  of  which  such  appropriation  is  intended  to  be 
made,  or  afterwards  where  no  appropriation  has  in  the  meantime 
been  initiated  by  others,  together  with  the  reasonable  amount 
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necessary  to  supply  losses  by  waste,  seepage,  and  evaporation; 
all  the  residue  of  the  water  within  the  capacity  of  the  canal  or 
other  works  shall  be  deemed  to  be  derelict,  and  liable  to  appro- 
priation by  any  subsequent  appropriator." 

Under  this  statute,  it  will  be  observed  that  if  there  has  been  a 
failure  to  take  from  the  river,  within  a  reasonable  time,  all  of 
the  water  appropriated,  there  results  an  abandonment  on  the 
part  of  an  irrigating  company  of  that  portion  of  its  appropriation 
which  has  not  been  taken  and  applied  to  beneficial  uses.  The 
rule  of  law,  both  by  statute  and  decision,  seems  to  be  that  an  irri* 
gation  company  is  entitled  only  to  such  water  as  it  continues  to 
take  from  the  river;  or,  in  other  words,  only  by  reason  of  use 
is  an  irrigating  company  entitled  to  its  attempted  appropriation 
of  water  from  the  river. 

^'3.  Assessments,  (a)  At  the  annual  meeting  of  the  stock- 
holders each  year  the  directors  shall  make  an  estimate  of  the  run- 
ning expenses  of  the  company  and  the  operating  expenses  of  the 
ditch  for  the  ensuing  year,  and  shall  levy  an  assessment  upon  all 
water  rights  outstanding  as  shown  upon  the  books  of  the  company^ 
which  assessment  shall  be  due  and  payable  on  or  before  the  1st 
day  of  April  following  said  assessment,  provided  that  in  case 
said  assessment  shall  be  found  to  be  inadequate  to  meet  the  cur- 
rent expenses  of  the  company  an  additional  levy  may  be  made  by 
the  said  directors  at  any  time  subsequent  to  said  annual  meetings 
and  all  holders  of  water  rights  so  assessed  shall  have  thirty  days 
from  date  of  notice  of  such  additional  assessment  in  which  to- 
pay  the  same. 

^'(b)  All  water  rights  in  this  company  shall  be  subject  ta 
assessments  for  the  enlargement  of  the  canal  or  the  instalment  of 
pumping  plant  or  other  special  improvements,  which  shall  be 
called  a  special  levy  to  be  made  at  any  regular  or  special  meet- 
ing of  the  board  of  directors,  and  the  special  assessment  so  levied 
shall  be  due  and  payable  within  thirty  days,  notice  to  all  holdera 
of  water  rights  of  such  assessment  having  been  levied. 

"(c)  Failure  on  the  part  of  holders  of  water  rights  to  pay  any 
general  or  special  assessments  herein  provided  at  or  within  the 
time  designated  for  payment  of  such  assessments  shall  cause  said 
holder  of  any  water  right  to  forfeit  his  right  to  use  waters  from 
the  ditch  of  this  company,  and  the  ditch  rider  shall  be  instructed 
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upon  resolution  of  the  board  of  directors  to  cut  off  water  from 
such  water  rights  holders  so  in  default^  until  such  arrears  and 
delinquent  assessments  shall  be  paid  in  full ;  provided,  same  shall 
be  paid  within  one  year  from  date  when  due. 

"All  notices  of  general  or  special  assessments  levied  by  the 
board  of  directors  of  this  company  shall  be  served  upon  the 
holders  of  water  rights  by  registered  mail  by  the  secretary  of 
the  corporation.'' 

The  objection  urged  against  this  rule  is  that  it  provides  for 
assessing  the  stockholders  only  their  pro  raia  of  the  expense  of 
operating  the  company,  instead  of  charging  them  a  fixed  rate 
such  as  is  charged  non-stockholders  for  the  same  service.  Com- 
plainants contend  that  the  establishing  and  collecting  of  another 
and  different  rate  from  stockholders  than  that  charged  non- 
stockholders is  unjustly  discriminatory,  and  that  the  return  to 
the  stockholders  on  their  investment  should  be  paid  in  the  form 
of  lavrf ul  dividends,  and  not  in  the  form  of  reduced  rates  for 
the  service. 

The  objection  of  complainants  to  rule  3,  as  outlined,  is,  we 
think,  sound  and  well  taken.  It  is  conceded  that  the  respondent 
is  a  public  utility.  As  such,  it  must  serve  the  public,  so  far  as 
it  may  be  able  to  serve  it  at  all,  without  discrimination.  Obvious- 
ly, therefore,  there  should  be  no  distinction  or  discrimination  be- 
tween stockholders  and  non-stockholders,  in  the  matter  of  rates 
or  charges  for  the  service.  We  call  attention  to  the  following 
statutory  provisions : 

"Every  common  carrier  and  public  utility  governed  by  the  pro- 
visions of  this  act  shall  be  required  to  furnish  reasonably  efficient 
and  sufficient  service,  joint  service,  and  facilities  for  the  use  of 
any  and  all  products  or  services  rendered,  furnished,  supplied,  or 
produced  by  such  public  utility  or  common  carrier,  and  to  es- 
tablish just  and  reasonable  rates,  joint  rates,  fares,  tolls,  charges, 
and  exactions,  and  to  make  just  and  reasonable  rules,  classifi- 
cations, and  regulations;  and  every  unjust  or  unreasonable  dis- 
criminatory or  unduly  preferential  rule  or  regulation,  classifi- 
cation, rate,  joint  rate,  fare,  toll,  or  charge  demanded,  exacted, 
•r  received  is  prohibited  and  hereby  declared  to  be  unlawful  and 
void,  and  the  Public  Utilities  Commission  shall  have  the  power, 
after  notice  and  hearing  of  the  interested  parties,  to  require  any 

P.UJl.'15C.— 2. 
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common  carriers  and  all  public  utilities  governed  by  the  provi- 
sions of  this  act  to  establish  and  maintain  just  and  reasonable 
joint  rates  wherever  the  same  are  reasonably  necessary  to  be 
put  in,  in  order  to  maintain  reasonably  sufficient  and  efficient 
service  from  such  public  utilities  and  common  carriers."  (Laws 
1911,  §  10,  chap.  338). 

"4r.  Sale  of  Water.  All  water  rights  represented  by  the  stock 
of  this  corporation  shall  be  entitled  to  all  the  water  of  said  ditch 
under  rules  to  be  prescribed  by  the  board  of  directors ;  provided, 
that  if  there  should  be  a  surplus  of  water  over  what  may  be  re- 
quired to  meet  the  need  of  the  water  right  holder,  such  surplus 
may  be  disposed  of  by  the  board  of  directors  at  such  price  and 
under  such  rules  and  regulations  as  shall  be  deemed,  by  them 
to  be  to  the  best  interests  of  this  company.  Any  moneys  derived 
from  the  sale  of  surplus  water,  or  from  any  other  source  than  the 
general  annual  assessment  for  the  operating  expenses  of  the  ditch, 
shall  be  placed  in  a  special  fund  to  be  known  as  the  "Special 
Assessment  Fund,"  and  at  each  annual  meeting  the  proceeds  to 
the  credit  of  such  fund  shall  be  prorated  to  the  proprietors  of 
water  rights  from  whom  special  assessments  shall  be  collected.'' 

This  rule  is  complained  of  as  being  unjustly  discriminatory 
and  unduly  preferential,  and  consequently  as  being  unlawful.  As 
respondent  is  a  public  utility,  amenable  to  the  Public  Utilities 
law,  as  well  as  to  the  irrigation  laws  of  Kansas,  rule  4  seems  to 
be  unlawful  in  that  it  is  unjustly  discriminatory  and  unduly  pref- 
erential. The  stockholders,  being  the  owners  of  the  property,  are 
entitled,  in  the  opinion  of  the  Commission,  to  a  reasonable  return 
upon  the  fair  talue  of  the  property  used  and  useful  for  irrigation 
purposes,  to  be  paid  in  the  form  of  lawful  dividends.  But  they 
are  not  entitled  to  any  preference  in  the  rates,  quantity,  or  time 
of  service,  except  as  the  quantity  or  time  of  service  may  be 
affected  by  the  statutes  relating  to  priority  rights. 

The  testimony  establishes  the  fact  that  water  has  been  fur- 
nished both  to  stockholders  and  non-stockholders,  indiscriminate- 
ly and  without  apparent  preference,  from  the  establishment  of 
the  Lower  Alamo  ditch,  under  all  of  its  different  ownerships ;  and 
the  rate  at  all  times  charged  for  the  service  to  both  stockholders 
and  non-stockholders,  up  to  the  time  of  the  adoption  of  this  rule, 
seems  to  have  been  $1.50  per  acre  per  season.    In  this  connection. 
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we  call  attention  to  §  30^  chapter  238,  Session  Laws  of  Kansas 
1911: 

"Unless  the  Commission  shall  otherwise  order,  it  shall  be  un- 
lawful for  any  common  carrier  or  public  utility  governed  by  the 
provisions  of  this  act  within  this  state  to  demand,  collect,  or 
receive  a  greater  compensation  for  any  service  than  the  charge 
£xed  on  the  lowest  schedule  of  rates  for  the  same  services  on  the 
1st  day  of  January,  1911." 

It  appears  from  the  testimony  that  $1.50  per  acre  per  season, 
for  land  actually  watered,  was  the  rate  charged  both  stockholders 
and  non-stockholders,  in  effect  on  the  1st  day  of  January,  1911 ; 
and,  as  the  Commission  has  not  otherwise  ordered,  it  should  be, 
and  is,  the  lawful  rate  now  in  force,  and  the  only  rate  which  the 
respondent  is  legally  entitled  to  charge  or  collect,  until  a  higher 
schedule  of  rates,  applicable  to  all  patrons  alike,  and  without  dis- 
crimination or  undue  preference,  may  be  filed  with,  and  ap- 
proved by,  the  Commission.  In  this  connection,  however,  we 
desire  to  state  that  the  trend  of  the  testimony  seemed  to  indicate 
that  the  rate  of  $1.60  per  acre  for  the  service  ordinarily  rendered 
was  scarcely  compensatory.  But  the  evidence  upon  this  ques- 
tion was  too  indefinite  to  enable  the  Commission  to  establish  a 
reasonable  rate  for  such  service.  To  do  so  properly,  would  re- 
quire testimony  and  a  finding  regarding  the  present  value  of 
irespondent's  plant,  used  and  usable  for  irrigation  purposes,  the 
amount  of  the  annual  operating*  expenses,  taxes,  and,  possibly, 
some  other  factors.  We  deem  it  better  for  the  respondent  itself 
to  prepare  and  file  with  the  Commission  a  schedule  of  reasonable 
rates  for  the  service  it  may  render  its  patrons,  such  rates  to  be, 
of  course,  subject  to  the  approval  of  the  Commission. 

The  most  prolific  source  of  complaint  in  this  case,  seems  to  be 
the  failure  of  the  superintendent,  or  ditch  rider,  to  systematically 
rotate  the  supply,  and  keep  an  accurate  record  of  water  distrib- 
uted, and  to  keep  that  record  in  such  condition  that  each  patron 
may  readily  ascertain  from  it,  at  any  time,  when  his  turn  to  be 
served  will  come.  The  witnesses  who  testified  were  practically  a 
unit  in  their  denunciation  of  the  alleged  discriminations  by  the 
superintendent,  or  ditch  rider,  in  the  distribution  of  water,  re- 
garding both  the  quantity  delivered  and  time  of  rendering  the 
.service.     The  uncontradicted  testimony  appears  to  establish  the 
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fact  that  the  superintendent  was  iinf air^  selfish,  and  autocratic^ 
if  not  tyrannical. 

We  believe  that  the  service  to  the  patrons  should  be  measured^ 
and  that  it  should  be  systematically  rotated,  so  that  every  patron 
would  be  assured  of  his  due  share  of  water  in  his  proper  turn. 

We  are  of  the  opinion,  and  so  find,  that  a  record  should  he- 
kept  by  the  superintendent  of  all  who  are  entitled  to  receive 
water,  and  of  all  who  do  actually  receive  it,  and  of  the  date  on 
which  each  receives  it ;  and  that  the  service  should  be  systemati- 
cally rotated.  If  any  patron  refuses,  for  any  reason,  to  accept 
the  service  on  the  day  it  may  be  due  him,  according  to  the  rota- 
tion system,  it  should  be  understood  and  provided,  we  think,  that 
he  thereby  forfeits  his  turn  and  the  right  to  have  his  land  wa- 
tered, until  such  time  as  it  is  again  due  him  under  the  rotation 
system.  We  are  also  of  the  opinion,  and  so  find,  that  at  least 
twenty-four  hours^  written  notice  should  be  given  each  patron  of 
the  superintendent's  intention  to  furnish  him  his  quota  of  water^ 
so  that  he  may  be  prepared  to  receive  and  properly  dispose  of  it 

In  the  rotation  of  service,  however,  due  regard  should  be  given 
to  the  rights  of  patrons  to  deviate  therefrom  by  agreement,  as 
specified  and  provided  in  chapter  59  of  the  General  Statutes  of 
1909,  §§  4464-4466,  4470,  and  4471. 

We  are  also  of  the  opinion,  and  so  find,  that  some  recognized 
and  adequate  system  of  measuring  the  service,  such  as  may  be- 
best  adapted  to  the  peculiarities  of  the  respondent's  ditch,  should 
be  adopted  and  placed  in  effect 

The  complainants  charge  that  the  service  performed  by  the  re- 
spondent is  inadequate,  inefficient,  and  unduly  insufficient;  that 
the  respondent  has  failed,  neglected,  and  refused  to  keep  and 
maintain  its  canal  in  good  repair,  and  has  unlawfully  suffered  and 
allowed  waters  to  go  to  waste,  to  the  great  damage  of  the  com- 
plainants. Since  the  cause  of  complaint  in  respect  to  these  mat- 
ters seems  to  have  been  removed  by  the  making  of  the  necessary 
repairs,  no  action  or  order  of  the  Commission,  at  this  time,  ap- 
pears to  be  necessary. 

Complaint  is  also  made  of  a  practice  of  the  company  by  which 
growing  crops  of  alfalfa  are  watered  in  preference  to  other  crops. 
The  complaining  witnesses  contend  that  the  practice  of  favoring^ 
alfalfa  crops  to  the  detriment  of  other  crops  is  unfair  and  dis- 
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ciiminatory.  As  an  economic  proposition,  where  water  is  scarce, 
there  would  seem  to  be  merit  in  the  idea,  if  it  could  be  carried 
into  effect  without  prejudice  to  anyone,  of  limiting  the  service  ' 
to  the  more  valuable  crops;  but  the  practice  of  respondent  in 
this  matter,  we  think,  would  work  a  great  injustice  upon  anyone 
entitled  to  the  service,  if  his  crop  were  other  than  alfalfa.  It 
deprives  the  farmer  of  a  fundamental  right, — ^the  right  to  exer- 
cise his  discretion  regarding  the  character  of  crop  to  be  grown 
upon  his  land.  If  it  be  the  part  of  wisdom,  when  the  supply  of 
water  is  limited,  to  devote  it  exclusively  to  crops  of  alfalfa,  the 
farmer  should  be  his  own  judge,  and  no  limitation  of  this  char- 
acter should  be  forced  upon  him.  ^o  patron  should  be  deprived 
of  his  turn  or  his  share  of  water  because  another  patron  happens 
to  have  a  more  valuable  crop  which  is  in  need  of  the  service.  In 
fact,  we  do  not  understand  that  respondent  seriously  contends 
that  either  it  or  its  superintendent  possesses  the  right  to  dictate 
to  the  patrons  the  character  of  crop  to  which  the  service  should  be 
applied;  but  the  proof  that  the  superintendent  did  attempt  to 
autocratically  exercise  such  authority  is  uncontradicted,  and  ap- 
pears to  be  convincing.  The  repetition  of  any  attempt  to  exer- 
cise such  illegal  and  unwarranted  power  should  be  prevented  by 
an  appropriate  regulation. 

It  is  the  opinion  of  the  Commission  that  the  respondent  should, 
within  thirty  days  from  this  date,  file  with  the  Commission,  for 
its  approval,  a  schedule  of  reasonable  rates,  tolls,  and  charges  for 
service  to  be  rendered  and  that  it  should  likewise  file  a  set  of 
rules  covering,  with  reasonable  definiteness  and  particularity,  the 
matters  of  service  to  its  patrons,  rotation  of  service,  measurement, 
and  recording  thereof,  and  any  other  reasonable  regulation  which 
nmy  appear  to  be  necessary  to  insure  adequate,  sufficient,  efficient, 
and  non-discriminatory  service  to  its  patrons. 

An  order  will  issue  in  accordance  with  these  views. 
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BAELBOAD  COMMISSION  OF  LOUISIANA 

v. 

BAILBOADa 

[No.   2225.] 

Carriera'^Ijimitatitnt  of  liability '^  Presentation  of  claim. 

Railroads  operating  in  the  state  of  Louisiana  are  prohibited 
from  requiring,  as  a  condition  precedent  to  recovery,  that  notice  of 
claim  or  filing  of  claim  for  loss,  damage,  or  injury  to  shipment,  loss 
or  damage  in  transit,  or  while  in  the  railroad's  possession  as  a  common 
carrier,  shall  be  filed  in  a  less  period  than  two  years  from  the  date  of 
the  shipment. 

[April  27,  1915.] 

Orders  limiting  the  time  for  presentation  of  claim  for  dam- 
ages against  carriers  to  less  than  two  years;  canceled. 

By  the  Commission:  On  April  5,  1915,  the  Railroad  Com- 
mission issued  notice  in  the  form  of  a  circular  (No,  560)  to 
all  railroads  operating  in  the  state  of  Louisiana,  and  other  in- 
terested parties,  that  it  would,  at  a  session  to  be  held  at  Baton 
Rouge,  Louisiana,  on  Tuesday,  April  27,  1915,  take  up  for 
consideration  the  adoption  of  an  order  vacating  the  suspension 
ordered  in  order  No.  1824,  of  November  24,  1914,  and  reinstat- 
ing in  full  force  and  effect  order  No.  1755,  of  July  1,  1914,. 
relative  to  condition  in  bills  of  lading  restricting  the  time  limit 
for  filing  claims  to  four  months. 

Accordingly,  on  the  date  specified,  a  hearing  was  held,  well 
attended  by  railroad  representatives  and  shippers.  Several  of 
the  railroads  asked  that  the  case  be  postponed,  but  no  sufficient 
reason  for  postponement  being  offered,  the  request  was*  denied. 
When  repeatedly  asked  whether  they  had  anything  to  offer,  the 
railroad  representatives  made  no  reply.  Shippers'  representa- 
tives made  statements  of  their  views  to  the  Commission. 

As  this  is  a  suspension  order,  and  the  order  under  suspension 
was  based  upon  a  thorough  investigation,  we  are  in  possession  of 
facts  in  the  record  upon  which  to  base  our  decision. 

The  objectionable  clause  in  the  Western  Classification  is  con- 
tained in  uniform  bill  of  lading,  and  is  as  follows: 
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**Claims  for  loss,  damage,  or  delay  must  be  made  in  writing 
to  the  carrier  at  point  of  delivery  or  at  the  point  of  origin  within 
four  months  after  delivery  of  the  property,  or  in  case  of  failure 
to  make  delivery,  then  within  four  months  after  a  reasonable 
time  for  delivery  has  elapsed.  Unless  claims  are  so  made,  the 
carrier  shall  not  be  liable.^' 

The  effect  of  this  clause  is  to  deprive  shippers  and  consignees 
of  any  right  to  collect  claims  for  loss  or  damage  filed  after  four 
months  after  delivery,  or,  in  case  of  nondelivery,  then  within 
four  months  after  a  reasonable  time  has  elapsed. 

It  has  been  shown  to  our  satisfaction  that  the  enforcement  of 
this  clause  very  often  results  in  undue  hardship  upon  shippers, 
and  causes  them  to  suffer  losses  and  damages  for  which  the  car- 
rier is  responsible.  In  other  words,  notice  of  filing  of  claim 
within  four  months  is,  by  a  simple  stipulation  in  a  bill  of  lad- 
ing, made  a  condition  precedent  to  recovering  losses,  damages, 
or  injuries  alleged  to  be  due  to  delay  or  damage,  while  in  the 
course  of  transportation,  by  carelessness  or  negligence  of  the 
carriers. 

Act  No.  203  of  the  general  assembly  of  the  state  of  Louisiana, 
provides : 

"Section  1.  Be  it  enacted  •  by  the  general  assembly  of  the 
state  of  Louisiana,  that  all  actions  by  or  against  common  car- 
riers for  the  collection  or  recovery  of  erroneous  freight  charges, 
and  all  actions  for  loss  of  or  damage  to  shipments  of  freight,, 
shall  be  prescribed  by  two  years,  said  prescription  to  run  from 
the  date  of  shipment." 

To  limit  this  period  within  which  suits  may  be  brought  under 
the  laws  of  this  state,  by  a  stipulation  in  a  bill  of  lading,  de- 
prives shippers  and  consignees  of  their  rights,  and  is  an  abuse 
which  this  Commission  cannot  approve,  and  must  eliminate. 

It  is  therefore  ordered.  That  order  No.  1824,  issued  by  this 
Commission  on  November  24th,  1914,  providing  "that  order  No. 
1755,  issued  July  1,  1914,  be,  and  the  same  is  hereby  suspended 
until  further  notice,"  be,  and  the  asme  is  hereby  canceled,  re- 
called and  annulled,  and  order  No.  1755,  issued  July  1st,  1914, 
be,  and  it  is  hereby,  reinstated  and  readopted  in  full. 

It  is  further  ordered.  That  railroads  operating  in  the  state  of 
Louisiana  are  hereby  prohibited  from  requiring,  as  a  condition 
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precedent  to  recovery,  that  notice  of  claims  or  filing  of  claims 
for  loss,  damage,  or  injury  to  shipments  lost  or  damaged  in 
transit,  or  while  in  the  railroad's  possession  as  a  common  car- 
rier, shall  be  filed  in  a  less  period  than  two  years  from  the  date 
of  the  shipment 

It  is  further  ordered.  That  all  orders,  authorities,  rules,  regu- 
lations, or  classifications  of  this  Commission  conflicting  here- 
with are  hereby  canceled. 

By  order  of  the  Commission  (Baton  Rouge,  Louisiana,  April 
27,  1915)  Shelby  Taylor,  Chairman;  B.  A.  Bridges,  John  T. 
Michel,  Commissioners. 


NEBRASKA  STATE  RAIIjWAT  COHMISSIOK. 

BE  APPLICATION"  OF  THE  FIRTH  TELEPHONE 
COMPANY. 

[No.  2396.] 

Security  issues  ^^  Stock  issues  without  wuthority^  Validation. 

An  issue  of  stock  by  a  telephone  company  withont  authority 
was  validated,  it  appearing  that  the  action  of  the  company  was  taken 
without  knowledge  of  the  law,  and  with  no  intent  to  disregard  the  au- 
thority of  the  Commission. 

[April  24,  1915.1 

By  the  Commission:  Whereas,  The  Firth  Telephone  Com- 
pany of  Firth  has  made  application  to  the  Nebraska  State  Rail- 
way Commission  for  the  validation  of  its  stock,  issued  without 
authority  of  this  Commission,  in  the  amount  of  $100,  said 
action  of  the  company  having  been  taken  without  due  knowledge 
of  the  law,  and  with  no  intent  to  disregard  the  authority  of  this 
body; 

And  it  appearing  to  the  Commission,  upon  due  investigation 
and  consideration,  that  the  application  is  reasonable,  warranted 
by  existing  conditions,  and  that  the  proceeds  of  the  sale  of  said 
stock  are  to  be  used  for  the  purpose  of  extensions  and  better- 
ments of  applicant's  plant,  being  lawful  purposes; 

It  is  ordered  by  the  Nebraska  State  Eailway  Commission  that 
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the  desired  authority  be  and  the  same  is  hereby  granted,  subject 
to  the  following  restrictions :  Within  thirty  days  from  the  date 
of  this  ord^  the  company  shall  report  to  this  Commission  the 
names  of  the  parties  purchasing  the  stock  herein  validated,  the 
amount  of  money  paid  for  same,  and  within  thirty  days  of  the  ex- 
penditure of  the  proceeds  the  company  shall  report  back  to  the 
Commission  an  itemized  statement  of  such  expenditures. 

Made  and  entered  at  Lincoln,  Nebraska,  this  24th  day  of 
April,  1915. 

Nebraska  State  Railway  Commission,  Henry  T.  Clarke,  Jr., 
Chairman. 


mSW  HAMPSHIRE  St7PRE»fB  COXTRT. 

BOSTON  &  MAINE  RAILEOAD 

V. 

STATE. 

(—  N.  H.  — ,  93  Ail.  30«.) 

Appeal  and  review  >— Parties  >— Commission, 

,     Under  the  New  Hampshire  statute  (Laws  of  1013»  dhapter  146, 

§  22),  the  Commifision  is  not  a  neoessarj  party  to  an  appeal  to  the 

supreme  court  from  an  order  of  the  Commission. 
Appeal  and  review -^  Notes  of  hearing '-^  Points  not  set  out  —  Con' 

sideration. 

Under  the  New  Hampshire  statute  (Laws  1918,  ehap.  146,  §  22), 

the  supreme  court  upon  an  appeal  from  an  order  of  the  Commission 

cannot  give  consideration  to  any  point  not  set  out  in  the  motion  for 

rehearing  unless  the  court  has,  for  good  reasons,  allowed  the  appellant 

to  specify  additional  grounds. 

Baiea-^Ocnfiseat€»ry  —  Oompetenoy  of  evidence  in  proceedings  to  fix 
rates. 

In  a  proceeding  to  fix  rates,  evidence  that  the  proposed  rate  is 
confiscatory  is  competent. 
Commission  ^^  Jurisdictiitn  —  Question  alu>ays  open. 

The  question  whether  a  Commission  has  jurisdietien  of  the  pro- 
eeedings  is  always  open. 
Court  —  Power  —  Appellate  jurisdiction. 

The  New  Hampshire  supreme  court,  as  the  appellate  tribunal  to 
the  Public  Service  Commission,  cannot  do  anything  which  the  Oommia- 
sion  in  the  first  instance  might  not  properly  do. 
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Evidence  ^Pre9umption'^Be€i8onabl€nes8      o/      rates      voluntarily 
established. 

That  a  proposed  rate  has  been  voluntarily  made  over  substantial 
ly  all  of  the  railroad  mileage  in  the  state  is  some  evidence  of  its  reason- 
ableness. 

[January  5,  1915.] 

Appeal  by  a  railroad  from  order  of  Commission  requiring  it 
to  issue  and  keep  on  sale  500-mile  mileage  books  at  the  rate  of 
2  cents  per  mile;  postponed  for  further  consideration. 

Appearances :  Streeter,  Demond,  Woodworth,  &  Sulloway  for 
appellant ;  James  P.  Tuttle,  Attorney  General,  for  the  State. 

Parsons,  Ch.  J. :  The  proceeding,  an  appeal  from  a  decision 
and  order  of  the  Public  Service  Commission,  is  brought  under 
§  22,  chapter  145,  Laws  of  1913,  which,  with  certain  limitations 
and  under  conditions  later  to  be  considered,  permits  an  ^'appeal 
by  petition  to  the  supreme  court"  Id.  §  22(d);  Supp.  Pub. 
Stat  356. 

"An  appeal  is  a  continuation  of  the  original  suit,  for  the  pur- 
pose of  obtaining  a  new  trial,  ...  by  which  the  previous 
verdict  is  entirely  set  aside  and  the  case  is  to  be  heard  anew 
like  an  original  action  and  as  if  no  judgment  had  been  rendered 
in  the  court  below,  .  .  .  and  the  judgment  in  the  appellate 
court  is  a  distinct  and  original  judgment."  Bickford  v.  Fran- 
conia,  73  K  H.  194,  195,  60  Atl.  98. 

In  providing  for  an  appeal  instead  of  a  mere  review  of  ques- 
tions of  law,  it  must  be  inferred  that  the  legislature  intended  to 
transfer  to  the  court  the  entire  question  involved  in  the  matter 
appealed,  to  be  there  determined  by  an  original  judgment,  except 
as  the  appeal  may  be  limited  by  special  provisions  of  the  law  by 
which  it  is  given.  The  act  creating  the  Public  Service  Commis- 
sion (Laws  1911,  chap.  164)  provided  in  §  17  for  a  proceeding 
in  the  nature  of  an  appeal  by  a  bill  in  equity  brought  in  the 
superior  court  against  the  Public  Service  Commission  as  defend- 
ants. That  section  is  twice  expressly  repealed  by  the  amend- 
ments of  1913.  Laws  1913,  chap.  145,  §  18  (§  20(a),  p.  676)  ; 
Id.  §  19,  p.  680.  The  present  appeal  is  "by  petition  to  the 
supreme  court,"  without  mention  of  the  parties  defendant,  except 
that: 

"Any  person  or  corporation  whose  rights  may  be  directly  af- 
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fected  by  said  appeal  may  appear  and  become  a  party,  or  the 
court  may  order  such  persons  and  corporations  to  be  joined  as 
parties  as  justice  may  requira'^  Laws  1913,  chap.  145,  §  22(d), 
p.  677 ;  Supp.  Pub.  Stat.  366. 

There  is  also  a  provision  for  notice  to  those  who  were  parties 
to  the  proceeding  before  the  Commission,  or  are  ordered  by  the 
court  to  be  joined  as  parties.  Id.  Upon  the  filing  of  an  appeal, 
the  clerk  of  the  supreme  court  is  directed  to  issue  an  order  of 
notice  requiring  the  Commission  to  file  with  the  court  a  certified 
copy  of  the  record  of  the  proceeding,  together  with  such  of  the 
evidence  as  may  be  specified  by  any  party  in  interest  or  deemed 
proper  to  be  certified  by  the  Commission,  with  originals  or  copies 
of  all  exhibits.  Id.  Upon  compliance  with  this  order,  the  con- 
nection of  the  Commission  with  the  appeal  is  ended.  The 
impropriety  of  calling  upon  the  Commission  to  appear  as  de- 
fendants, presumably  to  defend  their  action  in  the  matter 
Appealed  from,  is  manifest  from  other  provisions  of  the  statute, 
which  require  the  recommittal  of  the  matter  to  them  in  certain 
circumstances  for  further  findings  and  rulings.  Whether  this 
was  considered  reason  for  the  change  or  not  (Laws  1911,  chap. 
164,  §  2(h);  Supp.  Pub.  Stat.  337),  the  statute  no  longer  re- 
quires the  Commission  to  be  named  as  appellees  or  defendants, 
and  such  proceedings  should  be  entitled  as  against  the  parties 
adverse  to  the  petitioner, — in  this  case,  the  state. 

The  first  step  looking  toward  an  appeal  to  this  court  from  any 
order  or  decision  of  the  Commission  is  a  motion  for  a  rehearing 
by  the  Commission.  "Such  motion  shall  set  forth  fully  every 
ground  upon  which  it  is  claimed  that  the  decision  or  order  com- 
plained of  is  unlawful  or  unreasonable,"  with  the  further  pro- 
vision that  "no  ground  not  set  forth  therein  shall  be  urged,  or 
relied  on,  or  given  any  consideration  by  the  court,  unless  the 
court  for  good  cause  shown  shall  allow  the  appellant  to  specify 
additional  grounds."  Laws  1913,  §  22(a),  (b),  p.  677;  Supp. 
Pub.  Stat.  356. 

A  brief  reference  to  legislation  in  existence  when  the  Public 
Service  Commission  was  created  will  aid  in  understanding  the 
questions  now  involved. 

"The  proprietors  of  every  railroad  shall  furnish  to  all  per- 
sons reasonable  and  equal  terms,  facilities,  and  accommodations 
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for  the  transportation  of  persons  and  property  over  their  rail- 
road/'    Pub.  Stat.  chap.  160,  §  1. 

"The  proprietors  of  every  railroad  shall  cause  to  be  posted  in 
their  depots  a  table  of  prices  for  the  conveyance  of  persons  and 
property.  .  •  .  The  rates  shall  be  the  same  for  all  persons 
•  •  .  between  the  same  points;  and  shall  not  be  raised  until 
after  thirty  days'  notice  posted  as  aforesaid."     Id.  §  3. 

"Season  and  mileage  tickets  may  be  sold  at  reduced  rates.*' 
Id.  §  4. 

"They  [the  Eailroad  .Commissioners]  shall  fix  [upon  the  peti- 
tion of  any  party  interested],  the  charges  to  be  made  by  the 
proprietors  of  railroads  within  the  state  for  the  transportation  of 
persons  and  freight,  and  shall  change  the  same  from  time  to 
time  as  the  public  good  shall  require,  subject  to  existing  limita- 
tions. The  rates  so  fixed  shall  be  binding  upon  the  proprietors.'^ 
Pub.  Stat.  chap.  155,  §  13;  Laws  1893,  chap.  6,  §  2. 

"AU  steam  railroads  operating  a  passenger  service  in  this 
state  which  at  the  date  of  the  passage  of  this  act  do  not  issue 
1,000-mile  mileage  books  good  for  the  transportation  of  the 
bearer  over  all  their  lines  in  this  state,  shall  thereafter  issue 
such  books  at  the  rate  of  3  cents  a  mile,  and  keep  them  on  sale 
at  its  ticket  offices  in  this  state."     Laws  1909,  chap.  107,  §  1. 

Chapter  164  of  the  Laws  of  1911  abolished  the  Board  of  Kail- 
road  Commissioners  and  created  in  its  place  the  Public  Service 
Commission.  In  place  of  the  provisions  of  §  3,  chapter  160, 
Public  Statutes,  requiring  the  posting  of  a  table  of  prices,  the 
law  of  1911  contained  the  following  provision: 

^^very  railroad  corporation  .  .  .  shall  file  with  the  Com- 
mission, and  shall  print  and  keep  open  to  public  inspection, 
schedules  showing  the  rates,  fares,  charges  and  prices  for  the 
transportation  of  passengers  and  property  or  for  any  service 
rendered  or  to  be  rendered,  in  such  places,  within  such  time,  and 
in  such  form,  and  with  such  detail  as  the  Commission  may  order" 
(Laws  1911,  ohap.  164,  §  7(a);  Supp.  Pub.  Stat.  341), 
— with  the  further  provision : 

"Unless  the  Commission  otherwise  orders,  no  change  shall  be 
made  in  any  rate,  fare,  charge,  or  price,  which  shall  have  been 
filed  or  published  by  a  railroad  corporation  ...  in  compli- 
ance with  the  requirements  of  this  section  except  after  thirty 
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dajft'  notice  to  the  Commission  and  snch  notice  to  the  public  as 
the  Commission  within  tpi  days  after  receipt  of  the  notice  afore- 
said shall  direct/'     Id.  §  1(h). 

The  plaintiffs,  having  complied  with  the  statute  and  filed  the 
appropriate  schedules,  showing  the  rate,  charge,  or  price  of  500- 
mile  mileage  books  to  be  2  cents  a  mile,  afterward,  on  August 
31,  1914,  filed  supplemental  tariffs,  showing  changes  of  rates 
which  the  railroad  proposed  to  put  into  effect  October  1,  1914, 
the  only  change  material  here  being  one  making  the  price  to  be 
charged  for  500-mile  mileage  books  $11.25  instead  of  $10,  or 
at  the  rate  of  2^  cents  per  mile  instead  of  2  cents. 

Paragraph  (c)  of  §  7,  just  quoted,  provides: 

^^Whenever  any  schedule  shall  be  filed  with  the  Commission 
under  paragraph  (b)  of  this  section  stating  new  and  higher  rates, 
fares,  charges,  or  prices,  which  the  railroad  corporation  .  .  . 
purposes  to  put  into  force,  the  Commission  may  investigate  the 
reasonableness  of  such  proposed  rates,  fares,  charges,  or  prices." 

After  investigation,  or  after  hearing  upon  notice  to  the  plain- 
tiffs, the  Commission  made  the  following  "order  No.  383" : 

^'Ordered,  that  the  rate  of  2  cents  per  mile  is  fixed  as  the  law- 
ful maximum  mileage  [book?]  rate  upon  all  steam  railroads 
operated  in  the  state  of  New  Hampshire,  for  the  transportation 
of  persons  between  points  within  said  state;  and  it  is  further 
ordered,  that  said  Boston  &  Maine  Railroad  •  •  .  shall  •  .  • 
observe  said  rate  and  put  and  keep  the  same  in  force,  and  shall 
keep  on  sale  at  said  rate  at  the  ticket  offices  •  •  •  in  this  state 
500'mile  mileage  books,  good  for  the  transportation  of  the  bearer 
over  their  respective  lines  in  New  Hampshire,  except  over  the 
Mount  Washington  Railway,  or  between  Bethlehem  Junction 
and  Bethlehem,  Bethlehem  Junction  and  the  Profile  House,  or 
between  Fabyans  and  the  base  of  Mount  Washington." 

Chapter  92,  Laws  of  1913,  amended  chapter  107,  Laws  of 
1909,  so  as  to  read  as  follows: 

"All  steam  railroads  operating  a  passenger  service  in  this  state 
shall  hereafter  issue  600-mile  mileage  books  at  the  rate  of  2 
cents  a  mile,  good  for  the  transportation  of  the  bearer  over  all 
iheir  steam  railroad  lines  in  this  state,  and  keep  them  on  sale  at 
its  ticket  offices  in  this  state.  Provided,  that  nothing  in  this  act 
contained  shall  compel  the  issuance  of  such  mileage  books  for 
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transportation  over  the  Mount  Washington  Railway,  or  between 
Bethlehem  Junction  and  Bethlehem,  Bethlehem  Junction  and 
the  Profile  House  or  between  Fabyans  and  the  base  of  Mount 
Washington." 

It  is  thus  apparent  that  by  their  order  the  Commission  have- 
attempted  to  re-enact  the  statute,  or  to  order  the  plaintiflFs  to 
obey  it  The  plaintiffs  in  due  form  appealed  from  this  order, 
assigning  as  the  ground  of  their  preliminary  motion  for  rehear* 
ing  that  the  statute  cited  was  unconstitutional  because  in  viola- 
tion of  the  14th  Amendment  of  the  Federal  Constitution  and  the- 
Constitution  of  this  state. 

The  violation  of  the  United  States  Constitution  was  the  only 
ground  urged  in  argument,  Lake  Shore  &  M.  S.  E.  Co.  v.  Smith, 
173  U.  S.  684,  43  L.  ed.  858,  19  Sup.  Ct.  Eep.  665,  being  re- 
lied upon  as  conclusively  establishing  the  contention.  This  case- 
has  perhaps  been  understood  as  arbitrarily  deciding  that  any 
statute  requiring  the  sale  of  mileage  tickets  is  void.  Beardsley 
V.  New  York,  L.  E.  &  W.  R.  Co.  162  K  Y.  230,  56  N.  E.  488; 
Com.  V,  Atlantic  Coast  Line  R.  Co.  106  Va.  61,  7  L.R.A.(N.S.> 
1086,  117  Am.  St  Rep.  983,  55  S.  E.  572,  9  Ann.  Cas.  1124; 
State  V.  Bonneval,  128  La.  902,  55  So.  569,  Ann.  Cas.  1912C,. 
837 ;  State  ex  rel.  McCue  v.  Great  Northern  R.  Co.  17  N.  D. 
370,  116  K  W.  89.  But  in  the  recent  case.  State  v.  Maine* 
0.  R.  Co.  77  N.  H.  — ,  92  Atl.  837,  this  court  did  not  so  con- 
strue the  decision.  No  light  is  furnished  by  the  opinion  of  th& 
Federal  judges,  to  whom  the  plaintiffs  applied  for  an  injunction,, 
which  has  been  handed  the  court  since  the  decision  in  the  Maine 
Central  Case.  They  expressly  refrain  from  expressing  an  opin- 
ion "as  to  the  scope  or  decisiveness  of  the  Supreme  Court  de- 
cision.''  Where  the  Federal  question  is  one  of  doubt,  it  has 
sometimes  been  thought  wise  for  the  state  court  to  decide  ad- 
versely to  the  right  claimed,  in  order  that  the  question  might  be 
definitely  settled  by  the  only  court  which  could  make  a  final 
decision  of  it.  State  v.  People's  :Nrat.  Bank,  75  IST.  IL  27,  33, 
70  Atl.  542,  21  Ann.  Cas.  1204;  State  v.  Collins,  70  K  H.  218, 
45  Atl.  1080;  State  v.  Collins,  67  X.  H.  540,  42  Atl.  51.  But 
the  decision  in  the  Maine  Central  Case  was  not  placed  upon 
that  ground.  That  the  statute,  without  reference  to  the  rea- 
sonableness of  the  rate,  could  constitute  a  taking  of  the  railroad'^. 
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property  without  due  process  of  law  and  a  discrimination  against 
purchasers  of  other  tickets,  it  seemed  necessary  that  there  should 
appear  to  have  been  some  other  larger  rate  which  the  railroad 
had  a  right  to  charge  and  other  ticket  purchasers  could  be  com- 
pelled to  pay.  This  is  the  reasoning  of  the  authority  relied 
upon,  as  it  is  understood;  and  its  logic  is  not  such  that  the  court 
were  in^pelled  to  astute  reasoning  to  extend  the  rule  of  the  case 
to  one  not  within  the  plain  terms  of  the  decision. 

The  plaintifiFs  here  do  not  contest  the  view  taken  in  the  recent 
case  before  this  court,  but  seek  to  bring  the  present  case  within 
the  Federal  case  by  establishing  that  there  was  in  existence  a 
tariff  of  legally  established  rates  over  their  road  larger  than 
the  mileage-book  rate.  But  so  far,  as.  to  the  road  as  a  whole,  the 
proof  is  wanting.  By  the  Public  Statutes,  as  quoted  at  the 
opening  of  the  opinion,  they  were  required  to  make  reasonable 
and  equal  terms  for  transportation.  Pub.  Stat.  chap.  160,  §  1. 
If  the  consolidation  statutes  of  1S83  and  1889,  and  their  re- 
enactment  in  the  Public-  Statutes  prohibited  the  plaintiffs  charg- 
ing more  for  transportation  than  was  then  charged  over  portions 
of  their  road  as  now  combined  (State  v.  Boston  &  M.  E.  Co. 
76  N.  H.  146,  80  Atl.  868;  Clough  v.  Boston  &  M.  R.  Co.  77 
K  H.  222,  90  Atl.  863),  there  was  no  finding  that  the  rates 
then  charged  were  reasonable,  and  no  engagement  by  the  state 
preserving  the  right  to  charge  the  existing  rates.  The  acts  them- 
selves looked  to  a  reduction  of  rates,  and  the  restriction  to  rea- 
sonable terms  remained.  The  rates  filed  with  the  Commission, 
which  were  substantially  all  the  rates  in  existence  when  the  act 
of  1913  was  passed,  not  having  been  passed  upon  by  the  Com- 
mission, were  voluntary,  not  statutory  rates. 

It  is  claimed  that  action  taken  under  chapter  106,  Laws  of 
1913,  made  the  existing  rates  legal  statutory  rates.  That  chap* 
ter  was  a  scheme  for  the  adjustment  of  the  controversy  between 
the  state  and  the  railroad  over  rates  for  freights  and  fares  grow- 
ing out  of  the  consolidation  statutes,  which  have  been  referred 
to.  The  substance  of  the  scheme  was  the  preparation  of  rate 
schedules  by  the  Commission,  and  their  acceptance  and  adop- 
tion by  the  plaintiffs.  Upon  such  acceptance,  evidenced  by  the 
prescribed  formalities,  the  schedules  prepared  by  the  Commission 
were  to  become  the  maximum  rates.    It  is  understood  that  the 
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schedules  were  not  accepted  in  the  manner  required  by  the  stat- 
ute. If  tiotj  the  schedules  are  not  established  rates.  If  such  ao- 
ceptance  was  made,  such  rates  ^^continue  in  force  as  the  maximum 
schedules  for  fares  and  freights  until  modified  by  authority  of  the 
legislature.'^  Laws  1913,  chap.  106,  §  6.  It  appears  from  the 
record  that  in  the  schedules  delivered  to  the  railroad  under  chap- 
ter 106,  passenger  rates  were  left  substantially  unchanged,  mean- 
ing, as  the  statement  is  understood,  that  the  schedules  delivered 
were  substantially  identical  with  those  filed  by  the  railroad, 
and  contained  the  2-cent  rate  which  it  is  now  sought  to  change. 
The  reference  to  chapter  106,  Laws  of  1913,  appears  to  result 
in  this :  If  its  provisions  have  been  carried  out,  the  2-cent  rate 
for  500-mile  mileage  books  is  established  by  agreement  of  the 
plaintiffs,  not  to  be  altered  except  by  action  of  the  legislature; 
if  not  so  adopted,  the  schedules  are  tentative  proposals  merely, 
of  no  force  whatever. 

It  is  further  contended  that  by  an  order  effective  March  1, 
1913  (No.  130),  the  Public  Service  Commission,  acting  under 
§  5,  chap.  196,  Laws  1911,  established  3  cents  per  mile  as  the 
maximum  rate  for  transportation  over  certain  portions  of  the 
plaintiffs'  road,  amounting  to  112  miles  in  all.  Without  stop- 
ping to  investigate  the  l^slation  under  which  this  action  was 
taken,  and  conceding  that  thereby  by  legislative  authority  3 
cents  per  mile  was  established  as  the  legal  maximum  over  that 
112  miles  before  the  mileage-book  act  was  passed,  the  reasoning 
in  the  Federal  case  relied  upon  would  appear  to  justify  the 
plaintiffs  in  refusing  to  sell  mileage  books  at  the  2-cent  rate, 
good  over  these  lines.  The  statute  exempts  certain  lines.  If 
there  are  others  which  should  not  have  been  omitted  from  the 
exception,  it  is  not  necessary  to  destroy  the  whole  statute  to 
preserve  the  plaintiffs'  constitutional  rights.  The  total  result 
of  the  discussion,  therefore,  amounts  to  this:  A  modification  of 
the  order  so  as  to  include  with  the  excepted  lines  the  112  miles 
upon  which  higher  rates  have  been  established  may  be  required. 

The  plaintiffs,  in  their  motion  for  rehearing,  state  the  ground 
upon  which  they  claimed  the  statute  and  ordfer  are  in  violation 
of  the  Constitution  of  the  United  States  and  of  this  state,  as 
follows: 

"That  said  statute  and  order  require  your  petitioner  to  issue 
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and  sell  mileage  books  good  for  passenger  transportation  be- 
tween the  great  majority  of  its  stations  in  this  state  at  rates 
materially  lower  than  the  regular  paseenger  fares  lawfully  estab- 
lished and  in  force  between  said  stations  and  sanctioned  by  the 
Conmiission." 

The  plaintiffs  fail,  not  because  their  claim  as  to  the  law  is 
held  to  be  incorrect,  but  because,  except  as  to  the  112  miles,  they 
do  not  show  regular  passenger  rates  lawfully  established  at  rates 
higher  than  the  mileage-book  rates.  They  fail,  not  on  the  law, 
but  on  the  facts. 

Counsel  now  make  the  claim  that  the  2-cent  rate  is  not  com- 
pensatory. It  is  objected  by  the  state  that  this  ground  was  not 
set  forth  in  the  motion  for  rehearing,  and  that  under  the  statute 
it  cannot  be  "given  any  consideration  by  the  court,  unless  the 
court  for  good  cause  shown  shall  allow  the  appellant  to  specify 
additional  grounds."  The  question  whether  the  rate  was  com- 
pensatory was  raised  before  the  Commission,  who  rejected  the 
evidence.  It  is  conceded  by  the  state  that  a  confiscatory  rate 
cannot  stand ;  hence  the  evidence  must  be  competent.  The  error, 
therefore,  which  might  have  been  specified  as  a  ground  for 
rehearing  was  the  refusal  to  hear  this  evidence.  The  plaintiffs 
have  leave  to  file  a  motion  setting  forth  the  additional  grounds 
upon  which  they  now  desire  to  be  heard  and  the  facts  relied  upon 
to  constitute  good  cause.  The  parties  can  then  be  heard  on  the 
latter  question,  and  as  to  the  proper  procedure  in  case  the  mo- 
tion is  granted. 

It  appears  from  the  report  accompanying  the  order  that  the 
order  fixing  the  2-cent  rate  was  not  made  because,  acting  under 
the  power  conferred  by  §  11(a)  of  the  act,  the  Commission 
determined  that  rate  to  be  just  and  reasonable,  but  because,  con- 
struing chapter  92,  Laws  of  1913,  fixing  the  rate  for  mileage 
ticket  books,  in  connection  with  the  last  clause  of  §  11(a),  "that 
the  Commission  shall  not  allow  an  increase  above  any  rate  pre- 
scribed or  limited  by  statute,''  it  was  held  that  the  Commission 
had  no  power  to  allow  a  mileage-book  rate  greater  than  2  cents 
per  mile,  and  the  order  was  made  because  it  was  understood  the 
Commission  had  power  to  order  the  plaintiffs  to  obey  the  statute. 
The  latter  question  is  as  to  a  jurisdiction  of  the  subject-matter. 
Whether  a  tribunal  has  such  jurisdiction  is  a  question  always 
P.U.R.'16C.— 3. 
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open.  Burgess  v.  Burgess,  71  K  H.  293,  51  Atl.  1074 ;  Weeks 
V.  Fowler,  71  K  H.  221,  51  Atl.  624.  Whatever  power  the 
supreme  court  has  as  a  court  of  general  common-law  jurisdiction, 
or  as  a  court  with  general  superintending  power  over  other  courts 
or  bodies,  its  powers  as  an  appellate  tribunal  to  the  Public  Serv- 
ice Commission  are  those  given  by  the  statute.  It  cannot  au- 
thorize the  Commission  to  do  anything  the  Commission  are  not 
expressly  or  by  inference  authorized  by  the  statute  to  do.  The 
court,  as  such  appellate  tribunal,  cannot  do  anything  which  the 
Commission  might  not,  in  the  first  instance,  properly  do. 

When  the  Commission  are  of  opinion  that  a  railroad  cor- 
poration is  "about  to  fail  or  omit  to  do  anything  required  of  it 
by  law,"  the  Commission  are  given  authority  "to  lay  the  facts 
before  the  attorney  general,  and  to  direct  him  immediately  to 
begin  an  action  in  the  name  of  the  state  of  New  Hampshire, 
praying  for  appropriate  relief  by  mandamus,  or  injunction,  or 
otherwise."  Laws  1911,  chap.  164,  §  16(a);  Supp.  Pub.  Stat 
353.  The  Commission  having  before  them  evidence  tending  to 
prove  that  the  plaintiffs  intended  to  violate  the  terms  of  the 
mileage-book  statute,  i.  e.,  to  omit  to  issue  and  keep  on  sale 
mileage  books  as  therein  directed,  was  their  power  limited  to 
laying  the  facts  before  the  attorney  general  and  directing  prose- 
cution, or  had  the  Commission  power  to  enforce  the  statute  by 
their  order,  and  thereby  to  add  the  penalty  for  violation  of  an 
order  of  the  Commission  (Laws  1911,  chap.  164,  §  18;  Supp, 
Pub.  Stat.  p.  357,  §  23)  to  that  prescribed  by  the  mileage-book 
act? 

As  to  the  first  question  suggested,  the  construction  adopted  is 
within  the  letter  of  the  act  But  "a  thing  which  is  within  the 
letter  of  a  statute  is  not  within  the  statute  unless  it  be  within  the 
intention  of  the  makers."  Stanyan  v.  Peterborough,  69  N.  H. 
372,  373,  46  Atl.  191 ;  Opinion  of  Justices,  66  N.  H.  629,  33 
Atl.  1076 ;  Bacon,  Abr.  Statute  (I)  5.  The  limitation  upon  the 
power  of  the  Commission  to  allow  an  increase  of  rates  is  found 
in  the  Public  Statutes,  as  a  limitation  of  the  power  of  the 
Board  of  Railroad  Commissioners  to  fix  rates.  Pub.  Stat  chap. 
155,  §  13.  Section  4,  chapter  164,  Laws  of  1911,  provides: 
"All  charges  made  or  demanded  by  any  railroad  corporation 
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for  the  transportation  of  persons  or  property  •  •  .  shall  be 
just  and  reasonable,  and  not  more  than  is  allowed  by  law." 

This  seems  to  establish  two  classes  of  railroad  rates:  Those 
that  are  just  and  reasonable,  and  those  that  are  prescribed  by 
statute.  The  same  situation  is  apparently  recognized  in  §  11(a) 
of  the  act,  as  amended  and  re-enacted  by  §  10,  chap.  145,  Laws 
of  1913,  whereby  the  Commission  are  authorized  to  determine 
the  ''just  and  reasonable  or  lawful  rates.''  Although  the  plain* 
tiffs  are  common  carriers  engaged  in  a  public  service,  they  are 
entitled  to  compensation  for  service  performed.  Authority  for 
requiring  them  to  render  service  for  less  than  fair  compensa- 
tion, if  it  exists,  must  be  found  in  some  preceding  stipulation 
of  the  parties.  It  must  be  rested  in  contract,  not  upon  the 
police  power  of  the  state.  A  possible  explanation  of  the  statute 
and  guide  to  the  legislative  meaning  may  be  found  in  the  his- 
tory  of  the  controversy  arising  under  the  consolidation  statutes 
of  1883  and  1889,  before  referred  to.  Upon  the  question 
whether  certain  statutory  provisions  are  unconstitutional,  the 
preliminary  question  open  is  the  meaning  of  the  statutes. 

It  has  been  suggested  that  the  plaintiffs  were  issuing  1,000- 
mile  mileage  books  when  the  law  of  1909  (chapter  106)  was 
passed,  and  hence  it  is  urged  that  from  the  terms  of  the  act  it 
is  apparent  the  act  was  not  aimed  at  them.  It  is  common  knowl- 
edge that  when  the  act  of  1913  was  passed  the  plaintiffs  were 
issuing  500-mile  mileage  books  in  accordance  with  its  terms, 
and  had  been  doing  so  for  years.  Neither  act  was  therefore 
aimed  at  the  plaintiffs,  but  the  purpose  was  to  secure  from  other 
railroads  the  accommodation  voluntarily  furnished  by  the  plain- 
tiffs over  their  lines.  The  fact  that  such  rate  was  voluntarily 
made  over  substantially  all  the  steam  railroad  mileage  in  the 
state  furnished  some  evidence  for  the  legislative  judgment  that 
the  rate  was  compensatory.  Evidence  has  been  offered  by  the 
plaintiffs  since  the  argument,  showing  that  at  the  time  of  the 
act  of  1913.  the  plaintiffs'  average  charge  voluntarily  made  for 
all  traffic  was  very  slightly  over  2  cents  per  mile, — substantially 
that  sum.  If  changes  in  circumstances  have  made  the  rate 
insufficient,  or  if  the  plaintiffs  were  mistaken  and  have  misled 
the  l^slature,  no  reason  is  perceived  why  relief  should  not  first 
be  sought,  when  there  is  opportunity  to  do  so,  from  the  original 
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rate-making  power.  Whether  a  statute  of  this  character,  if 
valid  when  enacted,  can,  in  the  absence  of  any  application  for 
legislative  relief,  be  held  unconstitutional,  void  from  its  incep- 
tion, because  of  events  occurring  since  its  passage,  may  be  a 
troublesome  question  if  it  is  reached. 

Argument  is  invited  upon  this  question  and  upon  the  two 
propositions:  (1)  Do  the  statutes  prohibit  the  Commission  from 
allowing  a  just  and  reasonable  rate  per  mile  for  500-mile  mileage 
books  ?  Apparently,  the  amount  of  the  rate  is  the  only  question 
in  controversy,  since  the  plaintiffs  filed  a  rate  for  such  books. 
(2)  If  the  Commission  are  so  prohibited,  have  they  power  to 
order  the  plaintiffs  to  obey  the  law  i  These  questions,  with  the 
one  the  plaintiffs  now  seek  to  raise,  have  not  been  presented, 
perhaps  because  in  the  view  taken  of  the  constitutional  ques- 
tion it  was  thought  the  situation  might  be  saved  without  the 
delay  of  an  application  to  the  legislature  or  of  a  trial  of  the 
question  whether  the  rate  was  just  and  reasonable,  compensa- 
tory ;  and,  with  the  view  that  relief  would  be  promptly  obtained, 
no  application  appears  to  have  been  made  to  the  Commission  for 
a  temporary  suspension  of  the  2-cent  mileage-book  rate,  under 
§  11  (1),  chapter  164,  Laws  of  1911,  as  amended  by  §  12,  chap- 
ter 145,  Laws  of  1913.     Supp.  Pub.  Stat  348. 

If  the  case  is  as  urgent  as  represented,  this  section  authorizes 
temporary  relief  until  the  legal  questions  raised  can  be  thor- 
oughly examined,  or  permanent  relief  had  by  application  to  the 
legislature,  soon  to  be  in  session.  The  only  decree  that  coulil, 
as  far  as  the  discussion  has  gone,  be  now  made  disposing  of  the 
appeal  in  any  part  would  be  one  modifying  the  order  so  as  to 
include  within  its  exception  the  112  miles  upon  which  a  3-cent 
rate  has  been  established.  Assuming  such  order  would  be  of 
no  practical  importance,  the  case  is  left  upon  the  docket  for  such 
further  action  as  the  parties  may  desire  to  take. 

Postponed. 

All  concurred. 
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NEW  HAMPSHIRE  PUBIilC  SERVICE  COMMISSION. 

IN  EE  CONNECTICUT  BIVER  POWEB  COMPANY  OF 
NEW  HAMPSHIRE. 

Security    issues -^  Refunding    lawful    obligatitm -^  Issued    prior    to 
passage  of  PuhUe  Service  Commission  act. 

Authority  to  refund  securities  issued  prior  to  the  passage  of  the 
l^iblic  Service  Commission  act  on  account  of  the  acquisition  or  im- 
provement of  public  service  properties  in  New  Hampshire  will  be  per- 
mitted without  investigation  of  the  details  of  the  original  expenditures. 
Security  issues  ^-^  I^rchase  of  properties  outside  of  state. 

The  approval  of  the  New  Hampshire  Commission  is  not  required 
for  the  issuance  of  securities  to  refund  indebtedness  not  arising  out  of 
the  purchase  or  improvement  of  property  in  New  Hampshire;  and  the 
same  is  true  of  the  floating  indebtedness  incurred  for  new  construction 
in  another  state. 

[April  21,  1916.] 

Application  for  authority  to  issue  securities;  order  granted 
authorizing  applicant  to  issue  its  five-year  6  per  cent  notes,  to  be 
dated  April  1,  1915,  payable  five  years  from  date,  to  an  aggre- 
gate amount  not  exceeding  $236,000  face  value,  to  be  sold  at  not 
less  than  96  per  cent  of  their  face  value,  v^ith  accrued  interest, 
proceeds  to  be  used  for  the  refunding  of  indebtedness  incurred 
for  the  acquisition  or  improvement  of  property  in  New  Hamp- 
shire amounting  to  $204,158,  and  for  the  payment  of  floating 
indebtedness  incurred  in  the  construction  and  improvement  of 
plant  and  property  in  'New  Hampshire  to  the  amount  of  $20,042. 

Appearances :    Allen  HoUis  for  the  petitioner. 

By  the  Commission:  This  is  a  petition  by  the  Connecticut 
River  Power  Company  of  ISTew  Hampshire  asking  for  authority 
to  issue  its  five-year  6  per  cent  notes  to  the  amount  of  $500,000 
face  value,  the  same  to  be  dated  April  1,  1915,  and  to  be  pay- 
able five  years  after  date.  A  hearing  was  held  at  the  office  of  the 
Commission  on  March  19,  1915.  The  purposes  for  which  the 
proceeds  of  the  proposed  notes  are  to  be  used  are  stated  as  fol- 
lows: 

"First:  For  refunding  or  retiring  about  $314,000  face  value 
of  outstanding  notes  of  said  company,  dated  April  1,  1910,  and 
maturing  April  1,  1915,  which  were  issTied  by  said  company  for 
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the  purpose  of  constructing  and  completing  its  water  power  and 
electric  generating  station  situated  at  its  dam  on  tlie  Connecticut 
river,  running  from  Hinedale,  New  Hampshire,  to  Vernon,  Ver- 
mont, of  which  sum  about  $204,168  represents  construction  in  the 
state  of  New  Hampshire. 

"Second :  For  the  purpose  of  paying  the  cost  of  construction 
or  indebtedness  incurred  in  connection  with  the  transmission  line 
from  Brattleboro,  Vermont,  to  Rockingham,  Vermont,  part  of 
which  line  is  in  the  state  of  New  Hampshire,  and  the  total  cost 
of  which  line  was  about  $82,794.62,  and  the  cost  of  the  part  in 
New  Hampshire  was  approximately  $8,606.33. 

"Third :  For  paying  the  cost  of  construction  or  indebtedness 
incurred  for  the  cost  of  construction  of  the  transmission  line  from 
said  generating  station  across  a  part  of  Vermont  to  the  Massa- 
chusetts state  line,  the  total  cost  of  which  was  about  $67,650,  and 
the  cost  of  the  part  lying  in  the  state  of  New  Hampshire, 
amounting  to  approximately  $11,507.10." 

Upon  applications  for  authority  to  refund  bonds  or  notes  is- 
sued prior  to  the  passage  of  the  Public  Service  Commission  act, 
we  have  not  heretofore  considered  it  practicable  or  desirable  to 
investigate  the  original  expenditure  represented  by  the  bonds  or 
notes  to  be  refunded.  If  the  same  by  general  testimony  are 
shown  to  have  been  issued  on  account  of  the  acquisition  or  im- 
provement of  properties  in  New  Hampshire,  their  refunding  will 
ordinarily  be  authorized  without  inquiring  as  to  the  details  of 
such  expenditure.  Twin  State  Gas  &  Electric  Co.  IV  N.  H.  P. 
S.  C.  9. 

The  refunding  proposed  in  this  case,  in  accordance  with  this 
general  practice,  will  be  permitted  without  investigation  of  the 
details  of  the  original  expenditure. 

The  estimate  offered  by  the  petitioner  of  the  proportion  of  the 
original  investment  which  was  made  in  New  Hampshire  is  ac- 
cepted, and  notes  necessary  for  the  purpose  of  refunding  or  re- 
tiring notes  to  the  amount  of  said  $204,158  will  be  authorized. 
So  far  as  the  proposed  refunding  relates  to  indebtedness  not  aris- 
ing out  of  the  purchase  or  improvement  of  properties  in  New 
Hampshire,  our  approval  is  not  required. 

The  same  is  true  of  the  funding  of  the  floating  debt  of  the 
petitioner  incurred  for  recent  new  construction,  as  set  forth  in  the 
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second  and  third  paragraphs  of  the  petition.  The  entire  pro- 
posed issue  of  notes  has  heen  authorized  by  the  Public  Service 
Commission  of  Vermont,  as  is  required  by  the  law  of  that  state. 
Our  authority  is  required  only  as  relates  to  items  of  expenditure 
in  New  Hampshire.  These  we  have  investigated,  and  upon  all 
the  evidence  we  find  that  the  floating  debt  which  the  petitioner 
desires  to  fund  represents  investment  in  New  Hampshire  in  prop- 
erty properly  capitalizable  to  an  amount  probably  not  less  than 
$20,042.  Notes  necessary  to  yield  this  amount  at  the  price  at 
which  the  same  are  to  be  issued  will  also  be  authorized. 

The  sum  of  the  foregoing  amounts  to  be  funded  or  refunded  is 
$224,200.  The  notes  are  to  be  issued  at  95  per  cent  of  face 
value.  The  amount  reasonably  requisite  for  the  purposes  pro- 
posed is  accordingly  $236,000.  An  order  authorizing  said  issue 
to  that  amount  will  be  entered. 

ORDER  NO.  431. 

Upon  the  foregoing  report,  which  is  made  a  part  hereof,  it  is — 
Ordered,  that  the  Connecticut  Eiver  Power  Company  of  New 
Hampshire  be  and  is  authorized  to  issue  its  five-year  6  per  cent 
notes,  to  be  dated  April  1,  1915,  and  to  be  payable  in  five  years 
from  date,  to  an  aggregate  amount  not  exceeding  $236,000  face 
value,  and  it  is — 

Further  ordered,  that  said  notes  shall  be  issued  at  not  less  than 
95  per  cent  of  their  face  value,  with  accrued  interest,  and  that 
said  issuing  corporation  shall  use  the  proceeds  of  the  same  when 
issued  for  the  following  purposes  only: 

1.  For  the  payment  or  refunding  of  that  portion  of  an  issue  of 
notes  of  said  corporation  dated  April  1,  1910,  and  maturing 
April  1,  1915,  which  represents  indebtedness  incurred  in  the 
acquisition  or  improvement  of  property  of  said  corporation  in 
the  state  of  New  Hampshire,  amounting  to  $204,158. 

2.  For  the  payment  of  its  floating  debt  incurred  in  the  con- 
struction and  improvement  of  its  plant  and  property  in  New 
Hampshire,  as  stated  in  the  first  and  third  paragraphs  of  the 
petition  in  this  case,  which  said  paragraphs  are  set  forth  in  the  re- 
port heretofore  referred  to  and  made  a  part  of  this  order,  $20,- 
042 :  and  it  is — 

lurther  ordered,  that  on  July  Ist  and  January  ist  in  each 


Digitized  by  LjOOQ IC 


40  NEW  aAMPSHIRE  PUBLIC  SERVICE  COMMISSION. 

year  said  corporation  shall  file  with  this  Oommission  a  detailed 
accr>unt,  duly  sworn  to  by  its  treasurer,  showing  the  disposition 
of  the  proceeds  of  said  notes,  until  the  expenditure  of  the  whole  of 
said  proceeds  shall  have  been  fully  accounted  for. 

By  order  of  the  Public  Service  Commission  this  21st  day  of 
April,  1915. 


NEW  HAMPSHIRE  PUBIilG  SERVICE  COMMISSION. 

ORDER  NO.  433. 

Bailroad^  Crossings  ^Warning  signs. 

Signs  for  the  protection  of  grade  crossings  in  New  Hampshire 
are  ordered  to  be  of  enameled  metal,  large  white  letters  and  figures  on 
a  dark  blue  background,  and  24  x  12  inches  in  size,  specifying  the 
number  of  feet  to  the  crossing,  the  letters  and  figures  specifying  the 
distance  to  be  3i  inches  in  height,  and  those  specifying  the  crossings  to 
be  5  inches  in  height. 

[April  24,  1915.] 

General  order  with  reference  to  railroad  crossing  signs. 

By  the  Commission :  In  compliance  with  and  under  the  au- 
thority of  an  act  relating  to  the  protection  of  grade  crossings,  ap- 
proved February  17,  19 15,  it  is — 

Ordered  J  that  the  signs  for  the  protection  of  grade  crossings 
shall  be  of  enameled  metal,  large  white  letters  and  figures  on  a 
dark  blue  background,  and  24  x  12  inches  in  size.  They  shall  be 
in  the  following  form: 

''(Figures)  FEET  TO 
E.  R  Crossing/' 

— ^the  number  of  feet  being  stated  in  the  even  number  of  himdreds 
most  nearly  approximating  the  actual  distance.  The  letters  and 
figures  in  the  upper  line  shall  be  3J  inches  in  height,  and  those 
in  the  lower  line  5  inches  in  height. 

By  order  of  the  Public  Service  Commission  this  24:th  day  of 
April,  1916,  Edward  C.  Niles,  Chairman. 
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KEBRASKA  BTATB  RAIIiWAT  COMMISSION. 

W.  M.  STEBBINS 

v. 

GOTHENBTJBG  TELEPHONE  EXCHANOa 

[Formal  Complaint  No.  266.] 

Service  —  Telephone  ~  jyirectary  —  Form  and  time  of  issue, 

A  telephone  company  was  ordered  to  issue  its  directory  at  least 
once  a  year,  to  make  it  6  z  9  inches  in  size,  to  publish  such  rules,  regu- 
lations, and  general  information  as  it  desired  upon  the  front  and  back 
flyleaves  and  to  restrict  advertisements  to  cover  pages,  additional  fly- 
leaves, and  to  1  inch  of  space  at  top  and  bottom  of  all  other  pages,  all 
advertising  appearing  in  the  section  reserved  for  the  alphabetical  list 
of  subscribers  to  be  inclosed  within  a  ruled  border,  which  shall  appear 
on  all  pages  in  such  section. 

[April  24,  1915.] 

Complaint  as  to  form  and  time  of  issue  of  directory ;  standard 
for  directory  established. 

Appearances:  W.  M.  Stebbins  for  complainant;  W.  C.  May 
for  defendant. 

Taylor,  Commissioner:  Defendant  operates  a  telephone  sys- 
tem, the  headquarters  of  which  are  at  Gothenburg,  Dawson 
county.  Following  the  practice  of  telephone  companies  general- 
ly, the  management  issues  a  directory,  containing  the  names  of 
all  the  subscribers  on  the  system,  together  with  rules  and  regula- 
tions governing  the  service.  The  expense  of  printing  this  direc- 
tory is  defrayed,  in  whole  or  in  part,  by  the  sale  of  advertising 
space  therein. 

The  complaint  is  to  the  effect  that  the  directory  is  not  issued 
frequently  enough  to  give  adequate  service  to  the  subscribers, 
and  that  it  contains  such  a  large  quantity  of  advertising  that  the 
listing  of  subscribers'  names  is  obscured  and  rendered  incon- 
venient for  ready  reference.  In  answer  to  the  complaint,  defend- 
ant offered  to  satisfy  the  same  in  so  far  as  the  frequency  of  issue 
was  concerned,  and  to  issue  a  directory  at  least  once  each  year,  as 
demanded.  Defendant  also  expressed  a  willingness  to  modify  its 
practice  with  reference  to  carrying  advertising  in  the  directory, 
to  meet  with  any  general  requirements  that  might  be  outlined 
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by  the  Commission.  As  there  appeared  to  be  but  little  necessity 
for  a  formal  hearing,  the  parties  were  Btimmoned  for  a  conference 
on  March  30,  1916,  at  which  time  the  issues  were  thoroughly 
canvassed,  following  which  a  stipulation  was  entered  into  by 
and  betw^een  the  parties  and  with  the  approval  of  the  Commis- 
sion, the  terms  of  which  are  as  follows: 

"Stipulation, 

"It  is  hereby  stipulated  and  agreed  by  the  parties  hereto  that 
the  directory  now  in  force  for  the  Gothenburg  Telephone  Ex- 
change shall  remain  in  effect  until  November,  1915. 

"It  is  further  stipulated  and  agreed  that  upon  the  expiration 
of  the  effective  date  of  the  present  directory,  the  new  directory 
then  to  be  issued,  and  all  other  directories  issued  thereafter,  shall 
be  made  to  conform  to  the  following  specifications: 

"Size,  6x9  inches. 

"Cover  and  paper  to  be  similar  in  quality  to  that  used  in  the 
directory  now  in  effect. 

"All  rules  and  regulations  and  general  information  desired  to 
be  published  by  defendant,  to  be  printed  in  the  front  and  back 
flyleaves  of  the  directory. 

"Advertising. — ^All  advertising  to  be  limited  to  the  cover  pages 
of  the  directory,  to  additional  flyleaves  not  occupied  by  rules, 
regulations,  and  general  information,  and  to  1  inch  at  top  and 
bottom  of  all  other  pages;  provided,  that  no  advertising  shall 
appear  at  the  top  of  any  title  page;  and  provided  further,  that 
no  advertising  shall  appear  in  any  other  position  on  said  pages, 
and  that  no  pages  containing  advertising  shall  be  inserted  within 
the  section  devoted  to  the  alphabetical  listing  of  names. 

"It  is  further  understood  and  agreed  that  all  advertisements 
appearing  at  the  top  and  bottom  of  directory  pages  shall  be 
inclosed  within  a  ruled  border,  it  being  understood  that  the  ruled 
inch  space  at  top  and  bottom  shall  run  uniform  throughout  the 
section  of  the  directory  containing  the  alphabetical  listing  of 
names." 

The  specifications  as  above  outlined  are  similar  to  those 
adopted  by  many  of  the  companies  of  the  state,  particularly  the 
Nebraska  Telephone  Company  and  the  Lincoln  Telephone  & 
Telegraph   Company.      The   primary   purpose   of   a   telephone 
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directory  is  to  furnish  an  alphabetical  listing  of  subscribers,  ar- 
ranged in  a  manner  to  facilitate  ready  reference.  The  list  of 
names  should  be  interfered  with  or  obscured  as  little  as  possible 
by  other  matter.  It  is  recognized,  however,  that  the  directory 
offers  a  medium  for  advertising,  and  that  it  affords  the  compa- 
nies a  source  of  revenue.  Practically  all  of  the  companies  defray 
the  expense  of  printing  their  directories  from  the  revenue  thus 
derived.  .  Without  this  revenue  the  expense  would  have  to  be 
charged  directly  to  revenue  received  from  the  rates. 

While,  as  stated  above,  a  number  of  companies  issue  direct- 
ories that  conform  generally  with  the  specifications  set  forth  in 
the  stipulation,  a  larger  number  follow  no  uniform  plan.  As  a 
consequence,  there  are  m^ny  forms  of  directories,  and  many 
methods  of  arranging  the  subject-matter  which  they  contain. 
For  the  purpose  of  securing  uniformity,  therefore,  it  was  thought 
best  to  take  advantage  of  the  opportunity  afforded  by  the  con- 
sideration of  this  complaint  to  call  the  attention  of  all  companies 
in  the  state  to  the  matter,  with  the  recommendation  from  the 
Commission  that,  in  so  far  as  it  is  practicable,  the  specifications 
as  herein  set  forth  be  generally  adopted.  To  that  end  a  copy  of 
this  order  will  be  served  upon  the  various  companies  of  the  state. 
While  the  specifications  may  have  to  be  modified  slightly,  in  some 
instances,  to  meet  local  conditions,  the  general  provisions  can  be 
adopted.  If  the  recommendation  of  the  Commission,  as  herein 
expressed,  is  ignored,  it  may  be  necessary  to  hold  a  hearing  at 
a  later  date,  at  which  all  companies  will  be  cited  to  appear. 

.  It  is  therefore  ordered  that  the  Gothenburg  Telephone  Ex- 
change be,  and  the  same  hereby  is,  notified  and  directed  to  issue 
a  directory  containing  the  names  of  its  jgubscribers,  and  to  issue 
the  same  at  least  once  each  year;  provided,  however,  that  tte 
directory  now  in  force  shall  remain  in  effect  until  November, 
1915. 

It  is  further  ordered  that  upon  the  expiration  of  the  effective 
date  of  the  present  directory  the  new  directory  then  to  be  issued, 
arc  other  directories  issued  thereafter,  shall  be  made  to  conform 
to  the  following  specifications : 

"Size — 6  X  9  inches. 

''Stock — Cover  and  paper  to  be  similar  In  quality  to  that  used 
in  the  directory  now  in  effect 
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"Eulee  and  Emulations — All  rules  and  regulations  and  general 
information  desired  to  be  published  by  defendant  to  be  printed 
in  the  front  and  back  flyleaves  of  the  directory. 

"Advertising — All  advertising  to  be  limited  to  the  cover  pages 
of  the  directory,  to  additional  flyleaves  not  occupied  by  rules, 
regulations,  and  general  information,  and  to  1  inch  at  top  and 
bottom  of  all  other  pages ;  provided,  that  no  advertising  shall  ap- 
pear at  the  top  of  any  title  page;  and  provided  further,  that  no 
advertising  shall  appear  in  any  other  position  on  said  pages,  and 
that  no  pages  containing  advertising  shall  be  inserted  within  the 
section  devoted  to  the  alphabetical  listing  of  names ;  and  provided 
further,  that  all  advertisements  appearing  at  the  top  and  bottom 
of  the  section  reserved  for  the  alphabetical  listing  of  names  shall 
be  inclosed  within  a  ruled  border,  and  that  said  ruled  spaces  shall 
appear  on  each  page  of  the  said  section,  the  purpose  being  to 
preserve  the  uniformity  of  the  makeup  of  said  pages." 

Made  and  entered  at  Lincoln,  Nebraska,  this  24th  day  of 
April,  1916. 

Nebraska  State  Bailway  Commission,  Henry  T.  Clarke,  Jr., 
Chairman. 


WISCONSIN  RAIIiROAD  COMMISSION. 

J.  A.  KESTEL  et  al. 

V, 

MAESHPIELD  BUBAL  TELEPHONE  COMPANY  et  al. 

Apportionment  ^Telephones'^  Physical  connection  ^  Cost  of  main* 
tenance. 

The  C08t  of  maintaining  a  physical  connection  between  two  tele* 
phone  lines  should  be  shared  by  both  lines,  it  appearing  that  there  is 
no  great  difference  between  the  business  originating  and  terminating  on 
the  lines. 
Bates -»  Telephone ''^  Physical  connection  ^  Charges  fixed. 

Upon  the  physical  connection  of  two  telephone  companies  having 
respectively  about  ninety-five  and  one  hundred  and  sixty  subscribers,  a 
raxe  of  $2  was  established  for  such  subscribers  as  desired  unlimited  serv- 
ice, and  a  toll  charge  of  6  cents  was  fixed  for  all  parties  not  entitled 
to  unlimited  service. 
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Apportionment'^ Revenues '^ Physical  eonneetion  of  telephones. 

Upon  the  physical  connection  of  two  telephone  companies  having 
respectively  about  ninety-five  and  one  hundred  and  sixty  subscribers, 
all  revenues  derived  from  such  connection  was  ordered  to  be  divided 
equally  between  the  two  companies,  accounts  to  be  settled  quarterly  in 
the  absence  of  other  agreement. 

[April  20,  1915.] 

Complaint  asking  that  physical  coimection  between  two  tele- 
phone companies  be  established;  connection  ordered  and  rates 
fixed. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission :  Complaint  in  this  matter  was  filed  with 
the  Commission  February  26,  1914.  Complainants  are  residents 
in  the  vicinity  of  Eozellville  and  Stratford,  some  of  whom  are 
patrons  of  the  telephone  companies  concerned.  Complainants 
ask  that  physical  connection  formerly  existing  between  the  com- 
panies concerned  be  restored  at  such  terms  as  the  Commission 
may  direct 

Hearing  was  held  at  Madison  April  21,  1914.  On  behalf  of 
the  Marshfield  Eural  Telephone  Company,  which  has  really 
joined  in  asking  for  the  restoration  of  the  connection,  appearances 
were:  J.  A.  Kestel,  J.  C.  Marsh,  and  J.  H.  Brinkman.  E.  H. 
Maxon  appeared  for  the  Stratford  Telephone  Company. 

At  the  hearing  it  developed  that  neither  of  the  companies  ob- 
jects to  the  re-establishment  of  connection,  and  that  the  only  mat- 
ter to  be  settled  has  to  do  with  the  terms  for  such  connection.  At 
the  hearing,  representatives  of  the  companies  agreed  to  re-estab- 
lish the  connection,  with  the  understanding  that  the  terms  pre- 
scribed by  the  Commission  should  apply  from  the  date  on  which 
reconnection  was  made. 

From  the  records  in  the  case,  it  seems  that  at  the  time  of  the 
hearing  the  Stratford  Telephone  Company  had  about  ninety-five 
subscribers,  and  the  Marshfield  Rural  Company  had  about  one 
hundred  and  sixty  subscribers.  The  Stratford  Company  has  an 
exchange  at  Stratford,  and  the  Marshfield  Eural  Company  has 
an  exchange  at  Eozellville,  about  7  miles  from  Stratford.  Not 
all  of  the  subscribers  of  the  Marshfield  Eural  Company,  however, 
are  connected  directly  with  the  Eozellville  switchboard.  Part  are 
on  lines  running  directly  to  Marshfield,  and  these  subscribers 
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get  their  principal  central  office  service  from  the  Marshfield 
Telephone  Exchange.  Between  ninety  and  one  hundred  of  the 
Marshfield  Rural  subscribers  were  connected  directly  to  the  board 
at  Eozellville  at  the  time  of  the  hearing,  so  that  the  exchanges  at 
Rozellville  and  Stratford  were  approximately  equal  in  size. 

It  appears  that  Stratford  is  a  railroad  station,  but  that  Eozell- 
ville is  an  inland  village.  Consequently,  subscribers  on  the 
Marshfield  Rural  lines  find  service  to  Stratford  of  considerable 
value.  In  the  rural  territory  between  Rozellville  and  Stratford 
the  subscribers  of  the  two  companies  are  not  separated  by  any 
distinct  line,  and  as  a  consequence,  the  requirements  of  parties 
on  neighboring  farms  are  often  for  unlimited  service  between 
the  systems  of  the  two  companies. 

The  representative  of  the  Stratford  company  took  the  position 
that  the  service  was  of  more  value  to  the  Marshfield  company 
than  to  his  company,  and  that  consequently  his  company  should 
be  paid  by  the  Marshfield  company  for  expenses  incurred  by  it  in 
maintaining  the  connection,  but  that  it  should  not  be  required, 
in  turn,  to  reimburse  the  Marshfield  company  for  expenses  in- 
curred by  it.  The  principles  involved  in  this  situation  have 
been  discussed  quite  fully  by  the  Commission  in  a  recent  de- 
cision involving  physical  connection  of  lines  at  the  city  of 
ShuUsburg  (Belmont  &  P.  V.  Teleph.  Co.  v.  La  Fayette 
County  Teleph.  Co.  16  Wis.  E.  C.  E.  — ,  P.  TJ.  E.  1916B,  101, 
March  2,  1916),  and  it  does  not  seem  necessary  to  review  them 
at  this  time.  It  may.be  said,  however,  that  even  were  most  of 
the  traffic  to  terminate  on  the  Stratford  lines,  that  would  not  es- 
tablish the  fact  that  Eozellville  subscribers  are  the  only  ones  bene- 
fited by  the  connection,  or  that  the  benefits  derived  by  them  are 
so  much  greater  than  those  enjoyed  by  Stratford  subscribers 
that  the  Marshfield  Eural  Company  should  bear  its  own  ex- 
penses resulting  from  connection,  and  the  expenses  of  the 
Stratford  company  in  addition.  The  relative  benefits  of  such 
connection  to  the  two  parties  who  must  be  concerned  in  every  tele- 
phone conversation  are  hard  to  measure  quantitively ;  and  even 
if  all  of  the  traffic  were  in  one  direction,  that  would  not  prove 
that  only  one  company  was  benefited. 

In  the  present  case,  however,  it  does  not  seem  that  there  is  any 
great  difference  in  the  amounts  of  Eozellville  traffic  originating 
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and  terminating  with  the  Stratford  company.  A  record  kept  by 
the  Marshfield  Rural  Company  for  nine  days,  April  22  to  30, 
1914,  inclusive,  showed  sixty  messages  from  Stratford  to  Rozell- 
ville,  and  fifty-eight  messages  in  the  reverse  direction.  The 
same  company's  record  for  six  days  in  March,  1915,  shows 
ninety-five  messages  from  Rozellville  to  Stratford,  and  eighty-one 
messages  from  Stratford  to  Rozellvilla  The  Stratford  company 
found  that  for  a  period  of  four  days,  thirty-six  messages  origin- 
ated at  Stratford  and  forty-three  originated  at  Eozeliville.  From 
such  facts  as  are  available,  it  seems  that  the  total  number  of 
messages  from  Eozeliville  to  Stratford  may  be  somewhat  larger 
than  the  number  sent  in  the  opposite  direction,  but  the  prepon- 
derance of  traffic  toward  Stratford  is  not  so  great  as  to  indicate 
that  the  connection  is  altogether,  or  even  chiefly,  for  the  benefit 
of  the  Marshfield  Rural  Company,  even  if  we  were  to  accept  the 
direction  of  traffic  as  conclusive  evidence  as  to  the  incidence  of 
the  benefits  resulting  from  such  traffic 

It  seems  to  be  conceded  that  a  connection  on  a  toll  rate  basis 
would  not  meet  the  requirements  of  the  situation,  at  least  with 
reference  to  a  considerable  portion  of  the  subscribers  of  each 
company.  Whether  the  situation  can  be  held  to  be  such  that  the 
cost  of  connection  should  be  considered  a  cost  of  exchange  serv- 
ice for  all  subscribers  of  both  companies  is  more  difficult  to 
determine,  as  there  is  nothing  in  the  record  to  show  what  classes 
of  subscribers  use  the  physical  connection  most  frequently.  We 
are  inclined  to  believe,  in  the  light  of  such  facts  as  are  available, 
that  the  terms  for  connection  should  be  so  fixed  that  subscribers 
needing  unlimited  service  between  the  two  systems  would  be 
able  to  obtain  such  service,  and  that  others  could  have  such  lim- 
ited service  as  they  may  require  upon  a  toll  basis.  If  the  rates 
of  the  companies  for  exchange  service  were  such  as  to  make  the 
extension  of  unlimited  service  over  both  systems  a  reasonable  re- 
quirement, connection  might  be  ordered  without  making  the  cost 
of  such  connection  fall  selectively  upon  those  to  whom  this  con- 
nection furnishes  an  important  part  of  their  exchange  service. 
With  conditions  as  shown  in  the  last  reports  Bled  by  these  com- 
panies, and  with  rates  as  they  are,  it  seems  hardly  reasonable 
to  require  unlimited  interchange  of  service  with  no  direct  charge 
for  the  service. 
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The  records  do  not  show  precisely  what  part  of  the  expense  of 
constrncting  the  connecting  line  has  been  borne  by  each  com- 
pany. In  fact,  the  statements  as  to  the  amount  of  line  built  by 
each  company  appear  to  be  somewhat  conflicting.  It  seems,  how- 
ever, that  approximately  half  of  the  connecting  line  was  con- 
structed by  each  company. 

Because  of  the  fact  that  the  order  in  this  case  will  change  the 
conditions  under  which  service  is  being  exchanged  by  the  com- 
panies, it  is  impossible  to  state  in  advance  just  what  revenue  each 
company  will  derive  from  the  application  of  the  terms  fixed  in 
this  order.  If  the  revenue  produced  should  prove  to  be  inade- 
quate, a  revision  of  the  terms  may  be  made  after  practical  ex- 
perience has  shown  the  exact  effect  of  this  order.  In  fixing  the 
terms  for  interchange  of  service,  we  have  considered  the  necessity 
of  each  company  securing  revenue  sufficient  to  compensate  it  for 
the  service  rendered,  and  also  the  fact  that  conditions  under 
which  the  companies  operate  are  such  that  subscribers  should 
have  the  service  of  both  systems  at  terms  as  favorable  as  possible 
to  unrestricted  interchange  of  service. 

From  an  operating  standpoint  the  objections  which  might  be 
offered  to  such  practices  as  those  prescribed  by  this  order  might 
be  of  some  importance  in  a  large  exchange,  but  in  small  exchang- 
es, such  as  these  at  Rozellville  and  Stratford,  the  operating  diffi- 
culties should  not  be  sufficiently  serious  to  prevent  the  adoption 
of  the  practice  outlined  in  the  order. 

With  regard  to  the  stipulation  that  the  terms  fixed  by  the 
Commission  in  this  case  shall  apply  to  service  rendered  from 
the  date  of  the  re-establishment  of  the  connection  to  the  effective 
date  of  this  order,  the  difficulty  arises  that  the  terms  to  be  fixed 
for  future  service  are  such  that  it  would  be  impossible  to  apply 
them  to  service  already  rendered.  Under  these  conditions  it 
seems  that  settlement  for  the  period  in  question  might  well  be 
made  on  the  basis  offered  by  the  Marshfield  Rural  Telephone 
Company,  i,  e.,  by  payment  to  the  Stratford  company  at  the 
rate  of  $60  per  year.  As  the  service  has  been  unquestionably  of 
great  benefit  to  the  Stratford  company's  subscribers,  we  do  not 
feel  that  we  should  recommend  that  the  Marshfield  Rural 
Company  should  pay  at  a  rate  greater  than  $60  per  year  for 
service  already  rendered. 
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It  is  therefore  ordered: 

(1)  That  the  connection  between  the  systems  of  the  Marsh- 
field  Sural  Telephone  Company  and  the  Stratford  Telephone 
Company  shall  be  maintained. 

(2)  That  subscribers  of  either  company  desiring  unlimited 
service  over  the  lines  of  the  other  company  shall  be  furnished 
with  such  service  upon  the  payment  by  each  such  subscriber  of 
$2  per  year  to  the  company  of  which  he  is  a  subscriber. 

(3)  That  a  charge  of  5  cents  shall  be  made  for  each  message 
passing  over  the  connecting  line,  originated  by  any  party  not 
entitled  to  receive  unlimited  service  under  section  2  of  this  or- 
der. This  message  charge  shall  be  collected  by  the  company  on 
whose  lines  the  message  originates. 

(4)  That  all  revenues  obtained  under  the  provisions  of  sec- 
tions 2  and  3  of  this  order  shall  be  divided  equally  between  the 
companies  concerned. 

(6)  That  each  company  shall  keep  the  other  company  sup- 
plied with  a  complete  and  up-to-date  list  of  its  patrons  who  are 
wititled  to  receive  unlimited  service,  and  that  settlements  of  ac- 
counts between  the  companies  under  this  order  shall  be  made 
quarterly,  unless  both  shall  agree  to  some  other  plan. 

(6)  That  each  company  may  adopt  and  file  with  the  Commis- 
sion reasonable  rules  for  enforcing  the  precisions  of  this  order. 

(7)  Kates  as  fixed  in  this  order  shall  oecome  effective  May 
1,  1915,  and  it  is  recommended  that  for  the  use  of  the  connection 
from  the  date  of  its  re-establishment  in  1914  to  May  1,  1915, 
the  Marshfield  Kural  Telephone  Company  shall  pay  the  Strat- 
ford Telephone  Company  at  the  rate  of  $60  per  year. 

Raiboad  Commission  of  Wisconsin,  by  Halford  Erickson,  Carl 
D.  Jackson,  Walter  Alexander,  Commissioners. 


IVISCONSIN  RAILROAD  COMMISSION. 

JOSEPH  SCHLITZ  BEEWING  COMPANY 

V. 

CHICAGO,  MILWAUKEE  &  ST.  PATJL  EAILWAT  COMPANY. 

Rates -» IHscrhninatiin^ '^  Railroads  ^~  Charge  for  internal  switching, 

A  railroad  company,  in  order  to  avoid  discrimination,  must  make 
P.U.R.a6C.— 4. 
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a  charge  for  moving  cars  from  the  place  within  the  premisea  of  the 
consignee  where  they  are  first  placed  for  unloading  to  a  second  point 
where  the  unloading  is  completed,  although  no  other  movement  of  the 
car  is  necessary  for  reloading  it  for  a  line  haul. 
Bates '^  Railroads --^  Internal  switching  "^  Moving  oars  for  oomplet' 
ing  the  unloading. 

A  charge  of  $1.50  was  fixed  as  reasonable  for  the  moving  of  a 
car  which  has  been  partially  imloaded  to  another  point  where  the  un- 
loading was  to  be  completed. 

[April  19,  1915.] 

Petition  for  order  directing  railroads  to  discontinue  making 
internal  switching  charge ;  petition  denied ;  rates  reduced. 
The  appearances  are  set  out  in  the  opinion. 

By  the  Commission :  This  petition  involves  switching  service 
Tendered  by  the  Chicago,  Milwaukee  &  St  Paul  Railway  Com- 
pany within  the  Milwaukee  terminal  district.  The  complaint 
alleges  that  the  Schlitz  company  receives,  in  the  regular  course 
of  business,  carloads  of  empty  casks  and  empty  bottles  in  cases ; 
that  in  many  instances  the  car  is  partially  loaded  with  empty 
casks  and  partially  with  empty  cases ;  that  it  has  been  the  prac- 
tice of  the  company  to  unload  the  empty  bottles  in  cases  at  what 
is  known  as  the  case  house,  and  the  empty  kegs  at  what  is  known 
as  the  keg  house.  When  a  loaded  car  contains  both  empty  kegs 
and  empty  cases  thy  railroad  company  moves  it  from  the  first 
unloading  point  to  the  second  unloading  point,  in  order  that  the 
unloading  may  be  completed.  There  the  car  is  reloaded  for  a 
line  haul. 

When  a  car  contains  either  empty  cases  or  empty  kegs  only, 
and  the  unloading  is  done  at  the  point  of  first  delivery  only,  it 
is  very  often  necessary  for  the  railroad  company's  switching  loco- 
motive to  move  the  car  from  the  unloading  spot  to  another  track 
for  reloading  purposes.  This  movement  and  the  one  noted  above, 
namely,  between  two  unloading  points,  are  very  often  identical, 
but  since  July  15,  1914,  when  the  tariff  known  as  C.  M.  &  St.  P. 
OFD  11825-A  became  effective,  a  charge  of  $2  has  been  made 
for  moving  every  car  partially  unloaded  at  the  point  where  it  is 
first  spotted  and  the  unloading  completed  at  a  second  point.  Au- 
thority for  the  charge  is  contained  in  the  following  paragraph 
from  the  rules  and  regulations  of  that  tariff: 
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Internal  Switching  Within  the  Grounds  of  Industries  Located  on 
this  Company's  Tracks  in  the  Milwaukee  Terminal  District 
$2  per  car  for  each  internal  switching  movement.    See  Note. 

Note:  Internal  switching  consists  of  the  subsequent  movements  of  a 
loaded  or  an  empty  car  after  the  original  placement  for  unloading  or  load- 
ing, such  subsequent  movement  to  be  for  the  purpose  (a)  of  completing 
the  unloading  of  a  loaded  car,  (b)  for  the  completion  of  the  loading  of  a 
partially  loaded  car,  (c)  for  the  movement  of  a  car  loaded  within  the  plant 
from  the  point  of  loading  to  another  part  of  the  plant  for  unloading.  In- 
ternal switching  has  no  relation  whatever  to  the  movement  of  a  loaded 
car  or  an  empty  car  for  first  placement,  for  purposes  of  loading  or  being 
made  empty  and  subsequent  movements  out  of  plant  after  being  loaded 
or  after  being  made  empty. 

It  is  this  charge  of  $2  for  the  service  which  the  Schlitz  Brew- 
ing Company,  through  its  traffic  manager,  Mr.  C.  J.  Bertschy, 
claims  is  imwarranted  and  unreasonable.  Prayer  is  made  that 
the  Kailroad  Commission  shall  order  the  railroad  company  to 
discontinue  making  such  charge,  and  shall  make  such  other  or 
further  order  as  it  may  deem  necessary  in  the  premises. 

Hearing  in  the  matter  was  held  in  the  assembly  room  of  the 
Merchants^  &  Manufacturers'  Association,  in  the  Germania  Build- 
ing in  Milwaukee,  on  January  26,  1915.  Mr.  Chas.  J.  Bertschy, 
Traffic  Manager  of  the  Jos.  Schlitz  Brewing  Company,  appeared 
on  behalf  of  that  company,  and  Mr.  O.  W.  Dynes,  Commerce 
Counsel  for  the  Chicago,  Milwaukee,  &  St.  Paul  Railway  Com- 
pany, appeared  on  behalf  of  the  respondent  The  Pabst  Brew- 
ing Company  having  entered  a  formal  complaint  in  the  same 
matter,  the  two  cases  were  heard  jointly. 

Is  the  railroad  company  entitled  to  remuneration  for  this 
service  of  moving  a  car  from  the  place  it  was  originally  spotted 
for  unloading  to  a  second  point  where  the  unloading  is  com- 
pleted, provided  that  no  further  movement  is  necessary  or  is 
made  for  reloading  for  a  line  haul  ?  There  is  no  question  but 
that  the  railroad  company  performs  almost  identical  service  for 
the  cars  wholly  unloaded  at  the  first  stopping  point,  and  cars 
partially  unloaded  at  the  first  stopping  point  and  the  unloading 
completed  and  car  reloaded  at  the  second  stopping  point.  The 
two  movements  require  approximately  the  same  amount  of  power, 
the  same  number  of  switchmen,  the  distance  handled  is  about 
equal,  and  the  time  consumed  by  the  engine  in  the  movement 
■does  not  diflFer  materially. 
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Transportation  service  begins  when  a  car  is  ordered  for  load- 
ing. The  fact  that  a  car  can  be  obtained  in  the  vicinity  of  the 
loading  point,  or  has  to  be  transported  empty  many  miles  to  the 
loading  point,  makes  no  difference  in  the  rate  charged  for 
the  line  haul,  except  in  the  case  of  special  equipment,  where  the 
rate  is  so  adjusted  as  to  consider  the  empty  car  mileage.  Trans- 
portation service  ends  when  the  car  is  spotted  for  unloading. 
Any  subsequent  movement  of  the  car  before  it  is  released  by  the 
shipper  is  not  contemplated  when  the  rate  governing  is  con- 
structed. The  railroad  company's  part  of  the  contract  is  completed 
when  the  car  is  delivered  where  consignee  designates.  The  fact, 
brought  out  by  the  petitioner,  that  the  second  spotting  is  in 
reality  the  loading  point  for  a  line  haul  cannot  be  considered^ 
even  though  it  is  a  convenience  for  the  railroad  company  and 
saves  considerable  labor.  The  car,  until  it  is  unloaded  and 
released,  is  the  property  of  the  consignee.  It  could  not  be  moved 
by  the  carrier  to  another  point  so  that  some  other  patron  of  the 
road  might  load  it;  nor  could  the  carrier  hasten  the  unloading- 
within  the  time  set  by  law  for  unloading,  by  putting  its  own 
employe^s  at  the  work  on  it  Not  until  the  consignee  has  given 
a  release  is  the  carrier  free  to  do  as  it  pleases  with  the  car. 

Furthermore,  should  the  carrier  again  move,  without  making  a 
charge  for  the  service,  cars  on  which  it  has  completed  its  part 
of  the  contract,  it  would  be  discriminating  against  patrons  to 
whom  it  gives  no  such  service,  even  though  they  are  not  in  a 
position  to  ask  for  it,  just  as  surely  as  if  a  shipper  had  been 
paid  for  performing  a  service  which  the  carrier  is  presumed  to 
do.  A  shipper  cannot  obtain  a  lower  rate  because  he  loads  out 
a  car  from  the  same  spot  where  he  has  just  unloaded  it.  It  is 
easily  conceivable  that  if  the  road  were  to  perform  this  service 
without  charge,  that  those  industries  which  maintain  their  owa 
locomotives  for  plant  switching  could  either  demand  that  the 
carrier  furnish  such  free  service  for  them,  or  should  make  a 
division  of  the  line  haul  rate. that  they  might  enjoy  the  same 
advantages  as  their  competitors.  It  would  be  just  as  much  a 
discrimination  for  the  carrier  to  perform  the  service  free  of 
charge  for  an  industry  which  has  no  engine  of  its  own  as  it  would 
to  grant  a  lower  rate  to  the  industry  which  does  its  own  switch- 
ing.    In  both  cases  it  would  be  giving  something  for  nothing;. 
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in  the  first  saving  the  industry  the  cost  of  trackings  and  in  the 
second  saving  the  cost  of  maintaining  a  locomotive. 

It  is  evident,  therefore,  that  it  is  not  only  right,  but  neces- 
sary, in  order  to  avoid  discrimination,  that  the  carrier  charge 
for  this  service.  The  question  then  is,  What  is  a  just  and  rea- 
sonable charge?  In  the  decision  *'In  Re  Investigation  of  the 
Switching  Rates  of  the  C.  M.  &  St.  P.  Ry.  Co.  at  Milwaukee" 
(14  W.  R.  C.  R.  261),  we  quite  fully  discussed  the  cost  of 
switching  service  in  that  city.  While  that  decision  did  not  go 
into  the  matter  of  internal  or  intraplant  switching,  it  is  not 
difficult  to  compare  the  service  questioned  in  this  complaint  with 
the  costs  there  given,  and  to  study  them  in  the  light  of  com- 
mercial conditions.  This  leads  to  the  conclusion  that  a  charge 
of  $1.50  per  car  is  a  just,  reasonable,  and  sufficient  charge  for 
internal  switching. 

It  is  therefore  ordered,  that  the  complaint,  in  so  far  as  it 
relates  to  ordering  the  Chicago,  Milwaukee,  &  St  Paul  Railway 
Company  to  cease  charging  for  internal  or  intraplant  switching, 
be  and  hereby  is  dismissed. 

It  is  further  ordered^  that  the  Chicago,  Milwaukee,  &  St.  Paul 
Railway  Company  amend  its  tariff  GFD  No.  11825-A  in  the 
section  relating  to  internal  switching,  and  substitute  in  place  of 
the  sentence  *%2  per  car  for  each  internal  switching  movement," 
the  sentence  "$1.50  per  car  for  each  internal  switching  move- 
ment." 

Railroad  Commission  of  Wisconsin,  by  Halford  Erickson, 
Carl  D.  Jackson,  Walter  Alexander,  Commissioners. 

Note. — On  April  19,  1915,  the  Commission  dismissed  the  com- 
plaint of  the  Pabst  Brewing  Company,  referred  to  above,  as  the 
matter  complained  of  was  disposed  of  in  the  foregoing  decision. 


WISCONSIN  RAIIiROAD  COMMISSION. 

BE  APPLICATION  OF  THE  UNION  TELEPHONE 
COMPANY. 

JBtates  —  TelepHone  —  Increase  authorized, 

A  telephone  company  was  authorized  to  increase  its  rates  on  the 
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buiiineiM  and  residence  linesi  it  appearing  that  the  exifiting  ratea  weifr 
uut  Bullicient  to  yield  reasonable  return, 

[April  19,  1915.] 

Application  for  increase  of  telephone  rates ;  granted. 

I]y  the  Commission:  The  petition  in  this  matter  was  filed 
with  the  Commission  on  January  7,  1915.  Petitioner  is  a  pub- 
lic utility  operating  a  telephone  system  at  Prairie  du  Chien. 
The  petition  sets  forth  the  legal  rates  of  the  utility,  as  follows: 

Single  party  business $1.50  per  month 

Two         "  "         1.25     " 

Single     "     residence 1.25     "         " 

Two  and  four  party  residence 1.00     "         " 

Extension  telephones 50     **         ** 

Extension  bells 10     "         ** 

Petitioner  alleges  that  present  rates  are  inadequate  to  main- 
tain the  exchange  in  the  condition  necessary  to  give  first-class- 
service  and  pay  interest  on  the  investment,  that  it  has  become 
necpssarv  to  employ  an  additional  operator;  that  officers  of  the- 
company  have  received  little  or  no  pay  for  their  services,  in 
order  that  the  company  might  pay  a  small  dividend;  and  that 
if  adequate  provision  were  made  for  depreciation  the  company 
would  not  be  able  to  pay  dividends,  even  if  officers  do  not  receive 
much  salary.     It  is  also  alleged  that  service  is  good. 

Petitioner  asks  for  authority  to  increase  its  rates  and  put  in. 
effect  the  following  schedule: 

Single-line  business $2.25  per  month. 

Two-party  business,  divided  circuit  ringing 2.00  "  " 

Single-line  residence 1.75  "  " 

Two-party  residence,  divided  circuit  ringing   1.60  "  ** 

Four-party  residence,  harmonic  ringing 1.25  "  " 

Extension  telephones 76  "  " 

Extension  bells   25  " 

Desk  telephones,  additional  rate .26  "  *' 

All  telephone  rentals  to  be  subject  to  a  25  cent  discount  if 
paid  on  or  before  the  10th  of  each  month,  following  the  month 
the  service  was  given.  All  rentals  payable  at  the  office  of  the 
company. 

On  February  2,  1915,  a  protest  signed  by  about  100  parties 
was  filed  with  the  Commission,  and  the  Commission  was  noti- 
fied by  the  city  attorney  that  the  city  of  Prairie  du  Chien,  as  a 
user  of  telephone  service,  also  protested  against  the  increase  of 
rates. 
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Hearing  was  held  at  Madison,  February  3,  1915.  J.  A.  Mtu> 
ray,  superintendent,  and  O.  W.  Sherman,  secretary  and  treas- 
urer, appeared  for  the  company.  There  was  no  appearance  in 
opposition.  None  of  the  matters  dwelt  upon  at  the  hearing 
need  be  reviewed  here,  as  the  material  facts  are  disclosed  in  the 
following  discussion  of  the  operating  conditions  of  the  company. 
It  should  be  mentioned,  however,  that  the  records  of  the  com- 
pany show  that  a  few  of  the  signers  of  the  protest  mentioned 
above  are  not  users  of  telephone  service,  and  that,  of  the  others, 
forty-seven  use  four-party  residence  service,  and  would  not  be 
affected  by  the  proposed  increase,  except  in  case  their  bills  were 
not  paid  within  the  discount  period. 

The  Union  Telephone  Company  operates  a  local  exchange  in 
the  city  of  Prairie  du  Chien,  and,  in  addition,  serves  a  very  small 
number  of  rural  subscribers  on  its  own  lines,  and  does  switching 
work  for  a  limited  number  of  parties  on  foreign  lines. 

Following  is  a  statement  of  revenues  and  exp^ises  for  the 
periods  indicated: 


Year  Ended  June 
30, 1913 

18  Months  Ended 
Dec.  31, 1914 

Operating  Keyenues 
Exchange  telephone  earnings  . . 
Earnings  from  connecting  lines 
Misc.  exch.  system  earnings  . . . 

$4,812.40 

924.01 

73.32 

$1,996.50 

453.65 

131.13 

4.50 

224.42 

89.80 

$8,238.06 

1,531.72 

119.28 

Total  operating  revenues  . 
Operating  Expenses 
Central  office 

$5,809.73 
$4,492.51 

$9,889.06 

$2,878.27 
717.7d 

Wire  nlant   

Substation   

493.76 

Commercial  

115.81 

General 

1,131.28 
183.89 

Undistributed   

Total  of  above  items 

Depreciation   .....•• 

$2,899.00 

1,455.87 

137.64 

$5,620.76 
2,383.31 

Taxes    

172.07 

Total  operating  expenses   . 

$8,076.14 

Net  operating  revenue  .... 
Nonoperating  revenue  .... 

$1,317.22 
189.84 

$1,802.91 

Gross  income 

$1,507.06 

$1,802.91 

The  company  has  reported  to  the  Commission  that  the  cost 
of  its  property  and  plant,  on  June  30,  1913,  was  $22,829.97, 
and  on  December  31,  1914,  $24,257.23.     Lines  are  metallic,  and 
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a  central  energy  switchboard  is  in  use.  Following  is  a  sum- 
mary of  the  number  of  telephones  of  each  class  as  shown  by  the 
company's  records,  for  the  dates  indicated: 


Date 


Jan.  1,   1914 


Dec.  I,  1914 


^ 

tl 

s 

17 

i 

0 

h 

1 

li 

Special 

103 

7 

1 

"5" 

6 

250 

Courthouse 

1  main 

S  extensions 

High  School 

1  main 

102 

16 

30 

252 
48-2  party 
204-4  party 

11 

12 

6 

Courthouse  and 
High     School 
as  above 

Although  the  foregoing  table  does  not  show  the  average  num- 
ber of  phones  of  each  class  for  the  eighteen  months'  period  ended 
December  31,  1914,  it  indicates  that  it  will  be  fair  to  base  com- 
putations of  probable  increase  of  revenues  upon  approximately 
the  following  average  numbers  of  installations  for  each  of  the 
classes  which  would  be  affected  by  the  proposed  net  rates; 

Table  Showing  Eflfect  of  Proposed  Net  Rates  for  18  Months  Ended 
Dec.  31,  1914. 


Glass 

II 

a.  2; 

Proposed 
Increase  in 
Net  Rate 

102 
10 
22 
48 
12 
6 

Effect  of  Pro- 
posed Increase  in 
Net  Rates  on  18 
Months'  Revenue 

1  oartv  business 

$18.00 

15.00 

15.00 

12.00 

6.00 

1.20 

revenue 

$24.00 

21.00 

18.00 

16.00 

9.00 

3.00 

$6.00 
6.00 
3.00 
3.00 
3.00 
1.80 

$918.00 

2       "             " 

90.00 

1       "      residence    

99.00 

o       «              <« 

216.00 

Extension  phones 

54.00 

Extension  bells 

16.20 

Total  increase  in  18  months' 

$1,393.20 

Because  of  the  fact  that  the  average  number  of  installations 
used  may  not  be,  strictly  speaking,  a  correct  average  for  the 
eighteen  months,  the  effect  which  rates  as  proposed  would  have 
had  on  operating  revenues  might  not  be  exactly  as  shown  above. 
However,  when  we  consider  that  the  changes  in  rates  would  al- 
most certainly  lead  to  many  changes  in  the  classification  of  sub- 
scribers, because  subscribers  would  choose  lower  grades  of  serv- 
ice at  the  lower  rates,  $1,393.20  can  undoubtedly  be  accepted  as 
the  maximum  amount  by  which  the  revenues  of  the  last  eighteen- 
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month  period  would  have  been  increased  by  the  application  of 
the  proposed  rates.  This  being  so,  the  amount  available  for 
interest  and  depreciation  for  the  eighteen  months  would  have 
been  $5,589.42.  The  fair  value  of  the  property,  although  no 
detailed  appraisal  has  been  made,  is  probably  not  far  from  $24,- 
000.  Interest  and  depreciation  at  14  per  cent  per  year  on  such 
value  would  amount  to  $5,040  in  eighteen  months. 

This  brings  us  to  the  contention  of  the  company  that  operat- 
ing expenses  have  been  lower  than  they  can  be  expected  to  con- 
tinue. The  total  average  number  of  telephones  operated  during 
the  eighteen-month  period  may  be  stated  with  qertainty  to  have 
been  very  nearly  400,  exclusive  of  extensions,  foreign  rural 
phones,  etc.  During  the  eighteen-month  period  under  consid- 
eration the  expenses  per  telephone  were,  therefore,  approximate- 
ly $13.80^  or  $9.20  per  year.  Inclusive  of  taxes,  these  unit  costs 
were,  respectively,  $14.23  and  $9.49.  Although  it  may  be  true 
that  the  company  has  not  paid  very  large  salaries  to  its  oflScers, 
the  average  expense  per  telephone  during  the  last  period  reported 
appears  to  have  been  about  normal,  and  we  do  not  believe  that 
much  allowance  should  be  made  for  increased  operating  ex- 
penses. This  is  not  meant  to  include  taxes  which  apparently 
are  not  reported  for  the  full  eighteen  months  in  the  last  report. 
With  full  allowance  for  taxes,  the  proposed  rates  would  appar- 
ently have  produced  about  $450  more  than  absolutely  required, 
during  the  eighteen-month  period,  if  such  rates  had  been  in 
effect.  This,  however,  does  not  take  into  consideration  the  prob- 
able shifting  in  classes  of  service  caused  by  subscribers  choosing 
the  cheaper  grades.  The  exact  extent  of  such  shifting  cannot 
be  foretold,  but  it  would  probably  be  of  some  importance,  among 
the  patrons  using  business  service,  where  there  are  very  few 
two-party  subscribers  at  present.  As  most  of  the  residence  sub- 
scribers are  at  present  using  party-line  service,  it  is  hardly  to 
be  expected  that  much  shifting  would  result  among  residence 
subscribers. 

On  the  whole,  the  rates  asked  for  appear  reasonable,  but  there 
are  certain  portions  of  the  application  which  should  be  denied. 
There  seems  to  be  no  necessity  for  an  increase  in  rates  for  exten- 
sion phones  and  extension  bells.  With  regard  to  desk  sets  the 
company  contends  that  they  are  more  expensive  to  maintain 
than  wall  sets,  and  so  should  carry  a  higher  rate.     The  rates 
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asked  for,  however,  appear  to  be  high  enough  to  cover  the  cost 
of  supplying  service  through  desk  telephones,  and  no  additional 
rate  will  be  approved  in  this  case.  Other  rates  will  be  approved 
as  applied  for,  except  for  the  change  in  the  discount  period,  cov- 
ered by  the  following  order. 

It  is  therefore  ordered  that  the  applicant,  the  Union  Tele- 
phone Company,  may  discontinue  its  present  rates  and  substitute 
therefor  the  following  schedule: 


One-party  bufiinesa  . 

Two     " 

One     **      residence 

Two    " 

Fow  "  " 


Monthly  Rates 


Gross 


$2.25 
2.00 
1.75 
1.60 
1.25 


Net 


$2.00 
1.75 
1.60 
1.25 
1.00 


All  other  rates  to  remain  as  at  present. 

The  net  rates  shall  apply  when  payment  is  made  on  or  before 
the  15th  of  each  month,  following  the  month  for  which  service 
was  rendered.  Bills  for  service  shall  be  payable  at  the  office 
of  the  company,  and  the  gross  rate  shall  apply  when  payments 
are  not  made  by  the  15th  of  the  month  following  the  month  for 
which  service  was  given. 

Rates  as  authorized  in  this  decision  may  be  made  effective  for 
service  rendered  after  May  1,  1915. 

Railroad  Commission  of  Wisconsin,  by  Halford  Erickson, 
Carl  D.  Jackson,  Walter  Alexander,  Commissioners. 


WISGOXSIX  RAHiROAD  COMMISSION. 

c.  E.  McMillan 

V. 

CHICAGO  &  NOBTHWESTERN  RAILWAY  COMPANY. 


HOWARD  TEASDALB 

V, 

CHICAGO,  MILWAUKEE,  &  ST.  PAUL  RAILWAY  COM- 
PANY—CHICAGO &  NORTHWESTERN  RAILWAY  COM- 
PANY. 

Service  —  Railroads  —  Union  station  —  Statute. 

The  phrase  "public  convenience  and   necessity"  as  used    in   the 
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Wisconsin  statute  relative  to  the  construction  of  union  stations  (Wis. 
Stat.  §  1797-9,  subsec.  2)  connotes  the  thought  of  reasonableness,  and 
means  more  than  some  convenience  to  some  of  the  traveling  public,  but 
is  not  to  be  given  the  absolute  sense  of  something  indispensable. 

Service  ^  BaUroada  ^  Union  8tati(ni^  Statute. 

The  word  "practicable"  as  used  in  the  Wisconsin  statute  rela- 
tive to  the  construction  of  union  stations  (Wis.  Stat.  S  1797-9,  subsec. 
2)  is  not  used  in  the  sense  of  phyaicallj  poseible^  but  in  the  sense  of 
being  feasible,  lawful,  and  reasonably  convenient. 

Service  —  Bailroads  —  Union  station  —  Public  convenience. 

That  the  construction  of  a  union  station  in  a  city  would  attract 
to  the  city  passengers  desiring  to  transfer  from  one  railroad  to  an- 
other has  but  little  bearing  upon  the  question  of  public  convenience,  ade- 
quate transfer  privileges  being  afforded  at  other  points. 

Service  —  Bailroiids  —  Union  station  —  Public  convenience. 

That  the  construction  of  a  union  station  in  a  city  would  obviate 
the  necessity  of  the  city's  keeping  up  more  than  one  street  leading  to 
the  station  has  but  little  bearing  upon  the  question  of  public  conven- 
ience. 

Service  —  Railroads  —  Construction  of  a  union  station. 

The  Commission  refused  to  order  the  construction  of  a  union 
station  by  two  railroads,  where  the  cost  thereof  would  exceed  by  $40,- 
000  the  cost  of  new  separate  stations  which  the  Commission  ordered 
built,  one  of  which  would  reasonably  and  adequately  serve  over  80  per 
cent  of  all  passengers  desiring  to  transfer  from  one  road  to  the  other. 

[April  17,  1915.] 

Petitk>t9^  for  order  to  construct  union  station ;  denied. 
The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  On  February  6,  1914,  the  Commission 
ordered  the  Chicago  &  Northwestern  Railway  Company  to  erect 
a  new  depot  at  Sparta,  and  at  the  same  time  dismissed  the  peti- 
tion of  Howard  Teasdale  for  a  union  depot,  13  Wis.  R.  C.  R. 
679.  Thereafter  the  Commission  granted  a  rehearing  on  the 
petition  of  Mr.  Teasdale.  !N"o  further  evidence  was  introduced. 
The  matter  was  reargued,  and  on  October  5,  1914,  the  respond- 
ents were  ordered  by  the  Commission  to  construct  a  union  depot 
at  the  South  Water  Street  Crossing  in  Sparta  (15  Wis.  R.  C.  R. 
227),  with  option  to  present  arguments  within  thirty  days  show- 
ing that  two  separate  stations  in  close  proximity  at  this  point 
would  better  meet  the  requirements  of  the  situation.  No  such 
arguments  were  presented,  and  on  petition  of  the  respondents 
and  on  January  30,  1915,  the  Commission  unanimously  granted 
the  respondents  a  rehearing.     Meanwhile  the  order  as  to  the 
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Chicago  &  Northwestern  Railway  Company  has  been  suspendecL 
Hearings  were  held  at  Madison  on  February  9th  and  at  Sparta 
on  March  26,  1915.  Much  additional  evidence,  some  materially 
different  from  that  acted  upon  by  the  Commission  in  its  former 
order,  was  introduced.  The  appearances  were  Z.  S.  Rice  and 
Howard  Teasdale  for  petitioners;  William  G.  Wheeler  for  the 
respondent  Chicago  &  Northwestern  Railway  Company,  J.  N. 
Davis  for  the  respondent  Chicago,  Milwaukee,  &  .St  Paul  Rail- 
way Company;  and  C.  E.  McMillan,  mayor  of  Sparta,  on  his- 
own  behalf. 

In  every  city  where  two  or  more  railroads  maintain  passenger 
depots,  it  is  the  duty  of  such  railroads  to  construct  and  maintain 
an  adequate  union  passenger  depot  "whenever  practicable  and 
required  by  public  convenience  and  necessity."  "If,  after  in- 
vestigation, the  Commission  shall  determine  that  it  is  practicable 
and  that  public  convenience  and  necessity  require  the  construc- 
tion, maintenance,  and  use  of  a  union  passenger  depot  by  two  or 
more  railroads  .  •  •  the  Commission  may  •  .  .  order  the  con- 
struction and  fix  the  location  of  the  depot"  Wis.  Stat  §  1797- 
9,  subsec.  2. 

Before  the  Commission  is  authorized  to  order  a  union  depot 
it  must  find  on  facts  and  evidence  warranting  such  finding,  "that, 
it  is  practicable,  and  that  public  convenience  and  necessity  re- 
quire" the  construction  and  maintenance  of  such  depot,  and  when 
these  ultimate  facts  are  found  it  is  mandatory  upon  the  Com- 
mission to  order  such  depot 

It  is  evident  that  the  words,  "public  convenience  and  neces- 
sity," are  not  entirely  synonymous  with  the  words,  "public  con- 
venience," as  suggested  by  the  petitioner.  See  §§1797-48  and 
1797-49.  It  may  be  said  that  there  is  no  city  or  village  in  the 
state  in  which  two  railroads  maintain  separate  depots,  where 
there  would  not  be  some  convenience  to  some  of  the  traveling 
public  were  a  joint  depot  maintained  by  these  roads;  on  the 
other  hand,  the  word  "necessity"  is  not  to  be  given  that  absolute 
sense  of  being  indispensable  which  would  make  the  statute  en- 
tirely ineffective  and  never  applicable. 

In  construing  other  statutes  this  Commission  has  several  times 
held  "that,  to  justify  the  public  obligation  usually  imposed  by 
^public  convenience  and  necessity,'  there  must  be  present  some 


Digitized  by  LjOOQ IC 


MoMILLAN  ▼.  CHICAGO  &  K  W.  K.  CO.  61 

imperative  public  exigency."  Winter  v.  La  Croese  Teleph.  Co. 
11  Wis.  K,  C.  K.  748 ;  McGowan  v.  Rock  County  Teleph.  Co. 
14  Wis.  R.  C.  R.  537.  "Public  convenience  and  necessity  con- 
notes or  includes  the  thought  of  reasonableness.  21  Am.  &  £ng 
Enc.  Law,  2d  ed.  449.  "A  regularly  equipped  station  would 
unquestionably  add  to  the  convenience  of  persons  residing  in  the 
vicinity  of  Newry.  It  would  also  tend  to  build  up  the  business 
at  Newry  much  more  rapidly  than  is  possible  with  present  fa- 
cilities. But  considerations  like  these  cannot  be  regarded  as 
final  in  arriving  at  a  decision.  11  existing  facilities  are  rea- 
sonably adequate,  the  Commission  is  without  authority  to  order 
^additional  facilities.'  "  So  held  in  the  matter  of  the  appli- 
eation  for  a  new  station  at  Newry.  6  Wis.  R.  C.  R.  4.  The 
term  "public  convenience  and  necessity"  is  indeterminate.  It 
involves  the  finding  of  an  ultimate  fact  depending  upon  a  variety 
of  considerations.  Winter  Case,  11  Wis.  R.  C.  R.  766.  The 
same  may  be  said  of  the  word  "practicable"  of  equal  importance 
S8  a  basic  and  ultimate  fact  to  be  found  before  such  station  can 
be  ordered.  We  do  not  think  this  word  as  used  in  this  statute 
means  "physically  possible."  In  these  days  of  engineering  skill 
there  is  no  city  in  the  state  where  the  construction  of  a  union 
depot  would  be  physically  impossible.  With  the  meaning 
^'physically  possible"  the  inclusion  of  the  word  "practicable" 
in  the  statute  was  a  useless  formality.  An  act  is  practicable  if 
under  all  the  circumstances  it  is  feasible,  if  it  can  be  done  law- 
fully and  with  reasonable  convenience.  Wilcox  v.  Supreme 
€ouncil,  R.  A.  66  Misc.  253,  123  N.  T.  Supp.  83.  Where  a 
railroad  was  bound  by  a  contract  to  locate  its  depot  at  the  near- 
est practicable  point  within  1  mile  of  the  courthouse,  the  su- 
preme court  of  Texas  held  that  the  railway  company  was  not 
bound  to  locate  the  depot  at  the  nearest  possible  point  to  the 
courthouse  at  which  it  could  be  placed  without  reference  to  the 
•cost  or  expense  of  doing  so.  The  word  was  not  used  as  a  synonym 
of  the  word  "possible,"  but  bound  the  company  to  locate  at  the 
nearest  point  "at  which  it  could  be  done  at  a  reasonable  and 
•ordinary  cost  with  reference  to  all  the  circumstances  under  which 
it  was  to  be  done."  Wooters  v.  International  &  Q.  N.  R.  Co. 
54  Teoc  294.  "A  thing  practicable  must  necessarily  be  possi- 
ble Lut  a  thing  may  be  possible  that  is  not  practicable."     "It 
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implies  a  legal  diacretion  of  the  exercise  of  judgment  based  upon 
the  whole  evidence  of  all  the  facts  that  affect  the  question  of 
practicability  within  the  usual  and  ordinary  sense  of  the  word." 
Pittsburgh,  C.  C.  &  St  L.  R.  Co.  v.  Indianapolis,  C.  &  S.  Trac- 
tion Co.  169  Ind.  634,  81  K  E.  487.  On  the  other  hand,  the 
convenience  and  benefit  of  the  railway  companies  alone  is  not 
to  be  made  the  primary  decisive  factor.  State  ex  rel.  Railroad 
&  W.  Commission  v.  Korthem  P.  R.  Co.  90  Minn.  277,  96  N, 
W.  81.  In  determining  the  ultimate  facts  of  public  convenience 
and  necessity  and  whether  a  depot  is  practicable,  we  must  exam- 
ine all  the  facts  and  circumstances,  the  different  elementa 
having  a  bearing  on  these  facts,  giving  to  each  its  due  weight 
Among  the  facts  to  be  thus  considered  along  with  other  facta 
are  the  amount*  of  travel,  the  number  of  transfers,  the  proportion 
of  the  traveling  public  whose  convenience  would  be  materially 
subserved  by  a  union  depot,  the  nature  of  the  present  facilities,. 
and  whether  they  are  reasonably  adequate  for  the  general  travel- 
ing public,  the  passenger  revenues,  the  cost  to  the  railway  com- 
panies of  changing  from  separate  stations  to  a  union  station, 
involving  the  necessity  of  changing  present  passenger  station 
sites,  and  abandonment  of  facilities  now  used,  and  the  effect  on 
present  yard  facilities  of  the  railroads,  etc.  As  we  have  said, 
these  last  three  elements  are  by  no  means  controlling,  but  they 
are  to  be  considered  in  connection  with  the  other  elements  and 
facts  above  suggested  and  with  all  other  elements  and  facts  hav- 
ing bearing  and  weight,  some  of  which  will  hereafter  be  specific- 
ally referred  to  in  this  opinion. 

The  double-tracked  main  line  of  the  Chicago,  Milwaukee,  &r 
St.  Paul  Railway  Company  runs  southeasterly  through  the  south* 
em  part  of  the  city  of  Sparta,  which  has  a  population  of  about 
4,000.  The  depot  is  4,000  feet  from  the  business  center,  from 
which  business  center  Water  street  runs  south  and  crosses  the 
main  tracks  4,100  feet  distant  from  the  business  center  and  atr 
a  point  4,000  feet  southwest  of  the  Milwaukee  passenger  depot 
Just  south  of  the  Water  street  crossing  the  Chicago  &  North- 
western Railway  line  enters  Sparta  from  Elroy,  and  turns  west, 
paralleliiig  the  Milwaukee  road  into  La  Crosse.  East  of  South 
Water  street  the  two  roads  widely  diverge.  South  and  adjoin- 
ing the  right  of  way  of  the  Milwaukee  road  between  South  Watev 
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street  and  its  passenger  depot  are  important  industrial  plants, 
and  a  portion  of  Sparta  in  the  immediate  neighborhood  of  the 
present  Milwaukee  depot  is  fairly  well  built  up  along  the  streets 
running  to  "Uie  center  of  the  town,  and  also  along  those  running 
south  of  the  Milwaukee  depot,  where  500  to  600  people  live. 
The  Northwestern  depot  is  several  hundred  feet  southeast  of  the 
South  Water  street  crossing,  which  vicinity  consists  mostly  of 
vacant  land  of  little  value  measured  in  terms  of  city  property 
prices. 

In  front  of  the  present  Milwaukee  depot  and  along  the  right 
of  way  southwest  to  Water  street,  and  also  east  of  the  depot, 
there  are  from  three  to  five  tracks  including  the  main  line  tracks 
and  the  Viroqua  Branch  track;  and  commencing  a  few  hundred 
feet  east  of  the  present  depot  and  extending  thence  east  about 
4,000  feet  are  the  east  and  west  passing  tracks  of  the  Milwaukee 
road,  one  being  on  each  side  of  the  two  main  tracks.  Concrete 
and  brick  platforms  several  hundred  feet  in  length  have  been 
constructed  at  the  Milwaukee  depot  for  the  accommodation  of 
passengers,  and  other  improvements  have  been  made  following 
a  recent  order  of  this  Commission  necessitating  the  expenditure 
of  a  considerable  sum  of  money. 

The  Viroqua  Branch  of  the  Milwaukee  road  joins  the  main 
right  of  way  some  distance  west  of  Sparta,  and  parallels  the 
south  main  track  of  the  La  Crosse  division  to  the  Milwaukee 
depot,  where  its  trains  start  from  their  own  siding.  . 

Other  details  of  construction  relating  to  both  roads  and  depots 
will  be  referred  to  later  in  connection  with  estimates  of  cost  of 
a  new  union  station. 

On  the  question  of  convenience  and  necessity  the  facts  are: 
The  Madison  division  of  the  Chicago  &  Northwestern  Railway 
passes  through  Elroy,  Kendall,  Wilton,  and  Norwalk,  and  enters 
Sparta  as  we  have  described.  There  is  also  a  line  of  the  Chicago 
&  Korthwestern  Railway  from  Wyeville,  extending  west  near 
Tomah  to  and  joining  the  Madison  division  south  of  Sparta. 
No  passenger  trains  are  run  on  this  branch,  although  a  way 
freight  carries  passengers  once  daily  each  way.  The  Chicago 
fc  Northwestern  and  the  Milwaukee  roads  parallel  each  other 
from  Sparta  west  through  West  Salem,  etc.,  into  La  Crosse,  and 
from  there  compete  into  Winona  and  again  meet  at  Minnesota 
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City,  where  there  is  a  union  station.  From  there  the  Chicago 
&  Northwestern  Railway  extends  west  into  the  Black  Hills. 
Twenty-nine  miles  east  of  Sparta  the  main  line  of  the  Chicago/ 
Milwaukee,  &  St.  Paul  Railway  crosses  the  main  line  of  the 
Chicago,  St  Paul,  Minneapolis,  &  Omaha  Railway  at  Camp 
Douglas,  where  there  is  a  union  station.  At  Sparta  the  two 
roads  do  not  cross.  Any  passengers  from  the  east  of  Camp 
Douglas  on  the  Milwaukee  road  would  have  no  occasion  to  change 
to  the  Chicago  &  Northwestern  Railway  after  leaving  Camp 
Douglas  (with  a  possible  exception  hereinafter  noted)  unless 
bound  west  from  Winona.  Such  changes  can  now  be  made  at 
West  Salem,  where  the  depots  are  side  by  side,  or  at  La  Crosse, 
where  they  are  a  block  apart,  or  at  Winona  or  at  the  union  depot 
at  Minnesota  City.  The  only  passengers  on  the  Milwaukee  road 
from  the  east,  as  referred  to,  who  would  have  occasion  to  change 
at  Sparta,  and  who  would  be  convenienced  by  a  union  depot 
there,  would  be  such  passengers  as  were  bound  for  Norwalk  or 
Wilton  on  the  Chicago  &  Northwestern  line  between  Sparta  and 
Elroy,  and  who  could  not  conveniently  go  by  the  Omaha  and  the 
Chicago  &  Northwestern  via  Eboy  from  Camp  Douglas.  The 
only  passengers  on  the  Chicago  &  Northwestern  Railway  from 
the  east  who  could  be  convenienced  by  changing  at  Sparta  would 
be  an  occasional  one  from  Wilton,  Kendall,  or  Norwalk  bound 
for  Tomah  on  the  main  line  of  the  Milwaukee  road,  or  passen- 
gers from  those  points  or  other  stations  on  the  Chicago  &  North- 
western railway  bound  for  the  Viroqua  line  of  the  Milwaukee 
road.  Passengers  from  the  west  of  Sparta  on  the  Milwaukee 
road  would  not  change  at  Sparta  unless  bound  for  Wilton  or 
Norwalk,  and  they  would  have  no  occasion  to  make  this  change 
unless  they  came  from  north  of  Winona.  Such  change  could 
be  made  at  Minnesota  City,  Winona,  La  Crosse,  or  West  Salem, 
or  if  bound  to  points  on  the  Chicago  &  Northwestern  Railway 
beyond  Elroy,  such  change  could  be  made  at  Camp  Douglas, 
where  the  main  lines  cross.  Western  passengers  coming  east 
on  the  Chicago  &  Northwestern  Railway  would  have  no  occasion 
to  change  at  Sparta  unless  bound  for  the  Viroqua  branch.  Any 
analysis  of  the  situation  clearly  shows  that  except  for  travelers 
on  the  Northwestern  bound  for  points  on  the  Viroqua  branch 
of  the  Milwaukee  road  or  for  passengers  coming  from  the  Vi- 
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roqua  branch  and  bound  for  Wilton,  Kendall,  Norwalk,  or  other 
stations  on  the  Chicago  &  Northwestern  Kailway,  or  for  an 
occasional  passenger  coming  from  Wilton,  Kendall,  or  Norwalk 
and  bound  for  Tomah,  a  union  depot  at  Sparta  would  add  little 
or  nothing  to  the  convenience  of  the  traveling  public. 

Speaking  of  the  transfer  at  other  points  above  mentioned,  one 
of  the  principal  witnesses  for  the  petitioner  testified :  "There  is 
no  abjection  to  the  transfer  at  La  Crosse,  except  I  would  rather 
they  would  transfer  at  Sparta.  It  would  help  us  make  a  big 
town  and  perhaps  provide  some  kind  of  business  place  at  the 
depot.  It  would  give  us  the  satisfaction  of  seeing  lots  of  people 
around  our  depot"  While  this  is  a  commendable  view,  it  has 
little  bearing  upon  the  question  of  public  convenience.  Another 
witness  expressed  an  opinion  that  it  would  be  a  public  conven- 
_ience  because  the  city  of  Sparta  would  then  only  have  to  keep 
up  one  street  instead  of  two  streets  going  to  separate  stations 
as  at  present.  This  opinion  should  be  given  no  more  weight 
than  the  previous  one. 

The  Viroqua  branch  of  the  Milwaukee  road  starts  at  Sparta 
and  runs  south  through  Cashton  and  Westby  to  Viroqua,  a  dis- 
tance of  34  miles.  It  appears  from  the  records  that  there  is 
some  transfer  of  passengers  from  the  Viroqua  branch  of  the 
Milwaukee  road  to  the  Chicago  &  Northwestern  line  and  vice 
versa.  As  to  the  amount  of  transferring  done  on  this  account, 
no  witness  was  able  to  give  positive  testimony,  but  it  appears 
clear  that  transfers  of  this  kind  take  place  daily,  the  average 
transfer  being  perhaps  from  two  to  eight  persons,  though  some 
vntnesses  said  that  perhaps  it  had  gone  as  high  as  from  ten  to 
fifteen.  It  also  appears  clear  that  passengers  have  often  suc- 
ceeded in  having  trains  on  the  Viroqua  branch  stop  near  the 
South  Water  street  crossing  so  that  they  can  get  off  and  go  to 
the  Chicago  &  Northwestern  station.  While  no  stops  are  sched- 
uled, such  stops  have  often  been  made. 

From  a  complete  examination  of  the  voluminous  testimony 
taken  at  the  various  hearings,  it  appears  to  us  that  at  least  80 
per  cent  of  all  transfers  at  Sparta  are  between  the  Viroqna  line 
of  the  Milwaukee  road  and  the  Chicago  &  Northwestern  Rail- 
way. Were  it  not  for  the  Viroqua  branch,  it  could  be  said  that 
P.U.R.'16C.— 5. 
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as  far  as  the  general  traveling  public  is  concerned  a  union  sta» 
tion  at  Sparta  would  be  a  convenience  only  to  a  negligible  d^ree. 

In  one  aspect  a  union  station  at  Sparta  would  meet  the  con- 
venience of  the  people  living  in  Sparta.  There  are  many  trains 
daily  running  between  Sparta  and  La  Crosse,  some  on  the  Chi- 
cago &  Northwestern  Railway  and  some  on  the  Milwaukee  road. 
Citizens  of  Sparta  testified  that  in  case  a  train  was  late  on  one 
road  they  would  often  go  to  the  other  road  and  take  a  train 
into  La  Crosse  on  the  latter  road.  Sparta,  having  two  parallel 
lines  running  through  it,  is  more  fortunately  situated  than  most 
cities  of  this  size  in  the  state  of  Wisconsin,  and  we  think  the 
facilities  enjoyed  by  citizens  of  Sparta  are  reasonably  adequate. 

By  the  order  entered  herein  all  questions  relating  to  public 
convenience  and  necessity  growing  out  the  transfers  of  pas- 
sengers to  and  from  the  Viroqua  branch  are  eliminated. 

Except  in  a  very  general  way  the  respondents  offered  no  testi- 
mony as  to  the  cost  of  the  change  to  a  union  depot,  at  the  hear- 
ings previous  to  the  last  order  for  a  rehearing.  On  February 
9  th,  however,  elaborate  drawings  and  estimates  were  introduced 
and  extended  testimony  offered  showing  this  increased  cost. 
Much  expense  and  loss  of  time  might  perhaps  have  been  spared 
all  parties  and  the  Commission  had  the  respondents  seen  fit  to 
develop  the  facts  and  evidence  on  which  they  rely  at  the  first 
hearings  on  this  application.  Repeated  rehearings  are  unneces- 
sary where  the  parties  co-operate  to  place  before  the  Commission 
all  facts  helpful  to  it  in  arriving  at  a  just  and  correct  conclusion 
in  the  first  instance. 

The  cost  of  a  new  union  station  to  the  respondents,  including 
all  track  changes,  etc.,  was  placed  by  the  engineering  staff  at 
$32,000.  It  would  appear,  however,  that  they  considered  that 
in  addition  thereto  it  would  be  necessary  to  add  $2,000  or  $3,000 
for  platform,  shelter  sheds,  etc.,  and  $500  for  the  moving  of  the 
Viroqua  track, — say  a  total  of  $35,000.  The  estimate  of  mini- 
mum cost  which  we  now  make  considerably  exceeds  this  sum, 
and  the  estimate  of  the  respondents  greatly  exceeds  the  minimum 
cost  which  this  Commission  finds.  A  union  station  could  be 
built  near  the  South  Water  street  crossing  more  cheaply  than  it 
could  be  built  anywhere  else  in  the  citv  of  Sparta,  ^o  useful 
purpose  would  be  served  by  elaborating  here  all  of  the  different 
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elements  of  cost  claimed  by  the  respondents.  We  will  briefly 
call  attention  to  some  of  the  omissions  in  the  estimates  of  the 
staff,  which,  in  view  of  the  testimony  now  before  the  Commis- 
sion, we  believe  should  have  been  included,  together  with  such 
other  facts  relating  to  cost  as  have  led  this  Commission  to  its 
final  conclusion  in  regard  thereto. 

Plans  and  estimates  submitted  by  the  respondents  contem- 
plated the  moving  of  the  present  passing  tracks  which  are  at 
present  located  east  of  the  creek  which  crosses  the  main  line  of 
the  Chicago,  Milwaukee,  &  St.  Paul  Kailway  east  of  the  present 
depot  to  a  new  location  west  of  South  Water  street  The  tele- 
graph office  would  necessarily  be  located  in  the  proposed  union 
depot,  and  it  is  considered  the  best  practice  to  have  the  operators 
located  near  enough  to  passing  tracks  so  that  trainmen  in  charge 
of  trains  that  might  be  on  these  tracks  would  be  in  close  touch 
with  the  operators  and  consequently  with  the  train  despatcher. 
The  moving  of  these  passing  tracks  would  involve  a  large  expen- 
diture, which  is  estimated  at  between  $15,000  and  $20,000.  In 
case  these  tracks  were  not  moved,  it  would  be  necessary  to  estab- 
lish and  maintain  some  scheme  of  signals  and  interlocking  to 
be  controlled  from  the  telegraph  office  in  the  proposed  depot. 
In  the  following  estimates  the  moving  of  these  tracks  has  not 
been  considered  or  the  cost  included  in  the  totals. 

To  carry  out  the  proposed  plan  for  a  union  depot  it  would 
be  necessary  to  establish  a  new  grade  for  approximately  1,300 
feet  of  the  westbound  main  due  to  using  the  space  now  occupied 
by  this  main  for  a  platform  and  umbrella  shed  to  accommodate 
passengers  boarding  westbound  trains.  A  new  grade  would  also 
have  to  be  established  for  the  Viroqua  line  track  for  a  distance 
of  at  least  900  feet,  in  order  to  allow  for  the  construction  of  a 
depot  and  a  platform  for  the  eastbound  main.  The  plans  con- 
template two  cement  platforms  each  860  feet  long.  This  lengtk 
of  platform  is  necessary  on  account  of  the  length  of  trains  that 
are  now  operated  on  the  Milwaukee  road  through  Sparta.  These- 
trains  consist  of  from  12  to  13  cars,  the  total  length  of  whick 
exceeds  1,000  feet. 

A  standard  umbrella  train  shed  on  the  westbound  platform 
should  be  provided  for.  A  shed  at  least  320  feet  long  would  be 
necessary  to  accommodate  the  length  of  trains  mentioned  above. 
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A  new  water  system  would  have  to  be  installed  for  the  reason 
that  it  would  not  be  practicable  to  stop  heavy  through  passen- 
ger trains  at  the  depot  and  then  make  a  second  stop  for  water. 
The  proposed  water  system  provides  for  three  standpipes, — one 
for  eastboundy  one  for  westbound,  and  one  for  the  Viroqua 
line  trains.  It  might  be  possible  to  operate  satisfactorily  with- 
out the  additipnal  standpipe  for  the  Viroqua  Kne,  but  if  this 
Btandpipe  were  not  installed  it  would  not  change  the  length  of 
the  pipe  line  any  and  would  reduce  the  cost  of  the  water  system 
by  only  several  hundred  dollars.  The  main  line  standpipes, 
due  to  the  length  of  trains,  would  be  situated  900  feet  apart, 
A  water  tank  would  have  to  be  provided.  It  would  not  be  prac- 
ticable to  pipe  water  from  the  present  water  tank  opposite  the 
present  location  of  the  depot  to  the  new  location,  A  water  main 
on  South  Water  street  would  be  tapped  for  water  supply. 

The  proposed  plan  of  a  union  station  contemplates  placing  the 
depot  proper  about  350  feet  west  of  South  Water  street.  At  one 
or  more  of  the  hearings  the  petitioners  contended  that  it  was 
not  necessary  to  place  the  station  so  far  away  from  South  Water 
street,  and  that  the  placing  of  the  depot  close  to  South  Water 
street  would  result  in  a  reduction  in  the  total  cost  A  passenger 
station  should  be  located  as  near  as  possible  to  the  center  of 
trains  when  stopped  for  the  station,  in  order  to  accommodate  pas- 
sengers boarding  and  alighting  from  all  parts  of  the  train.  We 
•consider  that  it  would  be  a  mistake  to  locate  the  depot  building 
•directly  at  the  South  Water  street  crossing,  and  have  therefore 
figured  the  platforms,  roadways,  standpipes,  etc.,  accordingly. 
It  should  be  apparent  without  further  explanation  that  all  trains 
when  stopped  should  clear  South  Water  street 

The  estimate  for  the  union  station  facilities  furnished  by  the 
respondent  companies  provided  for  a  subway  underneath  the 
tracks  of  both  companies  at  South  Water  street  While  the  time 
might  come  when  this  crossing  would  require  protection  by  a 
separation  of  grades,  we  do  not  consider  that  the  traffic  would 
warrant  such  separation  at  the  present  time,  and  we  have  there- 
fore eliminated  the  subway  from  any  further  consideration. 

We  estimate  that  a  union  station  will  cost  approximately 
$53,000.  This  includes  grading  for  and  shifting  2,200  feet  of 
track,  the  construction  of  1,700  feet  of  platform,  the  building 
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of  320  feet  of  umbrella  shed^  a  water  supply  with  three  standi 
pipes  and  water  tank,  a  sewerage  system  to  drain  tracks  and  plat- 
forms as  well  as  the  depot  proper,  necessary  signals,  changes  in 
telegraph  and  telephone  systems,  landscape  gardening,  and  the 
building  of  the  depot  proper.  If  this  union  station  were  con- 
structed it  would  necessarily  mean  the  abandonment  of  the  old 
station,  platforms,  i  acre  of  land,  900  feet  of  10-inch  water  main^ 
telegraph  and  telephone  installations,  lighting  for  platforms, 
sewers  and  water  system  from  the  depot,  platforms,  sidewalk  to 
street  walk,  lawn,  trees  and  shrubs,  umbrella  shed,  and  other 
necessary  appurtenances.  A  very  conservative  estimate  placea 
the  loss  on  this  account  at  $7,655.  If  the  present  depot  were 
abandoned  and  the  operators  moved  to  the  proposed  union  depot, 
seme  scheme  of  freight-train  operation  would  have  to  be  devised, 
as  the  operators  would  then  be  located  approximately  1  mile  from 
the  passing  tracks.  This  system  would  undoubtedly  require  an 
interlocking  apparatus,  which  is  quite  expensive,  and  in  order 
to  fully  protect  the  movement  of  passenger  trains  past  these 
passing  tracks  and  the  operation  of  freight  trains  in  and  out  of 
said  tracks,  a  suitable  interlocking  apparatus  would  undoubtedly 
cost  in  the  neighborhood  of  $5,000.  The  three  items  referred 
to,  namely,  the  union  depot,  grounds,  tracks,  etc.,  the  abandoned 
value  of  the  present  Milwaukee  depot,  the  protection  necessary 
for  passing  tracks,  would  cost  approximately  $65,500.  We  esti- 
mate that  separate  depots  as  hereinafter  provided  for,  t<^ther 
with  the  platform  and  shed  for  the  Viroqua  line  of  the  Mil- 
waukee road,  would  cost  approximately  $25,000.  The  net  cost 
of  a  union  station  above  what  two  separate  new  depots  would 
cost  at  present  location  is,  therefore,  about  $40,500. 

Petitions  for  and  against  a  union  depot  were  filed  with  the 
Commission,  and  extended  testimony  was  given  for  a  union  de- 
pot and  in  opposition  thereto.  Whatever  originally  may  have 
been  the  public  sentiment  at  Sparta  relative  to  the  union  depot, 
strong  epposition  to  it  has  developed  at  the  present  time.  Prop- 
erty owners  among  others  have  protested  strenuously,  and  on 
February  2,  1915,  the  common  council  of  Sparta  unanimously 
passed  a  resolution  requesting  this  Commission  to  order  the 
respondents  to  replace  their  present  passenger  stations  with  new 
depots  to  be  located  at  or  near  their  present  stations.     These 
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matters  would  perhaps  have  little  weight  if  opposed  to  a  strong 
showing  of  public  convenience  and  necessity,  but  in  this  case  we 
think  they  are  entitled  to  some  consideration. 

The  service  furnished  passengers  on  the  Viroqua  branch  desir- 
ing to  transfer  to  the  Chicago  &  Korthwestern  Railway  and 
vice  versa  is  inadequate.  Rogers  v.  C.  &  N.  W.  R.  Co.  9  Wis, 
R.  C.  R.  45;  High  v.  C.  &  N.  W.  R.  Co.  11  Wis.  R.  C.  R.  90. 

The  present  passenger  depot  of  the  Chicago,  Milwaukee,  & 
St.  Paul  Railway  Company  at  Sparta  is  very  old.  It  is  not 
such  a  depot  as  the  people  of  Sparta  and  the  traveling  public 
are  entitled  to.  This  was  fully  discussed  in  previous  opinions. 
We  find  the  station  inadequate  and  that  a  new  depot  is  required. 

After  full  consideration  of  all  facts,  including  the  passenger 
revenue  of  both  roads  at  Sparta,  having  a  bearing  on  the  ques- 
tions at  issue,  we  find  and  determine  that  it  is  not  practicable, 
and  that  public  convenience  and  necessity  do  not  require  the 
construction,  maintenance,  or  use  of  a  union  depot  at  Sparta 
by  the  respondents. 

We  do,  however,  find  that  the  service  now  furnished  passen- 
gers on  the  Viroqua  branch  of  the  Milwaukee  road,  desiring  to 
transfer  to  the  Chicago  &  Northwestern  Railway  and  vice  versa, 
is  inadequate;  that  all  trains  on  that  branch  should  stop  at  the 
South  W^ater  street  crossing  in  Sparta  to  discharge  and  take  on 
passengers ;  that  suitable  facilities,  including  platform,  umbrella 
shed,  and  wind  shield  for  the  convenience  of  such  passengers, 
should  be  constructed  by  the  Chicago,  Milwaukee,  &  St.  Paul 
Railway  Company  at  the  South  W^ater  street  crossing. 

We  further  find  that  the  Chicago  &  Northwestern  Railway 
depot  is  not  properly  situated  to  give  adequate  service,  and  that 
the  new  depot  to  be  constructed  should  be  erected  on  the  north 
side  of  the  Chicago  &  Northwestern  tracks  at  a  distance  of  not 
more  than  150  feet  east  of  South  Water  street,  and  that  the 
platform  of  this  depot  should  be  connected  to  the  platform  to 
be  erected  by  the  Milwaukee  road,  in  a  manner  convenient  for 
passengers  and  for  the  transfer  of  baggage  to  and  from  the  Water 
street  platform,  and  that  adequate  service  demands  the  free 
transfer  of  baggage  between  trains  on  the  Viroqua  branch  of  the 
Milwaukee  road  and  those  of  the  Chicago  &  Northwestern  Rail- 
wiRj  Company. 
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It  is  therefore  ordered  that  the  petition  and  complaint  of 
Howard  Teasdale  against  the  Chicago  &  Northwestern  Railway 
Company  and  the  Chicago,  Milwaukee,  &  St  Paul  Railway  Com- 
pany be  and  the  same  is  hereby  dismissed,  and  the  previous 
order  of  the  Commission  is  hereby  annulled. 

It  is  further  ordered  that  the  order  heretofore  entered  in  the 
matter  of  C.  E.  McMillan  v.  The  Chicago  &  Northwestern  Rail- 
way Company  be  amended  to  read  as  follows :  That  the  respond- 
ent, the  Chicago  &  Northwestern  Railway  Company,  erect  a 
modem  passenger  depot  at  Sparta  adequate  for  the  traffic  obtain- 
ing at  that  city,  the  same  to  be  erected  to  the  north  of  the  posi- 
tion of  its  present  track  at  a  distance  of  not  more  than  150  feet 
east  of  South  Water  street,  and  that  the  platform  and  depot  be 
suitably  connected  with  the  platform  of  the  Milwaukee  road 
at  South  Water  street  hereinafter  ordered,  for  the  convenience 
of  passengers  and  the  transfer  of  baggage,  plans  for  all  of  said 
construction  work  to  be  submitted  to  the  Commission  for  ap- 
proval. October  1,  1915,  is  considered  a  reasonable  date  at 
which  the  station  and  construction  work  ordered  herein  shall 
be  completed  and  open  for  public  usa 

It  is  further  ordered  that  the  respondent,  the  Chicago,  Mil- 
waukee, &  St.  Paul  Railway  Company,  construct  and  maintain 
a  suitable  platform  adjoining  and  south  of  the  Viroqua  branch 
track  and  immediately  to  the  east  of  South  Water  street,  with 
suitable  and  adequate  overhead  covering  and  wind  shield,  for 
the  discharge  and  taking  on  of  passengers  and  baggage  to  and 
from  the  trains  on  its  Viroqua  branch,  plans  for  said  construc- 
tion work  to  be  submitted  to  the  Commission  for  approval,  said 
construction  work  to  be  finished  on  or  before  October  1,  1915, 
after  which  time  all  trains  on  the  Viroqua  branch  of  the  respond- 
ent Chicago,  Milwaukee,  &  St.  Paul  Railway  Company  are 
required  to  stop  at  this  point  for  the  discharge  and  taking  on 
of  passengers  and  baggage. 

It  is  further  ordered  that  the  respondent,  the  Chicago,  Mil- 
waukee, &  St.  Paul  Railway  Company,  build  a  modern  passen- 
ger depot  at  Sparta  adequate  for  the  traffic  obtaining  at  that 
city,  the  same  to  be  erected  at  or  near  the  position  of  its  present 
passenger  station,  and  make  such  changes  in  platforms  and  over- 
head covering  for  both  east  and  westbound  trains  as  shall  ade- 
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quatel;  meet  the  convenience  of  all  passengers  having  occasion 
to  use  the  same,  plans  for  all  of  said  constructi(m  work  to  be 
submitted  to  the  Commission  for  approval.  August  1,  1916,  is 
considered  a  reasonable  date  at  which  the  station  ordered  herein 
shall  be  completed  and  open  for  public  use. 

Railroad  Conmiission  of  Wisconsin. 

Note. — In  Charlotte  v.  Seaboard  Air  Line  R.  Co.  March  8,  1915, 
the  North  Carolina  Commission  refused  to  order  a  union  station 
in  Charlotte  at  the  location  of  the  station  of  the  Southern  Railway 
Company,  where  it  appeared  that  this  would  inconvenience  passen- 
gers on  the  other  railroads.  The  Commission  said :  "Union  passen- 
ger depots  are  a  great  convenience  to  interchange  passengers,  and 
should  be  required  where  conditions  make  it  practicable  to  do  so,  but 
the  backing  in  and  out  of  passenger  trains  away  from  their  main 
lines  is  always  objectionable,  and  it  is  the  policy  of  all  railroad 
companies  and  all  supervising  authorities  to  eliminate  such  arrange- 
ments wherever  it  is  reasonable  to  do  so  in  the  interest  of  good  rail- 
roading. The  convenience  of  the  citizens  of  Charlotte  is  not  ma- 
terially involved  in  whether  they  take  and  leave  trains  at  a  separate 
depot  for  each  of  these  lines,  or  whether  they  take  and  leave  trains 
at  a  depot  in  which  the  travel  of  all  lines  is  thrown  iuto  one  depot. 
We  are  compelled  to  consider  the  matter  of  convenience  of  transfer 
from  the  standpoint  of  through  passengers,  and,  after  the  most  care- 
ful consideration  of  all  the  facts  and  circumstances  of  location,  we 
have  been  forced  to  the  conclusion  that  the  convenience  of  the  travel- 
ing public  as  a  whole  will  not  be  served  by  forcing  the  Seaboard 
Air  Line  Railway  to  run  its  trains  |  of  a  mile  away  from  its  main 
line  to  the  site  of  the  Southern  depot,  and  the  Norfolk  Southern 
Railroad  Company  to  run  its  trains  about  1  mile  from  the  present 
location  of  its  line  in  Charlotte  to  the  site  of  the  Southern  depot, 
and  the  petition  for  a  union  passenger  station  at  this  point  is,  there- 
fore, dismissed.'* 

It  was  found  in  this  proceeding,  however,  that  the  passenger 
depot  of  the  Seaboard  Air  Line  Railway  was  inadequate,  and  the 
company  was  ordered  to  submit  plans  within  sixty  days  for  an  ade- 
quate station. 

In  the  Civic  Improv.  Asso.  v.  Missouri  P.  R.  Co.  No.  387,  Janu- 
ary 25,  1915,  the  Missouri  Commission  held  that  public  policy  does 
not  require  the  construction,  in  a  city  of  2,000  inhabitants,  of  a  union 
station  by  four  railroads  passing  through  the  city,  where  the  railroads 
already  maintain  reasonable  and  adequate  station  facilities,  and  the 
construction  of  such  station  would  require  a  large  expenditure  and 
probably  increase  the  operating  expenses,  and  there  was  no  evidence 
that  there  would  be  any  increase  in  revenue  because  of  such  union 
station.     It  was  also  held  that  the  Missouri  statute  (Rev.  Stat.  1909 
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§  3094)  with  reference  to  the  maintenance  of  depots  at  the  inter- 
flection  of  railroads  at  grade  has  reference  only  to  grade  crossings 
outside  the  corporate  limits  of  cities. 

In  Ehner  Evans  Co.  v.  Chicago,  M.  &  St.  P.  E.  Co.  April  19,  1915, 
a  railroad  company  was  ordered  by  the  Wisconsin  Commission  to 
erect  a  new  and  adequate  passenger  station  for  the  accommodation 
of  its  passengers,  it  being  admitted  that  the  existing  station  was  in- 
adequate. 


MONTANA  RAIIiBOAD  COMMISSION. 

AEBOW  CBEEK,  BESIDENTS  OP  AND  VICINITY, 

V. 

CHICAGO,  MILWAUKEE,  &  ST.  PAUL  RAILWAY  COMPANY. 
[Docket  No.  469;  Report  and  Order  No.  120.] 

Service  — Railroads^' Agency  at  depot. 

The  revenue  on  freight  received  and  forwarded  is  the  controlling 
factor  when  the  question  of  the  necessity  of  an  agency  at  a  railroad  de- 
pot is  at  issue,  but  the  distribution  of  earnings  must  also  be  taken 
into  consideration. 

[April  19,  1916.] 

PnocEEBiisra  to  compel  the  establishment  by  a  railroad  com- 
pany of  an  agency  at  Arrow  Creek,  Montana;  dismissed. 

Appearances:  Charles  W.  Malone  for  complainants;  E.  H. 
Barrett  for  defendant. 

By  the  Commission:  Arrow  Creek  is  a  station  on  the  new 
line  of  the  Chicago,  Milwaukee,  &  St  Paul  Railway,  between 
Lewistown  and  Great  Falls,  distant  from  Lewistown  44.3  miles, 
and  from  Great  Falls  92.6  miles.  This  line  was  opened  for 
traffic  in  December,  1913, — less  than  a  year  and  a  half  ago. 
By  petition  it  is  alleged  that  the  business  transacted  with  defend- 
ant at  Arrow  Creek  is  of  sufficient  volume  and  importance  to 
require  the  services  of  an  agent;  that  there  is  a  new  depot  of 
ample  capacity  to  meet  the  requirements,  but  complainants  are 
not  enjoying  its  benefits  on  account  of  there  being  no  agent  in 
charge.  For  relief  it  is  prayed  that  an  order  be  made  requir- 
ing defendant  to  establish  an  agency  at  that  station. 

The  district  tributary  to  Arrow  Creek  is  agricultural ;  cattle 
and  hog  raising  is  also  engaged  in  to  some  extent  The  record 
shows  that  the  land  in  that  vicinity  is  practically  all  taken  up 
and  settled  on ;  estimated  that  two  thirds  of  the  territory  has  been 
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broken,  and  that  each  year  a  greater  percentage  of  the  whole 
is  being  put  under  cultivation.  At  the  time  this  hearing  was 
held,  March  9th,  approximately  54,000  bushels  of  grain  had 
been  shipped  out  by  the  two  elevators,  and  in  addition  seven  or 
eight  cars  that  were  loaded  on  team  track,  making  in  all  about 
63,000  bushels, — about  fifty-five  cars. 

As  stated,  the  territory  served  by  the  Lewistown-Great  Falls 
branch  of  the  Chicago,  Milwaukee,  &  St.  Paul  Kailway  w^as, 
until  December,  1913,  without  transportation  facilities.  In  the 
vicinity  of  Arrow  Creek  considerable  hay  was  formerly  raised, 
affording  quite  an  extensive  winter  feeding  ground  for  cattle 
and  sheep.  It  was  not  until  the  advent  of  the  railroad  that 
farming  was  engaged  in  to  any  extent.  The  record  of  this 
investigation,  however,  shows  that  the  time  is  not  far  distant 
when  that  section  of  the  state  will  be  a  large  producer  of  agri- 
cultural products.  The  revenue  on  freight  received  and  for- 
warded is  the  controlling  factor  when  the  question  of  the  neces- 
sity for  an  agency  is  at  issue.  The  distribution  of  earnings  must, 
however,  also  be  taken  into  consideration.  That  is  to  say,  there 
are  many  stations  in  the  grain-growing  districts  where  the*  earn- 
ings on  a  heavy  out-bound  movement  during  three  or  four  months 
in  the  fall  and  early  winter  would,  without  further  analysis, 
indicate  a  thriving  situation;  but  at  the  same  time  there  may 
not  be  any  appreciable  amount  of  business  with  the  railway 
company,  either  received  or  forwarded,  during  the  other  months 
of  the  year.  This  condition  is  found  to  exist  to  a  considerable 
extent  at  Arrow  Creek,  to  wit: 


February,  1914 

March, 

April, 

M^y, 

June, 

July, 

August,  " 

September,    " 

October, 

November,     " 

December,      " 

January,    1915 


Freight  Charges 


Forwarded    Received 


$11,057.41    $2,171.41 


5      36.90 

$    111.86 

40.09 

343.03 

106.30 

7.44 

420.00 

344.84 

572.09 

63.21 

1,298.11 

201.89 

3.417.70 

245.29 

2,922.94 

359.70 

37.28 

141.78 

1,093.01 

314.68 

802.19 

32.17 

310.80 

5.62 
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It  will  be  noted  that  while  the  total  freight  revenue  for  year 
ending  January,  1915,  was  $13,228.82,  or  an  average  of  about 
$1,100  per  month,  $9,533.95,  or  72  per  cent  of  the  total,  was 
freight  forwarded  (grain,  principally  in  carload  lots)  in  the 
months  of  July,  August,  September,  November,  and  Decern* 
ber,  1914.  Eliminating  these  five  months,  the  average  revenue 
on  forwarded  business  was  but  $217.65,  while  for  the  year  aU 
freight  received  amounted  to  only  $180  per  month. 

We  are  not  of  the  opinion  that  the  Arrow  Creek  district  has 
developed  to  the  extent  that  an  order  would  be  warranted  as 
prayed  for  in  this  complaint.  A  custodian  is  employed  by  the 
defendant,  whose  duty  is  to  look  after  the  depot  premises  and 
take  care  of  business  received  or  offered  for  shipment.  This,  in 
our  opinion,  is  all  that  can  reasonably  be  expected,  bearing  in 
mind  the  conditions  as  set  forth  in  this  report;  and  having  so 
held. 

It  is  ordered  that  the  proceeding  be,  and  the  same  is,  hereby 
dismissed. 

Board  of  Railroad  Commissioners  of  the  State  of  Montana. 

Commissioner  Hall  not  concurring,  and  dissents  as  follows: 

With  the  finding  of  fact  and  order  of  the  majority  of  the 
Commission  in  the  above  case,  viz..  Docket  No.  469,  Arrow 
Creek,  Eesidents  of  and  Vicinity,  against  the  Chicago,  Milwau- 
kee, &  St.  Paul  Eailway  Company,  I  fail  to  agree,  and  for  the 
following  reasons: 

The  freight  revenue  (the  only  earnings  the  Commission  has 
been  able  to  obtain  for  this  station)  for  the  year  ending  Janu- 
ary, 1915,  was  $13,228.82,  and  every  witness  for  the  complain- 
ants in  this  case  testified  to  the  effect  that  the  earnings  would  be 
considerably  increased  in  the  event  an  agency  was  established; 
that  there  was  quite  an  amount  of  freight  tributary  to  Arrow 
Creek  going  to  other  stations  on  the  Chicago,  Milwaukee,  &  St. 
Paul  and  Great  Northern  railways,  regardless  of  the  fact  that  it 
was  much  closer  to  Arrow  Creek,  on  account  of  the  shippers^ 
being  able  to  do  business  with  an  agent.  Nor  was  this  testimony 
disproved  by  the  defendant  company  in  any  way,  other  than  by 
an  effort  to  discredit  it 

The  earnings  at  Arrow  Creek  also  show  up  well  when  corn- 
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pared  with  the  amount  of  earnings  of  the  stations  at  which  agen- 
cies have  been  established  in  the  past  two  years  by  this  Com- 
mission. For  instance,  in  the  following  table  I  have  given  a 
number  of  the  agencies  which  were  created  by  this  Commission 
during  the  past  two  years,  and  also  the  average  earnings  of  the 
station  per  month  on  freight  forwarded  and  freight  received; 
also  Arrow  Creek,  so  that  a  fair  comparison  may  be  made,  other 
conditions  being  about  the  same: 


Stations. 

Freight  Earnings, 

Forwarded  &  Received, 

Average  per  Month. 

Lothair 

$    890.00 

Floweree 

911.00 

Virgelle 

1,128.00 

Kolin 

1,039.00 

Ethridge   , 

731.00 

Forest  Grove  

1,040.00 

Loma 

1,323.00 

Arrow  Creek 

1,100.00 

It  will  be  noted  from  the  above  that  the  receipts  at  Arrow 
Creek  station  are  better  than  five  out  of  the  seven. 

The  majority  of  the  Commission  call  attention  to  the  fact  that 
72  per  cent  of  the  forwarded  business  moved  in  five  months  from 
Arrow  Creek  station.  That  argument  would  apply  to  every 
agricultural  town  in  the  state.  But  let  us  apply  it  to  some 
of  the  new  agencies  created  by  this  Commission;  for  instance, 
the  five  lightest  months  on  freight  forwarded  from  Virgelle 
station  only  show  a  revenue  of  $294,  or  2.2  per  cent  of  the 
total  revenue;  while  at  Ethridge  for  the  same  period  it  shows 
only  .43  per  cent  of  the  total  freight  revenue. 

In  answer  to  the  complaint  the  defendant  company  states  that 
the  total  amount  of  business  at  Arrow  Creek  station  for  the 
months  of  August,  September,  and  October  was  16  cars  of  grain 
in  August ;  lY  in  September,  and  1  car  of  miscellaneous  freight 
and  1  car  of  grain  in  October.  The  above  is  disproved  by  the 
monthly  statements  furnished  this  Commission  by  the  company, 
as  every  month  in  the  year  shows  up  fair  in  freight  forwarded, 
with  the  exception  of  February,  March,  and  April.  The  defend- 
ant company  in  this  hearing,  while  ably  represented,  failed  to 
show  by  testimony  that  the  earnings  were  not  sufficient  to  war- 
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rant  the  establishing  of  an  agency;  and  it  is  to  be  presumed  if 
they  had  the  testimony,  it  would  have  been  presented. 

In  conclusion  I  wish  to  say  that  if  the  orders  of  this  Commis- 
sion, 80  far  as  the  creating  of  agencies  is  concerned,  in  the  past^. 
have  been  right  and  just,  then  the  present  order,  dismissing  the 
above  proceeding,  is  in  error  and  a  discrimination  against  the 
people  of  Arrow  Creek,  and  I  feel  that  their  petition  should  have 
been  granted. 

Note. — Station  facilities. 

In  Ee  Southern  P.  Co.  Application  No.  1490,  March  31,  1915,. 
the  Commission  granted  the  application  of  the  Eailroad  Company 
to  dose  its  agency  at  Natoma,  California,  provided  it  kept  open  ite 
passenger  waiting  room. 

In  Mintum  v.  St.  Joseph  &  G.  I.  B.  Co.  Docket  No.  895,  March 
8,  1915,  the  Kansas  Commission  ordered  the  railroad  company  to 
erect  and  maintain  a  passenger  and  freight  depot  at  Blair,  Kansas, 
and  to  maintain  a  station  agent  at  the  point  throughout  year. 

In  Kearney  v.  Texas  &  P.  E.  Co.  No.  2314,  Feb.  23,  1915,  the 
Louisiana  Commission  ordered  the  railroad  company  to  employ  a 
night  agent  at  Pelicin  station,  Louisiana. 

In  Ex  parte  St.  Louis  Soutiiwestem  E.  Co.  No.  2349,  the  Louisi- 
ana Commission  denied  the  application  of  the  railroad  company  for 
order  permitting  it  to  discontinue  Alden  Bridge,  Louisiana,  as  a 
freight  station. 

In  Be  Petition  for  Opening  a  Station  House  at  Battle  View,  No. 
887,  April  19,  1915,  the  Great  Northern  Eailroad  Company  was  or- 
dered by  the  North  Dakota  Commission  to  install  an  agent  at  Battle 
View,  North  Dakota. 

In  Be  Petition  for  a  Station  Agent  at  Arena,  No.  863,  April  19,. 
1915,  the  North  Dakota  Commission  directed  the  Northern  Pacific 
Eailroad  Company  to  install  an  agent  at  Arena,  North  Dakota. 

In  Ee  Opening  of  a  Station  House  at  Charbonneau,  No.  715,, 
April  19,  1915,  the  North  Dakota  Commission  directed  the  Great 
Northern  Eailroad  Company  and  the  Montana  Eastern  Eailroad! 
Company  to  install  an  agent  at  Charbonneau,  North  Dakota. 

In  Ee  Opening  of  a  Station  House  at  Eawson,  No.  868,  the 
North  Dakota  Commission  directed  the  Great  Northern  Eailroad 
Company  and  the  Montana  Eastern  Eailroad  Company  to  install  an 
agent  at  Eawson,  North  Dakota. 

In  Be  Petition  for  a  Station  House  &  Agent  at  Brisbane,  No.  529, 
the  North  Dakota  Commission  directed  the  Chicago  N.  &  St.  P. 
Eailroad  Company  to  erect  at  Brisbane,  North  Dakota,  a  standard 
station  house,  and  to  install  an  agent  therein. 
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In  Cavin  v.  Missouri  Co.  Order  No.  893,  March  1,  1916,  a 
railroad  company  was  ordered  by  the  Oklahoma  Commission  to  re- 
locate its  depot  in  the  town  of  Sunnit,  and  to  make  certain  improve- 
ments in  its  station  facilities.  It  was  held  that  while  the.  evidence 
did  not  justify  ordering  an  agent  to  be  stationed  at  that  point,  the 
company  should  employ  local  citizens  to  represent  it  in  ordering 
cars,  and  taking  care  of  freight,  and  selling  tickets,  if  necessary,  for 
its  local  trains. 

In  Breed  v.  Chicago  &  N.  W.  E.  Co.  April  28,  1916,  the  Wiscon- 
sin  Commission  refused  to  order  the  railroad  company  to  maintain 
a  care  taker  at  the  station. 

In  Kneisl  v.  Chicago  &  N.  W.  E.  Co.  April  28,  1915,  the  Wiscon- 
sin  Commission  refused  to  grant  an  application  requiring  the  rail- 
road company  to  maintain  a  regular  agent  at  its  station  at  Eingle> 
Wisconsin. 


COLORADO  PUBLIC  UTIIilTIES  COMMISSION. 

IN  EE  AEGBNTINE  &  GEAYS  PEAK  EAILWAY  COMPANY 

et  al. 

[Case  No.  11.] 

Pleading  —  Otnnihua  complaint  —  CotnmUsion  practice. 

The  Colorado  Commission  may  determine  the  reasonableness  of 
all  of  the  railroad  passenger  rates  of  the  state  under  a  single  petiticm, 
where  the  testimony  of  each  defendant  is  taken  separately,  since  the 
Commission,  being  a  creature  of  the  legislature,  with  defined  powers, 
and  not  a  court,  may  proceed  informally,  within  reasonable  bounds. 

Evidence  —  Burden  of  proof '^  Reasonableness  of  passenger  rates. 

The  question  of  the  burden  of  proof  does  not  enter  into  the  in- 
vestigation of  existing  passenger  rates,  where  the  Commission  is  en- 
deavoring to  get  the  facts  which  will  show  the  reasonableness  or  un- 
reasonableness of  such  rates. 

Evidence -^  Presumption -^  JReas€>nableness  of  passenger  rates. 

Upon  an  investigation  as  to  the  reasonableness  of  passenger 
rates  of  steam  railroads  in  the  state  of  Colorado,  it  was  held  thai^ 
every  reasonable  doubt  in  the  minds  of  the  Commission  *as  to  the  rea- 
sonableness of  such  rates  would  be  decided  in  favor  of  the  railroad 
companies. 

Rates  —  Railroads  —  Passenger  fares  ^  Reasonableness, 

A  passenger  rate  of  5  cents  a  mile  from  Pueblo  to  Canon  City  and 
a  rate  of  4  cents  a  mile  between  Pueblo,  Walsenburg,  and  Trinidad  is 
unreasonable;  and  the  territory,  being  comparatively  level,  should  be 
served  at  a  rate  not  to  exceed  3  cents  a  mile. 
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Mates  —  Railroads  —  Maximum  passenger  fare. 

The  Colorado  Commission  will  not  make  one  maximum  passen- 
ger rate  per  mile  for  the  state,  owing  to  geographical  conditions,  part 
of  the  territory  being  mountainous  and  part  level. 
Rates -^  Railroad —>  Maxim,utn  passenger  rates. 

The  maximum  rate  per  mile  for  passenger  transportation  on 
railroads  traversing  the  mountainous  area  of  Colorado  was  fixed  by 
the  Commission  at  a  sum  of  not  to  exceed  4  cents  a  mile,  with  certain 
exceptions,  and  the  maximum  rate  for  passenger  traffic  traversing  the 
prairies  and  valleys  of  the  state  was  fixed  at  a  rate  not  to  exceed 
3  cents  per  mile,  with  the  understanding  that  the  rules  and  regulations 
of  the  Commission  concerning  mileage  books  should  be  strictly  observed 
.  by  the  companies  operating  in  this  territory. 
Boies  —  Railroads  —  Mileage  hoolcs. 

Mileage  books  entitling  passengers  to  travel  in  the  prairie  and 
valley  territory  of  Colorado  on  the  basis  of  2i  cents  a  mile  should  be 
good  for  the  holder  or  any  member  of  his  immediate  family,  since  the 
family  mileage  book  will  stimulate  travel  and  be  of  great  benefit  to  the 
traveling  public. 
Rates  —  Railroads  ^  Mileage  1}oo1cs  —>  Mountainous  territory. 

The  owner  of  a  mileage  book  sold  by  a  railroad  company  oper- 
ating for  passenger  travel  in  the  mountainous  territory  of  Colorado 
should  travel  at  a  rate  not  to  exceed  3  cents  a  mile,  with  certain  ex- 
ceptions, and  a  mileage  book  should  entitle  the  holder  or  any  member 
of  his  immediate  family  to  transportation  within  the  state. 

[May  8,  1916.] 

Investigation  on  motion  of  the  Commission  as  to  the  reason- 
ableness of  the  passenger  fares  and  rules  and  regulations  and 
practices  affecting  the  same  in  effect  between  all  stations  in  the 
state  of  Colorado ;  maximum  rates  fixed  and  rules  with  reference 
to  the  sale  and  use  of  mileage  books  adopted. 

By  the  Commission:  The  Commission  having  received  nu- 
merous informal  complaints  from  communities  and  civic  bodies 
concerning  the  passenger  fares  on  the  various  railroads  in  the 
state  of  Colorado,  and  the  Commission,  on  its  own  motion,  having 
filed  case  No.  8,  against  the  Atchison,  Topeka,  &  Santa  Fe  Kail- 
way  Company  and  the  Denver  &  Rio  Grande  Railroad  Company, 
investigating  the  reasonableness  of  the  passenger  rates  between 
Pueblo  and  Canon  City  and  Pueblo  and  Trinidad ;  and  case  No. 
9,  against  the  Midland  Terminal  Railway,  investigating  the  rea- 
sonableness of  the  passenger  rates  between  Divide  and  Cripple 
Creek ;  and  the  defendants  having  objected  to  this  method  of  pro- 
cedure in  that  any  changes  in  passengur  rat*js  made  by  the  Corn- 
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mission  in  these  two  formal  complaints  would  result  in  confusing 
the  so-called  "scheme  of  rates"  now  in  force  a;id  effect  upon  the 
entire  lines  of  the  defendants ;  and  the  Commission  having  taken 
into  consideration  the  great  number  of  informal  complaint* 
brought  to  the  attention  of  the  Commission,  and  more  particularly 
concerning  the  passenger  rates  in  the  entire  state  of  Colorado,  as 
well  as  the  practices  of  the  various  steam  railroads  concerning  the 
issuance  of  mileage  books  and  the  regulations  controlling  the 
same, — it  was  decided  by  this  Commission  to  investigate,  on  its 
own  motion,  the  passenger  rates  between  all  stations  and  on  all 
steam  railroads  in  the  state  of  Colorado.  Out  of  this  decision  of 
the  Commission  arose  the  above  case,  case  No.  11,  which  was  in- 
stigated on  January  28,  1915,  and  on  the  same  date  cases  Nos. 
8  and  9  were  dismissed. 

A  copy  of  the  notice  and  petition  of  case  No.  11  having  been 
duly  served  upon  each  of  the  defendants,  the  Commission  con- 
vened the  above  cause  at  its  hearing  room  in  the  state  capitol  in 
the  city  and  county  of  Denver  on  March  1,  1915,  at  10  o'clock 
A.  M.,  and  the  defendants,  having  had  notice  of  the  time  and 
place  of  said  hearing,  entered  their  appearance  in  said  cause. 
The  defendants  were  requested  by  the  Commission  to  agree 
among  themselves  as  to  the  order  and  method  of  procedure,  and 
it  was  finally  agreed  by  the  defendants  that  the  evidence  of  each 
defendant  should  be  taken  separately  and  apart  from  the  evi- 
dence of  any  other  defendant  The  Commission  introduced  into 
evidence  petitions  and  letters  condemning  many  passenger  rates; 
and  the  Breckenridge  Chamber  of  Commerce,  the  Pueblo  Com- 
merce Club,  and  the  Canon  City  Chamber  of  Commerce,  through 
their  representatives,  presented  testimony.  In  accordance  with 
the  agreement  of  the  defendants,  the  Atchison,  Topeka,  &  Santa 
Fe  Railway  Company  first  presented  its  testimony. 

At  this  point  the  defendants  raised  two  objections  to  the 
method  of  procedure  in  this  investigation.  1st  That  this  pe- 
tition was  in  reality  an  "omnibus  complaint,"  affecting  all  of  the 
steam  roads  in  the  state  of  Colorado,  and  all  of  the  passenger 
rates  in  the  state  of  Colorado,  and  was  too  broad  and  vague. 
2d.  That  the  Commission  was  placing  the  burden  of  proof  upon 
the  defendants  to  show  that  the  passenger  rates  now  in  effect  in 
the  state  of  Colorado  were  reasonable. 
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The  CommiBsion  tentatively  overruled  these  two  objections, 
and,  after  the  tentative  ruling  of  the  Commission,  and  under 
protest,  the  defendants  introduced  such  evidence  as  they  desired 
to  the  Commission,  each  defendant  presenting  its  evidence  sep- 
arately and  apart  from  the  evidence  of  every  other  defendant. 

On  Monday,  March  8th,  the  Commission  called  Mr.  C.  P. 
Link,  a  member  of  the  Colorado  State  Tax  Commission,  who  pre- 
sented evidence  as  to  the  physical  valuation  of  each  defendant  for 
the  year  1912,  which  testimony  Mr.  Link  presented  from  a  writ^ 
ten  report  made,  under  oath,  by  each  defendant,  to  the  Colorado 
State  Tax  Commission  in  the  year  1912.  Mr.  Link  testified  that 
since  the  year  1912  the  defendants  had  not  presented  to  the  Colo- 
rado State  Tax  Commission  statements  of  their  physical  valu- 
ations, but  the  said  Link  testified  as  to  the  assessed  valuation  of 
each  defendant  by  the  Colorado  Tax  Commission  for  the  years 
1913  and  1914. 

At  the  request  of  the  defendants  the  Commission  set  March 
24:th  as  a  day  for  the  argument  of  the  two  objections  raised. 

After  giving  each  defendant  due  and  proper  notice,  this  case 
was  reopened  on  May  6,  1915,  at  10  o'clock  a.  m.,  for  final  rul- 
ing by  the  Commission  upon  the  two  objections  raised  by  the  de- 
fendants, and  for  the  presentation  of  such  testimony  as  might  be 
desired  by  the  Commission  or  the  defendants,  and  at  which  time 
the  Commission  ruled,  in  substance,  that  it  had  proceeded  in  a 
proper  manner  in  this  investigation,  in  that  all  passenger  rates  in 
the  state  of  Colorado  were  involved,  and  naturally  the  defend- 
ants named  in  the  petition  became  involved ;  that  the  Commission 
had  taken  testimony  of  each  defendant  separately  and  apart  from 
the  testimony  of  any  other  defendant,  and  would  consider  the  tes- 
timony of  each  defendant  separately  and  apart  from  the  testi- 
mony of  any  other  defendant,  except  where  the  testimony  of  one 
defendant,  developed  in  the  record,  would  be  applicable  to  any 
other  defendant ;  and  further  that  it  would  base  its  opinion  in  this 
case  upon  the  evidence  introduced  and  from  the  record,  but 
would,  of  course,  take  into  consideration  the  tariffs,  schedules,  and 
annual  reports  of  the  various  defendants  now  on  file  with 
the  Commission,  it  having  been  agreed  by  the  defendants  that  the 
schedules,  tariffs,  and  annual  reports  should  be  a  part  of  the 
record,  and  that  the  Commission  should  take  notice  of  the  things 
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therein  contained.  The  Commission  further  decided  that  it  waa 
a  creature  of  the  legislature,  with  defined  powers,  and  was  not 
a  court,  and  that  the  practice  before  the  Commission  was,  by 
the  laws  of  the  state  of  Colorado,  intended  to  be  informal  within 
reasonable  bounds,  and  it  was  the  duty  of  the  defendants  and  the 
Commission  to  introduce  all  testimony  which  would  aid  the  Com- 
mission  in  deciding  the  reasonableness  or  unreasonableness  of  the 
passenger  rates  on  the  lines  of  the  defendants  in  the  state  of  Colo- 
rado. It  was  further  held  that  the  defendants  should  have  their 
day  in  court,  and  be  given  an  opportunity  to  meet  the  issues 
brought  out  in  the  investigation,  and  that  the  question  of  burden 
of  proof  did  not  enter  into  the  investigation  in  that  the  Commis- 
sion was  endeavoring  to  get  the  facts  which  would  show  to  the 
Commission  the  reasonableness  or  unreasonableness  of  any  pas- 
senger rate  or  rates.  It  was  further  held  that,  in  the  event  the 
evidence  in  the  case  convinced  the  Commission  that  a  part  or  all 
of  the  rates  were  reasonable,  then  those  reasonable  rates  would 
not  be  molested  by  an  order  of  this  Commission,  but  if,  on  the 
other  hand,  the  Commission  should  find  from  the  evidence  in 
this  cause  that  a  part  or  all  of  the  rates  were  unreasonable,  then 
the  Commission  would,  in  a  proper  order  in  the  cause,  set  forth 
the  reasonable  rate  or  rates,  and  the  decision  would  be  based 
upon  the  records  of  the  Commission,  and  every  reasonable  doubt 
in  the  minds  of  the  Commission  as  to  the  reasonableness  of  rates 
would  be  decided  in  favor  of  the  defendants. 

The  Commission  then  made  plain  to  the  defendants  the  issues 
in  this  cause,  which  had  been  ascertained  by  it  from  the  evi- 
dence already  introduced,  and  the  several  defendants  were  given 
an  opportunity  to  introduce  further  testimony  to  meet  these  is- 
sues if  they  so  desired. 

Since  the  8th  day  of  March,  and  even  prior  thereto,  we  have 
made  a  very  careful  study  of  the  passenger  rates  now  in  force 
and  effect  on  each  of  the  steam  railroads  in  the  state  of  Colorado. 
We  have  been  able  to  ascertain  that  there  has  been  no  basis  for 
passenger  rates  in  this  state,  but  that  most  of  the  rates  are  arbi- 
trary and  of  long  standing.  In  some  parts  of  the  state  passenger 
rates  vary  from  6  to  11  cents  per  mile  without  any  reasonable 
basis  for  the  same.  The  Commission  is  of  the  opinion  that  the 
rate  of  5  cents  a  mile  from  Pueblo  to  Canon  City  is  unreason- 
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able,  and  that  the  rate  of  4  cents  a  mile  between  Pueblo,  Wal- 
senburg,  and  Trinidad  is  unreasonable.  This  territory  is  not 
mountainous,  but,  on  the  other  hand,  is  comparatively  level,  and 
the  rate  should  not  exceed  3  cents  a  mile. 

We  have  carefully  examined  the  record  in  this  cause,  and  the 
tariifs,  schedules,  and  reports  of  the  defendants.  We  have  also 
investigated  into  the  passenger  rates  of  other  states,  taking  into 
consideration  the  similarity  and  geographical  conditions,  as  well 
as  the  density  of  population  and  difficulties  of  operation.  We 
have  made  a  careful  study  of  the  record  in  regard  to  the  sale, 
regulations,  and  practices  affecting  the  sale  of  mileage  books  on 
the  lines  of  the  several  defendants.  We  are  of  the  opinion  that 
there  should  be  certain  definite  changes  in  regard  to  the  sale,  and 
practices  and  regulations  affecting  the  same.  We  have  become 
<K>nvinced  that  the  local  passenger  fares  on  the  lines  of  the  de- 
fendants traversing  the  mountainous  country,  and  known  as  the 
mountain  lines  in  Colorado,  are,  to  a  great  extent,  out  of  pro- 
portion, and  on  certain  lines  prohibitive,  and  therefore  unrea- 
sonable. 

This  Commission  eannot  see  its  way  to  making  one  maximum 
passenger  rate  per  mile  for  the  state  of  Colorado,  as  has  been 
done  by  legislative  enactment  in  some  of  the  older  states.  The 
■state  of  Colorado  is  a  new  state,  in  need  of  development,  and, 
while  not  having  the  density  of  population  possessed  by  a  great 
many  of  the  states  with  maximum  passenger  rates  enacted  by 
the  legislature,  its  geographical  conditions  are  such  that  in  parts 
of  the  state  of  Colorado  the  difficulties  of  operation  bring  the 
cost  of  operation  out  of  all  proportion  to  that  of  the  prairie 
lines,  so  it  seems  that  a  maximum  rate  per  mile  for  passenger 
transportation  cannot  be  made  for  the  entire  state  of  Colorado. 
It  is  also  the  opinion  of  this  Commission  that  while  the  several 
defendants  operating  mainly  through  the  mountainous  area  of 
this  state  have  brought  about  every  effort  to  bring  tourist  travel 
into  and  through  the  state,  these  defendants  have,  for  some  rea- 
son or  other,  refused  or  neglected  to  reconstruct  the  local  pas- 
senger rates  in  the  state,  to  the  end  that  certain  communities  on 
these  railroads  have  been  discriminated  against,  and  that  the  re- 
adjustment of  these  rates  is  hiirhly  desirable,  not  only  for  the 
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benefit  of  the  state  at  large^  but  we  feel  also  that  local  traffic 
will  be  stimulated  by  a  readjustment  of  these  conditions. 

It  is  therefore  the  opinion  of  this  Commission  that  there 
should  be  a  maximum  rate  per  mile  for  passenger  transporta- 
tion on  the  railroads  traversing  the  mountainous  area  of  the 
state,  which  will  be  more  definitely  defined  in  the  order  of  this^ 
Commission,  in  the  sum  of  not  to  exceed  4  cents  a  mile,  with  cer- 
tain exceptions,  which  we  shall  refer  to  presently. 

The  defendants  operating  railroads  for  passenger  traffic  and 
traversing  the  prairies  and  valleys  of  this  state,  which  will  be 
more  particularly  defined  in  the  order  of  this  Commission  in  this- 
cause,  should  have  a  maximum  rate  per  mile  for  passenger 
traffic  not  to  exceed  3  cents,  with  the  specific  understanding  that 
the  rules  and  regulations  concerning  mileage  books,  adopted  by 
this  Commission  in  its  order  in  this  cause,  should  be  strictly  ob- 
served by  the  defendants  operating  in  the  valley  and  prairie  dis- 
tricts of  this  state,  and  more  particularly  defined  in  the  order  of 
this  Commission. 

The  defendants  operating  in  the  prairie  and  valley  territory 
have,  in  the  past,  sold  mileage  books  of  1,000  miles  each,  for 
the  sum  of  $25,  and  these  mileage  books  have  entitled  the  holder 
thereof,  with  certain  exceptions,  to  travel  1,000  miles  for  the 
sum  stated,  which  is  on  the  basis  of  2^  cents  a  mile.  It  is  the 
opinion  of  this  Commission  that  these  mileage  books  should  en- 
title the  holder  or  any  member  of  his  immediate  family  to  travel 
on  the  same.  In  our  opinion  the  sale  of  the  family  mileage  book 
will  stimulate  travel  within  the  state,  and  will  be  of  great  benefit 
to  the  traveling  public. 

We  believe  that  the  defendants  now  operating  in  the  vallej 
and  prairie  districts  of  the  state,  which  we  shall  more  particu- 
larly define  in  the  order  in  this  cause,  should  continue  to  offer 
for  sale  a  mileage  book,  and  furthermore  should  sell  this  book, 
with  1,000  coupons  therein  attached,  for  the  sum  of  $25,  which 
should  entitle  the  holder  or  any  member  of  his  immediate  fam- 
ily to  travel  1,000  miles  within  the  state  of  Colorado  at  a  rate 
not  to  exceed  2^  cents  a  mile,  and,  in  consideration  of  this  regu- 
lation, it  is  our  opinion  that  these  defendants  should  charge  a 
maximum  rate  for  passenger  travel  of  not  to  exceed  3  cents  a 
mile. 
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The  several  defendants  operating  railroads  for  passenger 
travel  in  the  mountainous  districts  of  this  state  now  sell  mileage 
books  for  the  sum  of  $30^  each  book  having  therein  attached  1,- 
000  coupons.  The  holder,  however,  is  not  in  every  instance  en- 
titled to  travel  1  mile  for  every  coupon  pulled  by  the  conductor, 
and  therefore  the  holder  does  not  at  all  times  travel  1,000  miles 
for  the  sum  of  3  cents  a  mile.  The  Commission  feels  that  this 
regulation  is  unfair  and  discriminatory,  and  therefore  it  is  the 
opinion  of  this  Commission  that  the  holder  of  a  mileage  book, 
sold  by  a  defendant  operating  its  railroad  for  passenger  travel 
in  that  territory,  which  will  hereafter  be  defined,  should  travel 
at  a  rate  not  to  exceed  3  cents  a  mile,  except  as  hereinafter  spe- 
cifically excepted  by  the  order  of  this  Commission  in  this  cause, 
and  that  a  mileage  book  should  entitle  the  holder  or  any  member 
of  his  immediate  family  to  transportation  within  the  state  of 
Colorado. 

IT  IS  ORDERED: 

The  Atchison,  Topeka,  &  Santa  Fe  Railway  Company, — The 
Atchison,  Topeka,  &  Santa  Fe  Railway  Company  shall  have  a 
rate  not  to  exceed  3  cents  a  mile  on  its  entire  system  within  the 
state  of  Colorado,  in  consideration  of  the  said  defendant  con- 
tinuing to  sell  a  mileage  book  with  the  following  regulations : 

1.  The  mileage  book  shall  be  sold  by  this  defendant  for  the 
sum  of  $25,  having  attached  therein  1,000  coupons,  and  shall  en- 
title the  holder  and  any  member  of  his  immediate  family  to 
travel  1,000  miles  for  the  sum  of  $25,  or  at  a  rate  not  to  exceed 
2|  cents  for  every  mile  actually  traveled. 

2.  These  mileage  books  shall  be  on  sale  at  every  station  in  the 
state  of  Colorado  where  the  defendant  has  employed  a  ticket 
agent. 

3.  This  defendant  shall  sell  round-trip  tickets,  limited  to  not 
less  than  fifteen  days  from  the  date  of  purchase,  between  all  sta- 
tions on  its  lines  in  Colorado,  for  the  sum  of  double  the  one-way 
fare  less  10  per  cent. 

4.  This  order  shall  become  effective  at  a  date  not  later  than 
July  1,  1915. 

The  Chicago,  Burlington,  &  Quincy  Bailroad  Company. — 
The  Chicago,  Burlington,  &  Quincy  Railroad  Company  shall 
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have  a  rate  not  to  exceed  3  cents  a  mile  on  its  entire  system 
within  the  state  of  Colorado,  in  consideration  of  the  said  defend- 
ant continuing  to  sell  a  mileage  book  with  the  following  regula- 
tions : 

1.  The  mileage  book  shall  be  sold  by  this  defendant  for  the 
sum  of  $25,  having  attached  therein  1,000  coupons,  and  shall 
entitle  the  holder  and  any  member  of  his  immediate  family  to 
travel  1,000  miles  for  the  sum  of  $25,  or  at  a  rate  not  to  exceed 
2^  cents  for  every  mile  actually  traveled. 

2.  These  mileage  books  shall  be  on  sale  at  every  station  in  the 
state  of  Colorado  where  the  defendant  has  employed  a  ticket 
agent. 

3.  This  defendant  shall  sell  round-trip  tickets,  limited  to  not 
less  than  fifteen  days  from  the  date  of  purchase,  between  all  sta- 
tions on  its  lines  in  Colorado,  for  the  sum  of  double  the  one-way 
fare  less  10  per  cent. 

4.  This  order  shall  become  effective  at  a  date  not  later  than 
July  1,  1915. 

The  Chicago,  Bock  Island,  &  Pacific  Railway  Company,  H. 
U.  Mudge  and  Jacob  N.  Dickinson,  Receivers. — The  Chicago, 
Rock  Island,  &  Pacific  Railway  Company  shall  have  a  rate  not 
to  exceed  3  cents  a  mile  on  its  entire  system  within  the  state  of 
Colorado,  in  consideration  of  the  said  defendant  continuing  to 
sell  a  mileage  book  with  the  following  regulations : 

1.  The  mileage  book  shall  be  sold  by  this  defendant  for  the 
sum  of  $25,  having  attached  therein  1,000  coupons,  and  shall 
entitle  the  holder  and  any  member  of  his  immediate  family  to 
travel  1,000  miles  for  the  sum  of  $25,  or  at  a  rate  not  to  exceed 
2  J  cents  for  every  mile  actually  traveled. 

2.  These  mileage  books  shall  be  on  sale  at  every  station  in  the 
state  of  Colorado  where  the  defendant  has  employed  a  ticket 
agent. 

3.  This  defendant  shall  sell  round-trip  tickets,  limited  to  not 
less  than  fifteen  days  from  the  date  of  purchase,  between  all  sta- 
tions on  its  lines  in  Colorado,  for  the  sum  of  double  the  one-way 
fare  less  10  per  cent. 

4.  This  order  shall  become  effective  at  a  date  not  later  than 
July  1,  1915. 

The  Denver,  Laramie,  &  Northwestern  Railroad  Company^ 
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Continental  Trust  Company  and  Marshall  B,  Smith,  Receivers, 
— The  Denver,  Laramie,  &  Northwestern  Eailroad  Company 
shall  have  a  rate  not  to  exceed  3  cents  a  mile  on  its  entire  sys- 
tem within  the  state  of  Colorado,  in  consideration  of  the  said 
defendant  continuing  to  sell  a  mileage  book  with  the  following 
regulations : 

1.  The  mileage  book  shall  be  sold  by  this  defendant  for  the 
sum  of  $25,  having  attached  therein  1,000  coupons,  and  shall  en- 
title the  holder  and  any  member  of  his  immediate  family  to 
travel  1,000  miles  for  the  sum  of  $25,  or  at  a  rate  not  to  exceed 
2\  cents  for  every  mile  actually  traveled. 

2.  These  mileage  books  shall  be  on  sale  at  every  station  in  the 
state  of  Colorado  where  the  defendant  has  employed  a  ticket 
agent. 

3.  This  defendant  shall  sell  round-trip  tickets,  limited  to  not 
less  than  fifteen  days  from  the  date  of  purchase,  between  all  sta- 
tions on  its  lines  in  Colorado,  for  the  sum  of  double  the  one-way 
fare  less  10  per  cent. 

4.  This  order  shall  become  effective  at  a  date  not  later  than 
July  1,  1915. 

The  Missouri  Pacific  Railway  Company, — The  Missouri  Pa- 
cific Railway  Company  shall  have  a  rate  not  to  exceed  3  cents  a 
mile  on  its  entire  system  within  the  state  of  Colorado,  in  con- 
sideration of  the  said  defendant  continuing  to  sell  a  mileage  book 
with  the  following  regulations : 

1.  The  mileage  books  shall  be  sold  by  this  defendant  for  the 
sum  of  $25,  having  attached  therein  1,000  coupons,  and  shall 
entitle  the  holder  and  any  member  of  his  immediate  family  to 
travel  1,000  miles  for  the  sum  of  $25,  or  at  a  rate  not  to  exceed 
2|  cents  for  every  mile  actually  traveled. 

2.  These  mileage  books  shall  be  on  sale  at  every  station  in  the 
state  of  Colorado  where  the  defendant  has  employed  a  ticket 
agent. 

3.  This  defendant  shall  sell  round-trip  tickets,  limited  to  not 
less  than  fifteen  days  from  the  date  of  purchase,  between  all  sta- 
tions on  its  lines  in  Colorado,  for  the  sum  of  double  the  one-way 
fare  less  10  per  cent. 

4.  This  order  shall  become  effective  at  a  date  not  later  than 
July  1,  1915. 
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Union  Pacific  Railroad  Company. — The  Union  Pacific  Bail- 
road  Company  shall  have  a  rate  not  to  exceed  3  cents  a  mile  on 
its  entire  system  within  the  state  of  Colorado,  in  consideration 
of  the  said  defendant  continuing  to  sell  a  mileage  book  with  the 
following  regulations : 

1.  The  mileage  book  shall  be  sold  by  this  defendant  for  the 
sum  of  $25,  having  attached  therein  1,000  coupons,  and  shall 
entitle  the  holder  and  any  member  of  his  immediate  family  to 
travel  1,000  miles  for  the  sum  of  $26,  or  at  a  rate  not  to  exceed 
2^  cents  for  every  mile  actually  traveled. 

2.  These  mileage  books  shall  be  on  sale  at  every  station  in  the 
state  of  Colorado  where  the  defendant  has  employed  a  ticket 
agent. 

3.  This  defendant  shall  sell  round-trip  tickets,  limited  to  not 
less  than  fifteen  days  from  the  date  of  purchase,  between  all 
stations  on  its  lines  in  Colorado,  for  the  sum  of  double  the  one- 
way fare  less  10  per  cent 

4.  This  order  shall  become  effective  at  a  date  not  later  than 
July  1,  1915. 

The  Colorado  &  Southern  Railway  Company, — The  Colorado 
&  Southern  Railway  Company  shall  have  a  rate  not  to  exceed  3 
cents  a  mile  on  its  entire  system  within  the  state  of  Colorado, 
except  that  branch  of  the  Colorado  &  Southern  Railway  known 
as  the  "South  Park"  branch,  and  operating  between  Denver  and 
Leadville,  and  on  that  portion  of  its  line  shall  have  a  rate  not  to 
exceed  5  cents  a  mile,  and  also  excepting  that  part  of  its  line 
known  as  the  "Clear  Creek"  branch,  and  operating  between  Den- 
ver, Silver  Plume,  and  Central  City,  and  on  that  portion  of  its 
line  shall  have  a  rate  not  to  exceed  4  cents  a  mile;  the  above 
rates  being  adjudged  reasonable  in  consideration  of  the  said  de- 
fendant continuing  to  sell  a  mileage  book  with  the  following 
regulations : 

1.  The  mileage  book  on  the  entire  system  of  the  Colorado  & 
Southern  Railway  Company  in  Colorado  shall  be  sold  for  the 
sum  of  $25,  having  attached  therein  1,000  coupons,  and  shall 
entitle  the  holder  and  any  member  of  his  immediate  family  to 
travel  1,000  miles  for  the  sum  of  $25,  or  at  a  rate  not  to  exceed 
2^  cents  for  every  mile  actually  traveled,  vnth  the  following  ex- 
ceptions : 
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(a)  On  the  "South  Park"  branch  of  the  Colorado  &  Southern 
Railway  the  mileage  book  shall  entitle  the  holder  and  any  mem- 
ber of  his  immediate  family  to  travel  at  the  rate  of  4  cents  a 
mile; 

(b)  On  the  "Clear  Creek"  branch  of  the  Colorado  &  Southern 
Railway  the  mileage  book  shall  entitle  the  holder  and  any  mem- 
ber of  his  immediate  family  to  travel  at  a  rate  not  to  exceed  3- 
cents  for  every  mile  actually  traveled. 

2.  These  mileage  books  shall  be  on  sale  at  every  station  in 
the  state  of  Colorado  where  the  defendant  has  employed  a  ticket 
agent. 

3.  This  defendant  shall  sell  roimd-trip  tickets,  limited  to  not 
less  than  fifteen  days  from  the  date  of  purchase,  between  all  sta- 
tions on  its  lines  in  Colorado,  for  the  sum  of  double  the  one- 
way fare  less  10  per  cent. 

4.  This  order  shall  become  effective  at  a  date  not  later  than 
July  1,  1915. 

The  Colorado  Midland  Railway  Company,  Oeorge  W.  Vol- 
levy.  Receiver. — The  Colorado  Midland  Railway  Company  shall 
have  a  rate  not  to  exceed  4  cents  a  mile  on  its  entire  system, 
with  the  following  exceptions :  Between  Arkansas  Junction  and 
Glenwood  Springs,  and  intermediate  points,  the  rate  shall  not 
exceed  4^  cents  a  mile;  the  above  rates  being  adjudged  reasonable 
in  consideration  of  the  said  defendant  continuing  to  sell  a  mile- 
age book  with  the  following  regulations : 

1.  The  mileage  book  on  the  entire  system  of  the  Colorado 
Midland  shall  be  sold  for  the  sum  of  $30,  having  attached  there- 
in 1,000  coupons,  and  shall  entitle  the  holder  and  any  member 
of  his  immediate  family  to  travel  1,000  miles  for  the  sum  of 
$30  or  at  a  rate  not  to  exceed  3  cents  for  every  mile  actually 
traveled. 

2.  These  mileage  books  shall  be  on  sale  at  every  station  where 
the  defendant  has  employed  a  ticket  agent. 

3.  This  defendant  shall  sell  round-trip  tickets,  limited  to  not 
less  than  fifteen  days  from  the  date  of  purchase,  between  all  sta- 
tions on  its  lines  in  Colorado,  for  the  sum  of  double  the  one-way 
fare  less  10  per  cent 

4.  This  order  shall  become  effective  at  a  date  not  later  than 
July  1,  1915. 
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The  Denver  &  Salt  Lake  Railroad  Company. — The  Denver  & 
Salt  Lake  Railroad  Company  shall  have  a  rate  not  to  exceed  4^ 
cents  a  mile  on  its  entke  system  within  the  state  of  Colorado^ 
the  above  rate  being  adjudged  reasonable  in  consideration  of  the 
said  defendant  oflFering  for  sale  a  mileage  book  with  the  follow- 
ing regulations: 

1.  The  mileage  book  on  the  Denver  &  Salt  Lake  Railroad  shall 
be  sold  for  the  sum  of  $30,  having  attached  therein  1,000  cou- 
pons, and  shall  entitle  the  holder  and  any  member  of  his  imme- 
diate family  to  travel  at  a  rate  not  to  exceed  4  cents  for  every 
mile  actually  traveled. 

2.  The  mileage  books  shall  be  on  sale  at  every  station  in  the 
state  of  Colorado  where  the  defendant  has  employed  a  ticket 
agent. 

3.  This  defendant  shall  sell  round-trip  tickets,  limited  to  not 
less  than  fifteen  days  from  the  date  di  purchase,  between  all  sta- 
tions on  its  lines  in  Colorado,  for  the  sum  of  double  the  one-way 
fare  less  10  per  cent 

4.  This  order  shall  become  effective  at  a  dAte  not  later  than 
July  1,  1915. 

The  Denver  &  Rio  Grande  Railroad  Company,  and  the  Rio 
Grande  Southern  Railroad  Company, — The  Commission  has 
considered  the  evidence  introduced  by  the  Denver  &  Rio  Grande 
Railroad  Company  separately  and  apart  from  the  evidence  in- 
troduced by  the  Rio  Grande  Southern  Railroad  Company,  but, 
for  the  purpose  of  convenience,  and  due  to  the  circumstances 
surrounding  these  defendants,  they  are  joined  in  this  order. 

The  Denver  &  Rio  Grande  Railroad  Company  shall  have  a 
rate  not  to  exceed  3  cents  a  mile  on  its  lines  operating  between 
Denver  and  Canon  City,  and  Denver,  Walsenburg,  and  Trini- 
dad, and  a  rate  not  to  exceed  4  cents  a  mile  on  the  remainder 
of  its  system  in  the  state  of  Colorado,  with  the  following  excep- 
tions: 

(a)  Salida  to  Glenwood  Springs  and  all  intermediate  points, 
a  rate  not  to  exceed  4^  cents  a  mile ; 

(b)  Salida  to  Gunnison  and  all  intermediate  points,  a  rate  not 
to  exceed  4 J  cents  a  mile; 

(c)  Antonito  to  Silverton  and  all  intermediate  points,  a  rate 
not  to  exceed  4^  cents  a  mile ; 
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(d)  On  the  Rio  Grande  Southern  Railroad,  a  rate  not  to  ex- 
t»ed  5  cents  a  mile;  the  above  rates  being  adjudged  reasonable 
in  consideration  of  the  said  defendants  continuing  to  sell  a  mile- 
age book  with  the  following  regulations: 

1.  The  mileage  book  on  the  entire  system  of  the  Denver  & 
Rio  Grande  Railroad  in  the  state  of  Colorado,  including  the  Rio 
Grande  Southern  Railroad,  shall  be  sold  for  the  sum  of  $30, 
and  have  attached  therein  1,000  coupons,  which  shall  entitle 
the  holder  and  any  member  of  his  immediate  family  to  travel 
at  the  following  rates : 

(a)  Denver  to  Canon  City  and  all  intermediate  points  at  a 
rate  not  to  exceed  2^  cents  a  mile; 

(b)  Denver  to  Walsenburg  and  Trinidad  and  all  intermediate 
points  at  a  rate  not  to  exceed  2^  cents  a  mile ; 

.  (c)  On  the  remainder  of  its  entire  system  in  the  state  of  Colo- 
rado at  a  rate  not  to  exceed  3  cents  a  mile,  with  the  following 
exception,  viz.^  on  the  Rio  Grande  Southern  Railroad  at  a  rate 
not  to  exceed  4  cents  a  mile. 

2.  These  mileage  books  shall  be  on  sale  at  every  station  in  the 
state  of  Colorado  where  the  defendants  have  employed  a  ticket 
agent. 

3.  These  defendants  shall  also  sell  round-trip  tickets,  limit- 
ed to  not  less  than  fifteen  days  from  the  date  of  purchase,  be- 
tween all  stations  on  their  lines  in  Colorado,  for  the  sum  of 
double  the  one-way  fare  less  10  per  cent. 

4.  This  order  shall  become  effective  at  a  date  not  later  than 
July  1,  1915. 

The  Florence  &  Cripple  Creek  Railroad  Company, — The 
Florence  &  Cripple  Creek  Railroad,  its  successors  and  assigns, 
shall  have  a  rate  not  to  exceed  4^  cents  a  mile  between  Colorado 
Springs  and  Cripple  Creek  and  intermediate  points. 

This  defendant  shall  sell  round-trip  tickets,  limited  to  not 
less  than  fifteen  days  from  the  date  of  purchase,  between  all  sta- 
tions on  its  lines  in  Colorado,  for  the  sum  of  double  the  one-way 
fare  less  10  per  cent. 

This  order  shall  become  effective  at  a  date  not  later  than  July 
1,  1915. 

The  Midland  Terminal  Railway  Company. — The  Midland 
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Terminal  Railway  shall  have  a  rate  not  to  exceed  4^  cents  a  mile 
between  Divide  and  Cripple  Creek  and  intermediate  points. 

This  defendant  shall  sell  round-trip  tickets,  limited  to  not  lesa 
than  fifteen  days  from  the  date  of  purchase,  between  all  stations 
on  its  lines  in  Colorado,  for  the  sum  of  double  the  one-way  fare 
less  10  per  cent. 

This  order  shall  become  effective  at  a  date  not  later  than  July 
1,  1915. 

The  Great  Western  Railway  Company. — The  Great  Western 
Railway  shall  have  a  rate  not  to  exceed  3  cents  a  mile  on  its  en- 
tire system  within  the  state  of  Colorado. 

This  defendant  shall  sell  round-trip  tickets,  limited  to  not  less 
than  fifteen  days  from  the  date  of  purchase,  between  all  stations- 
on  its  lines  in  Colorado,  for  the  sum  of  double  the  one-way  fare 
leas  10  per  cent. 

This  order  shall  become  effective  at  a  date  not  later  than  July 
1,  1915. 

The  defendants  not  covered  by  this  order  operate  small  prop- 
erties with  short  mileage,  and,  as  to  them,  the  Commission  makes 
no  order  at  this  time. 

All  mileage  books  covered  by  this  order  shall  be  good  for 
transportation  within  the  state  of  Colorado  for  a  period  of  one 
year  from  the  date  of  sale. 

It  is  the  opinion  of  this  Commission  that  the  family  mileage 
books  should  be  interchangeable  as  between  the  various  defend- 
ants, and,  where  feasible,  we  respectfully  recommend  this  prac- 
tice, but  shall  not  so  order. 

By  order  of  the  Commission:  Sheridan  S.  Kendall,  Geo.  T.. 
Bradley,  M.  H.  Aylesworth,  Commissioners. 

Note. — The  principles  laid  down  in  this  opinion  as  indicated  by 
the  first  three  headnotes  with  reference  to  pleading  and  burden  of 
proof  and  presumption  of  reasonableness  of  rates  were  adhered  to  in 
Re  Atchison,  Topeka,  &  Santa  Fe  Railway  Company  et  al.  Case  No. 
10^  decided  May  10, 1915,  which  was  an  investigation  and  hearing  on 
motion  of  the  Commission  as  to  the  reasonableness  of  the  local  joint 
or  proportional  rates  on  coal  between  specified  points  in  Colorado. 
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HililNOIS  PtTBIilG  UTILITIES  OOMBaSSION. 

IS  EE  APPLICATIOlf  OP  CALHOTTN  PAEMERS^  CO- 
OPEBATIVE  TELEPHONE  COMPANY. 

[No.  2678.] 

'Monopoly  and  competition  ^Telephones  ^Effect   of  rate   order   on 
competing  com,pany. 

Upon  the  application  of  a  telephone  company  for  permission  to 
change  its  rates  to  eliminate  discrimination  as  to  stockholders,  and 
to  increase  its  revenues,  the  Conunission  will  not  consider  the  effect  of 
the  proposed  rates  upon  the  revenues  of  a  competing  company. 
Jtates^  Discrimination  ^Stockholders -^Change  to  eliminate, 

A  telephone  company  was  authorized  to  change  its  rates  to  suh- 
scrihers  who  were  also  stockholders  so  as  to  eliminate  discrimination 
in  their  favor. 
Jtates  —  Telephones  —  Increase  authorized. 

A  telephone  company  was  authorized  to  increase  its  rates  from 
$3.50  for  stockholders,  $5  for  party  lines,  and  $6.50  for  individual  lines, 
to  $7  to  all  subscribers  without  discrimination,  it  appearing  that  the 
revenues  of  the  company  were  not  sufficient  to  maintain  the  line  in  good 
condition. 

[May  6,  1915.] 

Application  to  increase  rates  to  eliminate  discrimination  and 
to  increase  revenues ;  granted. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  Application  in  this  matter  sets  forth 
that  the  petitioner  is  a  public  utility  engaged  in  the  manage- 
ment and  operation  of  a  rural  telephone  system,  in  the  northern 
part  of  Calhoun  county,  Illinois,  with  its  principal  place  of 
business  at  Kampsville,  and  that  as  such  public  utility  it  is 
subject  to  the  provisions  of  an  act  to  provide  for  the  regulation 
of  public  utilities  now  in  force  in  the  state  of  Illinois. 

Application  further  sets  forth  that  the  rates  of  the  petitioner 
now  in  force  and  effect  are  as  follows : 

'Stockholders'  telq>hones $3.50  per  year 

Rented  telephones,  party  lines 5.00    "      " 

Bented  tele{>honefl,  individual  lines  6.50    "      ** 

Message  f  ees^  each  message  10    "      ** 

Application  is  made  for  authority  to  change  rates,  in  order 
to  discontinue  the  difference  or  discrimination  in  rates  as  between 
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subseribers  who  are  stockholders  and  subscribers  who  are  not 
stockholders,  and  to  charge  a  rate  of  $7  per  year  to  all  sub- 
scribers without  discrimination. 

Hearing  was  held  at  Springfield,  Illinois,  July  21,  1914.  C. 
P.  Becker,  treasurer  of  the  Calhoun  Farmers'  Co-operative  Tele- 
phone Company,  appeared  for  the  petitioner;  no  one  appeared 
objecting. 

Prior  to  the  hearing,  however,  S.  J.  Merida,  owner  of  the 
Merida  Telephone  System,  hereinafter  referred  to  as  the  Merida 
system,  which  also  operates  in  the  northern  part  of  Calhoun 
county,  with  its  principal  place  of  business  at  Belleview,  Illinois, 
appeared  before  the  Commission  and  entered  a  general  protest 
against  the  rates  of  the  Calhoim  Farmers'  Co-operative  Telephone 
Company,  hereinafter  referred  to  as  the  Calhoun  company,  be- 
cause of  the  difference  between  the  rates  of  the  Merida  system, 
as  authorized  by  the  Commission  in  an  order  issued  in  case  No. 
2161. 

The  principal  objection  urged  against  the  proposed  rate  of 
the  Calhoun  company  is  that  it  is  less  than  the  rates  charged 
by  the  Merida  system,  which  latter  rates  were  approved  and 
authorized  6y  the  Commission.  Objector  Merida  contends  that 
as  a  result  of  such  difference  in  rates,  the  Calhoun  company  is 
taking  business  from  the  Merida  system;  that  there  is  not 
enough  business  in  the  territory  in  which  these  two  systems 
operate  to  maintain  a  single  system  that  will  serve  the  com- 
munity adequately  and  efficiently;  that  the  Calhoun  company  is 
able  to  operate  at  a  low  rate  only  by  reason  of  the  fact  that  its 
lines  are  cheaply  and  poorly  constructed  and  also  poorly  main- 
tained ;  that  it  has  no  outside  toll  connections,  and  that  its  service 
is  inferior  to  that  of  the  Merida  system. 

The  Calhoun  company,  like  all  other  so-called  mutual  com- 
panies, was  organized,  primarily,  for  the  convenience  of  its  own 
members.  Recently,  however,  it  has  been  in  active  competition 
with  the  Merida  system,  and  has  secured  many  subscribers  that 
were  formerly  connected  with  the  Merida  system.  This  was 
due,  in  a  measure,  to  the  fact  that  the  Merida  system  formerly 
furnished  service  to  subscribers  who  own  their  telephones  at  a 
less  rate  than  the  rate  charged  subscribers  not  owning  their 
telephones,  and  under  the  ruling  of  the  Commission  it  was  neces- 
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sary  to  discontinue  this  discrimination,  and  charge  all  sub- 
scribers  the  regular  schedule  rate  for  the  class  of  service  fur- 
nished. 

From  the  record  it  appears  that  the  physical  property  of  both 
the  Merida  system  and  the  Calhoun  company  is  not  in  good 
condition.  This  is  probably  due,  in  part  at  least,  to  insufScient 
revenue.  It  is  doubtful  whether  sufficient  revenue  will  be  de- 
rived by  the  Calhoun  company  from  the  rate  which  it  proposes  in 
its  application. 

The  statement  of  earnings  and  expenses  submitted  indicates 
that  the  Calhoun  company  is  now  earning  a  small  profit,  but  a 
careful  analysis  thereof  indicates  that,  had  the  company  met  all 
of  its  obligations,  no  profit  would  have  accrued,  and  it  is  likely 
that  a  considerable  deficit  would  now  exist. 

While  recognizing  the  protest  above  referred  to,  the  Com- 
mission feels  that  its  sole  duty  in  this  case  is  to  authorize  a 
proper  rate  for  the  Calhoun  company,  without  regard  to  the 
rates  that  have  already  been  authorized  for  the  Merida  system, 
even  though  these  rates  may  be  higher  than  the  rate  proposed 
by  the  petitioner. 

If  the  business  of  the  Merida  system  suffers  by  reason  of  the 
fact  that  the  ratfes  of  the  Calhoun  company  are  different,  or 
lower,  than  the  rates  of  the  Merida  system,  then  it  is  clearly  the 
privilege  of  the  Merida  system  to  make  any  reductions  in  rates 
that  may  be  necessary  to  protect  its  interests.  The  effect  of 
undesirable  competition  upon  the  Merida  system,  however,  is  not 
an  issue  in  this  case,  and  cannot  be  considered  in  determining 
a  reasonable  rate  for  the  petitioner.  The  Commission  would  not 
be  justified,  in  this  case,  in  regulating  the  rates  of  either  com- 
pany to  offset  the  effects  of  competition,  especially  as  both  com- 
panies were  operating  in  competition  at  the  time  the  act  to  provide 
for  the  regulation  of  public  utilities  became  effective. 

In  the  case  of  Commercial  Teleph.  &  Teleg.  Co.  v.  People's 
Teleph.  Co.  of  Southern  Illinois,  case  Ko.  2139,  decided  May 
29,  1914,  the  Commission  held : 

"That,  although  it  is  undoubtedly  an  economic  waste  for  two 
telephone  companies  to  serve  the  same  community,  it  does  not 
follow  that  this  Commission  can  determine  which  of  two  utilities 
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legally  operating  in  a  community  is  the  more  fit,  and  thereupon 
proceed  to  eliminate  the  other  from  the  community     .     .     ." 

In  the  present  case,  the  Commission  would  not  be  justified 
in  restraining  the  competitive  advances  of  either  company  at 
points  where  Competftion  actually  exists,  or  to  effect  such  re- 
straint through  rate  regulation.  The  Commission,  however, 
would  regard  with  favor  an  application  for  the  consolidation  of 
the  two  systems,  but,  in  the  absence  of  such  application,  the  par- 
ties to  this  case  can  be  granted  only  such  relief  as  is  sought  by 
the  petition  and  justified  by  the  evidence. 

As  mentioned  above,  the  petitioner  asks  for  authority  to 
change  its  rates  so  as  to  discontinue  the  present  discrimination 
between  the  rates  to  stockholders  and  the  rates  to  nonstockholders, 
and  to  charge  a  rate  of  $7  per  year  to  all  subscribers. 

Under  the  Commission's  interpretation  of  the  law,  a  stock- 
holder who  is  also  a  subscriber  must  be  charged  the  same  rate  as 
a  nonstockholder.  In  other  words,  a  stockholder  is  entitled  to  no 
preference  or  advantage  in  the  matter  of  the  rate  he  is  to  pay 
for  service.  He  should  be  charged  the  regular  rate,  and  should 
look  to  such  dividends  as  may  be  declared  by  the  company  for  a 
return  on  his  investment. 

From  a  careful  consideration  of  the  record  in  this  case,  the 
Commission  has  reached  the  conclusion  that  a  rate  of  $7  per 
year  to  all  of  petitioner's  subscribers  is  justified. 

It  is  therefore  ordered  that  the  petitioner,  the  Calhoun 
Farmers'  Co-operative  Telephone  Company,  discontinue  the 
schedule  of  rates  that  it  now  has  in  force  and  effect,  and  sub- 
stitute, in  lieu  thereof,  a  rate  of  $7  per  annum;  such  rate  to 
apply  to  all  subscribers  without  discrimination. 

It  is  further  ordered  that  the  rate  herein  authorized  shall 
become  effective  as  of  May  1,  1915,  and  shall  be  filed,  posted,  and 
published  by  said  petitioner  as  provided  by  §  34  of  an  act  entitled, 
^'An  Act  to  Provide  for  the  Eegulation  of  Public  Utilities." 

By  order  of  the  Commission,  this  6th  day  of  May,  1915,  dated 
at  Springfield,  Illinois. 

Note. — ^The  Commission  has  also  granted  the  following  applica- 
tions of  telephone  companies  to  change  rates  so  as  to  eliminate  dis- 
crimination in  favor  of  stockholders:     Ee  Farmers'  Mut.  Teleph. 
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Co.  No.  3025,  March  23,  1915;  Re  Citizens'  Mut.  Teleph.  Co. 
No.  3160,  May  6,  1915;  Re  Farina  Mut.  Teleph.  Co.  No.  3447, 
April  22,  1915;  Re  Crapsey  Teleph.  Co.  No.  3456,  May  6,  1915; 
Ke  Cornell  Teleph.  Co.  No.  3464,  April  22,  1915;  Re  Stark  County 
Teleph.  Co.  No.  3518,  April  22,  1915;  Re  St.  James  Teleph.  Co. 
No.  3506,  May  6,  1915;  Re  A.  B.  C.  Teleph.  Co.  No.  3544,  April  8, 
1915;  Re  Macedonia  Tdeph.  Co.  No.  3554,  April  8,  1915;  Re 
Leonore  Mutual  Teleph.  Co.  No.  3575,  April  8,  1915;  Re  Knox- 
\ille  Farmers*  Teleph.  Co.  No.  3620,  April  22,  1915;  Re  Putnam 
Teleph.  Co.  No.  3674,  April  22,  1915;  Re  Greenview  Teleph.  Co. 
No.  3725,  April  22,  1915. 

For  cases  in  which  rates  were  changed  to  eliminate  discrimina- 
tion in  favor  of  the  owners  of  equipment,  see  Re  Strawn  Teleph. 
Co.  and  note  attached,  post,  99. 

See  also  Re  Pittsboro  Home  Teleph.  Co.  post,  104;  and  Re  Social 
Teleph.  Co.  post,  106. 
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EB  APPLICATION  OP  STRAWN  TELEPHONE  COMPANY, 
Fred  Cording,  Owner. 

[No.  3434.] 

RtUeB'-^  Discrimination  ^^Otmera  of  telephone  instruments, 

A  change  in  rates  charged  to  owners  of  telephone  equipment  was 
ordered  to  eliminate  discrimination  in  favor  of  such  owners. 
Telephone  —  Classification  for  rates  —  Rural  and  resident. 

Rural  and  resident  telephones  should  be  classified  separately  in 
a  schedule  of  rates  of  a  telephone  company,  although  the  class  of  serv- 
ice furnished  and  the  rates  that  apply  are  the  same. 

[April  22,   1916.] 

Am-icATioN  to  change  telephone  rates  to  eliminate  discrim- 
ination; granted. 

By  the  Commission:  Application  in  the  above-entitled  matr 
ter  sets  forth  that  the  petitioner  is  a  public  utility  engaged  in 
the  management  and  operation  of  a  telephone  system  in  and 
around  the  village  of  Strawn,  Livingston  county,  Illinois,  and 
that  as  such  public  utility  it  is  subject  to  the  provisions  of  an  act 
entitled,  "An  Act  to  Provide  for  the  Regulation  of  Public  Utili- 
ties/' now  in  force  in  the  state  of  Illinois. 


P.U.R/15C.— 7. 
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Application  further  sets  forth  that  the  present  rates  and 
charges  of  the  petitioner  are  discriminatory,  in  that  lower  rates 
are  charged  subscribers  who  own  their  telephones  than  the  rates 
charged  subscribers  whose  telephones  are  furnished  by  the  com- 
pany. 

The  rates  of  the  petitioner  now  in  force  and  effect  are  as 
follows : 

Rural  telephones— company  furnishing  telephone   $12.00  per  year 

Rural  telephones — subscriber  furnishing  telephone 9.00     "       ** 

Business  telephones — company  furnishing  telephone   15.00     "       " 

Business  telephones — subscriber  furnishing  telephone 10.00     "      " 

Application  is  made  for  authority  to  discontinue  the  rates 
charged  subscribers  who  own  their  telephones,  and  to  charge  the 
regular  schedule  rates  for  the  class  of  service  furnished  to  all 
subscribers. 

"In  the  Matter  of  Rates  and  Charges  Applicable  to  Subscrib- 
ers Who  Own  Their  Telephones,"  Conference  Ruling  No.  15, 
and  in  other  decisions  heretofore  made,  the  Commission  held 
that  it  is  unlawful  to  grant  any  reduction  from  the  r^ular  rate 
on  account  of  subscribers  owning  their  telephones.  The  com- 
pany may  purchase  or  rent  telephones  now  in  use  by  subscribers, 
but  no  subscribers  shall  be  allowed  a  lower  rate  on  account  of 
his  owning  the  telephone.  The  company  shall  furnish  telephones 
whenever  it  becomes  necessary  to  replace  telephones  now  owned 
by  subscribers,  and  in  all  new  installations  the  company  shall 
furnish  all  instruments. 

It  appears  from  the  schedule  of  rates  now  in  force  and 
effect,  as  set  forth  in  the  application,  that  the  classification  "rural 
telephones''  includes  residence  telephones  in  the  village  of 
Strawn,  and  that  all  telephones,  except  business  telephones,  are 
connected  on  party  lines.  It  appears  that  some  distinction 
should  be  made  between  residence  telephones  and  rural  tele- 
phones, even  though  the  class  of  service  furnished  and  the  rates 
that  apply  are  the  same,  and  the  classification  "residence  tde- 
phones"  should  be  established. 

It  is  therefore  ordered  that  the  rates  that  apply  to  subscribers 
who  own  their  telephones,  as  set  forth  in  the  application  of  the 
petitioner,  the  Strawn  Telephone  Company,  Fred  Cording,  Own- 
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er,  shall  be  discontinued,  and  the  regular  schedule  ratea^  as  set 
forth  in  the  following  schedule,  shall  apply  to  all  subscribers: 

Business  telephones   $15.00  per  year 

Residence  telephones    12.00    "       " 

Rural    telephones    12.00    "      " 

It  is  further  ordered  that  such  change  in  rates  shall  become 
efFeetive  as  of  May  1,  1915,  and  the  regular  schedule  rates  shall 
be  filed,  posted,  and  published  by  said  petitioner  as  provided 
by  §  34  of  an  act  entitled,  "An  Act  to  Provide  for  the  Eegula- 
tion  of  Public  Utilities," 

By  order  of  the  Commission,  this  22d  day  of  April,  1916, 
dated  at  Springfield,  Illinois. 

Note. — ^The  Commission  has  also  granted  the  following  applica- 
tions of  telephone  companies  to  change  rates  so  as  to  elimiaate  dis- 
crimination in  favor  of  owners  of  equipment:  Re  Tower  Hill 
Teleph.  Co.  No.  3264,  April  22,  1915;  Re  McClintock  Mut.  Teleph. 
Co.  No.  3402,  May  6,  1915;  Re  Roanoke  Teleph.  Co.  No.  3407, 
April  22,  1915;  Re  Farmers'  Teleph.  Co.  No.  3435,  April  8,  1915; 
Re  Fayette  Home  Teleph.  Co.  No.  3452,  April  22,  1915;  Re  Warren 
Mut.  Teleph.  Co.  No.  3457,  April  8,  1915;  Re  Stark  County  Teleph. 
Co.  No.  3518,  April  22,  1915;  Re  Berwick  Switchboard  Co.  No. 
3530,  May  6,  1915;  Re  Westfield  Mut.  Teleph.  Co.  No.  3596,  April 
22,  1915;  Re  Galva  Teleph.  Co.  No.  3606,  April  22,  1915;  Re 
iiueen  City  &  S.  Teleph.  Co.  No.  3667,  April  22,  1915. 

For  cases  in  which  rates  were  changed  to  eliminate  discrimination 
in  favor  of  stockholders,  see  Re  Calhoun  Farmers'  Co-op.  Teleph.^ 
Co.  and  note  attached,  ante,  93. 

See  also  Re  Pittsboro  Home  Teleph.  Co.  post,  104;  and  Be  In- 
vestigation into  Rates  of  Social  Teleph.  Co.  post,  106. 


IliLINOIS  PUBIilO  UTttlTIES  COMMISSION. 

RE  APPLICATION  CITIZENS^  MUTUAL  TELEPHONE 
COMPANY. 

[No.  3160.] 

^Rates  ^  Discrimination -^  Telephones  ^  Higher  rates  in  public  "build" 
ings. 

A  telephone  company  is  not  entitled  to  charge  a  higher  flat  or 
unlimited  message  rate  for  telephones  in  public  buildings  than  for  or* 
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dinary  business  telephones,  although  the  former  is  ordinarily  used  more 
frequently  than  the  latter. 

Bates '-miHscTf^niination'^  Telephones '^OamMnea  Intsiness  and  resi" 
dence  telephones, 

A  telephone  company  will  not  be  permitted  to  charge  less  for  a 
combined  business  and  residence  telephone  on  the  same  line  than  the 
sum  of  the  regularly  published  residence  and  business  rates. 

Rates  ^Discrimination '-'Telephone  stockholders  ^^  Change  to  elitni^ 
nate, 

A  telephone  company  was  authorized  to  change  its  rates  so  as  to 
eliminate  discrimination  in  favor  of  stockholders. 
Return -^  Telephone  ^  Improper  charges  to  subscribers. 

The  subscribers  of  a  telephone  utility  should  not  be  required  to 
contribute  any  amount  in  the  form  of  increased  rates  or  otherwise 
toward  increasing  the  capitalization  of  the  plant,  since  only  stock- 
holders can  share  in  the  return  on  such  increased  capitalization. 

[May  6,  1916.] 

Application  to  change  rates  to  eliminate  discrimination; 
granted. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  This  is  an  application  for  authority 
to  discontinue  discriminatory  rates,  and  to  put  into  effect  a  sched- 
ule of  rates  that  will  yield  additional  revenue.  Application  sets 
forth  that  the  petitioner  is  a  public  utility  engaged  in  the  man- 
agement and  operation  of  a  telephone  system  in  and  around  the 
town  of  Cambridge,  Henry  county,  Illinois,  and  that  as  such 
public  utility  it  is  subject  to  the  provisions  of  an  act  to  pro- 
vide for  the  regulation  of  public  utilities,  now  in  force  in  the 
state  of  Illinois. 

Application  further  sets  forth  that  the  rates  of  the  petitioner 

now  in  force  and  effect  are  as  follows: 

stockholders'  telephones — individual  lines   $  7.00  per  year 

Stockholders'  telephones — party  lines 6.00  "  " 

Nonstockholders'  telephones — ^individual  lines   12.00  "  " 

Nonstockholders'  telephones — party  lines   10.00  "  '* 

Telephones  furnished  in  Courthouse— each  telephone   20.00  '*  " 

Bural  telephones — lines   and   telephones   owned   and   main- 
tained by  subscribers 4.00  "  * 

Application  is  made  for  authority  to  discontinue  the  present 
rates  and  to  put  into  effect  the  following  schedule: 

Individual  line  telephones  in  public  buildings $20.00  per  year 

Party  line  telephones  in  public  buildings  16.00     •*       " 

Individual  line  business  telephones   14.00    ".  _    ** 

Party  line  business  telephones    12.00 
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Individual  line  residence  telephones   ..<.-. 12.00  "  " 

Party  line  residence  telephones .^. ... .     10.00  "  " 

Business  and  residence  telephones  on  one  line   . .  '.yjy, . .     24.00  "  " 

Extension  telephones   .'•.*... ". ,       2.50  **  ** 

Rural  telephones — lines  and  telephones   owned   and  ibain- 

tained  by  subscribers  -.' ,  .    4.00  "  " 

Hearing  in  this  case  was  held  at  Springfield,  EHhois,  Janu- 
ary 21,  1915.  Carl  A.  Holin,  attorney,  appeared  on- 'behalf  of 
the  petitioner;  no  one  appeared  objecting.  .-"'    ^ 

The  petitioner,  in  October,  1914,  filed  an  applicatioti.-;?or 
authority  to  discontinue  certain  discriminatory  rates,  wHjidi' 
authority  was  granted  by  the  Commission  in  its  order  in  case: 
No.  2856,  Citizens'  Mutual  Telephone  Company.  This  appli- ' 
cation  provided  only  for  the  discontinuance  of  discriminatory 
rates,  and  failed  to  mention  any  need  for  additional  revenue. 
Subsequently  an  amended  application  was  filed,  which  is  the 
application  now  under  consideration,  but  which  reached  the 
Commission  after  the  order  covering  the  original  application 
had  been  issued.  Therefore,  the  changes  in  rates  authorized  in 
the  aforesaid  order  have  not  been  placed  in  effect. 

A  statement  of  all  assets,  liabilities,  earnings,  and  expenses 
for  the  year  ending  June  30,  1914,  was  submitted  by  the  peti- 
tioner as  proof  of  the  financial  condition  of  the  utility.  Accord- 
ing to  this  statement,  the  utility  is  serving  in  and  around  the 
town  of  Cambridge  a  total  of  564  subscribers,  270  of  which  are 
**rural  service"  subscribers  owning  and  maintaining  their  own 
lines  and  telephones.  The  utility  is  capitalized  at  $4,750,  of 
which  $3,540  is  outstanding.  In  addition  to  this  liability,  there 
is  a  floating  debt  of  $5,100,  which,  according  to  the  testimony 
submitted  at  the  hearing,  was  contracted  during  the  year  1913 
in  the  establishment  of  an  underground  distribution  system. 

The  replacement  cost  of  the  plant  new  is  estimated  by  the 
petitioner  at  about  $15,000.  In  view  of  the  fact  that  the  utility 
is  serving  only  294  telephones  in  which  it  has  any  investment 
whatever,  the  balance  of  the  development  belonging  entirely  to 
the  rural  subscribers,  it  appears  that  an  investment  of  approxi- 
mately $51  per  station  is  considerably  higher  than  would  natu- 
rally obtain  under  ordinary  conditions  in  exchanges  of  the  same 
general  character  as  Cambridge,  and  it  appears  that  this  is 
accounted  for  by  the  underground  distribution  system  recently 
installed* 
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According  to  the-fitatement,  the  gross  revenue  for  the  twelve 
months  ending  Jiibe  30,  1914,  amounted  to  $3,500,  including 
$200  toll  revenue,  and  the  gross  operating  expenses,  including 
repairs  and  ta;t^s,  amounted  to  $3,335,  leaving  a  net  yearly  reve- 
nue of  $1^5*1.  An  item  of  $300  interest^  however,  left  a  deficit 
of  $135.  • '  Jf o  amount,  apparently,  was  set  aside  for  deprecia- 
tion,^ anxl  judging  from  the  rather  large  floating  debt,  it  appears 
tb|[t-..the  so-called  additions  to  plant  are  really  chargeable  to 
4${ireciation  and  replacement. 

/•On  the  basis  of  the  development  as  of  June  30,  1914,  the 

'  annual  exchange  revenue  under  the  existing  rates  would  amount 

to,  approximately,  $3,314,  as  indicated  by  the  following  table: 

Classification                                    Rate  Revenue 

43  Individual  line  telephones   (stockholders)  @  $  7.00  per  year  |    294.00 

25  Individual  line  telephones   (renters)    ....  (u,     12.00     **       "  300.00 

126  Party  line  telephones  (stockholders)    (^       5.00     "       "  630.00 

101  Party  line  telephones   (renters)    @     10.00     "       "  1,010.00 

270  Rural  service  telephones   (^       4.00     "       **  1,080.00 


664^  Total  $3,314i)0 

'Number  of  stockholder  and  renter  subscribers  as  shown  by  the  annual 
report  submitted  by  petitioner  for  the  year  ending  June  30,  1914. 

It  appears,  therefore,  that  the  petitioner's  statement  of  gross 
revenue  is  approximately  correct 

Under  the  proposed  rates,  the  gross  revenue,  according  to 
testimony  submitted  at  the  hearing,  would  amount  to  $4,656, 
which  is  an  increase  of  more  than  25  per  cent  over  the  present 
revenue.  Such  an  increase  in  revenue  hardly  seems  justifiable 
in  view  of  the  fact  that  the  petitioner  has  placed  a  capital  value 
on  certain  expenditures  that  are  chargeable,  in  part  at  least, 
to  reconstruction.  Also,  the  schedule  of  rates  that  the  petitioner 
proposes  to  put  in  effect  contains  certain  irregular  and  discrimi- 
natory features. 

Petitioner  proposes  to  charge  a  rate  of  $20  per  year  for  each 
individual  line  telephone  in  a  public  buUding  and  an  annual 
rate  of  $16  for  each  party  line  telephone  similarly  situated. 
While  it  may  be  true  that  telephones  in  public  buildings,  such  as 
courthouses,  schools,  etc.,  may  be  used  at  times  more  often  than 
ordinary  business  telephones,  it  does  not  appear  that  any  higher 
rate  could  be  consistently  charged  for  such  service  unless  all 
service  is  on  a  measured,  or  per  message,  basis.  The  use  of  the 
telephone,  rather  than  the  location,  should  determine  the  rate; 
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but  inasmuch  as  the  utility's  service  is  all  on  a  flat,  or  unlimited 
message,  basis,  it  appears  that  any  difference  in  rates  as  between 
subscribers  receiving  the  same  dass  oi  service  would  be  discrim- 
inatory and  unlawful. 

Petitioner  also  proposes  to  charge  a  rate  of  $24  per  year  for 
a  business  telephone  and  a  residence  telephone  on  the  same  line. 
Conference  Ruling  No.  13,  'In  the  Matter  of  Rates,  Rules,  and 
Classifications  of  Telephone  Service  in  Illinois,"  provides : 

"f.  Every  telephone  company  which  offers  business  and  resi- 
dence rates  should  publish  a  separate  and  distinct  rate  for  busi- 
ness telephones  and  for  residence  telephones,  and  a  so-called 
combined  rate  for  a  business  telephone  and  a  residence  telephone, 
which  is  less  than  the  sum  of  the  r^ularly  published  residence 
and  business  rates  is  unlawful." 

On  the  basis  of  the  proposed  rates  with  the  discriminatory 

rates  eliminated,  the  annual  exchange  revenue  would  amount  to 

$4,278,  as  shown  by  the  following  table : 

Clasai^cation  Rate                   Revenue 

42  Individual  line  business  telephones @  $14  per  year  $    588.00 

20  Party  line  business  telephones   @     12     "       "           240.00 

26  Individual  line  residence  telephones   @     12    "      **          300.00 

207  Party   line  residence   telephones    @     10     **       "        2,070.00 

270  Rural  service  telephones   O       4    *      "        1,080.00 

564  $4,278.00 

With  the  addition  of  $200  toll  revenue,  the  gross  revenue  on 
this  basis  would  amount  to  $4,478  annually.  Assuming  that  the 
allowable  operating  expenses  are  $3,335  as*  reported  by  the  peti- 
tioner, the  net  revenue  would  amount  to  $1,143,  which  is  approx- 
imately 8  per  cent  on  an  investment  of  $15,000,  which  is  the 
estimated  value  placed  on  the  plant  by  the  petitioner. 

From  the  testimony  presented  at  the  hearing  and  from  the 
statements  filed  by  the  petitioner,  it  appears  that  the  utility  has, 
in  the  past,  conducted  its  affairs  in  rather  an  unbusinesslike  man- 
ner in  utilizing  all  of  its  current  resources  in  attempting  to 
build  up  the  plant.  The  subscribers  of  a  telephone  utility  should 
not  be  r^uired  to  contribute  any  amount,  in  the  form  of  in- 
creased rates,  or  otherwise,  toward  increasing  the  capitalization 
of  the  plant,  since  only  the  stockholders  can  share  in  the  return 
on  such  increased  capitalization. 

However,  the  evidence  shows  that  the  petitioner  is  now  operat- 
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ing  at  a  loss,  and  that  the  proposed  schedule,  with  the  discrimi- 
natory rates  eliminated,  will  not  yield  any  revenue  in  excess  of 
what  will  be  required  by  the  utility.  From  a  careful  consider- 
ation of  all  the  facts  and  circumstances  presented  in  this  case, 
the  Commission  has  come  to  the  conclusion  that  the  relief  sought 
should  be  granted. 

It  is  therefore  ordered  that  the  petitioner,  Citizens'  Mutual 
Telephone  Company  of  Cambridge,  Illinois,  shall  discontinue 
the  schedule  of  rates  and  charges  that  it  now  has  in  force  and 
effect,  and  substitute,  in  lieu  thereof,  the  following  schedule: 

Individual   line  business  telephones    $14.00  per  year 

Party  line  business  telephones    12.00     "       " 

Individual  line  residence  telephones    12.00     "       *' 

Party  line  residence  telephones  10.00    "      " 

Extension  telephones    2.50     "       " 

Switching  charge  for  "rural  service"  subscribers   4.00    **       " 

It  is  further  ordered  that  the  schedule  of  rates  herein  author- 
ized shall  become  effective  as  of  May  1,  1915,  and  shall  be  filed, 
posted,  and  published  by  said  petitioner  as  provided  by  §  34  of 
an  act  entitled,  '^An  Act  to  Provide  for  the  Regulation  of  Public 
Utilities.'' 

By  order  of  the  Commission,  this  6th  day  of  May,  1915,  dated 
at  Springfield,  Illinois. 

Note. — The  Commission  also  ordered  the  applicant  telephone 
company  to  discontinue  a  combined  business  and  residence  rate 
which  was  less  than  the  sum  of  the  regularly  published  business 
and  residence  rates,  in  Ke  Stark  County  Teleph.  Co.  No.  3815,  April 
22,  1915. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

IN  RE  APPLICATION  OF  PITTSBORO  HOME  TELEPHONE 

COMPANY. 

[No.  1362.] 

Rates  —  Telephone  —  Diserimination  —  Stockholdera, 

Under  §  112  of  the  Indiana  utility  commission  act^  the  praetiee 
of  charging  stockholders  different  rates  from  those  charged  to  other 
users  of  telephone  service  is  clearly  illegal. 

[May  3,  1915.3 
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Application  of  telephone  company  for  permission  to  increase 
rates  to  eliminate  discrimination  in  favor  of  stockholders ;  grant- 
edy  and  the  rate  of  $1  per  month  for  all  users  of  the  service 
of  the  applicant  approved. 

By  the  Commission:  On  March  9,  1915,  the  Pittsboro  Home 
Telephone  Company,  a  corporation  organized  under  the  laws 
of  the  state  of  Indiana,  filed  an  application  with  the  Public 
Service  Commission  asking  for  authority  to  increase  its  schedule 
of  rates,  tolls,  and  charges  now  filed  with  the  Commission.  The 
petition  set  out  that  the  rate,  toll,  and  charge  in  force  January 
1,  1913,  was  as  follows:  33 J  cents  per  month  for  stockholders 
and  $1  per  month  for  users  of  telephone  service  other  than 
stockholders.  The  petition  further  states  that  said  rates  are 
discriminatory,  and  prays  permission  to  fix  a  rate  of  $1  per 
month  for  both  stockholders  and  nonstockholders. 

A  hearing  was  held  before  the  Commission  in  this  cause  April 
9,  1915,  and  the  telephone  company  and  the  stockholders  were 
represented. 

The  evidence  showed  that  a  meeting  of  the  stockholders  had 
been  held  prior  to  the  filing  of  the  above  petition,  and  this 
action  had  the  sanction  of  that  meeting. 

The  utility  commission  act,  §  112,  provides  as  follows: 

"If  any  public  utility,  or  any  agent  or  officer  thereof,  or  any 
officer  of  any  municipality  constituting  a  public  utility  as  de- 
fined in  this  act,  shall,  directly  or  indirectly  by  any  device  what- 
soever, charge,  demand,  collect,  or  receive  from  any  person, 
firm,  or  corporation  a  greater  or  less  compensation  for  any  serv- 
ive  rendered  or  to  be  rendered,  or  for  any  service  in  connection 
therewith,  than  that  prescribed  in  the  published  schedules  or 
tariffs  then  in  force  or  established  as  provided  herein,  or  than 
it  charges,  demands,  collects,  or  receives  from  any  other  person, 
firm,  or  corporation  for  a  like  contemporaneous  service,  such 
public  utility  shall  be  deemed  guilty  of  unjust  discrimination 
which  is  hereby  prohibited  and  declared  to  be  unlawful,"  etc. 

Under  this  iJection  the  practice  of  charging  stockholders  differ- 
ent rates  than  are  charged  to  other  users  of  the  telephone  service 
is  clearly  illegal. 

It  is  therefore  ordered  that  the  rate  of  $1  per  month  for  all 
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users  of  the  service  of  ihe  Pittsboro  Telephone  Company  be  and 
ij3  here  now  approved,  and  the  discrimination  in  favor  of  stock- 
holders be  discontinued. 

Note. — For  cases  in  which  telephone  companies  were  authorized 
to  change  rates  in  order  to  eliminate  discrimination  in  favor  of 
owners  of  equipment,  see  Re  Strawn  Teleph.  Co.  ante,  97,  and  note 
attached  thereto;  and  for  cases  in  which  telephone  companies  were 
authorized  to  change  rates  in  order  to  elimiaate  discrimination  as 
to  stockholders,  see  Re  Calhoun  Farmers'  Co-op.  Teleph.  Co.  ante, 
93,  and  note  attached  thereto. 


SOUTH  DAKOTA  RAILROAD  COMMMISSION. 

m  RE   IIsrVESTIGATION  INTO   RATES,   CHARGES,   AND 
PRACTICE  OF  SOCIAL  TELEPHONE  COMPANY. 

[F-99;  F-155.] 

Telephones  —  Contracts  —  Requirements  of  statute* 

AU  agreements  and  contracts  of  every  kind  between  telephone 
companies  of  South  Dakota  and  every  person,  firm,  corporation,  or 
municipality,  in  any  manner  affecting  the  conduct  of  the  telephone 
business,  is  required  by  statute  to  be  in  writing  and  filed  in  the  office 
of  the  Board  of  Railroad  Commissioners,  failure  to  comply  therewith 
subjecting  the  offender  to  a  fine  of  not  less  than  $200  or  more  than 
$1,000. 
B4it€S  —  Telephone  —  Discrimination  —  Stockholders, 

The  practice  of  a  telephone  company  of  favoring  its  stockholders 
by  lower  rates  than  those  charged  to  other  subscribers  violates  the  pro- 
visions of  §  10,  chap.  289,  of  the  Laws  of  South  Dakota  of  1909,  as 
amended  by  chap.  218  of  the  Laws  of  1911. 
Rates  —  Telephone  —  Dlscritnination  —  Owners  of  equipment. 

The  practice  of  a  telephone  company  of  permitting  its  sub- 
scribers, whether  stockholders  or  not,  to  purchase  certain  equipment 
and  thereby  secure  service  at  a  less  or  different  rate  from  that  charged 
for  the  same  class  of  service  generally,  should  be  discontinued;  and 
any  equipment  owned  by  individual  subscribers  should  be  taken  over 
by  the  company  and  reasonable  compensation  paid  therefor,  each  8ub> 
scriber  thereafter  being  required  to  pay  the  regular  rental  charge  for 
each  of  the  telephone  instruments  installed  for  his  use. 
Rates  —  Telephone  —  Nonsuhscribers. 

A  twenty-five  cent  nonsubscriber  telephone  rate  was  held  to  be 
excessive  for  short  distances,  and  certain  companies  were  ordered  to 
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file  in  phu»  thereof  a  graduated  schedule  of  each  rates  which  would 
more  equitably  cover  the  situation. 

Mates  —  Telephones  —  Discriminatiofi  —  Free  service. 

Under  the  South  Dakota  antipass  law  and  the  telephone  law,  a 
telephone  company  cannot  furnish  a  railway  company  a  depot  tele- 
phone free  of  charge,  the  telephone  company  being  required  to  charge 
the  railway  company  and  its  employees  the  same  rate  charged  other 
subscribers  for  the  same  class  of  service. 

Bates '^.Telephones '^Messages  "between  subscribers  of  different  ea;- 
change  units  •-  Toll  basis. 

Messages  between  the  subscribers  of  one  telephone  exchange  unit 
and  the  subscribers  of  another  exchange  unit  must  be  on  a  message  or 
toll  basis  and  transmitted  over  a  blank  or  toll  line  having  no  telephones 
attached. 

Bates  ^  Exchange  toll  service '^  Added  line  charge, 

A  telephone  company  connected  on  a  toll  basis  with  another  com- 
pany forming  a  separate  exchange  unit  will  not  be  permitted  to  make 
an  added  line  charge  where  a  nonsubscriber  originates  a  long  distance 
or  toll  message  at  a  rural  farm  line  telephone  several  miles  distant 
from  the  exchange.  • 

Intercorporate  relations '^  Telephone   companies '•^Physical   conneC' 
tion  contracts '^  Filing  and  approval. 

Contracts  of  telephone  companies  with  respect  to  connecting  ar- 
rangements, ordered  to  be  filed  by  the  Commission,  should  give  in  de- 
tail the  exact  situation  covered  and  all  terms  and  conditions  applying 
thereto. 

Service -^  Telephones -^  Classifications  ^  Failure  to  establish  different 
charge  for  business  and  residence  telephones, 

A  telephone  company  was  required  to  furnish  the  South  Dakota 
Board  of  Railroad  Commissioners  within  thirty  days  of  the  date  of  the 
order,  information  as  to  why  it  had  failed  to  classify  its  service  and 
establish  a  different  rental  charge  for  business  telephones  than  for 
residence  telephones. 

[April  28,  1915.] 

IrrvT:sTioATioN  of  the  rates,  charges,  and  practices  of  the 
Social  Telephone  Company;  changes  in  rates  authorized  to  elim- 
inate discrimination  between  stockholders,  owners  of  equipment 
and  other  subscribers;  free  service  to  railroad  at  depot  ordered 
discontinued;  certain  companies  ordered  to  enter  into  and  file 
written  contracts  with  reference  to  connection  arrangements; 
one  company  ordered  to  furnish  Commission  information  touch- 
ing its  failure  to  classify  its  service. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Board:  Pursuant  to  notice  duly  served,  hearing  in 
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this  matter  was  held  in  the  court  room  in  Britton,  South  Dakota, 
on  April  21,  1914,  before  Commissioners  Robinson  and  Smith. 

The  Social  Telephone  Company  appeared  by  Mr.  D.  G.  Stokes, 
its  president;  the  Langford  Telephone  Company  appeared  by 
Mr.  H.  P.  Holcomb,  its  secretary. 

From  the  record  it  appears  that  the  Social  Telephone  Com- 
pany is  incorporated  with  a  capital  stock  of  $35,000;  that  it 
has  465  stockholders,  and  operates  exchanges  in  Britton,  New- 
ark, Kidder,  Claremont,  and  Heda,  and  rural  lines  radiating 
from  each  of  said  exchanges,  and  connects  wuth  other  compa- 
nies at  several  points.  The  exchange  at  Claremont  is  owned 
and  operated  jointly  with  the  Groton-Femey  Telephone  Com- 
pany. The  Langford  Telephone  Company  owns  and  operates 
an  exchange  at  Langford,  and  connects  with  the  Social  Telephone 
Company  at  Britton  and  with  the  Pierpont  Telephone  Com- 
pany at  Pierpont.  It  also  has  a  connection  with  the  Groton- 
Femey  Telephone  Company  and  the  Social  Telephone  Company 
at  Claremont. 

The  record  also  shows  that  there  are  no  contracts  covering 
the  connecting  arrangements  with  these  different  companies.  In 
the  decision  of  August  21,  1913,  a  copy  of  which  was  served 
upon  the  interested  companies,  it  was  held  that  our  statute  re- 
quires all-  rates  of  every  kind,  and  all  contracts,  agreements, 
and  franchises  to  be  filed  in  the  office  of  the  Board  of  Eailroad 
Commissioners.  The  contracts  are  to  be  filed  as  required  by 
the  statute,  and  they  must  be  in  writing,  or  it  will  be  impossible 
to  file  them.  It  follows  as  a  consequence  that  "all  agreements 
iind  contracts  of  every  kind  between  telephone  companies''  and 
every  person,  firm,  or  corporation  or  municipality  in  any  man- 
ner affecting  the  conduct  of  the  telephone  business  must  be  in 
writing  and  filed.  A  failure  to  comply  with  the  provisions  of 
the  section  requiring  these  filings  subjects  any  telephone  com- 
pany and  any  officer  or  agent  of  any  telephone  company  violatr 
ing,  neglecting,  failing,  or  refusing  to  make  such  filing,'  to  a 
fine  of  not  less  than  $200  nor  more  than  $1,000. 

The  rental  rates  charged  by  the  Social  Telephone  Company 

for  the  different  classes  of  service  are  as  follows : 

Business  rate    $1.50 

Residence   rate    1.00 

Stockholders  rate,  any  service 76 
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and  where  a  stockholder  paid  rent  for  one  telephone  and  then 
desired  the  service  of  the  second  tel^hone,  he  could  secure  same 
by  the  purchase  of  an  instrument  and  paying  for  the  installa- 
tion of  the  same. 

This  Commission  has  repeatedly  held  that  telephone  companies 
must  make  the  same  rates  to  all  subscribers  for  the  same  class 
of  service,  and  ,that  they  are  forbidden  by  law  to  make  different 
rates  for  stockholders  and  for  persons  who  are  not  stockholders. 
The  mere  statement  of  the  present  schedule  of  rates  shows  that 
the  company  has  been  violating  the  law  and  is  guilty  of  unjust 
discrimination,  inasmuch  as  they  have  favored  their  stockhold- 
ers by  lower  rates  than  are  charged  to  those  who  are  not  stock- 
holders, and  that  the  practice  is  clearly  violative  of  the  provisions 
of  §  10,  chapter  289,  Laws  of  1909,  as  amended  by  chapter  218 
of  the  Laws  of  1911.  Li  connection  with  the  practice  of  the 
company  in  permitting  its  subscribers,  whether  stockholders  or 
not,  to  purchase  certain  equipment  and  thereby  secure  service 
at  a  less  or  different  rate  than  that  charged  for  the  same  class  of 
service  generally,  has  been  held  to  be  bad  telephone  practice, 
and  the  company  should  desist  therefrom  immediately  upon  the 
service  of  the  order  in  this  case.  •  Any  equipment  now  owned 
by  individual  subscribers  should  be  taken  over  by  the  company 
and  reasonable  compensation  paid  therefor,  and  each  subscriber 
be  required  to  pay  the  regular  rental  charge  for  each  of  the 
telephone  instruments  installed  for  his  use. 

The  record  shows  that  different  companies  operating  in  this 
territory  have  a  25  cent  nonsubscriber  rate,  the  company  originat- 
ing the  message  collecting  and  retaining  the  entire  charge.  It 
is  our  conclusion  that  while  this  25  cent  rate  may  be  a  reason- 
able charge  for  the  longer  distances  covered  by  the  different  com- 
panies, that  it  is  an  excessive  charge  for  the  shorter  haul  mes- 
sages, and  the  interested  companies  should  cause  to  be  filed  with 
the  Board  a  graduated  schedule  of  nonsubscriber  rates  which 
would  more  equitably  cover  the  situation,  and  each  company 
should  account  to  the  other  for  the  money  received  from  this 
source. 

After  the  commencement  of  these  proceedings,  the  company 
made  application  to  the  Board  for  permission  to  change  its  sched- 
ule of  rates  with  a  view  of  eliminating  the  discrimination  that 
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had  existed  between  stockholders  and  nonstockholders,  and  re- 
quested permission  to  put  into  effect  the  following  schedule  of 
rates: 

Main    line    business   rate    $lifO 

Party  line  business  rate   1.25 

Main  line  residence  rate   1.50 

Party  line  residence  rate 1.25 

Rural  rates   1.25 

except  at  the  exchange  in  Hecla,  where  the  rates  w-ere  to  be : 

Main  line  business  rate   $1.50 

Party  line  business  rate 1.00 

Residence  rate 1.00 

Hearings  were  held  on  this  application  on  December  2,  and 
December  21,  1914,  at  Britton,  South  Dakota,  when  statements 
showing  receipts  and  disbursements  from  November  1,  1913,  to 
November  1,  1914,  were  submitted,  and  an  inventory  of  the  prop- 
erty of  the  company  was  filed.  From  the  information  contained 
therein  and  a  careful  comparison  of  the  rates  charged  by  other 
like  companies,  it  is  our  conclusion,  and  we  so  find,  that  the 
following  would  be  a  reasonable  schedule  of  rates,  and  that  the 
application  of  the  Social  Telephone  Company  be  granted  as  modi- 
fied herein,  and  the  company  be  ordered  to  put  such  schedule  of 
rates  into  effect  May  1,  1915: 

Main  line  business,  p^r  month  per  'phone   $1.50 

Party    line   business,   per   month    per    'phone    1.25 

Main  line  residence,   per  month   per  'phone   1 .26 

Party  line  residence,  per  month  per  'phone 1.00 

Rural  party  line,  per  month  per  'phone ]  .25 

or  Rural  party  line,  per  year  per  'phone   35.00 

and  that  the  company  be  authorized  to  put  into  effect  as  of  same 
date  at  its  exchange  in  Hecla,  the  following  schedule  of  rates: 

Main  line  business,  per  month  per  'phone $1.50 

Party  line  business,  per  montn  per  'phone   1.00 

Residence,  per  month  per  'phone    1.00 

the  schedule  authorized  for  the  exchange  in  Hecla  to  remain 
in  effect  until  such  time  as  an  investigation  may  be  had  of  the 
conditions  existing  in  that  exchange. 

While  the  accounts  of  this  company  are  very  incomplete,  the 
information  w^as  obtained  that  it  maintains  a  total  of  674  tele- 
phones, more  particularly  as  follows: 

10  main   line  business  telephones 
109  party  line  business  telephones 

8  main  line  residence  telephones 
152  party  line  residence  telephones 
295  rural    party    line    telephones. 
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Applying  the  proposed  rates  to  tlie  different  classes  of  service 
as  previously  indicated^  and  including  $400.56,  the  amount  as 
given  by  the  company  for  toll  receipts,  would  make  the  annual 
receipts  of  the  company  $8,530.56.  Taking  the  company's  state- 
ment of  the  actual  annual  expenses  at  $4,889.93,  and  allowing 
$200  for  maintenance,  $100  for  poor  accounts,  and  $200  for 
miscellaneous  expense,  figuring  depreciation  at  7  per  cent  of  the 
estimated  reproduction  value  of  $25,000,  and  interest  at  7  per 
cent  on  the  present  value  of  $20,000,  the  total  expense  of  $8,539.- 
93  is  computed,  which  would  leave  a  deficit  of  $9.37. 

It  is  a  matter  of  record  in  this  case  that  the  telephone  com- 
pany is  furnishing  the  railway  company  with  its  telephone  in 
the  depot,  free  of  charge.  While  it  is  true  that  this  service  is 
an  accommodation  to  the  patrons  of  the  defendant  telephone 
company,  the  antipass  law  of  this  state  absolutely  prohibits  fur- 
nishing free  telephone  instruments  and  free  telephone  service, 
and  it  is  also  prohibited  by  the  plain  terms  of  the  telephone  law. 
As  a  consequence,  the  same  rates  must  be  charged  the  railway 
company  and  its  employees  as  are  charged  other  subscribers  for 
the  same  class  of  service. 

At  the  hearing,  the  management  of  the  Social  Telephone  Com- 
pany requested  that  they  be  informed  as  to  what  rates  should 
apply  between  subscribers  of  the  Langford  Telephone  Company 
at  its  exchange  in  Langford  and  the  subscribers  of  the  Social 
Telephone  Company  at  its  exchange  in  Britton,  particularly  as 
to  whether  the  regular  toll  rate  should  be  imposed  or  a  flat  rate 
at  so  much  per  telephone  per  month  be  established.  In  answer- 
ing this  question,  it  is  deemed  sufficient  to  quote  from  the  lan- 
guage used  in  the  decision  of  August  21,  1913,  before  referred 
to: 

"As  heretofore  stated  in  the  course  of  this  decision,  this  Com- 
mission is  of  the  opinion  that  each  telephone  exchange  and  all 
lines  operated  by  it  in  connection  therewith,  as  well  as  all  lines 
connected  with  it  on  a  switching  basis,  constitute  a  unit  for 
telephone  servica  All  telephone  subscribers  connected  with  this 
local  exchange  are,  under  the  arrangements  provided  for  by  our 
statute,  permitted  to  freely  interchange  conmiunication  through 
the  medium  of  a  local  exchange.  In  other  words,  all  subscribers 
are  permitted  to  converse  with  all  other  subscribers  to  a  local 
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exchange  upon  the  payment  of  their  telephone  rent,  and,  in  case 
of  the  connecting  companies,  of  the  switching  fees  provided  by 
law.  Eural  telephone  companies  not  operated  by  the  local  ex- 
change are,  under  our  statute,  upon  being  connected  with  the 
local  exchange,  and  payment  of  the  switching  fee,  made  a  part 
of  such  exchange,  so  that  the  patrons  of  such  connecting  rural 
lines  are  permitted  to  talk  without  any  additional  charge  to  all 
their  patrons  connected  with  the  local  exchange,  and  all  other 
patrons  who  are  subscribers  of  or  connected  with  the  local  ex- 
change are  permitted  to  talk  to  the  subscribers  of  such  connect- 
ing rural  line  without  the  exacting  of  any  additional  charge. 
In  other  words,  a  local  exchange  and  all  of  its  connecting  lines^ 
whether  owned  and  operated  by  it  or  connected  with  it  on  a 
switching  basis,  constitute  a  telephone  unit  and  are  permitted  to 
talk  with  each  other  without  any  extra  charge." 

From  the  foregoing,  it  will  be  noted  that  rural  lines  having 
connection  with  an  exchange  upon  a  switching  basis  are  per* 
mitted  to  interchange  messages  with  the  subscribers  of  the  ex- 
change with  which  they  are  connected.  Messages  between  the 
subscribers  of  one  exchange  \init  and  the  subscribers  of  the 
second  exchange  unit,  it  necessarily  follows,  must  be  on  a  message 
or  toll  basis  and  transmitted  over  a  blank  or  toll  line  having 
no  telephones  attached. 

Another  question  propounded  by  the  company  was  as  foUows  r 
Will  the  company  be  permitted  to  make  an  Added  line  charge 
where  a  nonsubscriber  originates  a  long  distance  or  toll  message 
at  a  rural  farm  line  telephone  several  miles  distant  from  the 
exchange  ?  In  this  connection,  it  has  been  decided  by  the  Com- 
mission in  former  cases  that  an  added  line  charge  for  either  orig- 
inating or  terminating  a  message  shall  not  be  permitted.  Section 
6  of  the  telephone  law  provides  that  all  terminal  fees  for  all 
incoming  and  outgoing  messages  shall  not  exceed  5  cents  for  any 
message  originating  or  terminating  in  South  Dakota,  unless 
otherwise  ordered  by  the  Board  of  Railroad  Commissioners,  and 
up  to  this  time  no  order  has  been  issued  by  the  Board  disturbing^ 
the  5  cent  terminal  fee  fixed  by  statute.  The  law  contemplates 
that  there  shall  be  allowed  in  the  exchange,  where  the  toll  mes- 
sage originates,  a  terminal  fee  of  5  cents,  and  to  the  exchange 
where  the  message  terminates  another  terminal  fee  of  5  cents, 
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and  these  two  terminal  fees  are  included  within  the  toll  charge* 
This  fee  having  been  fixed  by  the  legislature,  it  is  presumed  to- 
be  reasonable  and  to  afford  compensation  for  all  of  the  services- 
in  connection  with  the  toll  message,  both  at  the  originating  and 
terminating  exchange,  as  well  as  for  the  service  of  delivering  a 
toll  message  over  a  line  owned  by  it,  or  one  connected  with  it  on 
a  b-witching  basis.  We  have  a  statute  in  this  state  authorizing, 
rural  telephone  lines  to  become,  by  connection  on  a  switching 
basis,  a  part  of  a  local  exchange ;  and  it  is  our  opinion  that  rural 
telephone  lines  operated  by  local  exchanges  on  a  switching  basis, 
together  with  a  local  exchange,  constitute,  as  stated  before,  a 
single  unit  for  telephone  service,  and  that  in  the  delivery  and 
transmission  of  toll  messages  a  6  cent  terminal  fee  on  all  incom- 
ing and  outgoing  messages  applies  as  a  compensation  for  all  of 
the  service  rendered  within  the  unit 

While  the  Langford  Telephone  Company  is  not  directly  a 
party  to  this  case,  they  appeared  at  the  hearing,  and  it  is  a 
matter  of  record  that  it,  as  well  as  the  Social  Telephone  Com- 
pany, has  failed  to  cause  to  be  put  in  writing  all  contracts  and 
agreements  with  connecting  companies;  that  it  further  appears 
that  both  of  these  companies  extend  interchange  of  service  with 
different  companies  free  of  charge,  and  that  the  Langford  Tele- 
phone Company  charges  $1  a  month  per  telephone,  regardless 
of  the  class  of  service  furnished.  In  other  words,  it  does  not 
make  any  distinction  between  business  and  residence  service. 
It  is  our  conclusion  that  these  companies  should  be  ordered  to 
enter  into  written  contracts  with  the  different  companies  with 
which  either  of  them  has  connecting  arrangements,  and  cause  to 
be  filed  with  this  Board  within  thirty  days  certified  copies  of 
such  contracts.  Such  contracts  should  give  in  detail  the  exact 
situations  covered,  and  thereby  all  terms  and  conditions  apply- 
ing thereta  The  Langford  Telephone  Company  should  also  be 
required  to  furnish  the  Board,  within  thirty  days,  information 
as  to  why  it  has  failed  to  classify  its  service  and  establish  a 
different  rental  charge  for  business  telephones  than  for  residence 
telephones. 

Let  an  order  be  Altered  accordingly. 

Note. — For  cases  in  which  telephone  companies  were  authorized 
P.U.R.'16C.— 8. 
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lo  change  rates  in  order  to  eliminate  discrimination  in  favor  of 
owners  of  equipment,  see  Re  Application  of  Strawn  Telephone  Co. 
Pred  Cording,  Owner  (111.)  ante,  97,  and  note  attached  thereto; 
and  for  cases  in  which  telephone  companies  were  authorized  to 
change  rates  in  order  to  eliminate  discrimination  as  to  stockholders, 
see  Ee  Application  of  Calhoun  Farmers^  Co-operative  Telephone  Co. 
(111.)  ante,  93,  and  note  attached  thereto. 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 

IN  EE  S.  W.  WEAVEE  et  al. 

V. 

KIEKSVILLE  LIGHT,  POWEE,  &  ICE  COMPANY, 

and 
IN  EE  KIEKSVILLE  LIGHT,  POWEE,  &  ICE  COMPANY. 

[Nos.  68  and  164.»] 

Return  — -  Operating  expenses  «  Economy  «  Cost  of  co€U, 

In  securing  the  economical  management  of  a  public  service  cor- 
poration, regard  should  be  had  to  the  possible  saving  to  be  effected  by 
the  use  of  the  cheapest  grade  of  coal  consistent  with  efficient  service. 
Intercorporate  relations  —  Bates  for  electric  energy. 

Current  furnished  by  an  electric  company  to  a  coal  company 
with  the  same  ownership,  control,  and  management,  should  be  metered 
and  charged  for  at  the  regular  schedule  of  rates. 
Bates  —  Electricity  — -  Beadjustnnent, 

Although  a  six  months'  test  disclosed  that  rates  prescribed  by  a 
former  order  of  the  Missouri  Commission  would,  with  economy  in  man- 
agement, give  a  return  in  excess  of  7  per  cent  over  and  above  reason- 
able operating  expenses  and  a  depreciation  allowance  of  6  per  cent  on 
the  present  fair  value  of  the  property  of  an  electric  corporation,  the 
Commission  nevertheless  ordered  a  readjustment  of  the  rate  schedule  to 
permit  a  somewhat  larger  margin  of  return  in  view  of  increased  operat- 
ing expenses. 

[March  20,  1915.] 

Pbooeedtng  to  determine  reasonableness  of  previous  order  of 
the  Commission  establishing  rates  for  electricity;  readjustment 
of  schedule  ordered. 

Shaw,  Commissioner:  The  results  of  six  months'  operation 
under  the  rates  prescribed  by  the  original  order  of  the  Commis- 
sion in  the  above-named  cases  being  available,  and  the  Commis- 

•  Original  Proceedings:    Vide  1  Mo.  P.  S.  C.  564. 
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sion,  being  advised  by  monthly  reports  of  defendant,  upon  its 
own  motion  set  a  hearing  to  determine  the  results  of  the  opera- 
tion under  the  prescribed  rates  for  the  period  of  six  months  from 
July  1,  1914,  to  December  31,  1914.  This  hearing  was  held 
before  Commissioner  Shaw  at  Kirksville,  Missouri,  February 
17,  1915,  at  which  time  the  testimony  of  the  Commission's  chief 
accountant  and  that  of  defendant's  manager  were  taken  in  evi- 
dence. '  So,  in  addition  to  the  evidence  taken  originally,  we  now 
have  evidence  which  is  more  accurate  in  some  respects,  and  which 
shows  the  effects  of  the  prescribed  rates.  The  material  facts  in 
evidence  follow: 

The  former  audit  was  of  the  date  April  30,  1913,  and  the 
present  audit  covers  twenty  months  additional,  from  May  1, 
1913,  to  December  31,  1914.  The  Commission's  accountant 
reports  details  of  three  periods  of  six  months  each,  ending  re- 
spectively December  31,  1913,  June  30,  1914,  and  December 
31,  1914.  Prior  to  July  1,  1914,  the  voluntary  rates  of  defend- 
ant were  in  effect,  but  from  July  1,  1914,  to  December  31,  1914, 
the  last  six  months  in  the  year  1914,  the  rates  prescribed  by  the 
Commission  in  its  original  order,  effective  July  1,  1914,  were 
in  effect. 

The  accountant  reports  that  expenditures  for  additions  and 
betterments  to  electric  plant  and  equipment  to  the  amount  of 
$6,472.60  were  made  in  the  period  May  1,  1913,  to  December 
31,  1914,  from  which  he  deducts  $5,071.72,  set  aside  as  a  reserve 
for  depreciation  in  the  same  period,  making  a  net  increase  in 
the  electric  plant  account  of  $1,400  in  round  numbers. 
.  There  were  968  consumers  in  the  month  of  January,  1914, 
and  1,046  consumers  in  December,  1914,  but  a  minimum  for 
the  year  in  July  and  August  of  913  consumers. 

Comparing  the  first  six  months  of  the  year  1914  with  the  last 
six  months  of  the  year  1914,  and  excluding  the  Star  Coal  Com- 
pany's use  of  electricity,  as  this  use  is  not  metered,  defendant 
sold  in  the  first  six  months  in  1914,  130,283  kilowatt  hours  for 
$16,567.26,  making  the  average  rate  12.7  cents  per  kilowatt 
hour,  and  in  the  last  six  months  of  1914  defendant  sold  141,837 
kilowatt  hours  for  $12,536.11,  making  an  average  rate  of  8.'8 
<5ent8  per  kilowatt  hour.  Estimating  the  Star  Coal  Company's 
use  of  electricity  at  15,000  kilowatt  hours  per  month  for  three 
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months  in  the  first  half  of  the  year  1914  and  for  three  and  one- 
half  months  in  the  second  half  of  that  year,  defendant  delivered 
in  round  numbers  175,000  kilowatt  hours  for  the  first  six  months- 
and  194,000  for  the  second  six  months  of  the  year  1914.  These 
amounts  for  six  months'  periods  correspond  to  a  total  demand 
of  from  350,000  to  400,000  kilowatt  hours  delivered  per  year,, 
and,  with  the  exception  of  the  estimates  for  the  use  of  the  Star 
Coal  Company,  appear  to  be  accurate  data,  much  more  so  than 
the  data  formerly  available. 

Defendant  has  installed  a  watt-hour  meter,  in  order  to  keep 
a  continuous  measurement  of  the  electricity  generated  at  the 
switch  board,  but  it  was  at  first  connected  incorrectly,  and 
though  this  was  remedied  in  January,  1915,  no  records  from  it 
are  as  yet  available.  The  accountant  estimates,  including  known 
amounts  delivered  to  residence  and  commercial  lighting  con- 
sumers, and  estimated  amounts  for  the  Star  Coal  Company,  and 
estimating  one  third  of  the  delivered  energy  as  the  loss  in  dis- 
tribution, 263,000  kilowatt  hours  generated  in  the  first  six 
months  of  1914  and  292,000  kilowatt  hours  generated  in  the  last 
six  months  of  1914,  or  a  total  of  over  550,000  kilowatt  hours 
generated  per  annum. 

The  Commission's  accountant  finds  the  surplus  of  the  Kirks- 
ville  Light,  Power,  &  Ice  Company,  December  31,  1914,  to  be 
$28,560.47,  which  may  be  compared  with  the  surplus  April  30, 
1913,  $12,298.36;  that  is,  the  surplus  has  been  increased  more- 
than  $16,000  in  twenty  months.  Considering  the  last  six  months- 
of  the  year  1914,  when  the  rates  prescribed  by  the  Commission 
were  in  effect,  the  income  from  electricity  sales  was  $13,476.09, 
made  up  as  follows:  Residence  lighting,  $5,551.66;  commercial 
lighting,  $6,984.45 ;  revenue  from  flat-rate  sales  and  differences 
due  to  adjustments  and  discounts,  $939.98.  And  comparing  this 
with  the  reasonable  annual  income  of  $26,370,  as  previously 
found  by  the  Commission,  we  see  that  the  actual  income  received 
under  the  prescribed  rates  for  the  six  months'  period  is  slightly 
in  excess  of  one  half  of  the  reasonable  annual  income;  that  is,, 
the  prescribed  rates  produced  an  income  $600  per  annum  in 
excess  of  the  reasonable  income  found  by  the  Commission,  with 
no  income  from  street  lighting,  for  which  defendant  has  not  as; 
yet  secured  a  contract  with  the  city. 

Considering  the  operating  expenses  for  the  last  six  month? 
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of  the  year  1914^  we  find  the  operating  expenses  based  on  actual 
operation  of  the  last  six  months  of  the  year  1914  are  some  $4,000 
per  annum  larger  than  for  the  year  ending  April  30,  1913.  The 
cost  of  coal  per  annum,  based  on  the  operations  of  the  last  six 
months  of  the  year  1914,  exceeds  the  cost  of  coal  based  on  the 
operation  of  the  year  ending  April  30,  1914,  by  about  $4,400. 
This  abnormal  increase  in  the  cost  of  coal  is  due  to  the  purchase 
of  a  much  larger  proportion  of  mine  run  and  lump  coal  at  a 
higher  price  in  the  last  six  months  of  the  year  1914.  The  fol- 
lowing tables  submitted  by  the  Commission's  accountant  show 
the  weight  and  cost  of  the  coal  of  difPerent  kinds  purchased  and 
the  division  of  the  coal  between  the  electric  and  ice  departments : 


Mine  run   . . . 

Lump    

Pea  and  nut . . 

451ack 

Freight    

Hauling     and 
unloading. . 


Less    sale    of 
cinders    . . . 


Average   price 
per    ton    . . 


January  to  June,  1914. 


Pounds 

of 

Coal. 


2,729,320 

878,450 

1,051,200 

1,287,665 


5,940,626 


2,973  tons 


Amount 
per 
Ton. 


$1.88 

2.62 

.80 

1.12 


Amount. 


$2,663.17 

1,105.08 

423.25 

720.38 

205.53 

58.89 


$5,076.30 
60.36 


$5,015.96 
1.6872 


July  to  December,  1914. 


Pounds 

of 
Coal. 

Amount 
Ton. 

Amount. 

3,123,286 

1,971,230 

80,000 

1,623,740 

$2.03 

2.50 

.78 

1.24 

$3,181.63 

2,462.71 

31.30 

943.10 

14.45 

32.84 

6,698,255 

$6,666.03 
61.36 

3,349  tons 

$6,614.68 
1.975 

Division  of  Coal  between  Electric  and  Ice  Departments. 


Tons  4>f  coal  purchased  

Used  by  ice  department,  based  on  one- 
fourth  pound  of  coal  to  one  pound  of 
ice  manufactured   

Used  by  electric  department 

Average  pounds  ol  coal  per  kw.  hr.  gen* 

era^d    

Value  of  ooal  used  at  average  price  per  ton 


Electric   department 
Ice  department  . . . . . 


January 

to  June, 

1914. 

July  to 

December, 

1914. 

2,973 
414 

3,349 
434 

2,659 

m 

$1.6872 

2,915 

20 
$1,975 

$4,317.46 
698.50 

$5,767.48 
857.20 

$5,015.95 

$6,614.68 

Total. 


6,322 

848 


6,474 


$10,074.93 
1,555.70 

$11,630.63 
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Examining  these  tables  it  will  be  noted  that  the  average  price 
per  ton  of  coal  in  the  last  six  months  of  the  year  1914  was 
approximately  $1.98,  and  in  the  first  six  months  of  1914  was 
$1.69  per  ton,  and  that  the  price  for  pea  and  nut  coal  was  about 
80  cents  per  ton,  and  the  price  for  lump  coal  was  about  $2.50 
8  ton.  The  economy  to  be  obtained  by  using  low-priced  coal 
as  compared  with  high-priced  coal  can  be  estimated  by  compar- 
ing 6,000  tons  of  coal  at  $1  per  ton,  $6,000,  with  6,000  tons  of 
coal  at  $2.50  per  ton,  $15,000.  If  the  defendant  company  is 
really  interested  in  economy  of  operation,  the  figures  presented 
in  the  table  above  are  sufficient  to  show  that  considerable  saving 
can  be  made  to  the  company  and  to  the  public  by  using  the 
lowest  priced  coal  obtainable,  which  can  be  burned  efficiently 
in  its  furnaces,  and  that  the  range  in  cost  of  coal  per  annum  is 
from  $6,000  to  $15,000,  comparing  6,000  tons  of  coal  at  $1 
per  ton  with  the  same  amount  of  coal  at  $2.50  per  ton.  Further, 
by  attention  to  securing  proper  conditions  for  combustion,  de- 
fendant can  probably  reduce  the  quantity  of  coal  used  for  generat- 
ing electricity,  as  the  accountant's  report  shows  the  rather  high 
ase  of  20  pounds  of  coal  to  generate  one  kilowatt  hour  of  elec- 
tricity, average  for  the  last  six  montlis  of  the  year  1914.  The 
increase  in  output  of  the  plant  and  some  increase  in  the  quantity 
of  coal  used,  but  more  particularly  the  larger  proportion  of  high 
priced  coal,  accounts  for  the  larger  operating  expenses  in  the  last 
six  months  of  the  year  1914. 

The  Star  Coal  Company  is  a  domestic  corporation,  having 
the  same  stockholders,  owning  stock  in  the  same  proportionate 
amounts,  and  having  the  same  board  of  directors  and  the  same 
manager  as  the  Kirksville  Light,  Power,  &  Ice  Company.  This 
Star  Coal  Company  operates  a  mine  in  or  near  the  city  of  Kirks- 
ville  and  sells  the  coal  mined  to  the  Kirksville  Light,  Power,  & 
Ice  Company  among  other  consumers.  So  far  as  we  can  learn 
the  prevailing  prices  for  coal  were  charged.  The  price  charged 
defendant  was  $2.50  a  ton  for  lump  coal,  and  it  was  in  evidence 
that  some  lump  coal  was  sold  locally  by  the  Star  Coal  Company 
for  $2.55  per  ton.  The  Star  Coal  Company  appears  to  have  been 
largely  financed  through  an  open  account  with  defendant  com- 
pany. This  open  account  is  virtually  loaned  without  interest  by 
defendant  to  the  Star  Coal  Company,  and  this  account  shows  that 
on  December  31,  1914,  the  Star  Coal  Company  owed  defendant 
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$13,703.40,  without  interest  In  the  twenty  months  from  May 
1,  1913,  to  December  31,  1914,  this  account  has  increased  ap- 
proximately $15,000.  The  amount  due  defendant  from  the 
Star  Coal  Company  is  about  $15,000  in  excess  of  defendant's 
surplus.  Defendant  also  furnishes  electricity  for  the  operation 
of  a  65  horse-power  Inotor  at  the  coal  company's  mine,  for  which 
defendant  collected  on  a  flat  rate  a  total  of  $575  for  the  six 
months  ending  December  31,  1914.  The  Commission's  account- 
ant with  information  obtained  from  defendant's  manager  esti- 
mated the  use  of  electricity  by  the  Star  Coal  Company  at  15,000 
kilowatt  hours  per  month  for  three  and  one-half  months,  a  total 
of  52,500  kilowatt  hours  for  the  six  months'  period.  This  ap- 
pears somewhat  too  high  an  estimate.  Taking  9,000  kilowatt 
hours  per  month  for  a  period  of  three  and  one-half  months,  the 
total  use  would  be  31,500.  Defendant  has  purchased  and  had 
on  hand  for  some  time  a  meter  for  measuring  the  electricity 
furnished  the  Star  Coal  Company,  but  from  which  no  measure- 
ments are  available.  In  the  absence  of  exact  measurements, 
31,500  kilowatt  hours  appears  a  more  reasonable  estimate  of 
this  use  than  the  accountant's  estimate  of  52,500  kilowatt  hours 
for  the  last  six  months  of  the  year  1914.  31,500  kilowatt  hours 
at  4  cents  per  kilowatt  hour,  which  is  approximately  the  rate 
defendant  should  charge  for  long  hour  use  of  electricity  delivered, 
would  make  a  bill  of  $1,260  for  this  six  months'  period.  In 
other  words,  from  the  evidence  available  the  Star  Coal  Company 
is  paying  roughly  about  one  half  what  it  should  pay  for  elec- 
tricity, though  this  is  not  definitely  determinable  until  defendant 
meters  all  of  the  electricity  supplied  the  Star  Coal  Company 
which  was  contemplated  in  the  original  order  of  the  Commission, 
and  with  which  defendant  did  not  comply,  but  charged  a  flat 
rate,  which  is  not  on  file  with  the  Commission. 

It  is  evident  that  two  companies  with  the  same  ownership, 
control,  and  management  are  not  dealing  at  arm's  length,  and  in 
the  purchase  of  coal  from  the  Star  Coal  Company  and  in  the 
supply  of  electricity  to  the  Star  Coal  Company  defendant  may 
decrease  its  income  and  increase  its  operating  expenses,  in  each 
process  benefiting  the  Star  Coal  Company. 

The  following  table  shows  comparison  of  operating  expenses 
for  four  periods  of  six  months  each,  the  first-  six  months'  period 
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being  taken  as  one  half  the  operating  expenses  found  reasonable 

originally  on  the  basis  of  the  operations  for  the  year  ending 

April  30,  1913.     The  other  three  periods  show  the  results  of 

operation  for  six  months'  periods  ending  respectively  December 

31,  1913,  June  30,  1914,  and  December  31,  1914;  that  is,  the 

last  six  months  of  1913,  the  first  six  months  df  1914,  and  the  last 

six  months  of  1914.     In   each  period  corrections  have  been 

made  by  deducting  $300  for  six  months  as  the  estimated  cost 

of  coal  used  to  comply  with  the  heating  contract,  and  deducting 

$375  for  six  months  from  the  general  expenses  to  arrive  at  the 

reasonable  amount  for  such  expenses,  as  explained  in  our  former 

report. 

Table  Showing  (^erating  Expenses  for  Four  Periods  of  Six  Months  Each. 
Kirksville  Light,  Power,  and  Ice  Company. 

O 

CO         jj 


Coal    

Station  labor    

Station  expense  . . . . 
Distribution  expense 
General  expenses   . . . 


Total  operating  expenses 


Reduced  to  total  operating  expenses 
per  annum   


2  m  t3 

Operating  expenses  for  six  months 
from  July  1,  1913,  to  December 
31.  1913 

cc       - 
i«».  EH  -^^ 

.    EI  rj 
'  -^  ^ 

;■ -1 

:  Ks. 
:  ?B 

ill 

.       O    OD 

$3,223 
1,790 
1,080 
1,220 
1,962 

$9,275 

$5,135 
2,202 
1,333 
1,461 
1,818 

$4,017 
2,104 
1,067 
1,391 
1,476 

$11,949 

$10,044 

$18,550 

$23,898 

$20,088 

§o  3 
o 

»1    OB 

$5,457 

2,052 

764 

1,114 

1,968 


$11,355 


$22,710 


Detailed  examination  of  the  above  table  shows  that  the  cost 
of  station  labor,  station  expense,  distribution  expense,  and  gen- 
eral expenses,  that  is,  all  of  the  expenses  except  coal,  vary  very 
little  during  these  four  six  months'  periods,  and  can  reason- 
ably be  taken  as  normal  expenses.  The  cost  of  coal,  however, 
appears  an  extremely  variable  item,  depending  somewhat  on 
the  amount  of  coal  used,  but  controlled  almost  entirely  by  the 
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kind  and  cost  per  ton  of  coal  purchased.  Thus,  with  low-priced 
coal,  the  reasonable  operating  expenses  are  but  little  over  $18,000 
a  year,  but  amount  to  approximately  $23,000  a  year  when  a 
large  pr6portion  of  high  priced  coal  is  used. 

The  reasonable  income  on  the  basis  of  the  operating  expenses 
for  the  year  ending  April  30,  1913,  together  with  an  allowance 
of  5  per  cent  for  depreciation  reserve,  and  at  least  7  per  cent 
for  return,  was  found  in  our  former  report  to  be  $26,370,  and 
there  appears  now  no  evidence  tending  to  show  inaccuracy  or 
unreasonableness  in  that  finding.  However,  the  operations  for 
the  year  1914  and  for  the  last  part  of  the  year  1913  show  operat- 
ing expenses  which  in  round  numbers  are  $3,800  higher  than 
the  operating  expenses  for  the  year  ending  April  30,  1913,  due, 
as  previously  explained,  to  the  purchase  of  larger  proportions 
of  higher  priced  coal  in  the  later  periods. 

The  main  issue  is  as  to  the  reasonable  income,  whether  it  is 
$26,370  on  the  basis  of  the  operations  in  the  year  ending  April 
30,  1913,  with  economy  in  coal  purchases,  or  whether  it  is 
$30,000  in  round  numbers  on  the  basis  of  the  last  year  and  a 
half  of  operation,  the  difference  being  due  to  higher  coal  cost, 
keeping  in  mind  the  relations  of  defendant  and  the  Star  Coal 
Company,  from  which  company  considerable  of  the  higher  priced 
coal  was  purchased;  about  34  per  cent  of  the  weight  and  about 
41  per  cent  of  the  cost  of  coal  purchased  in  the  last  six  months 
of  the  year  1914  was  from  the  Star  Coal  Company. 

Although  we  are  satisfied  that  the  rates  prescribed  in  our 
original  order  will,  with  economy  in  management,  particularly 
in  coal  purchases,  give  a  return  in  excess  of  7  per  cent  over  and 
above  reasonable  operating  expenses  and  a  depreciation  allow- 
ance of  5  per  cent  on  the  present  fair  value  of  the  property, 
especially  as  these  rates  have  begun  to  effect  increases  in  output, . 
and  not  including  any  additional  business  and  income  from  street 
lighting,  as  there  is  no  evidence  that  defendant  has  as  yet  secured 
the  street  lightijig  contract  with  the  city;  yet,  we  have  decided 
to  readjust  the  rate  schedule  to  allow  somewhat  more  margin 
by  raising  the  maximum  rates  slightly.  Both  complainant  and 
defendant  are  desirous  of  a  simpler  and  more  easily  understood 
form  of  rate  schedule,  so  we  have  by  calculation  determined  a 
'T)lock  rate  schedule"  for  residence  lighting,  which  provides  one 
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of  the  simplest  forms  of  equitably  adjusted  rates,  and  which 
will  increase  defendant's  income  from  residence  lighting  con- 
sumers approximately  $1,600  per  year.  Considering  all  the 
evidence,  the  Commission  finds  that  the  reasonable  and  just 
maximum  rates  to  be  charged  by  defendant  for  residence  light- 
ing should  be  as  follows : 

Schedule  of  Maximum  Rates — Block  Rates: 

For  the  first  20  kilowatt  hours  used  in  one  month,  11  cents 
per  kilowatt  hour. 

For  the  next  20  kilowatt  hours  used  in  one  month,  7  cents 
per  kilowatt  hour. 

For  all  electricity  in  excess  of  40  kilowatt  hours  used  in 
one  month,  4  cents  per  kilowatt  hour. 

The  Commission  further  finds  that  the  maximum  hours-use 
schedule  of  rates  provided  in  the  original  order  are  just  and 
reasonable  maximum  rates  for  defendant  to  charge  for  com- 
mercial or  business  lighting  and  for  electricity  for  power,  and 
should  remain  in  effect  as  maximum  rates  for  all  lighting  except 
residence  lighting  and  for  power,  as  follows : 

Schedule  of  Maximum  Rates  for  All  Lighting  and  Power  Other 
than  Residence  Lighting — Hours-use  Rate: 

Available  for  commercial  lighting  and  power  consumers. 

Connected  load  to  be  determined,  by  actual  inspection. 

Maximum  demand  to  be  assumed  to  be  three  fourths  the  con- 
nected load  for  all  lighting  except  residence  lighting,  and  to 
be  the  full  connected  load  for  power;  provided,  however,  that 
the  maximum  demand  may  be  determined  by  exact  measure- 
ment instead  of  calculation  from  the  full  connected  load. 

Rate:  10  cents  per  kilowatt  hour  for  the  first  30  hours'  use 
per  month  of  the  maximum  demand;  7  cents  per  kilowatt  hour 
for  the  next  30  hours'  use  per  month  of  the  maximum  demand ; 
and  4  cents  per  kilowatt  hour  for  all  electricity  in  excess  of  60 
hours'  use  per  month  of  the  maximum  demand. 

On  the  basis  of  operation  the  last  six  months  of  the  year  1914, 
the  annual  revenues  from  electricity  sales  under  the  rates  as 
above  found  reasonable  should  show  additional  income  of  $1,600 
from   residence  lighting  consumers,   and,   leaving  out  of   con- 
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fiideration  additional  revenue  from  the  Star  Coal  Company,  esti- 
mated as  $800  per  annum,  and  possible  future  revenue  of  some 
$3,000  for  street  lighting,  will  give  a  total  revenue  of  approxi- 
mately $28,500  per  annum. 

Defendant  should  be  required  to  meter  all  electricity  furnished 
the  Star  Coal  Company  and  to  charge  that  company  the  regular 
scheduled  rates  for  power  as  on  file  with  this  Commission. 

A  supplemental  order  should  be  issued  in  conformity  to  the 
views  expressed  herein.  Atkinson,  Chairman,  and  Kennish,  C, 
<5oncur;  Wightman,  C,  absent;  Bean,  C,  not  sitting. 

SUPPLEMENTAL  ORDER  NO.  1. 

The  above-entitled  causes  having  been  reopened  to  determine 
the  results  of  operation  under  rates  prescribed  by  the  order  of  this 
Commission  entered  in  the  above-entitled  causes  on  the  23d'  day 
of  June,  1914,  and  having  been  duly  heard  and  submitted  by 
the  parties  hereto  on  the  l7th  day  of  February,  1916,  A.  Doneghy 
appearing  for  the  complainants  and  Higbee  &  Mills  appearing 
for  the  defendant,  and  full  investigation  of  the  matters  and 
things  having  been  had  and  the  Commission  having  on  the  date 
hereof  made  and  filed  its  report  containing  its  findings  of  fact 
and  conclusions  thereon,  which  said  report  is  hereby  referred  to 
and  made  a  part  hereof :  Now,  upon  the  evidence  and  after  due 
deliberation,  it  is 

Ordered:  1.  That  §§  3,  4,  and  5  of  the  order  of  this  Com- 
mission entered  in  the  above-entitled  causes  on  the  23d  day  of 
June,  1914,  be  and  the  same  are  hereby  set  aside  and  for  naught 
held,  and  the  following  new  sections  be  adopted  in  lieu  thereof. 

Ordered:  2.  That  the  just  and  reasonable  maximum  prices 
for  ele<ftric  energy  to  be  charged  by  defendant,  Kirksville  Light, 
Power,  &  Ice  Company,  for  all  classes  of  service  to  be  furnished 
in  the  city  of  Kirksville  are  as  follows : 

Schedule  of  Maximum  Eates  for  Residence  Lighting — Block 

Bates: 

For  the  first  20  kilowatt  hours  used  in  one  month,  11  cents 
per  kilowatt  hour. 

For  the  next  20  kilowatt  hours  used  in  one  month,  7  cents  per 
kilowatt  hour. 
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For  all  electricity  in  excess  of  40  kilowatt  hours  used  in  one 
month,  4  cents  per  kilowatt  hour. 

Minimum  charge :  76  cents  per  month. 

Schedule  of  Maximum  Rates  for  All  Lighting  and  Power  Other 
than  Residence  Lighting — Hours-iLse  Rate: 

Available  for  commercial  lighting  and  power  consumers. 

Connected  load  to  be  determined  by  actual  inspection. 

Maximum  demand  to  be  assumed  to  be  three  fourths  the  con- 
nected load  for  all  lighting  except  residence  lighting,  and  to  be 
the  full  connected  load  for  power;  provided,  however,  that  the 
maximum  demand  may  be  determined  by  exact  measurement  in- 
stead of  calculation  from  the  full  connected  load. 

Rate:  10  cents  per  kilowatt  hour  for  the  first  30  hours'  use 
per  month  of  the  maximum  demand ;  7  cents  per  kilowatt  hour 
for  the  next  30  hours'  use  per  month  of  the  maximum  demand ; 
and  4  cents  per  kilowatt  hour  for  all  electricity  in  excess  of  60 
hours'  use  per  month  of  the  maximum  demand. 

Minimum  Charge: 

Commercial  Lighting :  5  cents  per  month  for  each  sixty-watt 
equivalent  of  connected  load  with  no  charge  less  than  $1.00  per 
month. 

Power:  Monthly  minimum  charge  of  $1.00  per  kilowatt  of 
connected  load. 

Ordered:  3.  That  the  prices  and  rates  hereinbefore  fixed 
shall  be  the  maximum  prices  to  be  charged  by  defendant,  Kirks- 
ville  Light,  Power,  &  Ice  Company,  for  electric  energy  in  the 
city  of  Kirksville  for  a  period  of  two  years  and  three  months  from 
April  1,  1916,  and  thereafter  until  changed  or  abrogated  by  the 
Commission  as  provided  by  statute. 

Ordered:  4.  That  the  rates  and  charges  herein  fixed  shaD 
apply  to  all  bills  for  electric  energy  sold  and  delivered  solely 
after  April  1, 1915,  but  shall  not  apply  to  bills  for  electric  energy 
in  part  sold  and  delivered  prior  to  April  1,  1916,  provided,  how- 
ever, that  such  bills  shall  not  include  any  electric  energy  sold 
after  April  1,  1916. 

Ordered:  5.  That  the  order  entered  in  the  above-entitled 
causes  on  the  23d  day  of  June,  1914,  in  all  other  and  further 
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respects,  matters,  and  things  not  herein  specifically  provided,  be 
and  the  same  is  hereby  continued  in  full  force  and  effect. 

Ordered:  6.  That  this  order  shall  take  effect  on  April  1, 
1915,  and  that  the  secretary  of  the  Commission  forthwith  sQrve 
on  S.  W.  Weaver  and  Kirksville  Light,  Power,  &  Ice  Company 
certified  copies  of  this  order  and  the  opinion  filed  in  connection 
herewith. 

Ordered:  7.  That  defendant,  Kirksville  Light,  Power,  & 
Ice  Company,  be  and  it  is  hereby  required  to  notify  the  Com- 
mission, in  the  manner  required  by  §  25  of  the  Public  Service 
Commission  law,  within  five  days  after  receipt  of  a  certified  copy 
of  this  order  and  the  opinion  filed  herein,  whether  the  terms  of 
this  order  are  accepted  and  will  be  obeyed. 


MISSOURI  PUBLIC  SBRVIGE  COMMISSION. 

IN  RE  JOPLIN  WATERWORKS  COMPANY. 

[Case  No.  405.] 

O^nutUuHonal  law  •^Effect  of  cantract  an  power  of  Commission  to 
regulate  rates. 

A  city  cannot  invoke,  as  against  the  powers  of  the  Missouri 
Commission  to  regulate  rates,  authority  claimed  by  it,  under  certain 
statutes,  to  make  a  contract  fixing  rates,  when  the  ordinance  which  it 
claims  to  be  inTiolable  as  a  contract  was  not  enacted  in  a  manner 
prescribed  by  such  statutes. 
Evidence  —  Burden  of  proof  —  Increase  of  rates. 

The  burden  of  proving  the  reasonableness  of  a  proposed  increase 
in  a  rate  schedule  rests  upon  the  utility  asking  therefor. 
states -^  Change  from  flat  to  meter  rates  •^  Reasonableness  of  rule. 

An  amendment  of  a  rule  giving  a  water  company  an  arbitrary 
option  of  changing  consumers  from  flat  to  meter  rates  was  held  un- 
reasonable; the  rule  itself  giving  the  company  the  right  of  changing 
eonsumers'  wasting  water  from  flat  to  meter  rates  being,  however, 
deemed  reasonable. 
States '^IHscrimination'^  Minimum  charge. 

A  schedule  of  water  rates,  providing  that  a  minimum  charge 
shall  not  exceed  a  flat-rate  charge,  is  discriminatory  where  it  results  in 
different  minimum  charges  to  consumers  served  at  the  same  time  un- 
der like  eimditions. 
Mates '^Mifmihnufm  charge -^  Meaaonahleness, 

The  reasonableness  of  a  proposed  minimum   charge  for  water 
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cannot  be  determined  on  vague  and  meager  evidence,  since  the  reason* 
ableness  of  such  a  charge  is  indissolubly  bound  up  with  the  cost  of 
meter  and  service,  cost  of  serving  a  customer  who  in  some  months 
receives  no  water,  and  the  average  consumption  of  minimum  con* 
sumers,  matters  which  must  be  disclosed  in  the  record. 

[April  2,  1915.] 

Suspension  and  investigation  of  certain  rates,  charges,  rules, 
regulations,  and  practices  of  the  Joplin  Waterworks  Company; 
proposed  schedule  declared  unjust  and  unreasonable  and  ordered 
canceled. 

Appearances:  K  F.  Cameron  for  city  of  Joplin;  Spencer, 
Grayson,  &  Spencer  for  Joplin  Waterworks  Company. 

Bean  and  Shaw,  Commissioners:  I.  The  Joplin  Water- 
works Company,  on  the  30th  day  of  April,  1914,  filed  with  the 
Commission  certain  new  schedules  of  rates,  charges,  rules,  regu- 
lations, and  practices,  which  said  schedules  are  quoted  in  first 
revised  sheet  No.  10  and  first  revised  sheet  No.  3  of  the  said 
Joplin  Waterworks  Company's  P.  S.  C.  Mo.  No.  1,  and  are 
proposed  to  become  effective  on  the  10th  day  of  June,  1914, 
which  are  as  follows: 

P..S.  C.  Mo.  No.  1. 
Canceling  P.  S.  C.  Mo.  No..  1, 

original  sheet  No.  IOl 
First  Revised  Sheet  No.  10. 
Joplin  Waterworks  Co.,  Joplin,  Mo. 

Rules  attd  Regulations. 

Applying  on  Contracts  for  Service. 

Sprinkling  is  charged  for  in  all  cases  where  a  connection  exists 
upon  the  premises,  to  which  a  hose  can  be  attached.  If  the  use- 
is  not  desired  by  the  consumer,  the  cx)nnection  should  be  removed, 
and  upon  a  report  of  such  removal  being  filed  with  the  company 
by  a  plumber,  all  charges  for  same  will  cease. 

Hose  use  or  fixtures  of  any  kind  are  not  allowed  unless  the 
domestic  or  store  or  general  basis  rates  are  included  in  the 
charge. 

The  sprinkling  and  fountain  season  is  from  April   1st  to. 
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October  Ist,  and  the  rates  for  same  are  charged  on  the  April 
and  July  quarter  bills. 

Section  IX.  Abuse  of  the  privileges  granted  by  the  license 
to  the  applicant  are  strictly  prohibited — such  as  the  continued 
flow  of  water  from  a  hydrant,  faucet,  or  cock,  or  the  leaving 
of  a  street  sprinkler  to  run  when  not  used  by  the  person 
sprinkling,  and  when  such  abuse  is  discovered  water  will  be  cut 
off  without  notice,  and  an  additional  rate,  according  to  the 
magnitude  of  the  abuse,  will  be  assessed  against  the  water  taker, 
which  must  be  paid  before  the  water  will  be  again  turned  on. 

The  water  company  reserves  the  right  to  set  meters  at  its 
option,  and  to  charge  for  all  water  used  at  the  schedule  meter 
rates,  the  meters  to  be  furnished,  installed,  and  maintained  at 
the  expense  of  the  water  company,  but  in  case  same  shall  be 
actually  injured  by  the  consumer,  the  water  company  reserves 
the  right  to  repair  same,  and  to  collect  from  the  consumer  the 
actual  and  reasonable  expense  of  making  such  repairs. 

Any  consumer  shall  have  the  right  to  have  a  meter  installed, 
and  the  water  company  will,  upon  written  request  of  such  con- 
sumer, furnish,  install,  and  maintain  such  meter,  the  size,  kiud, 
and  location  of  such  meter  to  be  determined  by  the  water  com- 
pany, and  to  be  such  only  as  is  reasonably  necessary  and  proper 
for  the  service  required. 

Section  X,  No  person  other  than  the  employees  of  the  Joplin 
Waterworks  Company  shall  turn  water  on  to  any  premises  either 
in  the  first  instance  or  after  water  has  been  turned  off. 

Section  XI.  The  officers  of  the  company,  the  superintendent, 
and  other  proper  agents  of  the  company,  shall  at  all  reasonable 
hours  have  the  right  to  enter  the  premises  of  any  water  taker  to 
examine  the  pipes  and  fixtures,  the  quantity  of  water  used,  and 
the  manner  of  its  use,  and  whether  it  is  used  for  the  purpose  for 
which  appli    •    •    • 

Date  of  issue — April  30,   1914.     Date  effective — June  10, 
1914.     Issued  by  H.  E.  Wheeler,  Supt,  Joplin,  Ma 
P.  S.  C.  Mo.  No.  1 
Canceling  P.  S.  C.  Mo.  No.  1, 

original  sheet  No.  3, 
First  Eevised  Sheet  No.  3. 
Joplin  Waterworks  Co.,  Joplin,  Mo. 
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CLASSIFICATION  OF  SERVICE. 

Schedule  of  Rates. 

Commercial  Serrice,  ContinnetL 

1-9  2nch   eriflee    $5.46 

3-16  inch  orifice  10.80 

1-4  inch  orifiee  22.50 

Specific  Rates. 

Building  purposes  per  1,000  brick    $  .00 

Building  purposes  per  perch  of  stone i)4| 

Building  purposes  per  100  yards  plastering J27 

Water  Haulers,  per  barrel  .01 

Meter  Rates  lor  3fanufactnring  Purposes. 
Payable  Monthly. 

125,000  gallona  or  less  per  month,  per  1,000  gals $  .17 

Xezt  125,000  gals,  per  month,  per  1,000  gals 12} 

Sext  250,000  gals,  per  month,  or  less,  per  1,000  gaLs 08} 

Next  600,000  gals^  or  less  per  month,  per  1,000  gals. .06f 

All  over  1,000,000  gals,  per  mouthy  per  1,000  gals 04i 

Private  residences,  meter  rates,  per  IJOOO  gals .22^ 

The  water  company  reeerres  the  right  to  collect  a  minimum 
charge  for  water  fomiahed  through  meters,  as  follows : 

On  meters  i"  and  5-8'^  sizes  50c  per  month 

On  meters  l"  size    75c  per  month 

On  meters  1"  size    $1.00  per  month 

On  meters  IJ"  size    1.50  per  month 

On  meters  2"  size    2.50  per  month 

On  meters  Z"  size    4.00  per  month 

On  meters  if  size    8.00  per  month 

On  meters  6"  size 15.00  per  month 

For  making  taps  in  our  mains  we  charge  as  follows : 

l"  tap $3.50  including  curb  eock  and  box 

i**  tap 4.00  including  curb  eock  and  box 

l"  tap 4.50  including  curb  cock  and  box 

1"  tap 5.00  including  curb  cock  and  box 

Bates  for  all  purposes  not  hereinbefore  enumerated  shall  not 
exceed  22  cents  per  1,000  gallons,  to  be  estimated  if  not  actually 
measured. 

St  John's  Hospital,  we  furnish  50,000  gallons  per  month 
free,  charging  them  at  our  22  cents  per  1,000  gallons  for  all 
over  the  60,000  gallons  per  month. 

The  Children's  Home  &  Provident  Association,  we  have  been 
furnishing  the  water  for  these  institutions  free. 

The  above  discounts  are  voluntary  on  our  part  and  subject 
to  cancelation  at  any  time  the  water  company  sees  fit  to  do  so. 

Date  of  Issue — ^April  30,  1914.  Date  effective — June  10, 
1914. 

Issued  by  H.  R.  Wheeler,  Supt.,  Joplin,  Mo. 
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The  city  of  Joplin  and  many  persons  residing  there  filed 
objections  with  the  Commission  against  the  proposed  new 
schedules,  as  above  set  forth.  Thereupon,  on  the  25th  day  of 
May,  1914,  the  Commission,  in  pursuance  of  its  authority  de- 
rived from  §  70  of  the  Public  Service  Commission  law,  entered 
an  order  postponing  the  effective  date  of  the  proposed  new 
schedules  for  all  of  the  rates,  rules,  and  regulations  therein  pro- 
posed, for  the  period  of  one  hundred  twenty  days,  to  and  includ- 
ing the  8th  day  of  October,  1914,  pending  an  investigation  by 
the  Commission  of  the  propriety  and  lawfulness  of  the  same. 
The  investigation  not  having  been  completed  on  the  5th  day  of 
October,  1914,  an  order  was  entered  further  postponing  the 
effective  date  of  the  proposed  new  schedules  of  rates,  etc.,  until 
the  8th  day  of  April,  1915,  unless  otherwise  ordered  by  the  Com- 
mission. 

A  hearing  was  held  before  Commissioner  Shaw  at  Joplin  on 
the  18th  and  19th  days  of  September,  1914.  The  case  waa  there- 
after briefed  and  argued  by  counsel  for  the  Joplin  Waterworks 
Company  and  counsel  for  the  city  of  Joplin,  and  duly  submitted 
to  the  Commission  for  final  decision. 

II.  In  pursuance  of  an  order  of  the  Commission,  as  authorized 
by  subsec.  12  of  §  69  of  the  Public  Service  Commission  law,  the 
Joplin  Waterworks  Company,  on  the  15th  day  of  October,  1913, 
filed  with  the  Commission  schedules  showing  all  rates,  rules,  and 
regulations  in  force  and  effect  on  the  15th  day  of  April,  1913. 
The  rates  to  all  consumers,  as  set  forth  in  said  schedule,  con- 
form to  a  schedule  of  rates  prescribed  in  section  No.  11  of  ordi- 
nance No.  2184  of  the  city  of  Joplin,  enacted  on  the  30th  day  of 
June,  1904,  wherein  it  was  recited  that  the  franchise  of  the  said 
Joplin  Waterworks  Company  for  supplying  the  city  of  Joplin 
and  the  inhabitants  thereof  with  water  was  extended  until  the 
2l8t  day  of  December,  1920. 

Formerly  minimum  charges  were  not  required  in  connection 
with  metered  service.  Minimum  charges  are  now  contemplated 
as  follows : 

"The  water  company  reserves  the  right  to  collect  a  minimum 
charge  for  water  furnished  through  meters,  as  follows: 

On  meters  i"  and  5-8"  sizes   $  .50  per  month 

On  meters  f "  size   75  per  month 

P.U.R.'15C.— 9. 
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On  meters  I''  size  1.00  per  month 

On  meters  1^"  size  1.50  per  month 

On  meters  2"  size 2.60  per  month 

On  meters  3"  size 4.00  per  month 

On  meters  4"  size 8.00  per  month 

On  meters  6"  size   15.00  per  month 

A  portion  of  §  9  of  Rules  and  Regulations  originally  read  as 
follows : 

"The  company  reserves  the  right  to  set  meters  whenever  there 
it  tny  doubt  as  to  the  quantity  of  water  used  or  wasted,  or  where 
fixtures  may  be  available  for  other  uses,  and  to  charge  for  all 
water  used  in  excess  of  the  amount  the  consumer  would  be  entitled 
to  use  at  schedule  meter  rates. 

"The  water  company  reserves  the  right  to  set  meters  on  any 
consumer,  and  supply  water  at  the  r^ular  schedule  of  meter 
rates,  and  the  right  is  granted  to  any  consumer  desiring  to  take 
water  by  meter  measurement  to  place  a  meter  on  his  service 
and  pay  for  water  at  the  regular  schedule  of  meter  rates,  but  in 
case  the  consumer  elects  to  take  water  by  meter  measurement, 
or  the  water  company  installs  a  meter  on  a  service,  the  con- 
sumer shall  not  be  permitted  to  remove  the  meter  and  receive  a 
supply  of  water  at  the  schedule  of  flat  rates  without  the  consent 
of  the  water  company. 

"The  consumer  shall  have  the  right,  should  he  be  dissatisfied 
with  the  assessed  rate  upon  his  premises,  to  attach  a  meter,  said 
meter  to  be  approved  by  the  company,  and  to  be  at  all  times 
subject  to  its  inspection,  and  must  be  set  under  the  direction  of 
the  company,  the  expense  of  setting  and  all  maintenance  to  be 
borne  by  the  consumer.'^ 

This  portion  of  §  9  has  been  revised  as  follows: 

"The  water  company  reserves  the  right  to  set  meters  at  its 
option,  and  to  charge  for  all  water  used  at  the  schedule  meter 
rates,  the  meters  to  be  furnished,  installed,  and  maintained  at 
the  expense  of  the  water  company,  but  in  case  same  shall  fce 
actually  injured  by  the  consumer,  the  water  company  reserves 
the  right  to  repair  same  and  to  collect  from  the  consumer  the 
actual  and  reasonable  expense  of  making  such  repairs. 

Any  consumer  shall  have  the  right  to  have  a  meter  installed, 
and  the  water  company  will,  upon  written  request  of  such  con- 
sumer, furnish,  install,  and  maintain  such  meter;  the  size,  kind, 
and  location  of  such  meter  to  be  determined  by  the  water  corn- 
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pany,  and  to  be  such  only  as  is  reasonably  necessary  and  proper 
for  the  service  required." 

It  is  thus  proposed  to  amend  rule  No.  9  by  giving  to  the 
water  company  the  right  to  set  meters  in  all  cases  at  its  option, 
and  to  permit  the  consumers  to  require  the  water  company  to 
install  meters  at  the  expense  of  the  water  company. 

III.  The  Joplin  Waterworks  Company  is  the  successor  to 
Paul  B.  Perkins,  who  was,  in  the  year  1880,  granted  a  franchise, 
approved  by  the  voters  of  the  city  of  Joplin,  to  furnish  water  to 
the  city  and  its  inhabitants  for  twenty  years,  by  ordinance  No. 
79.  The  said  Perkins  and  the  city  agreed  that  water  should  be 
furnished  by  the  said  Perkins  or  his  assignees  to  the  city  and  ita 
inhabitants  at  certain  rates  set  forth  in  ordinance  No.  79.  Sec- 
tion 14  of  the  franchise  ordinance  was  construed  by  the  Kansas 
city  court  of  appeals  in  the  case  of  State  ex  rel.  Lanyon  v.  Joplin 
Waterworks,  52  Mo.  App.  317,  which  was  decided  on  the  2d  day 
of  January,  1893.  In  that  case  it  was  held  that  the  consumer 
had  the  option  of  determining  whether  he  would  accept  metered 
service  or  service  at  a  flat  rate. 

It  was  provided  in  §  19  of  ordinance  No.  79  that  at  the  ex- 
piration of  the  franchise  thereby  granted,  the  city  shall  either 
buy  said  waterworks  at  the  actual  value  thereof,  to  be  fixed, 
if  the  parties  cannot  agree,  by  the  circuit  court  of  Jasper  county, 
or  shall  renew  the  contract  on  such  terms  as  the  circuit  court  of 
said  county  may  adjudge  to  be  fair  and  reasonable,  if  the  parties 
cannot  agree  upon  such  terms. 

At  the  expiration  of  the  franchise  the  city  did  not,  as  pro- 
vided by  ordinance  No.  79,  exercise  its  right  to  purchase,  and  the 
water  company  continued  to  operate  without  any  change  in  rates 
nntil  the  30th  day  of  June,  1904,  at  which  time  ordinance  No. 
2184  was  enacted,  in  which  a  complete  schedule  of  maximum 
rates  for  water  service  was  specified,  which  were  lower  than  the 
rates  named  in  ordinance  No.  79,  and  which,  since  the  passage 
of  ordinance  No.  2184,  have  been  charged  by  the  water  com- 
pany. Ordinance  No.  2184  was  not  submitted  to  the  voters  of 
the  city  for  their  approval. 

IV.  Counsel  for  the  city  of  Joplin  contends  that  franchise 
ordinance  No.  2184  is  a  valid  contract  between  the  city  and  the 
Joplin  Waterworks  Company;  that  §  11  thereof  prescribes  maxi- 
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mum  flat  rates  and  meter  rates  for  water  service,  and  that  the 
consumer  has  the  option  as  to  which  service  he  will  use  under 
terms  of  the  franchise;  that  the  franchise  does  not  provide  for 
a  minimum  charge  for  metered  service,  and  that  a  minimum 
charge  cannot  be  collected  for  that  service;  that  the  enactment 
and  acceptance  by  the  water  company  of  the  said  ordinance  No. 
2184  constituted  a  contract  which  cannot  be  changed  by  this' 
Commission,  and  that  it  has  no  authority  to  permit  the  proposed 
schedules  to  become  effective  because  the  same  are  contrary  to 
the  franchise  contract,  in  that  monthly  minimum  charges  are 
proposed  and  the  option  to  install  meter  service  is  to  be  given 
to  the  water  company  instead  of  the  consumer. 

Counsel  for  the  city  contends  that  the  city,  in  the  enactment 
of  ordinance  No.  2184,  was  exercisiDg  a  power  delegated  to  it 
by  §§  9239  and  3368,  Rev.  Stat.  (Mo.)  1909,  and  notwith- 
standing the  ordinance  was  not  submitted  to  the  legal  voters  that 
the  water  company  is  estopped  to  dispute  its  validity.  The  water 
company  takes  the  position  that  the  franchise  ordinance  pro- 
vides for  flat  rates  and  meter  rates,  but  does  not  indicate  where 
the  choice  of  rate  lies,  and  that  the  water  company  should  be 
authorized  to  determine  the  matter  by  reasonable  rules,  and  that 
this  franchise  ordinance  does  not  prohibit  a  minimum  charge, 
and  that  the  same  may  be  regulated  by  a  rule  of  the  company; 
and,  further,  that  the  Commission  has  the  power  to  permit  the 
proposed  schedule  of  rates  and  regulations  to  become  effective, 
notwithstanding  the  terms  of  the  franchise,  in  the  exercise  of  the 
powers  heretofore  reserved  to  the  state,  citing  Cole  v.  Fort  Scott 
&  Nevada  Light,  etc.  Co.  1  Mo.  P.  S.  C.  130. 

The  city  of  Joplin  was  a  city  of  the  third  class  on  the  30th 
day  of  June,  1904,  at  the  time  of  the  passage  of  ordinance  No. 
2184.  The  said  ordinance  was  not  submitted  to  the  legal  voters 
of  the  city  for  their  approval,  as  required  by  said  §§  9239  and 
3368.  Carthage  v.  Carthage  Light  Co.  97  Mo.  App.  20,  70  S. 
W.  936;  Lawrence  v.  Hennessy,  165  Mo.  669,  65  S.  W.  717. 

Hence  the  question  does  not  arise  in  this  case  as  to  whether 
the  power  has  been  del^ated  to  a  Aty  by  said  §§  9239  and 
3368  to  make  a  contract  with  a  water  company  filing  rates  for 
service  which  cannot  be  changed  by  the  Commission.  The  city 
cannot  invoke  against  the  powers  of  this  Commission  to  regulate 
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rates,  authority  claimed  by  it  under  the  said  statutes  to  make 
a  contract  fixing  rates  when  the  ordinance  which  it  claims  to 
be  inviolable  as  a  contract  was  not  enacted  in  the  manner  pre- 
scribed by  the  statutes. 

We  hold  that  the  Commission  has  authority  under  the  pro- 
visions of  the  Public  Service  Commission  law  to  permit  the 
proposed  schedules  of  rates  and  regulations  to  become  effective  if 
it  shall  appear  from  the  evidence  that  such  proposed  schedules 
of  rates  and  regulations  are  reasonable  and  just,  and  that  the 
Commission  has  authority  to  suspend  said  proposed  schedules 
of  rates  and  regulations  if  it  shall  appear  from  the  evidenco 
that  the  same  are  not  just  and  reasonable.  When  the  proposed 
changes  are  to  increase  rates,  the  burden  to  establish  the  reason- 
ableness thereof  rests  upon  the  utility  proposing  the  same. 
P.  S.  C.  L.  §§  68,  69,  70  and  82. 

V.    Additional  material  facts  in  evidence  are  as  follows : 

The  Joplin  Waterworks  Company  is  a  domestic  corporation 
and  has  issued  and  outstanding  $800,000  of  an  authorized  capital 
of  $1,250,000,  and  bonds  outstanding  to  the  amount  of  $1,043,- 
400,  under  a  mortgage  providing  for  a  total  issue  of  $1,250,000. 

In  the  period  of  ten  years  past  the  gross  earnings  of  this  com- 
pany increased  about  37  per  cent,  from  about  $78,000  in  the 
year  1904  to  $106,917.39  for  the  year  ending  April  30, 1914.  In 
the  same  period  the  number  of  consumers  increased  approximate- 
ly 96  per  cent,  from  2,814  consumers  on  January  1,  1904,  to 
5,509  consumers  on  January  1,  1914. 

Some  idea  of  the  financial  operation  of  this  company  may  be 
gained  from  the  testimony  of  its  vice  president  and  general 
manager  that  for  the  year  ending  April  30,  1914,  the  gross  earn- 
ings were  $106,917.39,  distributed  as  follows: 

Operating  expenses,  Joplin    $41,530.70 

Expense,  New  York  management   3,900.00 

Interest  on  bonds   65,670.00 

Net  profit  transferred  to  surplus   5,807.69 

Total    $106,917.39 

There  are  comparatively  few  shallow  wells  and  cisterns  in 
Joplin,  and  the  population  generally  derives  its  water  supply 
from  this  company ;  in  all  there  are  about  5,775  consumers  sup- 
plied by  this  company,  of  which  number  3,825  are  charged  on  the 
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flat-rate  basis  and  1,950  have  metered  service;  of  the  flat-rate 
consumers  about  2,400  are  supplied  under  rates  allowing 
sprinkling  in  season,  and  of  the  metered  consumers  1,300  have 
installed  and  own  their  meters,  whereas  only  650  meters  have 
been  set  and  are  owned  by  this  water  company.  About  450 
metered  consumers  have  been  added  during  the  past  five  years. 
There  are  1,181  flat-rate  consumers  who  pay  $5.40  each  or  less 
per  year. 

There  appears  to  have  been  no  shortage  of  water  supply  from 
Shoal  Creek,  the  water  company's  source  of  supply,  even  during 
the  dry  seasons  of  the  last  several  summers,  and  as  a  matter  of 
interest,  twice  a  week  bacteriological  tests  are  made,  and  it  is  in 
evidence  that  these  tests  of  the  filtered  water  have  shown  no 
indication  of  the  existence  of  B.-Coli,  which  is  the  usual  index 
of  typhoid  fever  germs.  Xo  complaint  appeared  as  to  the 
adequacy  or  quality  of  the  water  supplied  by  the  water  company, 
and  it  is  not  an  isbue  in  this  case. 

The  quantity  of  water  which  can  be  pumped  by  the  pumps 
installed  by  defendant  appears  to  be  limited  practically  to 
11,000,000  gallons  daily,  though  all  the  pumps  together  have 
a  daily  capacity  for  pumping  16,000,000  gallons.  The  filters 
installed  limit  the  water  which  can  be  supplied  through  them,  to 
a  normal  daily  capacity  of  6,000,000  gallons,  though  they  will 
safely  filter  50  per  cent  overload,  that  is,  some  9,000,000  gallons 
per  day.  The  '^demand''  on  the  plant  in  1913  for  twelve  weeks 
was  over  42,000,000  gallons  per  week,  or  an  average  of  some 
6,000,000  gallons  per  day,  and  in  June,  July,  and  August  of 
1914,  averaged  about  the  same  or  a  little  higher,  reaching  as 
high  as  6,500,000  gallons  per  day,  or  fully  equal  to  the  normal 
filter  capacity,  though  well  within  its  safe  overload  capacity. 

The  maximum  demand  for  the  year  appears  to  come  in  the 
^'sprinkling  season,"  and  there  is  a  relatively  large  number  of 
consumers  having  sprinkling  privileges,  2,400  on  flat  rates  and 
1,950  on  meter  rates,  that  is,  about  75  per  cent  of  the  total 
number  of  consumers,  yet  it  is  not  definitely  determinable  from 
the  evidence  that  the  maximum  yearly  demand  is  due  to 
sprinkling  only,  though  in  case  of  drouth  this  may  well  be. 

There  is  not  sufficient  evidence  to  enable  us  to  arrive  at  even 
an  approximate  amount  as  the  fair  present  value  of  the  prop- 


Digitized  by  LjOOQ  IC 


IK  BE  JOPUN  WATEKWORKS  CO.  135 

erty  of  thifl  water  company  devoted  to  the  public  use,  nor  ia  the 
evidence  conclusive  as  to  the  tiverage  or  normal  operating  ex- 
penses, etc ;  so  we  have  practically  no  evidence  as  to  the  reason- 
ableness of  the  rates  as  a  whole,  let  alone  the  reasonableness  of 
the  flat  rates  or  the  meter  rates  separately,  nor  is  there  evidence 
to  enable  us  to  determine  the  equitable  adjustment  of  the  flat 
rates  or  of  the  meter  rates.  On  the  other  hand,  there  appears 
little  complaint  as  to  the  existing  flat  rates,  which,  on  their  face, 
do  not  appear  comparatively  high,  and  only  isolated  complaints 
as  to  meter  rates,  and  these  complaints  directed  rather  at  the 
rules  and  practices  of  the  company,  the  accuracy  of  meters  and 
abnormal  variations  in  bills  for  metered  service,  which  may  or 
may  not  be  due  to  leaks  or  waste  of  water.  Further,  the  reason- 
ableness of  the  rates  and  the  equitable  adjustment  of  them  are 
not  directly  in  controversy,  but  as  will  appear  are  at  least  in- 
directly involved  in  the  issues  in  this  case. 

VL  Considering  the  proposed  rule  filed,  which  gives  the 
company  the  option  of  setting  a  meter  and  changing  a  flat-rate 
consumer  to  metered  service: 

While  defendant's  witnesses  agree  as  to. the  object  of  this 
rule  being  to  prevent  waste  of  water  and  abuse  of  flat  rates  on 
the  part  of  some  consumers,  yet  they  are  in  conflict,  the  evidence 
of  the  local  superintendent  being  to  the  effect  that,  on  the  aver- 
age, flat-rate  and  metered  consumers  pay  equal  amounts  for 
equivalent  service,  but  the  evidence  of  the  manager  being  to  the 
effect  that  the  company  intended  to  set  meters  for  flat-rate  con- 
sumers only  where  their  consumption  appeared  unduly  large, 
leaving  it  to  the  consumer  to  reduce  his  bill,  if  possible,  by  econo- 
mizing and  preventing  waste,  and  that  this  change  would  apply 
generally  to  consumers  having  sewer  connections.  On  the  other 
hand,  the  city  contends  that  the  same  consumer  will  have  larger 
bills  when  changed  to  metered  service,  and  put  in  evidence  a 
number  of  witnesses  who  testified  that  their  bills  had  in  general 
been  increased  by  the  change  from  flat-rate  to  metered  service, 
some  of  them  in  some  months  showing  abnormal  increases. 
Further,  though  the  rule  provides  that  in  the  future  the  meter  is 
to  be  installed,  maintained,  and  kept  in  repair  by  the  water 
company,  laudable  as  it  may  be  in  itself,  yet  leaves  some  1,300 
consumers  owning  their  meters,  against  650  plus  any  additional 
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meters  to  be  installed  in  the  future  owned  by  the  company. 
There  is  a  grave  question  as  to  -^^hether  consumers  owning  meters 
are  not  unjustly  discriminated  against  in  being  required  to  pay 
at  the  same  rates  for  equal  quantities  of  water  as  consumers 
having  meters  furnished  by  the  company,  even  when  the  choice 
between  flat  and  meter  rates  is  with  the  consumer;  much  more 
would  it  appear  unjustly  discriminatory  if  the  company  could 
arbitrarily  place  one  or  more  consumers  in  the  same  class  on 
metered  service,  and  at  the  same  time  refuse  flat^rate  service 
to  those  consumers  owning  meters,  in  one  case  furnishing  meters 
and  in  the  other  by  force  of  circumstances  compelling  others 
to  furnish  their  own  meters. 

While  there  is  some  evidence  as  to  the  equity  of  placing  all 
consumers  in  the  same  class  on  metered  service,  yet  so  long  as 
defendant  company  offers  service  to  consumers  of  the  same  class 
under  schedules  of  flat  rates  and  metered  service,  particularly 
as  there  is  so  large  a  proportion  of  the  total  number  of  con- 
sumers on  fiat  rates,  it  appears  that  either  schedule  of  rates 
should  be  open  to  all  consumers  in  the  same  class  alike  and  upon 
their  own  option,  of  course  under  reasonable  rules  and  regulations 
applying  to  each  form  of  schedule. 

Counsel  for  the  water  company  insist  that  the  franchise  ordi- 
nance being  silent  as  to  the  option,  the  water  company  should 
be  authorized  to  determine  the  choice  of  rates  by  reasonable  rules. 
The  city  sharply  contests  such  a  construction  of  the  so-called 
franchise  ordinance.  It  contends  that  when  properly  construed, 
the  consumer  has  the  choice  of  meter  or  flat-rate  service  under 
that  ordinance.  The  question  to  be  determined  here  is  whether 
the  amendment  which  the  water  company  proposes  to  make  to 
rule  No.  9,  by  giving  it  the  option  to  place  all  consumers  on  a 
meter  basis,  is  reasonable.  Under  rule  No.  9,  as  it  now  is,  the 
water  company  has  the  right  to  place  any  consumer  wasting  water 
on  a  metered  service,  and  under  the  evidence  in  the  case  we 
regard  rule  No.  9  as  it  now  stands  as  a  reasonable  rule  governing 
the  installation  of  metered  service,  and  hold  that  the  reasonable- 
ness of  the  amendment  as  proposed  is  not  supported  by  the  evi- 
dence in  the  case. 

VII.  Minimum  Charges. — The  evidence  is  to  the  effect  that 
all  consumers  served  under  metered  rates  would  be  required  to 


Digitized  by  LjOOQ IC 


IN  RE  JOPLIN  WATERWORKS  CO.  137 

pay  at  least  50  cents  per  montb^  $6  per  year,  and  larger  amounts, 
when  the  meter  reading  and  application  of  meter  rates  made 
bills  higher  than  the  minimum.  Allowing  this  scale  of  minimum 
to  go  into  effect  would  permit  the  company  to  increase  bills  of 
1,181  consumers  who  now  pay  from  $3.50  to  $5.40  per  year,  by 
placing  any  or  all  of  them  on  meters  and  charging  a  minimum 
of  $6  per  year.  The  company  disclaims  any  intention  .to  change 
any  of  these  smaller  consumers  who  in  general  live  in  houses 
having  six  rooms  or  less  and  have  no  bath  or  toilet,  many  of  them 
having  a  yard  hydrant  only,  and  to  that  end  filed  as  an  exhibit 
a  proposed  amendment  to  the  schedule  of  minimum  charges,  read- 
lag:  "Except  that  the  minimum  charge  by  meter  shall  not 
exceed  the  flat-rate  charge."  This  declaration  of  intention,  while 
showing  the  good  faith  of  the  company,  is,  in  itself,  evidence  of 
the  unreasonableness  of  the  rule  as  filed,  and  if  so  amended  would 
constitute  unjust  discrimination  between  metered  consumers  by 
making  different  minimum  charges  to  consumers  served  at  the 
same  time  under  l^ke  conditions  and  circumstances.  P.  S.  C.  L. 
§  68. 

We  have  heretofore  decided  that  a  minimum  charge  in  con- 
nection with  reasonable  meter  rates  is  reasonable  to  properly 
distribute  the  burden  of  total  cost  of  individual  service  between 
consumers,  where  the  amount  constituting  a  reasonable  mini- 
mum charge  was  determinable  from  the  evidence.  Brown  v. 
Lawrence  County  Water  Co.  1  Mo.  P.  S.  C.  363;  Calvert  v. 
Clinton  L.  &  W.  Co.  1  Mo.  P.  S.  C.  191 ;  Meek  v.  Consumers' 
L.  &  P.  Co.  2  Mo.  P.  S.  C.  122 ;  Mexico  v.  Mexico  Power  Co.  2 
Mo.  P.  S.  C.  177. 

The  question  of  the  reasonableness  of  a  minimum  charge  is 
directly  connected  with  the  question  of  reasonableness  of  meter 
rates  and  their  equitable  adjustment  In  this  case  there  is  no 
evidence,  beyond  compliance  with  the  terms  of  ordinance  No. 
2184,  that  the  meter  rates  are  reasonable,  except  testimony  of 
defendant's  manager  that  some  of  the  large  quantity  rates  result 
in  service  below  cost.  If  any  large  consumers  are  served  below 
cost  it  would  appear  unreasonable  to  further  burden  small  con- 
gumers. 

The  evidence  as  to  a  reasonable  amount  for  a  minimum  charge 
or  for  a  schedule  of  minimum  charges  is  very  vague  and  meager. 
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being  in  fact  insufficient  to  enable  us  to  arrive  at  even  an  ap- 
proximate figure.  Further,  the  reasonableness  of  a  minimum 
charge  is  indissolubly  bound  up  with  the  cost  of  meter  and 
service,  the  cost  of  serving  a  consumer  who  in  some  months 
receives  no  water,  and  the  average  consumption  of  minimum 
consumers,  and  these  matters  are  not  disclosed  in  the  record. 

We  conclude  that  there  is  not  sufficient  evidence  to  justify 
the  reasonableness  of  the  proposed  minimum  charges  or  the  rule 
giving  the  company  the  option  to  install  meters,  and  that  neither 
should  be  allowed  to  go  into  effect. 

An  order  will  be  entered   in  accordance  vsrith  this  opinion. 

Chairman  Atkinson  and  Commissioner  Kenniah  concur;  Com- 
missioner Wightman  absent. 


MISSOURI  PUBLIC  SERVICE  COBO^SSIOK. 

CITY  OF  JOPLIN 

V. 

THE  JOPLIN  WATERWORKS  COMPANY. 
[Case  No.  404.] 

^rvlce  ^^  Discontinuance  for  nonpayment  ^^  Charge  for  reparation. 

The  rule  of  a  water  company  permitting  a  charge  of  $1  for  re- 
storing service  which  has  been  discontinued  for  nonpayment  was  held 
reasonable. 
Service  —  Discontinuance  —  Notice, 

A  water  company  was  authorized  to  amend  a  rule  so  as  te  per- 
mit the  discontinuance  of  service  for  nonpayment  of  charges  upon  forty- 
eight  hours'  notice. 
Service  —  Water  —  Delivery  to  consumers  at  eurh  line. 

The  Missouri  Commission  refused  to  require  a  water  cempany 
to  deliver  water  to  consumers  at  the  curb  line  instead  of  at  the  main 
in  the  middle  of  the  street. 

[April  5,  1915.1 

Pkoceeding  to  determine  the  reasonableness  of  certain  rules 
and  practices  of  a  water  company ;  complaint  dismissed. 

Appearances:  E.  F.  Cameron  for  complainant;  Spencer, 
Grayson,  &  Spencer  for  defendant 
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Bean,  Commissioner:  The  city  of  Joplin  filed  complaint 
against  the  defendant,  a  corporation  operating  a  water  system  at 
said  city,  alleging  that  defendant  had  applied  to  the  Commission 
to  amend  its  rules  governing  water  service  by  reserving  to  de- 
fendant the  right  to  place  a  consumer  upon  metered  service  at 
its  option,  and  also  to  put  into  effect  monthly  minimum  charges 
for  consumers  upon  a  meter  basis,  and  praying  that  the  applica- 
tion be  denied. 

The  issues  upon  the  application  by  the  defendant  to  change 
its  rules  and  rates  have  been  determined  in  case  No.  405  [ante, 
125],  entitled  "In  the  Matter  of  the  Suspension  and  Investiga- 
tion of  Certain  Rates,  Charges,  Rules,  Regulations,  and  Prac- 
tices of  the  Joplin  Waterworks  Company,'^  wherein  an  order 
was  made  by  the  Commission  requiring  the  water  company  to 
cancel  said  proposed  rules  and  rates,  and  further  reference  will 
not  be  made  to  that  part  of  the  complaint 

The  further  questions  to  be  determined  in  the  case  are:  (1) 
The  reasonableness  of  defendant's  rule  authorizing  a  charge  of 
$1  to  be  paid  to  it  for  turning  on  the  water  after  the  water  had 
been  turned  off  for  nonpayment  for  water  service.  (2)  Wheth- 
er the  defendant  should  be  required  to  deliver  water  to  consumers 
at  the  curb  line,  instead  of  at  the  main  in  the  middle  of  the 
street,  as  has  been  the  practice  at  the  city  of  Joplin.  A  hearing 
was  held  at  the  city  of  Joplin  on  the  18th  and  19th  days  of  Sep- 
tember, 1914,  before  a  member  of  the  Commission. 

Reasonableness  of  the  Rule, — A  similar  rule  to  which  objec- 
tion is  here  made  was  allowed  by  the  Commission  in  the  case  of 
Cole  v.  Ft  Scott  &  K  Light,  etc.  Co.  1  Mo.  P.  S.  C.  175.  There 
was  no  evidence  offered  in  this  case  to  justify  a  departure  from 
the  holding  in  the  Cole  Case,  supra,  and  we  conclude  that  the 
rule  of  defendant  which  permits  a  charge  of  $1  for  restoring 
service  when  it  has  been  discontinued  for  nonpayment,  there- 
fore, is  not  unreasonable.  It  was  held  in  the  Cole  Case  that 
twenty-four  hours'  notice  in  writing  should  be  given  before  dis- 
continuing service  for  nonpayment  The  Commission  has  now 
under  consideration  the  adoption  of  a  general  order  requiring 
forty-eight  hours'  notice  in  writing  to  be  given  a  consumer  be- 
fore discontinuing  sendee  for  failure  to  pay  for  the  service,  and 
defendant  will  be  permitted  to  make  such  an  amendment  to  its 
rule. 
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Delivery  of  the  Water  at  the  Main  in  the  Sireet,  instead  of  at 
the  Curb  Line. — The  city  of  Joplin,  on  the  Ist  day  of  March, 
1910,  enacted  an  ordinance,  No.  3829,  requiring  all  water  com- 
panies to  bear  the  expense  of  bringing  water  to  the  curb  line. 
Defendant  refused  to  comply  with  the  ordinance,  and  it  was  held 
to  be  void  by  the  Kansas  City  court  of  appeals  in  the  case  of 
Joplin  V.  Wheeler,  173  Mo.  App.  590,  158  S.  W.  924.  The 
Commission  will  not  consider  making  an  order  enforcing  a  com- 
pliance with  said  ordinance,  because  it  has  been  adjudged  to  be 
invalid.  The  city  contends  the  duty  to  supply  service  pipes  to 
the  curb  line  has  been  imposed  upon  the  defendant  by  a  general 
order  of  the  Commission;  such  an  order  has  been  considered  by 
the  Commission,  but  has  not  been  adopted.  While  there  is  evi- 
dence to  support  the  city's  contention  that  the  water  company 
has  the  right  to  use  the  streets  to  lay  pipes,  which  the  individual 
consumer  has  not,  and  as  to  the  desirability  from  the  city's 
standpoint  of  having  the  water  company  responsible  for  re- 
placing the  paving  in  good  condition,  there  is  not  sufficient  evi- 
dence in  this  case  to  justify  an  order  requiring  the  defendant 
to  deliver  the  water  at  the  curb  line.  It  appears  from  the  evi- 
dence that  it  has  been  the  uniform  practice  of  the  defendant  for 
many  years  to  require  the  consumer  to  furnish  the  service  pipes 
from  the  water  main  in  the  middle  of  the  street  to  his  premises. 
To  change  the  rule  would  doubtless  require  a  readjustment  of 
the  rates,  which  cannot  be  undertaken  in  this  proceeding,  even 
if  it  had  been  determined  that  such  a  change  should  be  made. 

The  complaint  of  the  city  of  Joplin  should  be  dismissed  with- 
out prejudice.     It  is  so  ordered. 

Atkinson,  Chairman;  Kennish,  Bean,  and  Shaw,  Commis- 
sioners, concur;  Wightman,  Commissioner,  not  sitting. 


NEBRASKA  RAILWAY  COMMISSION. 

WILLIAM  J.  MARQUIS 

V. 

POLK  COUNTY  TELEPHONE  COMPANY. 
[Formal  Complaint  No.  208.] 

CfisHhtUondl  law  —  Impairment  of  contract  —  Effect  of  regufatf on. 

The  power  of  the  Nebraska  Commission  to  reflate  the  rates  of 
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a  telephone  company  is  not  restricted  by  tbe  proyiBions  of  the  ordi- 
nance granting  a  franchise  to  the  company  which  limited  the  rates 
which  the  company  could  charge. 

Valuation  ^WorJcing  capital  ^^  Telephones  ^^  Amount  floced. 

An  allowance  of  5  per  cent  on  the  capital  obligations  of  a  tele- 
phone company  for  working  capital  is  not  excessive. 

Valuation  —  Methods  —  Elements  determining. 

The  problem  of  the  valuation  of  a  public  utility  is  of  such  im- 
portance that  the  Nebraska  Commission  will  not  restrict  its  solution 
to  rules  or  formulse  that  will  forbid  the  free  play  of  judgment,  experi- 
ence, and  the  influence  of  the  circumstances  of  the  particular  case. 

Betum  —  Telephone  —  Amount  held  insuffleient, 

A  return  of  6}  per  cent  upon  the  investment  of  a  telephone  com* 
pany  cannot  be  held  sufficient. 

Beium  —  Telephone  —  Amount  held  not  excessive, 

A  return  but  slightly  in  excess  of  7  per  cent  upon  the  invest- 
ment in  a  telephone  cannot  be  held  to  be  unreasonable. 

Rates  —  Telephone  —  Am^ount  of  dividends  —  Increase  allowed. 

A  telephone  company  was  allowed  to  increase  its  rates  for  indi- 
vidual lines  from  $1.60  to  $2.60  per  month,  although  it  had  been  pay- 
ing dividends  at  the  average  rate  of  9.62  per  cent  for  the  ten  years  of 
its  existence,  where  it  had  been  paying  as  dividends  moneys  that  should 
have  been  expended  for  maintenance  and  depreciation,  and  where  after 
setting  aside  10  per  cent  on  the  investment  for  such  maintenance  and 
depreciation  in  accordance  with  the  order  of  the  Commission,  the  net 
revenues  for  dividends  would  not  exceed  6}  per  cent. 

Bates  —  Discrimination  —  Telephones  —  Between  business  and  farmer 
lines. 

The  Nebraska  Commission,  without  investigating  the  relative 
value  or  cost  of  the  service,  held  that  the  rates  charged  to  business  men 
for  telephones  are  not  discriminatory  as  compared  with  rates  charged 
to  farmers,  where  the  schedule  corresponds  closely  to  the  schedule  in 
effect  all  over  the  state,  and  such  schedules  have  the  approval  of  long 
usage  and  experience. 

[May  8,  1916.] 

Complaint  seeking  the  reduction  of  telephone  rates  as  unrea- 
sonable ;  dismissed. 

Appearances:  V.  E.  Wilson  for  complainant;  King  &  Bittner 
and  Mills  &  Beebe  for  defendant 

Taylor,  Commissioner:  Having  purchased  the  property  of 
the  Lincoln  Telephone  &  Telegraph  Company  in  Polk  county, 
with  the  object  of  consolidating  the  same  with  its  system  in  that 
territory,  defendant  made  application  to  the  Commission  on  De- 
cember 12,  1912,  for  authority  to  increase  its  rate  for  individual 
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business  telephones  from  $1.50  to  $2.50  per  month.  The  appli- 
cation was  accompanied  by  a  petition,  signed  by  upwards  of  fifty 
of  the  business  men  of  Osceola  and  Stromsburg,  assenting  to 
the  increase.  On  December  13,  1912,  the  Commission  issued  an 
order  authorizing  the  increase  and  fixing  January  1,  1913,  as 
the  date  when  the  new  rate  was  to  become  effective.  At  the  time 
the  application  was  made  the  company  expected  to  complete  the 
consolidation  of  the  plants  by  January  1,  1913,  but  for  some  rea- 
son the  consolidation  was  delayed,  and  it  was  not  until  May  1, 
1913,  that  the  new  rate  was  actually  charged. 

The  complaint  in  this  case  was  filed  on  July  3,  1913,  and  in 
substance  it  is  that  the  rate  of  $2.50  for  individual  business 
service  is  excessive,  that  it  is  discriminatory  in  comparison  with 
the  rates  charged  other  classes  of  patrons,  that  the  service  is 
faulty  and  ineihcient,  and  that  the  Commission  is  without  juris- 
diction to  increase  defendant's  rates  in  so  far  as  they  apply  to 
the  city  of  Stromsburg,  for  the  reason  that  the  ordinance  grant- 
ing the  franchise  under  which  the  company  operates  in  that  city 
fixes  the  rates  to  be  charged  and  limits  the  charge  of  individual 
business  telephones  to  $1.50  per  month.  A  hearing  for  the  tak- 
ing of  evidence  was  held  by  the  Commission  in  Stromsburg  on 
January  13  and  14,  1914,  and  other  hearings  for  arguments  have 
been  held  from  time  to  time  during  the  progress  of  the  investiga- 
tion. In  addition  to  the  evidence  adduced  at  the  hearings,  much 
additional  information  was  secured  through  exhaustive  investiga- 
tions made  by  the  accountants  and  engineers  of  the  Commission. 

The  question  of  the  jurisdiction  of  the  Commission  as  it  is  af- 
fected by  the  franchise  granted  defendant  by  the  city  of  Stroms- 
burg was  disposed  of  on  December  23,  1913,  when  the  Commis- 
sion overruled  a  demurrer  filed  by  complainant  to  the  answer  of 
defendant.  No  reasons  were  offered  by  the  Commission  at  the 
time  the  motion  was  overruled,  and  in  view  of  the  fact  that  the 
same  question  is  discussed  in  the  opinion  in  application  Xo. 
1799,  it  does  not  appear  necessary  to  repeat  what  was  said  then 
or  amplify  the  reasons  therein  presented.  It  is  interesting  to 
note  in  this  connection,  however,  that  since  the  preparation  of 
the  opinion  in  that  case  the  Supreme  Court  of  the  United  States 
has  again  spoken  (Wyandotte  County  Gas  Co.  v.  Kansas,  231 
U.  S.  625,  58  L.  ed.  407,  34  Sup.  Ct  Rep.  22G),  sustaining  the 
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conclusion  that  a  rate  fixed  by  city  ordinance  is  not  a  contract 
that  cannot  be  annulled  or  modified  by  the  state  itself,  except 
where  the  municipality  has  been  empowered  in  specific  terms 
to  make  such  a  contract. 

The  real  issue  to  be  determined,  therefore,  is  as  to  whether  the 
revenue  earned  by  the  company  in  the  past  has  been  sufficient  to 
pay  the  operating  expenses,  maintain  the  propertj',  and  provide  a 
reasonable  return  upon  the  money  invested,  and,  if  not,  to  deter- 
mine whether  the  increase  granted  is  more  than  is  required  for 
the  purpose.  The  property  of  defendant  consists  of  exchanges 
at  Osceola  and  Stromsburg  with  farm  lines  covering  practically 
all  of  Polk  county.  While  the  company  has  a  number  of  sub- 
scribers in  the  town  of  Polk,  and  there  are  several  farm  lines 
radiating  from  that  point,  it  does  not  own  a  switch  board  there, 
but  pays  the  Bradshaw  Telephone  Company  for  performing 
switching  service.  There  are  at  the  present  time  1,327  sub- 
scribers on  the  system. 

Valiiation. 

In  view  of  the  fact  that  there  is  no  serious  disagreement  be- 
tween complainant  and  the  Commission's  accountant,  Mr.  Pow- 
ell, with  reference  to  the  actual  amount  of  money  that  has  been 
invested  in  this  property,  it  does  not  seem  necessary  to  enter  into 
an  exhaustive  analysis  of  the  history  of  the  company.  As  in 
the  case  of  the  majority  of  small  telephone  companies,  a  double 
entry  set  of  books  has  not  been  kept  in  a  manner  to  show  the 
exact  amount  of  money  that  has  been  expended  for  each  of  the 
various  accounts  of  construction,  operation,  maintenance,  and  re- 
placement, but  the  records  do  show  how  much  money  has  been 
received  and  how  much  expended.  They  are  likewise  clear  as 
to  the  amount  of  stock  outstanding  and  the  manner  in  which 
the  proceeds  from  its  sale  have  been  expended.  .It  has  been  pos- 
sible, therefore,  to  arrive  at  a  very  close  approximation  of  the 
amount  of  money  that  has  actually  been  required  to  produce  the 
property  that  is  now  devoted  to  the  public  use.  The  construc- 
tion of  the  plant  was  first  started  by  the  Golden  Eod  Telephone 
Company  in  1903,  but  the  portion  that  had  been  completed  by 
May,  1904,  was  purchased  by  Messrs.  E.  E.  Stanton,  O.  E. 
Mickey,  H.  D.  Skelton,  and  A.  F.  Nuquist,  who,  on  June  28, 
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1904,  organized  the  Polk  County  Telephone  Company.  While 
the  bill  of  Bale  conveying  the  property  frcMn  the  Grolden  Kod 
Telephone  Company  to  the  four  gentlemen  above  named  states 
that  the  consideration  was  $16,000,  it  is  clear  that  that  vi^as  not 
the  price  paid.  While  there  is  some  controversy  as  to  v^rhat  the 
actual  amount  was,  there  can  be  but  little  doubt  that  the  figure 
of  $13,000  set  up  on  the  books  as  the  capital  outstanding  at  the 
time  the  new  company  was  incorporated  represented  the  actual 
investment  in  the  property  at  that  time.  The  exact  number  of 
subscribers'  stations  in  service  at  the  time  of  the  purchase  is  not 
revealed  by  the  books,  but  on  June  1,  1904,  there  was  276.  On 
the  basis  of  that  number  the  value  per  station  would  have  been 
a  trifle  over  $47,  which  is  under  the  average  for  plants  of  that 
character.  As  a  matter  of  fact,  the  record  indicates  that  the  in- 
vestment of  the  Golden  Rod  Company  may  have  been  consider- 
ably more  than  $13,000,  and  that  the  purchasers  secured  the 
property  at  a  very  reasonable  figure.  The  amount  of  stock  out- 
standing on  June  30,  1913,  the  date  to  which  this  investigation 
has  been  brought,  was  $74,625.  According  to  the  report  of  Mr. 
Powell,  which  is  substantiated  by  the  testimony,  all  of  this  repre- 
sents actual  cash  investment,  with  the  exception  of  $1,000,  which 
was  issued  to  the  four  original  incorporators  in  payment  for  serv- 
ices rendered  in  the  promotion  of  the  company.  As  no  salaries 
were  paid  during  the  first  year  by  the  new  company,  and  as  a 
considerable  portion  of  the  time  of  the  four  men  to  whom  the 
stock  was  issued  was  devoted  to  the  promotion,  construction,  and 
operation  of  the  plant  during  that  period,  it  is  reasonable  to  as- 
sume that  the  services  thus  performed  were  fully  worth  the 
amount  allowed.  Stock  to  the  amount  of  $4,683.18  was  issued 
in  lieu  of  cash  dividends  during  the  period  from  October,  1904, 
to  June,  1905,  but  the  money  which  it  represents  was  actually 
used  in  the  construction  of  the  plant,  so  that  it  is  proper  to  rec- 
ognize it  as  a  part  of  the  investment,  provided  due  allowance  is 
made  for  it  when  consideration  is  given  to  the  amount  of  divi- 
dends received  by  the  stockholders  during  the  life  of  the  com- 
pany. The  question  of  these  dividends  will  be  considered  later. 
To  the  outstanding  stock  of  $74,625  should  be  added  $1,500 
of  borrowed  money,  which  obligation  was  incurred  at  the  time 
of  the  purchase  of  the  property  of  the  Lincoln  Telephone  &  Tele- 
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graph  Company,  and  which  must,  of  course,  later  be  liquidated 
from  the  proceeds  of  the  sale  of  stock.  The  sum  of  these  itema, 
$76,125,  includes  nothing  for  working  capital.  The  Commission 
has  previously  found  5  per  cent  of  the  capital  obligations  to  be  a 
reasonable  allowance  for  this  purpose,  and  does  not  regard  that 
amount  as  excessive  in  this  case.  Maintenance  and  reconstruc- 
tion work  in  a  plant  of  this  size  require  the  keeping  on  hand 
of  from  $1,000  to  $1,500  worth  of  material,  while  the  bills  re- 
ceivable and  the  current  expenditures  incident  to  the  conduct 
of  the  business  demand  the  carrying  of  a  fund  of  ready  cash. 
Adopting  round  figures,  the  allowance  then  for  this  purpose  is 
$3,800,  which,  added  to  the  capital  obligations,  gives  the  figure 
of  $79,925.  This,  the  Commission  believes  to  be  the  measure 
of  the  sacrifice  made  by  the  stockholders  to  produce  the  present 
property  now  in  use.  That  the  conclusion  embodied  in  this  fig- 
ure is  reasonable  and  fair  to  all  parties  at  interest  is  manifest. 
It  is  supported  in  every  particular  by  the  books  and  other  rec- 
ords, and  by  the  testimony.  It  corresponds  closely  to  the  amount 
arrived  at  by  adding  the  original  $13,000  of  capital  stock  and 
the  entries  in  the  ^^construction"  account,  which  is  $76,018.08. 
It  results  in  an  average  cost  per  subscriber's  station  of  less  than 
$60,  whereas  the  average  cost  per  station  for  the  Nebraska 
Telephone  Company's  entire  system  is  $77.60,  and  the  like  unit 
cost  of  the  York  county  plant  of  the  Lincoln  Telephone  &  Tele- 
graph Company,  similar  to  the  plant  under  consideration,  is 
$78.80,  the  figures  in  all  three  instances  being  arrived  at  in  the 
same  manner  and  on  the  same  basis.  It  compares  favorably  with 
the  physical  valuation  made  by  the  Commission's  engineer, 
which  showed  a  reproduction  value  of  $106,036.38  and  a  pres- 
ent value  of  $74,213.76.  It  is  less  even  than  attorney  for  com- 
plainant would  allow  in  that  it  does  not  include  an  allowance  of 
$9,374,  which  the  Commission's  engineer  states  represents  the 
increase  in  the  price  of  material  and  labor  during  the  life  of  the 
plant,  and  which  if  added  would  bring  the  total  to  $89,299. 

At  this  juncture  it  is  proper  to  consider  a  demand  made  by 
complainant's  counsel  in  his  brief,  to  the  effect  that  it  is  the 
duty  of  this  Commission  to  adopt  a  formula  for  the  valuation  of 
public  utilities.  He  considers  such  a  formula  possible,  and  de- 
fines it  in  the  following  terms:  "The  cost  of  construction  of 
P.U.R.'16C.— 10. 
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the  plant  in  use,  as  shown  by  the  company's  books,  eliminating 
reckless  and  extravagant  expenditures,  plus  or  minus  any 
changes  in  price  of  material  and  labor  since  the  time  of  construc- 
tion, as  shown  by  competent  evidence,"  or,  expressed  in  other 
words,  *'the  original  cost  of  construction,  plus  the  increased  cost 
of  material  and  labor  since  the  time  of  construction."  While  rec- 
ognizing the  grave  importance  attached  to  the  problem  of  ascer- 
taining a  just  and  fair  value  of  the  utilities  over  which  it  has 
jurisdiction,  this  Commission  respectfully  declines  to  prescribe 
or  indorse  any  rigid  formula  for  its  solution.  As  a  matter  of 
fact,  it  regards  the  question  as  of  such  vital  importance  that  it 
cannot  but  view  with  apprehension  any  effort  to  restrict  its  so- 
lution to  rules  or  formulae  that  would  forbid  the  free  play  of 
judgment,  experience,  and  the  influence  of  the  circumstances  of 
the  case  in  hand. 

Value  is. and  always  must  be  a  matter  of  human  judgment 
It  is  composed  of  so  many  intangible  factors  that  it  is  impossi- 
ble of  mathematical  measurement  Two  men,  working  to  the 
same  purpose,  employing  the  same  formula,  using  the  same 
information  and  given  the  same  property,  will  almost  invariably 
arrive  at  different  conclusions.  No  better  illustration  of  this 
inability  of  men  to  see  alike  is  needed  than  that  furnished  by 
Honorable  C.  F.  Staples,  member  of  the  Minnesota  Railroad 
and  Warehouse  Commission,  in  a  booklet  entitled,  "The  Un- 
reliability of  Unsupported  Opinion  Evidence  in  Determining 
Land  Values  in  Railroad  Appraisals,"  in  which  he  cites  a  case 
showing  a  variation  of  several  hundred  thousand  dollars  in  the 
valuation  of  one  tract  of  land.  Ten  men  submitted  valuations 
of  the  tract  in  the  first  test,  and  the  figures  ranged  from  $2,360 
to  $143,624.  Fourteen  men  submitted  figures  on  the  same  tract 
in  a  second  test,  and  the  estimates  ranged  from  $2,003  to  $287,- 
043.  All  were  experienced  real  estate  dealers  and  brokers. 
Because  of  the  diflSculties  surrounding  the  application  of  any 
fixed  method,  therefore,  all  theories  are  subject  to  criticism, 
the  one  presented  by  counsel  in  this  case  being  no  exception. 

In  the  first  place,  "original  cost"  is  impossible  of  ascertain- 
ment in  a  large  number  of  cases,  because  of  a  lack  of  historical 
information.  In  the  past — and  this  condition  applies  particu- 
larly to   telephone  companies — bookkeeping  has   been  a  mere 
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incident  to  the  operation  of  the  utility,  the.  records  covering 
only  the  entries  absolutely  necessary  to  the  collection  and  ex- 
penditure of  the  earnings.  It  is  only  within  the  past  few  years 
that  scientific  accounting  systems,  formulated  by  r^ulating 
bodies,  have  been  established  whereby  it  is  possible  to  determine 
definitely  just  what  disposition  is  made  of  the  money  flowing 
into  and  out  of  the  treasury  of  the  company.  Operation,  main- 
tenance, new  construction,  and  depreciation  accounts  have  been 
so  intermingled  and  confused  that  they  do  not  reflect  actual 
facts.  In  some  instances  important  records  have  been  lost,  or 
in  the  case  of  the  sale  or  transfer  of  the  utility  they  have  been 
destroyed. 

Particularly  pertinent  in  this  connection  is  the  experience  of 
the  division  of  valuation  of  the  Interstate  Commerce  Commis- 
sion with  reference  to  the  finding  of  "original  cost  to  date"  of 
the  railroads.  In  an  address  delivered  before  the  National 
Association  of  Railway  Commissioners  at  Washington  on  No- 
vember 18,  1914,  Honorable  C.  A.  Prouty,  director  of  the 
division  of  valuation,  emphasized  the  difficulties  attending  the 
ascertainment  of  "original  cost  to  date/'  and  declared  his  con- 
viction that  "the  work  we  have  done  upon  original  cost  to  date 
in  the  accounting  department  is  a  practical  nullity."  The  dis- 
cussion is  entirely  too  long  for  incorporation  in  this  opinion, 
l)ut  the  following  excerpts  can  be  said  to  fairly  summarize  it : 

"The  statute  requires  us  to  show  original  cost  to  date  with 
respect  to  each  item  of  property.  None  of  us  knew  exactly  what 
that  meant,  but  it  seemed  at  the  outset  that  we  should  select 
certain  railroads  and  do  as  best  we  could  that  which  the  act 
required.  We  have  selected  a  single  road  in  each  engineering 
district  for  valuation,  and  our  accountants  took  the  same  road 
for  accounting  purposes.  Well,  we  had  not  proceeded  a  great 
while  before  I  made  up  my  mind  that  we  were  squandering  a 
great  deal  of  money,  and  our  accountants  were  instructed  to 
discontinue  a  certain  part  of  this  original  cost  to  date  work  in 
every  place  but  two.  The  Texas  Midland  road,  112  miles  long, 
was  one  of  the  roads  which  had  been  selected.  The  New  Or- 
leans, Texas,  &  Mexico  road,  176  miles  long,  was  another  road 
which  had  been  selected  in  the  central  district,  and  we  concluded, 
in  the  case  of  those  two  little  roads,  to  carry  the  thing  through 
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to  a  conclusion  and  see  exactly  where  we  landed,  and  exactly 
what  it  cost  us.  Until  very  recently  I  had  never  known  what 
the  definition  of  the  California  Commission  of  original  cost  to 
date  was,  but  I  had,  rather  against  my  own  first  impression, 
reached  a  conclusion  exactly  in  accordance  with  that  definition 
as  I  understand  it.  If  we  could  go  back  to  the  beginning  and 
rewrite  the  books  of  account  of  a  railroad  company  according 
to  the  rules  of  the  Interstate  Commerce  Commission,  the 
property  account, — the  investment  account, — as  shown  by  that 
operation,  would  be,  I  think,  original  cost  to  date,  and  that  was 
precisely  what  we  attempted  to  do  in  the  case  of  these  two  rail- 
roads. We  went  back  to  the  beginning,  and  we  endeavored  to 
rewrite  the  accounts  of  that  company  and  to  show  what  a  cor- 
rect investment  account  would  be  to  date,  to  take  out  of  that 
account  everything  which  had  improperly  gone  into  it,  and  to 
put  into  that  account  everything  which  had  been  improperly 
left  out  Now,  you  see  that  that  is  a  tremendous  undertaking. 
It  is  a  tremendous  undertaking  with  respect  to  a  little  railroad 
like  the  Texas  Midland.  You  have  got  to  handle  every  item. 
Tou  have  got  to  examine  it,  analyze  it,  and  assign  it.  That  was 
done,  with  the  conclusion  that  when  your  investment  account  had 
been  rewritten  it  was  good  for  nothing. 

"In  the  first  place  it  is  absolutely  impossible  to-day,  as  the 
books  of  account  of  the  railroads  in  this  country  have  been  kept, 
to  correct  errors  which  may  have  been  made  in  the  original  dis- 
tribution of  those  items.  Take  a  voucher  for  a  pay  roll  and  a 
voucher  for  supplies.  Here  is  a  bill  for  timber.  You  cannot 
pass  upon  the  question  whether  it  was  used  for  an  addition  and 
a  betterment  of  that  property,  or  whether  it  was  used  for  a 
renewal  which  should  properly  be  charged  to  operation.  But 
worse  than  that,  there  is  no  way  in  which  you  can  tell  what 
retirement  has  been  made,  and  what  retirement  should  therefore 
be  taken  out  of  that  investment  account.  So  that  we  felt  that 
the  investment  account  when  rewritten  was  not  much  better  than 
it  was  before  we  attacked  it,  and  it  is  my  own  feeling  that  if 
you  were  to  treat  the  books  of  every  carrier  in  the  country  in 
that  way,  while  you  might  detect  and  would  detect  many  in- 
stances  of  mistakes,  the  general  result  would  add  very  little  to 
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the  knowledge  which  you  now  have,  and  it  might  be  a  source  of 
misinformation  rather  than  of  more  accurate  information. 

"It  is  the  duty  of  this  Commission  under  this  act  to  show 
original  cost  to  date.  Now  if  you  can  show  it  from  the  books 
of  the  company,  show  it  in  that  way.  If  you  cannot  show  it 
from  the  books  of  the  company,  show  what  you  can  from  the 
books,  and  estimate  the  balance.  •  •  •  My  own  conviction  is 
that  all  this  work  involved  on  the  Texas  Midland  as  to  the  orig- 
inal cost  to  date  is  absolutely  thrown  away.  .  .  .  The  expen- 
diture in  connection  with  doing  that  cost  to  date  work  has  been 
something  frightful.  We  have  only  worked  this  out  on  two 
short  lines.  The  Texas  Midland  is  a  road  112  miles  long.  Its 
books  began  twenty-one  years  ago.  It  cost  $133  a  mile  to  do 
the  accounting  work  on  the  Texas  Midland.  The  New  Orleans, 
Texas,  &  Mexico  road  is  175  miles  long.  Its  books  go  back  only 
ten  years.  It  cost  us  $90  a  mile  to  do  the  work  on  that  road. 
If  you  were  to  apply  these  same  figures  to  all  the  railroads  in 
the  United  States,  it  would  cost  somewhere  from  $50,000,000 
to  $100,000,000  to  do  this  accounting  work." 

The  obstacles  confronting  the  national  valuation  body  are 
common  to  every  piece  of  valuation  work.  Facts,  of  course, 
should  always  be  used  where  they  are  available,  and  they  are  to 
be  preferred  above  mere  theory  or  speculation.  In  the  instant 
case  enough  facts  are  ascertainable  to  make  it  possible  to  reach 
a  reasonably  accurate  approximation  of  the  investment  in  the 
property,  and  they  are  used  in  preference  to  the  physical  valua- 
tion for  that  reason. 

A  rigid  adherence  to  the  "original  cost"  or  "cost  of  construc- 
tion" theory  involves  the  recognition  of  expenditures  that  might 
otherwise  be  disallowed.  In  building  the  plant  of  a  public  util- 
ity it  is  sometimes  impossible  to  foresee  all  the  conditions  that 
may  have  to  be  met,  and  expenditures  are  incurred  that  subse- 
quently form  the  basis  for  serious  controversy  when  considered 
in  connection  with  the  valuation  of  the  property. 

Mr.  Prouty,  in  an  address  delivered  at  Washington  before  the 
Chamber  of  Commerce  of  the  United  States  of  America  on  Feb- 
ruary 12,  1914,  offers  an  illustration  in  point,  which  is  as  fol- 
lows: 

"The  first  railroad  the  Commission  is  proceeding  to  survey 
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in  what  is  known  as  the  Pacific  District  is  the  San  Pedro,  Los 
Angeles,  &  Salt  Lake,  extending  from  San  Pedro,  California, 
to  Salt  Lake  City,  Utah,  some  800  miles.  Most  of  this  road 
has  been  built  in  comparatively  recent  times,  and  the  circum- 
stances and  cost  of  construction  are  fairly  well  kno\%Ti. 

"The  course  of  the  road  is  for  the  most  part  through  an  arid 
desert.  A  certain  section  of  it,  when  built,  was  located  where 
no  man  thought  it  ever  could  be  disturbed  by  floods,  yet  shortly 
after  it  was  opened  for  operation  the  floods  came  and  carried 
out  this  portion.  It  was  at  once  reconstructed  upon  a  new  loca- 
tion supposed  to  be  beyond  all  possible  danger  from  a  recurrence 
of  the  previous  disaster,  nevertheless  the  waters  again  came  and 
washed  away  this  same  section ;  whereupon  it  was  rebuilt  upon  a 
third  location^  beyond  all  possible  reach  of  future  trouble  from 
this  source. 

"Considering  the  nature  of  the  road  and  the  people  who  were 
interested  in  its  construction,  it  seems  possible  that  due  caution 
was  exercised  in  the  original  location;  that  is,  that  a  reasonably 
prudent  man  building  this  railroad  as  those  men  did,  to  be  oper- 
ated by  them  as  a  railroad,  would  have  located  it  as  it  was 
located.  It  is  undoubtedly  true  that  the  second  location  was 
made  with  great  care,  and  was  believed  to  be  beyond  possible 
danger.  It  has  cost  a  large  sum  more  to  rebuild  this  road  than 
it  would  have  originally  cost  to  construct  it  where  it  is  to-day. 
Xow,  in  determining  the  value  of  this  property,  what,  if  any, 
allowance  is  to  be  made  for  this  experimental  outlay  ?  If  the 
government  itself  had  constructed  this  railroad,  it  probably  would 
have  had  the  same  experience  and  would  have  expended  the  same 
amount  of  money  which  the  owners  actually  did. 

"This  illustration  puts  the  question  in  a  very  striking  form^ 
but  the  same  idea  enters  more  or  less  into  the  valuation  of  moat 
of  the  railroads  of  this  country.  There  has,  of  necessity,  been  a 
certain  amount  of  experiment  before  hitting  on  the  right  and 
proper  thing.  Does  this  development  expense  constitute  an  ele- 
ment of  value  which  may  be  recognized  to-day,  or  must  the  own- 
ers of  these  public  utilities  stand  the  loss  of  their  mistakes  in 
the  same  way  that  the  owner  of  a  private  enterprise  would? 
Vast  sums  of  money  are  involved  in  the  answer  to  that  very 
simple  question/* 
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An  application  of  the  cost  of  construction  formula  to  the  case 
cited  by  Mr.  Prouty  would  necessarily  involve  the  recognition 
of  the  added  expenditures  caused  by  the  destruction  of  the  prop- 
erty. It  might  be  argued  that  a  certain  amount  of  the  extra 
cost  should  be  amortized,  but  to  do  that  would  involve  the  exer- 
cise of  judgment  as  to  how  much,  and  the  result  would  neces- 
sarily have  to  be  an  estimate.  Other  eases  might  be  cited  where 
the  sudden  and  unexpected  development  of  a  utility  has  ren- 
dered obsolete  and  useless  certain  portions  of  the  property,  the 
expenditures  incurred  being  not  properly  chargeable  to  depre- 
ciation. The  formula  under  discussion  would  include  such  ex- 
penditures in  the  final  value,  oi^  if  it  was  modified  so  as  to 
readjust  them,  the  valuator  would  again  find  it  necessary  to 
make  an  estimate  of  what  should  or  should  not  be  allowed.  The 
formula  also  disregards  appreciation  or  depreciation  in  the  prop- 
erty, account  of  which  must  be  taken  in  practically  every  utility 
owning  real  estate.  Taking  the  case  of  the  Northern  Pacific 
running  through  Spokane,  cited  by  Director  Prouty,  we  find 
the  right  of  way  of  the  railroad  to-day  to  be  worth  at  least 
$5,000,000.  The  original  cost  to  the  railroad  was  nothing.  What 
value  should  be  placed  on  that  land  to-day  ?  If,  on  the  theory 
of  the  formula,  no  value  is  allowed,  what  should  be  done  in  the 
case  of  a  utility  that  purchased  real  estate  that  has  since  depre- 
ciated ?  In  Superior  Commercial  Club  v,  Superior  Water,  Light 
&  P.  Co.,  decided  by  the  Wisconsin  Kailroad  Commission,  land 
purchased  at  a  cost  of  $64,850  was  appraised  at  $34,850.  The 
company  demanded  recognition  of  the  original  cost,  but  the  Com- 
mission held  that  the  land  had  depreciated  in  value,  and  fixed 
the  value  as  of  the  date  the  appraisal  was  made.  In  application 
No.  2217  this  Commission  found  a  property,  the  original  cost 
of  which  had  been  between  $400,000  and  $500,000,  as  shown  by 
the  books.  Applicant  asked  for  a  value  on  that  basis.  A  physi- 
cal valuation  of  the  plant  now  in  use  fixed  the  reproduction  new" 
at  $312,407.44  and  the  present  value  at  $260,095.44.  The  orig- 
inal investment  produced  a  property  entirely  unsuited  to  the- 
use  to  which  the  utility  is  now  being  put,  and  it  was  necessary,, 
for  the  purposes  of  the  case,  to  theoretically  reconstruct  the  plant 
to  meet  present  conditions.  Indeed,  in  the  instant  case  an 
adherence  to  original  cost  might  produce  a  value  larger  than 
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is  being  allowed,  if  we  accept  the  evidence  that  the  plant  pur- 
chased of  the  Golden  Eod  Company  cost  more  than  was  paid 
for  it  Assuming,  however,  that  the  price  paid  was  much  more 
than  the  property  actually  cost,  it  would  then  require  an  inves- 
tigation to  determine  whether  the  payment  of  the  premium  was 
justified,  and  this  presents  another  objection  to  the  formula  in 
that  it  would  recognize  investments  made  for  "good  will"  or 
"going  concern  value,"  provided  the  property  had  changed  hands 
and  money  had  actually  been  expended  for  such  factors. 

It  hardly  seems  necessary  to  pursue  the  discussion  further,  as 
we  feel  we  have  pointed  out  enough  serious  objections  to  the 
formula  proposed  by  counsel  to  justify  a  refusal  to  accept  it  as 
the  one  and  only  basis  for  ascertaining  "fair  value."  We  do  not 
desire  to  be  understood  as  having  discarded  it  entirely.  On  the 
contrary,  we  regard  it  as  of  vital  importance  in  many  cases, 
as  its  selection  in  the  present  instance  shows,  but  to  adopt  it 
to  the  exclusion  of  all  other  methods  we  believe  would  be  a  grave 
mistake  that  would  lead  to  serious  injustice.  The  reproduction 
new  theory  of  ascertaining  value  is  perhaps  equally  faulty,  and 
its  inflexible  application  to  all  kinds  of  conditions  has  undoubted- 
ly led  to  some  unjust  results.  As  in  the  case  of  the  cost  of  con- 
struction theory,  it  must  be  used  with  judgment  and  discretion, 
being  modified  to  fit  the  circumstances  and  the  requirements  of 
each  case.  It  is  highly  valuable,  as  before  stated,  when  historical 
data  is  unobtainable,  and  it  serves  an  important  purpose  in  many 
cases  in  complementing  and  corroborating  data  already  secured. 
Both  methods,  as  a  matter  of  fact,  are  essential  to  a  solution  of 
the  problem,  and  if  there  are  any  other  methods  that  aid  in  its 
solution  they  should  be  given  consideration.  So  important  is 
the  question  of  ascertaining  "fair  value"  as  a  basis  for  fixing 
rates,  that  no  regulating  body  should  shut  the  door  against  any 
plan  or  formula  that  promises  assistance.  It  is  at  once  a  social, 
economic,  legal,  and  political  problem  that  will  not  be  deter-; 
mined  according  to  any  set  rule  or  formula.  It  is  for  the  regu- 
lating body  first  of  all  to  ascertain  all  the  facts  and  from  them 
deduce  conclusions  that  promise  justice  to  all  interests. 

Operation. 

Aside  from  the  amount  paid  in  dividends  during  the  life  of 
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the  company,  there  is  but  little  controversy  concerning  the  ex* 
penditures  for  direct  operation  and  maintenance,  complainant 
conceding  that  the  business  has  been  economically,  managed* 
There  have  been  no  excessive  salaries  paid  to  officers,  and  the- 
expenditures  compare  favorably  with  those  of  other  companies. 
Accountant  Powell  has  prepared  a  statement  of  earnings  and 
expenses  covering  the  period  from  May  1,  1904,  to  June  30, 
1913,  which  presents  at  a  glance  the  operating  history  of  the- 
plant  and  which  is  herewith  submitted : 

Statement  of  Earnings  and  Expenses  of  the  Polk  County  Telephone  Com- 
pany  Covering  the  Period  from  May  1,  1904,  to  June  30,  1913. 

EABNINGS. 

Stromsburg $57,809.56 

Osceola     58,183.92 

Polk    9,441.76 

ToUl    $126,436.2$ 

EXPENSES. 

Maintetiance: 

Material  and  supplies   $12,459.63 

Linemen 17,124.99 

Livery  and  drayage 6,113.39 

Total $36,698.01 

Operating: 

Operators'  salaries   $20,329.76 

Polk,  switching    1,648.53 

Water,  heat,  light 822.36 

Rent   1,626.20 

Total $24,426.86 

Oeneral: 

Officers'  salaries $6,803.47 

Printing,  postage,  adv 1,210.84 

TraveUng  expenses    34.62 

Insurance 180.57 

Interest    1,980.25 

Furniture  and  fixtures 65.00 

Total $10,274.76 

Grand  total  expense  70,399.61 

Income  from  operation   $55,035.62 

DEDUCTIONS  FBOM   INCOME. 

Payments  to  Traffic  Asso.  on  toll  business   $2,038.18 

Taxes   1,497.36 

Commissions  on  sales  of  stock  568.00 

Diridends  paid  in  cash   44,864.26 

Betterments  and  additions,  not  capitalized   595.66 

Betterments  and  additions,  capitalissed   4,683.18 

Depreciation    reserve    200.00 

Total  $54,446.64 
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This  shows  an  average  annual  maintenance  of  Q.6  per  cent, 
based  on  capital  as  issued,  and  less  than  .3  per  cent  of  the  out- 
43tanding  capital  stock  as  a  depreciation  reserve,  which  is  evidence 
that  the  allowances  for  these  two  purposes  have  not  been  sufficient 
to  maintain  the  property  at  the  original  investment  nor  to  the 
proper  standard  of  service  efficiency.  This  conclusion  is  sup- 
ported by  the  report  of  the  Commission's  engineer,  by  a  personal 
inspection  of  a  portion  of  the  plant  by  two  of  the  members  of  the 
Commission,  and  by  testimony  of  patrons  with  respect  to  the 
kind  of  service  rendered.  The  physical  condition  of  the  prop- 
erty is  below  standard  requirements,  and  considerable  reconstruc- 
tion is  necessary.  This  condition,  however,  is  not  due  entirely 
to  the  lack  of  revenue,  as  consideration  must  be  given  to  the 
amount  of  money  distributed  to  the  stockholders  in  the  way  of 
dividends.  It  is  apparent  that  a  greater  amount  has  been  taken 
from  the  earnings  for  this  purpose  than  was  warranted  by  the 
requirements  for  a  reasonable  return.  The  practice  of  the 
company  has  been  to  close  the  accounts  every  three  months,  at 
which  time  the  board  of  directors  met  and  declared  such  dividend 
as  they  thought  proper.  From  October,  1904,  to  March,  1907, 
the  rate  of  return  exceeded  2  per  cent  per  quarter,  running  from 
3.3  per  cent  to  as  high  as  7  per  cent.  Following  that  date,  how- 
ever, the  rate  never  exceeded  2  per  cent.  The  average  annual 
rate  for  the  entire  period  is  9.52  per  cent,  and,  as  that  figure 
differs  from  the  percentage  computed  at  the  time  of  the  hearing 
and  later  used  by  counsel  for  complainant  in  his  brief,  it  is  neces- 
sary to  explain  how  it  is  arrived  at.  The  figure  of  10.8  per  cent, 
as  computed  by  Accountant  Powell  while  on  the  witness  stand 
in  response  to  a  suggestion  from  counsel  and  as  later  used  by 
counsel  as  a  basis  for  certain  conclusions,  is  arrived  at  by  averag- 
ing the  percentages  for  the  thirty-six  quarterly  periods  involved. 
This  method  does  not  reflect  the  actual  facts,  however,  for  the 
reason  that  the  capital  stock  was  constantly  changing,  being  dif- 
ferent for  twenty-three  out  of  the  thirty-six  quarters.  Applying 
the  average  annual  percentage  of  10.8  to  the  capital  stock  at  the 
end  of  each  year  results  in  a  figure  of  $63,536.40,  which  should 
represent,  if  the  percentage  was  correct,  the  dividonrls  that  had 
been  paid  during  the  life  of  the  company,  whereas  reference  to 
the  above  summary  shows  that  the  actual  return  to  the  stock- 
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holders  was  $50,143.10.  In  short,  an  average  rate  of  return 
<;an  only  be  detennined  by  first  securing  an  average  of  the  stock 
outstanding  at  the  end  of  each  period  for  which  the  rate  was 
applied. 

While,  as  stated,  the  dividends  paid  probably  exceed  a  rea- 
sonable allowance  for  that  purpose,  it  is  difficult,  if  not  prac- 
tically impossible,  to  go  back  into  the  history  of  this  company 
to  ascertain  what  a  reasonable  rate  of  return  should  have  been, 
and  for  that  reason  no  attempt  will  be  made  to  fix  a  specific 
allowance.  At  the  time  of  the  organization  of  this  company, 
conditions  in  the  telephone  field  were  radically  different  from 
what  they  are  to-day.  The  industry  was  just  on  the  threshhold 
of  its  greatest  development.  In  1904-  the  Nebraska  Telephone 
Company  had  an  investment  in  the  state  of  approximately  $2,- 
500,000,  which  covered  27,641  subscribers'  stations,  14,000  of 
which  were  in  Omaha  and  Lincoln.  The  figures  are  not  avail- 
able, but  it  would  be  a  conservative  estimate  to  say  that  there 
were  not  5,000  subscribers'  stations  operated  by  independent 
companies  in  Jfebraska  at  that  time.  By  1911  the  Nebraska 
Telephone  Company's  investment  had  been  increased  to  $7,811,- 
000,  and  its  number  of  subscribers'  stations  to  68,176,  while  the 
investment  of  the  independent  companies  had  jumped  to  $8,078,- 
000  and  the  number  of  subscribers'  stations  to  78,774.  In  other 
words,  over  $12,000,000  of  money  was  invested  in  the  telephone 
business  in  Nebraska  in  a  little  less  than  seven  years.  This 
demand  for  capital  came  from  an  as  yet  untried  and  undeveloped 
industry,  the  hazards  of  which  were  ]^ractically  unknown  and 
the  very  management  and  operation  of  which  was  yet  to  be 
perfected.  Competition  was  so  keen  that  it  was  in  reality  a 
warfare,  and  many  companies  subsequently  failed.  It  is  appar- 
ent, therefore,  that  the  conditions  surrounding  investments  in 
the  industry  at  that  time  were  materially  different  than  they 
are  at  present,  and  that  they  called  for  a  larger  return  than  to- 
day, when  the  business  has  been  established  on  a  stable  and 
permanent  footing,  competition  practically  eliminated,  and  the 
apparatus  standardized  so  that  allowances  for  obsolescence  are 
reduced. 

Making  the  necessary  allowance  for  such  conditions,  however, 
we  are  of  the  opinion  that  the  dividends  paid  by  defendant  were 
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•in  excess  of  what  would  have  been  regarded  as  reasonable  at 
the  time,  and  it  is  apparent  from  the  present  condition  of  the 
property  that  the  earnings  thus  diverted  to  the  stockholders  were 
withdrawn  to  the  detriment  of  the  plant.  The  necessary  allow- 
ance for  depreciation  was  not  made  by  the  company,  partly  be- 
cause of  these  large  dividends,  and  it  will  be  necessary  at  this 
time  to  require  a  larger  allowance  for  that  purpose  than  would 
ordinarily  be  considered  normal  in  order  to  bring  the  plant  back 
to  a  satisfactory  service  condition.  The  Commission  has  found 
an  allowance  of  from  8  per  cent  to  9  per  cent  of  the  cost  of  the 
property  requisite  for  the  purposes  of  maintenance  and  depre- 
ciation; and  if  this  plant  were  in  a  normal  condition  the  former 
figure  would  perhaps  be  reasonable,  but  because  the  property 
has  not  been  properly  maintained  we  are  of  the  opinion  and  so 
find  that  not  less  than  10  per  cent  of  the  cost  of  the  property 
should  be  set  aside  annually  for  these  purposes.  This  will  neces- 
sarily reduce  the  dividends,  and,  in  efl^ect,  amounts  to  a  require- 
ment upon  the  stockholders  to  restore  to  the  plant  the  money 
received  by  them  in  excess  of  what  might  have  been  a  reasonable 
earning  on  their  investment  Nor  is  it  the  purpose  of  this  order 
to  permit  the  defendant  to  levy  additional  charges  upon  its 
patrons  at  this  time  for  the  purpose  of  restoring  the  plant  to 
its  normal  condition.  Owing  to  increased  costs  of  operation, 
the  net  income  at  present  is  considerably  less  than  it  was  three 
years  ago,  consequently  even  if  the  property  had  been  properly 
maintained  the  revenue  from  the  old  rates  would  not  now  te  suffi- 
cient. As  will  be  showii  later,  the  return  to  the  stockholders  on 
the  old  rates  under  present  conditions,  allowing  the  normal 
amount  for  maintenance  and  depreciation,  would  be  but  5^  per 
cent.  In  other  words,  had  the  stockholders  received  an  average  of 
7i  per  cent  in  dividends  up  to  1912,  after  making  the  necessary 
expenditures  for  maintenance  and  depreciation,  they  would  to- 
day, because  of  the  increased  cost  of  operation,  find  their  divi- 
dends cut  to  5i  per  cent.  It  is  obvious,  therefore,  that  additional 
revenue  would  be  necessary  if  the  conditions  were  normal,  and 
it  is  equally  obvious  that  the  stockholders,  and  not  the  patrons^ 
are  the  ones  of  whom  the  sacrifice  is  required.  If  ut  a  later 
time  it  can  be  shown  that  the  property  has  been  restored  to  a 
first-class  service  condition  through  the  sacrifice  thus  imposed 
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on  the  present  stockholders,  the  allowance  herein  provided  can 

be  reduced  to  the  normal. 

Statement  of  Earnings  and  Expenses  of  the  Polk  County  Telephone  Company 
for  the  Year  June  30,  1013,  to  June  30,  1914. 

EABNINGS. 

City  rentals   $10,369.00 

Farm  rentals   8,205.50 

Toll    (net)     749.19 

Switching    810.00 

Messenger  and  miscellaneous   252.09 

Total $20,376.78 

EXPENSES. 

Maintenance: 

10  per  cent  on   property   investment  of 
$76,125  $7,612.50 

Total $7,612.60 

Operating: 

Operating  and  switching $4,850.05 

Printing,  postage  and  supplies   296.77 

Light,  heat  and  water    217.12 

Total $6,364.64 

General: 

Salaries  of  officers    $1,612.50 

Rent   327.60 

Insurance 12.00 

Traveling  expenses   49.78 

Legal   expenses    169.50 

Total $2,171.38 

Total  expense $16,148.42 

Earnings  from  operation $5,227.36 

Deduetum8 : 

Taxes  paid    $369.42 

Uncollectable   accounts    407.50 

Total / 776.92 

Net  remaining  for  dividends   $4,450.44 

On  the  basis  of  the  property  valuation  as  we  have  found  it, 
and  allowing  10  per  cent  for  maintenance  and  depreciation,  the 
above  statement  shows  the  results  of  operation  of  applicant's 
plant  for  the  fiscal  year  ending  June  30,  1914.  The  earnings 
include  the  increased  revenue  derived  from  the  added  rate  on 
business  telephones,  and  represent  the  gross  receipts  from  all 
sources  for  the  year,  as  shown  by  the  books  of  the  company.  The 
net  remaining  for  dividends  amounts  to  5^  per  cent  on  the 
property  investment.  When  the  time  arrives  that  the  property 
is  restored  to  the  proper  service  condition  and  the  allowance  for 
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maintenance  and  depreciation  can  be  decreased  from  10  per  cent 
to  the  normal  of  8  per  cent,  the  amount  then  left  for  dividends 
will  be  approximately  7-J  per  cent,  provided  existing  conditions 
continue  to  that  time. 

There  are  127  business  telephones  to  which  the  rate  com- 
plained of  applies.  As  the  increase  amounts  to  $1  per  month  per 
subscriber's  station,  the  annual  earnings  involved  would  be 
$1,524.  If  the  rates  were  restored  to  the  former  basis,  there- 
fore, the  gross  earnings  for  the  year  would  be  reduced  by  that 
amount  to  $18,851.78.  Subtracting  from  this  the  expenses  for 
operation,  maintenance,  and  depreciation  and  necessary  deduc^ 
tions  from  income,  there  would  remain  for  dividends,  allowing 
10  per  cent  for  maintenance  and  depreciation,  but  $2,926.44,  or 
3.6  per  cent.  Allowing  8  per  cent  for  maintenance  and  depre- 
ciation, there  would  remain  for  dividends  $4,448.94,  or  approx- 
imately 5^  per  cent.  It  can  hardly  be  seriously  argued  that  a 
rate  of  return  of  only  5i  per  cent  is  sufficient  for  an  investment 
in  the  telephone  business  at  this  time.  While,  as  we  have  set 
forth  in  the  foregoing,  conditions  are  much  more  favorable  for  the- 
industry  than  at  any  time  in  its  history,  it  is  still  in  a  state  of 
development,  and  investors  will  demand  a  larger  return  than 
could  be  secured  from  utilities  more  firmly  established.  In  the^ 
opinion  of  the  Commission  the  interest  rate  on  farm  mortgages  is 
no  fair  measure  of  a  reasonable  return  for  telephone  securities, 
although  such  a  comparison  is  urged  by  counsel  for  complainant* 
There  are  elements  of  risk  in  the  telephone  business,  such  as 
potential  competition,  business  depression,  possible  public  owner- 
ship, radical  changes  in  equipment  for  which  no  adequate  pro- 
vision can  be  made,  the  possible  complete  destruction  of  the 
property  by  storm,  etc.,  which  do  not  pertain  to  farm  mortgages, 
and  which  make  the  value  of  the  two  investments  altogether  dif- 
ferent. In  previous  cases  the  Commission  has  found  7  per  cent 
to  be  a  reasonable  return,  and  as  the  earnings  under  the  present 
rfiftes  will  produce  a  return  of  but  slightly  more  than  that  they 
cannot  be  held  to  be  excessive.  The  expenses  of  the  company 
have  been  steadily  increasing  for  the  past  three  years,  being  over 
$3,500  greater  in  1914  than  in  1912.  While  it  is  likely  that 
they  have  reached  a  fairly  constant  level,  the  changes  in  the  plant 
and  the  improved  service  that  will  follow  may  necessitate  stilt 
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further  expenditures,  in  which  event  the  surplus  over  the  allow- 
ance of  7  per  cent  would  be  consumed. 

In  all  of  the  foregoing  calculations  there  has  been  no  separa- 
tion of  toll  from  exchange, — property,  earnings,  or  expense.  It 
is  probable  that  were  such  separation  to  be  made,  the  net  earn- 
ings of  the  exchange  would  *be  slightly  increased.  The  net  re- 
ceipts from  toll  for  1914  were  but  $749.19,  which  in  all  proba- 
bility did  not  defray  the  expense  of  handling  the  toll  business. 
Before  the  purchase  of  the  Lincoln  Telephone  &  Telegraph  Com- 
pany's property,  applicant  realized  considerably  more  from  the 
operation  of  its  toll  lines  than  it  does  under  present  conditions. 
Consequently,  in  the  past  the  gross  earnings  were  larger  for  that 
reason,  and  the  exchange  was  the  beneficiary.  As  the  amount 
involved  in  either  instance  was  not  large,  however,  and  would 
not  affect  the  issues  in  this  case,  it  has  not  been  considered 
necessary  to  attempt  a  separation. 

With  reference  to  that  portion  of  the  complaint  alleging  dis- 
crimination as  between  the  rates  charged  to  business  men  and 
the  rates  charged  to  farmers,  the  Commission  is  of  the  opinion 
that  no  reclassification  of  charges  is  advisable  at  this  time.  The 
schedule  corresponds  closely  to  the  schedules  in  effect  all  over 
the  state.  It  is  recognized  that  any  classification  of  subscribers 
must  be  more  or  less  arbitrary,  and  that  discriminations  are  thus 
likely  to  result,  but  until  some  system  of  basing  the  charges  upon 
a  measured  service  can  be  devised  that  is  more  equitable  and 
practicable  than  any  now  in  use,  arbitrary  classifications  will 
necessarily  have  to  be  made.  The  classification  now  in  effect 
has  the  approval  of  long  usage  and  experience.  Under  it  there 
has  been  a  remarkable  development  of  the  industry,  indicating 
that  it  approximates  equity,  at  least.  Therefore,  without  under- 
taking to  go  into  the  refinements  of  the  relative  value,  or  the 
cost  of  the  service  to  the  various  classes  of  subscribers,  the  Com- 
mission will  hold  that  the  schedule  of  rates  now  in  effect  on 
applicant's  exchange  are  not  unduly  discriminatory,  and  that  no 
readjustment  as  between  patrons  is  necessary. 

ORDER. 

It  is  therefore  ordered  that  the  complaint  herein  be,  and  the 
same  hereby  is,  dismissed. 
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It  is  further  ordered  that  defendant,  the  Polk  County  Tele- 
phone Company,  be,  and  the  same  hereby  is,  until  the  further 
order  of  this  Commission,  required  to  set  aside  out  of  its  earn- 
ings a  sum  of  money  equal  to  10  per  cent  of  its  capital  liabili- 
ties, the  proceeds  of  which  shall  be  used  for  current  maintenance 
and  repairs,  said  requirement  to  be  of  full  force  and  effect  from 
And  after  July  1,  1914. 

Nebraska  State  Railway  Commission,  by  Henry  T.  Clarke, 
Jr.,  Chairman. 

Hall,  Commissioner,  dissenting :  It  is  generally  conceded  that 
rate-making  bodies,  in  rate  controversies,  shall  make  rates  to 
raise  funds  sufficient  to  pay  operating  expenses,  maintenance, 
depreciation,  taxes,  losses,  and  damages  of  the  utility,  and  then 
a  fund  sufficient  to  pay  dividends  at  a  reasonable  rate  upon  same 
-amount  of  money. 

The  above  statement  is  an  easy  one  to  make,  and  the  principles 
therein  contained  are  so  fundamental  that  there  are  few  who 
take  issue  with  them.  However,  a  brief  consideration  of  the  lan- 
guage will  show  that  it  imposes  upon  the  Commission  a  duty 
which  is  in  its  essential  nature  plain  and  simple,  but  very  diffi- 
<;ult  and  complex  in  its  practical  execution. 

The  fund  for  operating  expenses  should  be  sufficient  to  employ 
officers,  business  managers,  and  all  employees  in  the  actual  opera- 
tion of  the  business,  of  sufficient  ability  to  deliver  the  best  serv- 
ice to  the  public. 

The  fund  for  maintenance  of  the  properties  should  be  suffi- 
cient to  keep  the  property  of  the  utility  intact  and  up  to  the  stand- 
ard of  100  per  cent  service  efficiency,  and  no  more. 

The  amount  of  taxes  are  usually  easily  determined,  and  with- 
out question  is  properly  chargeable  to  operation. 

When  we  come  to  discuss  losses,  we  are  confronted  with  com- 
plexing  questions  that  are  not  easily  determined.  We  agree  that 
the  losses  that  occur  under  prudent  business  management  are 
properly  chargeable  to  general  operating  expense;  but  who  is  to 
say  that  losses  are  to  be  charged  to  operating  expense,  and  there- 
by passed  on  to  the  rate-paying  public,  the  company,  the  public, 
or  the  Commission  ? 

The  question  of  damages  is  still  more  confusing  and  much 
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more  difficult  to  determine.  I  think  no  one  would  question  the 
charging  of  operating  expense  damages  accruing  to  the  property 
of  the  utility  by  storms  and  unforeseen  causes  that  are  beyond 
human  possibility  to  prevent.  But  it  may  be  a  serious  question 
as  to  charging  to  operating  expenses  personal  injury  damages, 
determined  by  judicial  proceedings,  which  are  the  result  of  neg- 
ligence on  the  part  of  the  company,  and  thereby  passing  the 
burden  on  to  the  public.  Again,  who  is  to  settle  such  questions  ? 
If,  under  the  Constitution,  the  Commission  has  jurisdiction  of 
rates,  service,  and  general  control  of  the  applicant  herein,  and 
if  the  burden  of  proof,  under  the  statutes,  is  on  the  applicant  to 
show  the  necessity  of  additional  revenue,  it  is  clearly  the  duty 
of  the  Commission  to  pass  upon  the  necessity  of  all  funds  for 
general  operating  expense. 

A  careful  study  has  been  made  of  the  affairs  of  the  applicant 
herein  for  a  period  of  nine  years,  and  I  am  not  inclined  to 
criticize  the  results  or  the  methods  used. 

There  is  practically  no  dispute  as  to  the  question  of  capitali- 
zation or  the  amount  of  money  spent  in  the  operation.  But 
whatever  the  total  cost  of  operation,  including  maintenance  and 
depreciation,  taxes,  losses,  and  damages,  has  been,  the  public  has 
paid  rates  sufficient  to  take  care  of  such  charges.  The  amount 
of  money  spent  for  the  period  for  maintenance  and  depreciation 
averaged  6.6  per  cent.  This  is  1.4  per  cent  below  the  normal, 
the  result  of  which  was  a  gradual  depreciation  of  the  property, 
which  always  means  a  depreciation  in  service.  But  while  the 
company  was  not  keeping  its  property  up  to  the  proper  standard 
of  service  efficiency,  it  paid  itself  on  an  average  of  9.52  per  cent 
dividends. 

If,  instead  of  paying  out  9.52  per  cent  dividends  on  the  aver- 
age, the  company  had  spent  8  per  cent  on  maintenance  and  depre- 
ciation, the  normal  amount  for  such  purposes,  the  dividends 
would  have  been  cut  1.4  per  cent,  or  reduced  to  8.12  per  cent. 

If  the  company  has  gone  still  further,  and  spent  an  abnormal 
amount  for  maintenance  and  depreciation,  and  increased  the 
amount  to  9.12  per  cent,  there  would  have  been  left  for  dividends 
7  per  cent  It  does  seem  that  when  the  public  pays  rates  suffi- 
cient to  pay  operating  expenses,  including  taxes,  losses,  dam- 
ages, maintenance,  and  depreciation,  and  the  Commission  accepts 
P.U.R.'15C.— 11. 


Digitized  by  LjOOQ IC 


162  NEBRASKA  RAILWAY  COMMISSION. 

all  items  charged  to  such  accounts  by  the  company  without  ques- 
tion, and  the  amount  available  for  maintenance  and  depreciation 
is  above  the  normal,  that  had  it  been  spent  on  the  properties 
there  would  be  no  question  but  what  the  properties  would  have 
been  kept  up  to  100  per  cent  service  efficiency,  and  over  and 
above  these  amounts  7  per  cent  dividends,  the  public  has  done 
its  whole  duty,  and  the  applicant  should  not  complain. 

There  has  been  some  discussion  about  certain  stockholders  who 
bought  stock  after  the  properties  had  depreciated,  and  that  they 
would  have  an  injustice  done  them  if  the  properties  were  not 
restored  to  100  per  cent  service  efficiency  by  the  income.  In 
answer  to  this,  just  remember  the  Commission,  in  its  relation  to 
tlie  public  on  the  one  hand,  and  the  company  on  the  other,  is  deal- 
ing with  the  company  as  a  legal  entity,  and  not  with  the  personal 
stockholders.  It  is  not  the  province  of  the  Commission  to  go 
into  the  relation  of  one  stockholder  with  another. 


NEBRASKA  RAILWAY  GOMBaSSION. 

LINCOLN  TELEPHONE  &  TELEGRAPH  COMPAinr 

V. 

FARMEKS^  INDEPENDENT  TELEPHONE  COMPANY. 

[Appl.  No.  2140.] 

Intercorporate  reUUiona  —  Telephone  —  Cutting  off  toll  lines. 

A  telephone  company  operating  a  large  number  of  exchanges  and 
toll  lines  ae  authorized  to  cut  certain  toll  lines  off  the  switch  board 
of  a  competing  company  and  to  connect  them  with  its  own,  and  to  con- 
nect its  toll  board  with  the  toll  board  of  such  competing  company  by 
trunk  lines,  where  the  contract  under  which  the  toll  lines  proposed  to 
be  cut  off  were  constructed,  did  not  provide  that  such  lines  should  ter- 
minate on  the  boards  of  the  competing  company,  nor  give  it  exclusive 
use  or  control  of  the  same,  and  the  public  will  be  better  served  by  the 
proposed  change. 

[May  7,  1916.] 

Petition  for  authority  to  cut  oflF  certain  toll  lines  from  switek 
board  of  competing  company;  granted. 

By  the  Commission :    The  Farmers'  Independent  Telephone 
Company,  remonstrator  herein,  hereinafter  referred  to  as  the 
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!  Farmers'  company,  is  a  corporation  organized  and  incorporated 
under  and  by  virtue  of  the  laws  of  the  state  of  Nebraska,  with 
its  principal  office  and  place  of  business  at  Bed  Cloud.  Said 
company  has  been  in  the  telephone  business  over  ten  years  just 
prior  to  the  filing  of  the  application  herein,  and  has  during  that 
time  been  furnishing  both  exchange  and  toll  service  in  that  com- 
munity. It  has  in  service  approximately  350  farm  and  210 
cily  phones,  and  is  operating  stub  toll  lines  which  connect  sev- 
eral other  telephone  systems  with  its  system. 

The  Nebraska  Telephone  Company,  hereinafter  referred  to 
as  the  Nebraska  company,  also  owned  and  operated  a  telephone 
system  in  Red  Cloud  of  about  280  phones,  and  toll  lines  which 
extended  generally  all  over  that  part  of  the  state,  and  was  a 
strong  competitor  of  the  Farmers'  company. 

The  Lincoln  Telephone  &  Telegraph  Company,  applicant  here- 
in, hereinafter  referred  to  as  the  Lincoln  company,  operated 
many  exchanges  in  southeastern  Nebraska  and  toll  lines  extend* 
ing  over  that  part  of  the  state,  but  did  not  reach  Eed  Cloud. 
This  company  was  also  a  strong  competitor  of  the  Nebraska 
company  generally  in  southeastern  Nebraska,  both  for  exchange 
and  toll  business. 

In  order  that  the  Lincoln  company  might  get  toll  connections 
with  the  city  of  Red  Cloud,  it  entered  into  two  contracts  with 
the  Farmers'  company,  by  which  the  Lincoln  company  agreed 
to  build  toll  lines  from  Superior  to  Red  Cloud  and  from  Hastings 
to  Red  Cloud.  The  terms  of  the  two  contracts  are  practically 
the  same,  excepting  one  is  for  the  building  of  the  Hastings  line 
and  the  other  for  the  Superior  line.  The  following  is  a  copy 
of  one  of  said  contracts: 

This  agreement  made  and  entered  into  this  30th  day  of  April, 
1910,  by  and  between  the  Lincoln  Telephone  &  Telegraph  Com- 
pany, of  Lincoln,  Nebraska,  party  of  the  first  part,  and  the 
Farmers'  Independent  Telephone  Company,  of  Red  Cloud,  Ne- 
braska, party  of  the  second  part. 

Now  therefore  the  parties  hereto  for  themselves,  their  succes- 
sors, and  assigns,  in  consideration  of  the  mutual  promises  herein 
.made,  covenant  and  agree  as  follows,  to  wit: 

Section  1.  The  first  party  agrees  to  construct  and  put  in 
operation  on  or  before  the  1st  day  of  October,  1910,  a  copper 
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metallic  toll  line  from  the  city  of  Superior,  Nebraska,  to  the 
city  of  Red  Cloud,  Nebraska,  and  to  furnish  the  second  party 
connection  with  said  line  at  Red  Cloud,  Nebraska.  First  party 
further  agrees  to  fiunish  to  the  second  party  long-distance  tele- 
phone service  at  the  rates  adopted  by  the  Independent  Telephone 
System  of  Nebraska  and  under  the  rules  and  conditions  adopted 
by  said  Independent  Telephone  System  of  Nebraska. 

Section  2.  The  second  party  shall  receive  as  full  compensa- 
tion for  their  services  26  per  cent  of  the  actual  charge  for  all 
the  messages,  exclusive  of  messenger  service,  which  may  orig- 
inate at  its  exchange,  it  being  understood  that  the  charge  for 
handling  any  one  message  shall  not  exceed  20  cents.  Where 
business  passes  in  part  over  the  toll  lines  of  both  parties,  each 
party  shall  receive  a  share  of  the  net  charge  for  each  message  in 
accordance  with  the  rules  and  regulations  of  the  Independent 
Telephone  System  of  Nebraska,  for  the  division  of  charges  on 
such  messages.  Where  messengers  are  required  in  the  delivery 
of  messages,  second  party  shall  be  entitled  to  receive  the  actual 
cost  of  any  messenger  service  which  it  shall  provide. 

Section  3.  The  second  party  agrees  to  make  a  monthly  report 
to  the  first  party  of  all  toll  business  originating  in  its  territory 
and  passing  over  the  lines  of  first  party.  These  reports  to  be 
made  on  blanks  furnished  by  the  first  party,  and  together  with 
the  net  balance  due  the  first  party,  as  shown  by  the  reports,  shall 
be  forwarded  to  the  first  party  at  Lincoln,  Nebraska,  on  or 
before  the  10th  day  of  each  month. 

Section  4.  The  second  party  hereby  grants  to  the  first  party 
the  privilege  to  use  the  top  cross-arms  on  the  second  party^s 
poles,  or  such  part  thereof  as  may  be  required  within  the  corpo- 
rate limits  of  said  town  of  Red  Cloud,  upon  which  to  string  or 
maintain  its  wires.  The  second  party  agrees  at  its  own  expense 
to  keep  clear,  free  from  crosses,  grounds  and  other  troubles,  and 
in  good  working  order  any  wires  belonging  to  the  first  party, 
which  may  be  located  within  the  corporate  limits  of  said  town 
of  Red  Cloud,  and  to  furnish  such  material  as  may  be  required 
for  the  repairing  thereof  at  actual  cost.  And  further  the  second 
party  hereby  grants  a  license  to  the  first  party  to  connect  with 
the  telephone  exchange  or  sy8t^m  of  second  party  through  its 
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gwitch  boards  so  that  an  interchange  of  business  may  be  at  all 
times  carried  on  between  said  parties. 

When  so  ordered  from  the  general  office  of  the  first  party, 
second  party  further  agrees  to  keep  clear,  free  from  crosses, 
grounds,  and  others  troubles,  and  in  good  working  condition, 
all  circuits  of  the  first  party  outside  the  corporate  limits  of  said 
town  and  within  Webster  county  at  actual  cost  of  material  and 
labor.  Bills  for  such  are  to  be  rendered  monthly  to  the  first 
party. 

Section  5.  Each  of  the  parties  hereto  hereby  agree  to  trans- 
mit all  messages  originating  on  its  lines  or  at  its  exchange,  or 
on  connecting  lines  or  exchanges,  for  points  on  the  lines  of  other 
party,  or  its  connecting  lines,  over  the  lines  of  the  other  party 
by  and  through  said  connection,  when  said  routing  constitutes 
a  direct  route  for  handling  such  business. 

Section  6.  It  is  understood  and  agreed  that  each  party  hereto 
will  do  all  that  is  necessary  to  give  full  force  and  effect  to  the 
spirit  of  this  agreement,  without  further  compensation  or  condi- 
tions than  those  specifically  set  forth. 

Section  7.  The  second  party  further  agrees  that  its  apparatus 
and  equipment  now  erected  and  hereinafter  erected  shall  be  main- 
tained at  such  a  standard  as  will  afford  facilities  for  first-class 
service  in  connection  with  the  lines  of  first  party  hereto,  and 
second  party  also  agrees  that  it  will  not  only  at  all  times  operate 
its  system  and  conduct  its  local  business  so  as  not  to  impair  the 
local  business  of  said  second  party,  nor  the  long  distance  busi- 
ness of  said  first  party  hereto  but  will  also  make  an  effort  to 
extend  and  enlarge  the  business  of  said  first  party. 

Section  8.  It  is  further  agreed  that  if  the  first  party  finds 
it  desirable  or  necessary,  either  from  the  volume  of  business  or 
the  nature  of  the  service,  to  establish  a  separate  switch  board 
in  the  exchange  of  second  party,  and  employ  an  additional  oper- 
ator or  operators  for  the  purpose  of  handling  its  long-distance 
business,  that  it  shall  have  the  privilege  of  so  doing.  In  the 
event  of  its  so  doing,  however,  the  second  party  shall  be  entitled 
to  receive  15  per  cent  of  the  net  exchange  of  all  messages  origi- 
nating at  its  exchange. 

Section  9.  This  contract  shall  be  and  remain  in  full  force 
and  effect  during  the  period  of  twenty-five  years  from  the  data 
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hereof,  and  thereafter  until  ninety  days'  written  notice  shall  bo 
given  by  either  party  to  the  other  of  its  intention  to  terminate 
the  same. 

In  witness  whereof  the  parties  hereto  have  caused  this  con- 
tract to  be  signed  by  their  duly  authorized  officers. 
Seal  '  Party  of  the  first  part, 

Attest  Lincoln  Telephone  &  Telegraph  Co. 

C.  J.  Bills,  Secy,  By  Frank  H.  Woods,  President. 

Seal  Party  of  the  second  part, 

Attest:  Edw.  Hanson,         Parmers'  Independent  Telephone  Co. 
City.  By  S.  Beckwith,  Prea. 

The  lines  were  constructed  and  connections  made  with  the 
switch  board  of  the  Farmers'  company  in  accordance  with  said 
contracts.  In  January,  1912,  the  Lincoln  company  purchased 
the  telephone  system  of  the  IJfebraska  company  at  Red  Cloud 
and  all  its  exchanges  and  toll  lines  in  what  is  known  as  the 
South  Platte  territory,  from  Adams  and  Webster  county  east  to 
the  state  line,  and  thereby  became  a  competitor  of  the  Farmers' 
company  local  exchange  at  Ked  Cloud.  The  applicant  now  seeks 
an  order  of  this  Commission,  authorizing  it  to  cut  the  Hastings- 
Red  Cloud  and  Superior-Red  Cloud  toll  lines  off  the  Farmers' 
company  switch  board,  and  connect  them  to  its  own  toll  board 
that  formerly  belonged  to  the  Nebraska  company.  It  then  pro- 
poses to  connect  the  Farmers'  system  with  its  toll  board  by  trunk 
lines  between  its  toll  board  and  the  toll  board  of  the  Farmers' 
company.  The  Farmers'  company  asserts  that  this  will  violate 
the  terms  of  the  contract  hereinbefore  set  forth,  and  that  the 
said  Farmers'  company  will  lose  the  primary  control  of  the  toll 
lines  referred  to. 

The  Lincoln  company  denies  that  the  proposed  change  violates 
any  provisions  of  the  existing  contracts,  and  contends  that  the 
proposed  circuit  arrangement  will  increase  the  facilities  and 
improve  the  service  furnished  to  the  Farmers'  company  and  to 
the  public,  and  contends  that  as  long  as  it  violates  no  provision 
of  the  said  contracts,  it  has  the  exclusive  right,  the  same  as  any 
other  owner  of  property,  to  control  and  manage  the  same. 

It  further  alleges  that  the  lines  in  question  produce  a  very 
small  revenue  in  their  present  condition,  and  that  it  is  neces- 
sary that  they  be  rearranged  in  order  that  sufficient  business  can 
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be  handled  over  them  to  enaWe  the  company  to  pay  for  their 
maintenance  and  operation;  that  under  present  conditions  the 
Lincoln  company  has  no  connection  between  its  own  exchange 
in  the  city  of  Red  Cloud  and  these  toll  lines  now  terminating 
there  on  the  Farmers'  board,  which  are  its  exclusive  property, 
and  that  it  has  an  absolute  right  to  make  such  changes  in  its 
terminals  at  Red  Cloud  as  it  desires,  provided  that  it  continues 
to  give  the  said  Farmers'  company  connections  with  said  lines 
which  is  its  only  obligation  under  its  contract;  and  provided, 
further,  that  it  does  not  injure  the  service  which  the  public  is 
receiving.  The  Lincoln  company  asks  permission  to  make  said 
change,  inasmuch  as  the  Commission  has  general  control  over 
the  service  of  all  common  carriers,  and  all  changes  made  in  the 
service  must  be  first  approved  by  it. 

An  examination  of  the  proposed  contract  shows  that  the  only 
condition  covering  the  manner  of  connection  of  the  Farmers* 
company  with  the  said  toll  lines  is  found  in  §  1,  and  provides 
that  the  Lincoln  company  shall  furnish  the  Farmers'  company 
connections  with  said  lines.  There  is  no  provision  in  either  of 
said  contracts  to  the  effect  that  the  Lincoln  company  shall  termi- 
nate its  lines  on  the  board  of  the  Farmers'  company,  and  give 
them  the  exclusive  use  or  control  of  same.  In  this  connection, 
it  may  be  noted  that  said  contracts,  as  hereinbefore  set  forth 
and  referred  to,  were  made  and  entered  into  by  the  parties  there- 
to on  or  about  the  30th  day  of  April,  1910,  which  was  long  after 
the  time  when  the  jurisdiction  over  rates,  service,  and  general 
control  of  common  carriers  were  vested  in  the  Commission.  All 
such  contracts  affecting  services  are  subject  to  modification  by 
the  Commission,  upon  a  proper  hearing,  whenever  it  appears 
that  the  interests  of  the  general  public,  served  by  such  utilities, 
can  be  best  conserved.  By  terminating  all  of  its  lines  on  one 
toll  board,  the  Lincoln  company  will  be  able  to  use  them  to 
better  advantage  to  itself  and  to  its  patrons,  and  will  also  be 
in  a  position  to  furnish  the  Farmers'  company  as  good  or  better 
service  than  it  receives  over  said  lines  in  their  present  condition. 
If  the  lines  are  left  in  their  present  condition,  the  Lincoln 
company  is  entirely  deprived  of  any  use  of  the  same  in  the  hand- 
ling of  its  business  out  of  the  city  of  Red  Cloud. 

Section   8  of  the  contract  set  out  above  gives  the  Lincoln 
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company  the  option  of  establishing  a  separate  switch  board  in 
the  exchange  of  the  second  party  for  the  handling  of  its  toll 
business,  and  provides  that,  in  the  event  that  it  does  so,  the 
revenue  to  be  paid  the  second  party  shall  be  reduced  15  per  cent 
commission  on  messages  originating  at  its  exchange.  Whether 
or  not  the  changes  to  be  made  in  the  termination  of  its  lines 
by  the  Lincoln  company  can  be  construed  as  the  establishment  of 
a  separate  switch  board  in  the  exchange  of  the  Farmers'  company 
is  not  material  in  this  proceeding,  and  it  is  unnecessary  for  this 
Commission  to  construe  said  provision. 

If  the  Lincoln  company  shall  hereafter  attempt  to  reduce  the 
commission  to  be  paid  the  Farmers'  company  to  15  per  cent 
under  the  terms  of  said  section,  the  Farmers'  company  can  take 
the  matter  into  the  courts  and  protect  such  rights  as  it  may  have 
under  said  section. 

The  Commission,  therefore,  finds  that  the  changes  proposed 
to  be  made  by  the  Lincoln  company  will  improve  the  service 
rendered  the  public  at  Eed  Cloud.  Permissicm  is  therefore  given 
to  the  said  Lincoln  company  to  terminate  the  said  toll  lines 
on  its  own  toll  board  at  Ked  Cloud,  and  to  provide  such  trunks 
between  its  own  toll  board  and  that  of  the  Farmers'  company 
as  are  necessary  to  adequately  handle  the  business  of  the  latter 
company;  all  said  changes  to  be  made  at  the  cost  and  expense 
of  the  Lincoln  company. 

Nebraska  State  Kailway  Commiflsion,  by  Henry  T.  Clarke, 
Jr.,  ChairmaiL 


NEW  JEBSBY  BOARD  OF  PUBLIC  UTILITY  COMMISSIONERS* 

W.  S.  DAVIDSON 

V, 

PUBLIC  SEEVICE  RAILWAY  COMPANY. 

Construction  and  equipment -^  Street  railways '•^Height  of  car  steps. 

While  an  order  of  the  New  Jersey  Commissioners,  with  reference 
to  new  cars,  provided  that  the  first  step  should  not  exceed  15  inches  in 
height,  it  was  held  that  the  company  was  not  warranted  in  spending  a 
large  sum  of  money  to  reconstruct  all  its  existing  cars  so  that  the  steps 
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ahould  not  exceed  thai  heiglit,  nnee  sach  a  sum,  if  available,  would  be 
of  more  benefit  to  the  publie  if  inreated  in  new  cara. 

[Hay  4,  1915.] 

SuppuBMBNTAii  report  with  reference  to  the  height  of  car 
steps. 

By  the  Commission:  Under  date  of  October  21,  1913,  as 
the  resnlt  of  hearing,  the  Board  ordered  the  Public  Service  Rail- 
'way  Company  to  observe  certain  limitations  with  regard  to  the 
step  heists  in  constructing  all  new  cars. 

In  the  memorandum  dated  October  21,  1913,  reference  was 
made  to  some  245  cars  having  car  steps  of  heights  exceeding  those 
considered  reasonable  in  connection  with  newly  constructed  cars. 
Since  the  adoption  of  the  memorandum,  the  matter  has  been 
followed  up  from  time  to  time,  and  it  is  found  that  the  com- 
pany has  proceeded  with  the  work  of  reconstructing  all  cars 
which  have  come  into  the  shops  for  general  overhauling.  The 
result  of  this  is  that  in  June,  1914,  there  were  143  cars  having 
steps,  the  height  of  which  exceeded  17  inches,  and  by  March, 
1915,  there  remained  only  39  cars  having  steps  higher  than 

17  inches. 
# 

While  the  order  regarding  the  new  cars  provided  that  the  first 
step  should  not  exceed  15  inches  in  height,  the  Board  does  not 
think  that  the  company  is  warranted  in  spending  a  large  sum 
of  money  to  reconstruct  all  its  existing  cars  so  that  the  step 
would  not  exceed  15  inches.  Such  a  sum  of  money,  if  avail- 
able, would  be  of  much  more  benefit  to  the  public  if  invested  in 
new  cars. 

In  connection  with  those  cars  which  could  not  be  readily  re- 
constructed, it  is  now  found  that  there  are  39  cars  having  an 
initial  step  higher  than  17  inches.  These  cars,  with  a  state- 
ment of  their  use,  are  as  follows : 

Car  No.     132:     Not  in  serricc,  formerly  used  in  Plainfield. 

Car  No.     140:     Plainfield. 

Car  No.  1853 :     Hudson  River  Line,  used  as  a  tripper,  Edgewater  to  Leonia. 

Car  No.  1901:     Middlesex  and  South  Amboy  Lines,  Central  Division. 

Car  No.  1923:     Middlesex  and  South  Amboy  Lines,  Central  Division. 

Car  No.  1925:     Middlesex  and  South  Amboy  Lines,  Central  Division. 

Car  No.  3137:     Broadway,  Camden. 

Cars  No.  3155  to  3186:     These  cars  are  used  on  the  Haddon  Heights  Line, 

Camden,  though  occasionally  they  are  utilized  for  tripper  service  on 

other  lines. 
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An  examination  of  these  has  been  made  to  determine  the 
possibility  of  their  reconstruction  at  small  cost.  Here  again,  it 
is  found  that  such  reconstruction  would  be  expensive,  and  it  is 
questionable  whether  the  greatest  good  to  the  public  would  come 
from  requiring  the  company  to  expend  its  money  in  this  way. 
The  use  to  which  the  cars  are  put  has  much  to  do  with  the  incon- 
venience caused  by  high  car  steps.  Where  cars  are  used  on  long 
suburban  lines,  or  over  private  rights  of  way  where  platforms 
are  provided,  a  high  car  step  is  not  an  inconvenience.  Such 
platforms  are  provided  at  many  of  the  stopping  points  on  the 
Haddon  Heights  line,  and  on  some  of  the  lines  in  the  central 
division.  It  is  quite  true  that  as  the  communities  build  up, 
it  is  not  possible  to  continue  such  platforms  in  use,  but,  on  the 
other  hand,  as  time  goes  on,  the  cars  now  having  high  steps  will 
be  rebuilt  or  replaced  with  other  cars  having  lower  steps. 

The  inquiry  in  this  matter  will  therefore  be  discontinued.  The 
majority  of  the  cars  owned  by  the  company  have  been  recon- 
structed, and  those  remaining  in  service  having  steps  of  excessive 
height  are  confined  in  use  to  lines  where  this  height  does  not 
cause  as  much  inconvenience  as  it  might  if  the  cars  were  used 
in  other  classes  of  service.  , 

If  at  any  time  in  the  future  it  is  found  that  the  necessity 
arises  for  changes  in  the  cars  now  having  steps  of  a  height  in 
excess  of  17  inches,  the  matter  can  then  be  taken  up  with  refer- 
ence to  the  particular  cars. 

The  Board  is  of  opinion,  however,  that  as  these  cars  are 
taken  into  the  shops  they  should  be  reconstructed,  so  as  to  reduce 
the  car-step  heights  to  reasonable  limits.  If  such  reconstruction 
is  not  possible,  the  Board  will  expect  these  cars  to  be  permanently 
removed  from  service  on  lines  which  are  not  fully  provided  with 
elevated  loading  platforms. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  DongeSy 
President;  John  J.  Treacy,  John  W.  Slocum,  Commissioners. 

Note.— In  Ee  Shore  Line  Electric  E.  Co.  April  25,  1916,  Docket 
Xo.  1536,  the  Connecticut  Commission  reconunended  that  certain 
cars  be  equipped  with  folding  steps. 
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VKW  JBRSBT  BOARD  OF  PUBIjIO  UTHilTT  OOMMISSIONSBS. 

IN  BE  PETITION  OP  CHARLES  A.  NUTTING 

V. 

PUBLIC  SEBVICE  BAILWAY  COMPANY. 

Bates  -—  Street  raUioays  —  Measonableness  —  Fare  zones  —  Comparison 
of  rates. 

Street  railway  fare-zone  rates  will  not  be  declared  unjuat  amd 
discriminatory  because  in  excess  of  the  rates  charged  for  like  distances 
on  other  lines,  where  there  is  nothing  to  show  the  reason  for  the  dif- 
ference in  rates,  and  where  it  appears  that  the  return  upon  the  invest- 
ment from  the  shorter  zone  fares  is  not  unreasonable. 
Bates  —  Street  railway  —  Reduction  to  stimulate  growth,. 

The  reasonable  rate  of  a  street  railroad  company  cannot  be  re- 
duced merely  on  the  theory  that  it  will  result  in  the  deyelopment  of 
the  community  served. 
Kates'^ Street  railway^ Zone  system, '■^ Identification  slips. 

The  practice  of  a  street  railway  company  requiring  the  use  of 
identification  slips  for  passengers  traveling  to  and  from  ''lapover"  ter- 
ritory between  fare  zones  was  held  to  be  a  proper  regulation. 

[April  27,  1915.] 

Pboceeding  to  compel  the  reduction  in  the  fares  of  the  street 
railway  company  and  the  abolition  of  the  use  of  identification 
Blips;  petition  dismissed. 

Appearances:  Petitioner  appeared  in  person;  L.  D.  H.  Gil- 
mour  for  the  respondent 

By  the  Commission:  This  petition  asks  that  a  rate  of  fare 
of  5  cents  be  fixed  between  all  points  on  the  Bloomfield  trolley 
line,  and  states  that  the  use  of  identification  slips  on  said  line 
is  unnecessary  and  unreasonable.  The  Bloomfield  avenue  line 
runs  from  the  Pennsylvania  Railroad  station  in  Newark  west- 
wardly  through  Bloomfield,  Glen  Ridge,  Montclair,  Verona,  and 
^OTth  Caldwell  into  the  borough  of  Caldwell. 

The  first  fare  zone  going  eastwardly  extends  from  Caldwell 
to  any  point  in  Montclair,  the  second  from  any  point  in  Mont- 
clair to  the  Pennsylvania  Railroad  station,  Newark,  with  the 
privilege  of  transfer.  The  total  length  of  the  line  from  the 
Pennsylvania  Railroad  station  to  the  Loop  in  Caldwell  is  10.73 
miles.     The  length  of  the  first  zone  going  westwardly  is  7.53 
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milesy  and  the  length  of  the  second  zone  is  4.90  miles.  The  sum 
of  the  two  exceeds  the  total,  because  of  the  overlap  in  Montclair. 
The  rate  of  fare,  therefore,  from  Caldwell  to  Newark  is  10  cents, 
-and  the  petition  is  that  this  be  reduced  to  5  cents. 

The  petitioner  alleges  that  the  rate  of  fare  is  unjust,  discrimi- 
natory, and  in  excess  of  the  rates  charged  for  like  distances  under 
similar  conditions  in  other  portions  of  Essex  county.  The  tes- 
timony relied  upon  to  support  the  latter  allegation  relates  to  the 
Broad  street  line  running  from  "Big  Tree"  Nutley,  to  Irving- 
ton,  a  distance  of  9.31  miles,  for  a  single  fare.  Also  the  South 
Orange  and  Millburn  avenue  line  which  affords  a  ride  of  9.47 
miles  for  5  cents. 

There  is  no  testimony  before  us  concerning  the  reason  for  the 
longer  ride  afforded  on  the  lines  above  mentioned;  and  hence 
we  are  unable,  by  comparison,  to  determine  whether  unreasonable 
discrimination  exists. 

There  is  no  uniformity  in  the  length  of  fare  zones.  Some- 
times they  are  fixed  by  ordinance,  and  sometimes  by  the  bound- 
aries of  municipalities.  The  length  of  a  fare  zone  is  merely  one 
of  many  factors  that  must  be  taken  into  account  in  determining 
a  question  such  as  that  before  us.  Among  other  matters,  the 
reasonable  capital  investment  and  the  return  thereon  afforded 
by  the  rate  complained  of  must  be  considered. 

The  only  testimony  bearing  upon  this  point  was  submitted  by 
the  general  auditor  of  the  Public  Service  Railway  Company. 
This  testimony,  standing  uncontradicted  upon  the  record,  we 
must  accept  in  disposing  of  the  complaint  herein.  Our  decision 
must  be  based  upon,  and  supported  by,  the  testimony  produced 
before  us.  The  general  auditor  stated  that  the  annual  receipts 
from  the  operation  of  the  line  from  Caldwell  to  the  Verona-Mont- 
clair  line  approximated  $91,250.  These  figures  are  obtained 
from  records  filed  by  the  conductors,  using  a  certain  day  as 
typical  of  the  earnings  of  the  year.  This  day  showed  approxi- 
mately the  same  as  the  average  earnings  of  all  days  for  the  first 
ten  months  of  1914. 

The  cost  of  operation  of  the  Bloomfield  line  was  figured  at  a 
rate  of  20.3  cents  per  car  mile,  which  represents  the  average 
operating  cost  per  car  mile  on  all  lines  of  the  Public  Service 
Railway  Company,  the  number  of  miles  operated  being  429,970. 
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Applying  this  cost,  we  obtain  the  figures,  $87,288.91.  Deduct- 
ing this  sum  from  the  receipts,  leaves  a  balance  of  $3,966.09. 
The  cost  of  construction  of  this  line  was  estimated  at  $40,000 
per  track  mile.  There  being  in  this  zone  6.39  miles,  we  obtain 
a  cost  of  $255,600.  There  is  not  included  in  this  estimate  any- 
thing for  car  equipment,  car  house,  transmission  lines,  nor  sub- 
station, the  estimated  cost  covering  only  the  tracks  and  overhead. 
Applying  the  sum  of  $3,966.09  as  a  return  upon  the  sum  of 
$255,600,  we  obtain  a  yield  of  1.55  per  cent. 

While  this  estimate  of  cost  may  be  high  for  the  construction 
involved,  if  it  should  be  cut  50  per  cent,  it  would  still  appear 
that  the  return  upon  investment  would  not  be  unreasonable. 

Considerable  testimony  was  offered  touching  upon  the  rapid 
growth  of  Caldwell  and  other  places  along  the  Bloomfield  line, 
also  upon  the  large  expenditure  of  money  for  improvements  in 
this  section. 

The  petitioners  urged  that  a  reduction  of  this  rate  would 
stimulate  growth  in  the  territory  involved.  The  Board  must 
deal  with  conditions  as  they  exist.  It  cannot  order  the  utility 
to  reduce  reasonable  rates  merely  because  it  is  believed  that 
development  of  the  communities  served  will  follow  therefrom. 

It* is  evident  from  the  figures  given  above  showing  the  return 
on  the  capital  invested,  that  the  present  rate  of  fare  will  not 
permit  of  reduction,  and  the  petition  in  this  respect  will  be  dis- 
missed. 

The  second  matter  complained  of  is  the  practice  of  the  re- 
spondent company  requiring  the  use  of  identification  slips  for 
passengers  boarding  the  cars  in  Montolair  and  going  in  either 
direction,  and  also  for  those  boarding  the  cars  in  Newark  whose* 
run  terminates  at  the  Montclair  car  barns.  These  passengers  are 
given  conductor's  trip  tickets  which  entitle  them  to  ride  tO' 
the  westerly  extremity  of  Montclair. 

The  territory  covered  by  this  line  within  the  limits  of  Mont^^ 
clair  is  what  is  termed  an  "overlap."  Passengers  may  ride  from 
any  point  in  Montclair  to  Newark  or  Montclair  to  Caldwell  upon 
the  payment  of  one  fare.  It  therefore  becomes  necessary  to 
distinguish  those  who  take  the  cars  within  the  "overlap"  from, 
other  passengers,  hence  the  use  of  identification  slips. 
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We  regard  this  as  a  proper  regulation,  and  the  complaint  in 
this  respect  will  be  dismissed. 

Board  of  Public  Utility  Commissioners,  by  Ralph  W.  E. 
Denges,  President;  Thomas  J.  Hillery,  John  J.  Treacy,  Com- 
missioners. 


PEXNSYIiVANIA  PUBIilC  SSRYICE  OOHMISSION. 

BONDHOLDERS  OF  ALLEGHENY  VALLEY  WATEB 
COMPANY 

V. 

BOEOUGH  OF  TARENTTJM. 

[Docket  No.  191.] 

Jfonopoly    and   eompetUion  ^  Municipal   plant   and   public    service 
water  company  ^^  Injunction. 

The  Pennsylvania  Commission  will  not,  on  petition  of  bond- 
holders of  a  water  company,  take  steps  to  enjoin  the  operation  of  a 
municipal  water  plant  where  it  appears  that  a  considerable  sum  has 
been  invested  therein;  that  the  petition  was  not  filed  until  the  water 
was  turned  into  the  municipal  system;  that  a  bill  in  equity  by  the 
water  company  to  enjoin  the  construction  of  the  municipal  plant  has 
failed;  and  where  there  is  an  absence  of  eridence  to  show  that  the  mu- 
nicipal plant  will  furnish  Impure  water  and  will  unreasonably  and 
unfairly  depress  rates  so  as  to  injure  and  destroy  the  securities  of 
the  bondholders  of  the  water  company. 

[April  9,  1915.] 

Pboceeding  to  enjoin  the  operation  of  a  municipal  water 
plant;  petition  dismissed. 

Appearances :  0.  P.  Bechtel  for  the  Bondholders  of  Allegheny 
Valley  Water  Company;  Charles  A.  Snyder  for  the  Allegheny 
Valley  Water  Company;  S.  M.  Hazlett  for  the  Borough  of 
Tarentum. 

Penn3rpacker,  Chairman :  The  petition  sets  forth  in  substance 
that  the  petitioners  are  bondholders  and  representatives  of  other 
bondholders  of  the  Allegheny  Valley  Water  Company ;  that  the 
bonded  debt  of  this  company  is  $500,000;  that  the  Allegheny 
Valley  Water  Company  is  the  successor  by  purchase  of  the  prop- 
erty and  franchise  of  the  Tarentum  Water  Company  which  has 
for  years  past  been  supplying  water  to  the  inhabitants  of  the 


Digitized  by  LjOOQ IC 


ALLEGHENY  VALLEY  WATEK  CO.  v.  TARENTUM.  176 

borough  of  Tarentom;  '^that  the  officials  of  the  borough  of  Taren- 
tum  are  now  and  have  been  for  some  time  past  engaged  in  the 
construction  of  a  water  plant,  and  are  threatening  to  furnish 
water  at  unreasonably  and  ruinously  low  rates  for  the  purpose 
of  injuring,  destroying^  and  bankrupting  the  said  Allegheny 
Valley  Water  Company,  •  .  .  that  your  petitioners  are  in- 
formed and  believe  that  said  officials  have  not  complied  with  the 
public  service  law  in  that  they  have  not  obtained  the  requisite 
consent,  nor  filed  the  required  schedule  of  rates;  that  they  are 
also  informed  and  believe  that  the  water  the  said  officials  of 
Tarentum  propose  to  furnish  to  its  inhabitants  is  neither  pure 
nor  healthful." 

The  prayer  of  the  petition  is  that  the  Commission  ^^restrain 
and  enjoin  said  Tarentum  borough  and  its  officials  from  further 
continuing  to  construct  said  plant,"  and  that  "they  may  be 
restrained  and  enjoined  from  so  using  said  proposed  plant  as  to 
unreasonably  and  unfairly  depress  rates,  thereby  injuring  and 
destroying  the  security  of  the  bondholders." 

The  answer  of  the  borough  of  Tarentum  sets  up  that  for  a 
long  time  prior  to  September  13,  1907,  the  Tarentum  Water 
Company  "furnished  at  excessive  rates  an  insufficient  supply  of 
water,  which  water  was  impure  and  for  long  periods  of  time 
unfit  to  use,  whereby  much  sickness  was  caused;"  that  Septem- 
ber 13,  1907,  the  borough  filed  a  bill  in  equity  to  compel  the 
company  to  furnish  an  adequate  supply  of  pure  water;  that  an 
ordinance  of  the  borough,  April  27,  1908,  signified  its  desire  to 
increase  the  indebtedness  of  the  borough  in  the  sum  of  $100,000 
for  the  purpose  of  constructing  municipal  waterworks,  and  or- 
dered an  election  at  which  the  electors  gave  their  assent;  that 
the  Tarentum  Water  Company  and  the  Allegheny  Valley  Water 
Company,  June  17,  1908,  filed  a  bill 'in  equity  to  restrain  the 
borough  from  constructing  the  plant,  which  bill  the  court  dis- 
missed ;  that  the  supreme  court  affirmed  the  decree  of  the  court 
below,  and  the  Supreme  Court  of  the  United  States  refused  an 
appeal;  that  the  borough  by  ordinance,  August  5,  1911,  author- 
ized an  increase  of  the  indebtedness  in  the  sum  of  $100,000  for 
the  purpose  of  constructing  municipal  waterworks,  and  sold  bonds 
to  that  amount;  and  "under  authority  of  a  permit  secured  from 
the  board  of  health  of  the  commonwealth  of  Pennsylvania  has 
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completed  its  municipal  plant^  and  is  now  prepared  to  furnish  a 
sufficient  supply  of  pure  water;"  that  the  Allegheny  Valley  Water 
Company  "has  never  furnished  an  adequate  supply  of  pure 
water;"  and  that  the  borough  "by  authority  of  law  had  in  pro- 
cess of  construction  its  said  municipal  water  plant  for  the  ren- 
dering and  furnishing  of  water  to  its  citizens  prior  to  the  pas- 
sage and  approval  of  the  public  service  company  law  of  July 
26,  1913,  P.  L.  1374."  The  answer  denies  that  the  borough 
threatens  to  furnish  water  at  unreasonably  and  ruinously  low 
rates,  and  that  it  is  attempting  to  destroy  the  security  of  the 
petitioning  bondholders. 

Whatever  may  be  the  conclusion  reached  in  this  case,  the  de- 
termination of  the  questions  raised  involves  great  hardship. 

The  Allegheny  Valley  Water  Company  has  an  established 
plant,  and  has,  with  its  predecessor,  the  Tarentum  Water  Com- 
pany, for  many  years  been  supplying  the  borough  at  Tarentum 
with  water.  It  has  issued  bonds  secured  upon  its  plant  to  the 
amount  of  $500,000.  No  matter  what  may  have  been  the  pur^ 
pose  of  the  borough,  the  effect  of  the  erection  of  a  water  plant 
by  it  will  be  to  lessen  the  value  of  these  securities.  It  appears 
from  the  evidence  taken  that  much  the  larger  number  of  the 
persons  supplied  with  water  by  the  Allegheny  Valley  Water 
Company  are  inhabitants  of  Tarentum.  On  the  other  hand,  the 
borough  has  completed  a  water  plant,  and  has  issued  bonds  for 
the  purpose  to  the  amount  of  $100,000.  To  prevent  the  opera- 
tion of  this  plant  would  also  have  the  effect  of  destroying  prop- 
erty and  lessening  the  value  of  securities.  The  Commission  is 
unable  to  see  any  way  by  which  the  relief  prayed  for  in  the  peti- 
tion can  be  granted.  The  evidence  fails  to  show  that  the  water 
supplied  and  to  be  supplied  by  the  respondent  is  impure  as 
alleged.  Both  plants  draw  their  water  from  the  Allegheny  river. 
In  that  river  above  both  of  them  there  are  discharges  of  sewer^ 
age.  Both  depend  for  purification  upon  filter  plants.  The  sys- 
tem adopted  by  the  borough  has  had  the  approval  of  the  state 
board  of  health. 

The  evidence  also  fails  to  present  anything  which  would  enable 
the  Commission  to  find  that  the  rates  established,  or  to  be  estab- 
lished by  the  respondent,  are  '^unreasonably  and  ruinously  low." 

It  appears  from  the  testimony  of  Leo  Hudson,  the  borough 
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engineer,  which  was  not  contradicted,  that  the  filter  plant  of 
the  borough  was  completed  and  the  water  turned  into  the  Bye- 
tern  April  19,  1914.  The  petition  in  this  case  was  filed  April 
23,  1914,  four  days  afterwards.  The  proceedings  were  there- 
fore begun  too  late  to  enable  the  Commission  to  enjoin  the  con- 
struction of  the  plant  as  prayed  for,  even  if  it  should  have  the 
power. 

Should  the  Commission  undertake  to  enjoin  the  operation  of 
the  plant  it  would  again  meet  with  insuperable  difficulties.  The 
act  of  July  26,  1913,  gives  the  Commission  no  power  to  issue 
mjunctions.  Sections  33  and  34  provide  that  the  attorney  gen- 
eral shall,  on  request  of  the  Commission,  proceed  by  injunction,, 
or  that  the  counsel  of  the  Commission  may  institute  proceedings 
in  the  court  of  common  pleas  of  Dauphin  county,  to  restrain  vio- 
lations of  the  orders  of  the  Commission.  It  is  assumed  that 
this  is  the  authority  which  the  petitioners  intended  to  invoke. 
If  steps  were  taken  under  this  section  it  would  be  a  proceeding 
in  a  court  of  equity.  That  court  would  probably  at  once  decline 
to  destroy  the  property  of  the  borough  in  its  plant,  would  declare 
that  the  petitioners  had  been  guilty  of  laches  in  permitting  the 
borough  to  expend  its  moneys  without  interference  until  after 
the  completion  of  the  plant,  and  would  leave  the  petitioners  to 
their  action  for  damages  at  law.  The  petitioners  would  also  be 
confronted  with  the  fact  that  the  Allegheny  Valley  Water  Com- 
pany had  already  endeavored  to  have  the  construction  of  the 
plant  restrained  by  a  court  of  equity;  had  carried  the  matter  to 
the  highest  court,  and  that  the  case  had  been  decided  adversely 
to  its  interest 

It  is  the  opinion  of  the  Commission  that  the  petition  wilt 
have  to  be  dismissed. 


FENNSTIiVANIA  PUBLIC  SERVICE  OOMMISSION. 

BE  APPLICATION  OF  EEADING,  BIEDSBORO,  &  POTTS- 
TOWN  RAILWAY  COMPANY 
[Appl.  Docket  No.  338,  1914.] 

CerUjteates  of  public  eanvenienee  —  Willingness  of  individuals  to  in- 
vesg^  Effect, 

The  fact  thai  individtials  are  willing  to  invest  and  solicit  the 
P.UJEL'16C^12. 
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money  of  others  for  the  construction  of  a  railway  extension  is  not 
enough  to  justify  a  finding  that  such  extension  is  necessary  or  proper 
for  the  safety,  accommodation,  convenience,  er  service  of  the  public; 
nor  is  the  approval  of  the  Pennsylvania  Commission  to  be  granted  be- 
cause certain  persons  in  the  localities  to  be  served  desire  the  coifttruc- 
tion. 
Certificate  of  public  convenience  —  Factors  to  be  considered. 

In  determining  whether  a  certificate  of  public  convenience  for 
the  extension  of  a  railway  line  shall  be  granted,  the  question  of  public 
requirement  should  be  determined  by  taking  into  consideration  the  pop- 
ulation and  industries  to  be  served,  the  adequacy  of  existing  facilities, 
the  likelihood  that  the  proposed  construction  will  be  able  to  earn  a  rea- 
sonable return  on  the  investment  required  to  build  it,  and  the  desira- 
bility of  permitting  an-  investment  in  a  public-service  enterprise  which  is 
not  shown  to  be  necessary. 

[April  10,  1915.] 

Application  for  certificate  of  public  convenience  evidencing 
approval  of  supplemental  article  of  association  of  a  railroad  com- 
pany permitting  the  extension  of  its  lines ;  dismissed,  and  appli- 
cation refused. 

Appearances:  W.  A.  Witman  and  W.  B.  Saul  for  appli- 
cant; Cyrus  G.  Derr  and  John  A.  Keppelman  for  protestants. 

Wright,  Commissioner:  The  Reading,  Birdsboro,  &  Potts- 
town  Eailroad  Company  was  incorporated  in  the  year  1901 
under  the  Acts  of  1868  and  1875.  Since  its  incorporation  it 
has  done  little  except  pay  its  taxes  to  the  commonwealth  an^' 
make  repeated  and  unsuccessful  attempts  to  obtain  from  the  city 
of  Reading  a  franchise  granting  permission  to  enter  that  city. 

This  corporation  filed  its  supplementary  articles  of  associa- 
tion with  the  secretary  of  the  commonwealth  after  having  passed 
a  resolution  for  the  purpose  of  extending  its  lines  from  the  vil- 
lage of  Gibraltar  via  Birdsboro  and  Amityville  to  the  village  of 
Stowe,  a  distance  of  about  14  miles.  The  original  charter  cov- 
ered a  distance  of  about  5  miles  from  the  city  of  Reading  to  the 
village  of  Gibraltar.  The  company  then  applied  to  the  Public 
Service  Commission  for  a  ^^certificate  of  public  convenience," 
and  a  hearing  was  held  on  December  16,  1914,  but  as  no  finan- 
cial statement  was  filed  as  required  by  the  rules  of  the  Commis- 
sion, the  applicant  was,  at  its  own  request,  granted  time  to  file 
a  supplemental  petition,  on  which  a  hearing  was  held  on  Janu- 
ary 20,  1915,  and  continued  on  February  3,  1915,  the  Reading 
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Transit  &  Ligjit  Company  appearing  as  protestant  Several 
witnesses  were  sworn.  The  testimony  at  this  hearing  was  not 
definite^  either  as  to  the  density  of  the  population  of  the  district 
through  which  the  extension  was  to  be  made,  or  as  to  the  needs 
of  the  territory ;  neither  was  there  any  definite  evidence  produced 
show^ing  that  there  was  any  prospective  traffic  which  would  war- 
rant the  investment  of  building  the  road. 

The  evidence  was  so  conflicting  that  it  is  hard  to  form  any 
definite  opinion  as  to  population  to  be  served,  but  it  appears  to 
be  clear  that  aside  from  the  towns  of  Gibraltar,  Birdsboro,  and 
Stowe  and  the  contiguous  territory,  which  are  now  well  supplied 
with  railroad  facilities,  there  would  be  only  Amityville  and  a 
few  small  villages,  which  collectively  would  not  exceed  from 
1,000  to  2,000  inhabitants,  and  these  towns  would  not,  in  our 
opinion,  furnish  sufficient  traffic  to  warrant  the  building  of  the 
road,  nor  would  the  revenue  of  said  road,  if  built,  be  sufficient 
to  warrant  the  investment  in  its  building. 

One  witness  testified  that  he  could  not  give  an  estimate  as  to 
business  on  the  road  if  built;  that  he  estimated  about  10,000 
population  between  Birdsboro  and  Stowe.  Another  witness  tes- 
tified the  population  was  about  1,600. 

There  are  three  lines  of  railroad  and  one  trolley  road  now 
serving  the  towns  of  Birdsboro  and  Gibraltar.  Stowe,  which  is 
one  terminus  of  the  proposed  extension,  has  two  lines  of  rail- 
road. The  applicant  did  not  show  by  any  witness  the  volume 
of  shipments  in  or  out  on  either  of  the  lines  of  the  railroads 
now  serving  these  towns,  nor  was  any  evidence  produced  to  show 
accurately  the  prospective  amount  of  farm  products  or  other 
freights  shown  by  any  actual  canvass  of  the  territory  which  said 
extension  would  serve,  nor  any  accurate  data  showing  the  popu- 
lation of  said  communities  and  whether  sufficient  to  warrant  the 
building  of  the  road.  On  the  other  hand,  the  larger  towns  and 
considerable  of  the  surrounding  territory  are  now  being  well 
served  by  three  railroads  and  one  trolley. 

The  fact  that  individuals  are  willing  to  put  in  their  money 
and  solicit  the  money  of  others  to  construct  the  extension  is  not 
enough  to  justify  a  finding  that  the  proposed  construction  is 
necessary  or  proper  for  the  safety,  accommodation,  convenience, 
or  service  of  the  public.     Nor  is  the  approval  to  be  granted,  be- 
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cause  certain  persons  in  the  localities  to  be  served  desire  th» 
construction. 

The  question  of  public  requirement  should  be  determined  by 
taking  into  consideration  the  population  and  industries  to  be 
served,  the  adequacy  of  existing  facilities,  the  likelihood  that  the 
proposed  construction  will  be  able  to  earn  a  reasonable  return  on 
the  investment  required  to  build  it,  and  the  desirability  of  per- 
mitting an  investment  in  a  public-service  enterprise  which  is- 
not  shown  to  be  necessary.  The  Commission  must  consider  all 
these  matters  in  exercising  the  discretion  vested  in  it. 

The  Commission  is  of  the  opinion  the  applicant  failed  to  show 
public  necessity  for  the  approval  of  the  amendment  to  its  char- 
ter authorizing  the  building  of  the  proposed  extension,  and  that 
the  application  should  be  refused. 

An  order  will  be  so  drawn. 


PENNSTIiVANIA  PUBLIC  SBRVICE  COBCMISSION. 

IN  RE  GRADE  CROSSINGS  OP  DELAWARE,  LACKA^ 
WANNA,  &  WESTERN  RAILROAD  COMPANY. 

[Appl.  Docket  No.  321,  1914.] 

Damages '^  Cfrade  crossing  abolition  ~^  Commission  jurisdiction. 

The  Pennsylvania  Commission  has  power  to  determine  the  quea- 
tion  of  damages  sustained  by  adjacent  property  owners  by  reason  of 
the  abolition  of  a  grade  crossing  over  the  track  of  a  railroad  company^ 
Em^inent  domain  —  Grade  crossings  —  ConMnissi€m,  powers. 

The  Pennsylvania  Commission  has  no  power  to  determine   the 
question  of  legality  of  condemnation  proceedings  instituted  by  a  rail- 
road company  to  acquire   lands  necessary  for   the   construction   of   a 
grade  crossing. 
Railroads  —  Grade  crossing  —  Burden  of  expense. 

Upon  ordering  the  abolition  of  certain  grade  crossings,  the  rail- 
road company  was  directed  to  pay  all  costs,  including  compensation  ta 
adjacent  property  owners. 

[April  9,  1915.] 

Application  for  approval  of  the  abolition  of  certain  grade- 
crossings;  granted. 

Appearances:   J.  H.  Oliver  and  Frederic  W.  Fleitz,  for  the- 
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applicant;  H.  C.  Keynolds  and  E.  R  W.  Searle  for  the  pro- 
testants. 

Wallace,  Commissioner:  The  application  in  this  case  is  for 
the  approval  of  the  abolition  of  two  crossings  at  grade  of  the 
tracks  of  the  Delaware,  Lackawanna,  &  Western  Railroad  Com- 
pany in  the  township  of  Great  Bend,  Susquehanna  county;  one 
at  a  point  in  said  townsh?p  where  the  Cochecton  &  Great  Bend 
Turnpike,  a  state  highway  called  the  "lower  road,"  crosses  the 
tracks  of  the  said  company,  and  known  as  McKinney  Crossing; 
the  other  at  a  point  in  said  township  where  the  said  turnpike, 
called  the  "upper  road,"  crosses  the  tracks  of  the  said  railroad 
company,  known  as  Florence  Crossing;  and  also  for  the  con- 
struction of  a  crossing  above  grade  at  a  point  in  said  township 
on  the  lands  formerly  of  the  J.  E.  Johnson  estate,  about  1,000 
feet  south  of  the  Florence  Crossing.  A  new  public  highway  is 
to  be  laid  out  to  connect  the  upper  road  and  lower  road  with 
this  above  grade  crossing. 

Hearings  were  held  and  full  investigation  had  as  to  the  dan- 
gerous condition  of  these  grade  crossings  and  the  necessity  for 
their  abolition,  which  necessity  was  practically  admitted  by  all 
the  parties,  and  the  Commission  on  January  7,  1915,  adopted 
and  approved  plans  and  specifications  for  the  elimination  of  the 
said  grade  crossings.  The  parties  in  interest  being  unable  to 
agree  as  to  the  amount  of  damages  which  adjacent  property  own- 
ers would  sustain  by  reason  of  the  said  abolition,  a  further  hear- 
ing was  held  in  Scran  ton  on  January  15,  1915,  on  the  question 
of  the  damages  due  to  adjacent  property  owners.  At  this  hear- 
ing, testimony  was  taken,  which  is  part  of  the  record,  and  full 
opportunity  granted  to  all  persons  in  interest  or  affected  by  the 
abolition  of  the  above  crossings  to  present  their  claims. 

The  protests  filed  on  behalf  of  certain  property  owners  and 
the  supervisors  of  Great  Bend  township  allege  that  there  is  no 
power  in  the  Commission  to  determine  the  case  before  us,  be- 
cause a  portion  of  a  public  highway  is  vacated.  We  think  that 
the  provisions  of  §  6,  art.  III.,  and  §  12,  art.  V.,  of  the  Public 
Service  Company  Laws,  give  the  Commission  exclusive  jurisdic- 
tion in  the  matter  of  the  abolition  and  construction  of  all  cross- 
ings of  public  hi^wajB  over  the  tracks  of  railroad  companies, 
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and  also  that  adjacent  property  owners  are  fully  and  legally  pro- 
tected, in  securing  just  and  adequate  damages  which  they  may 
sustain  by  reason  of  the  abolition  or  construction  of  any  such 
crossings. 

We  do  not  think  that  the  Commission  has  the  power  to,  nor 
should  go  into  the  question  of  the  legality  of  the  condemnation 
proceedings  instituted  by  the  railroad  company  to  acquire  the 
lands  of  James  A.  Florence,  one  of  the  protestants.  There  is 
nothing  in  the  act  which  gives  the  Commission  power  to  deter- 
mine damages  caused  by  reason  of  appropriation  of  land  for  rail- 
road purposes,  but  any  damages  sustained  by  an  adjacent  prop- 
erty owner  by  reason  of  the  abolition  of  a  grade  crossing  must 
be  considered  and  determined  by  the  Commission. 

The  laying  out  of  the  new  public  highway  from  the  upper 
road  and  the  lower  road  to  connect  with  the  overhead  bridge  must 
be  done  by  the  railroad  company,  as  the  land  upon  which  the 
highway  will  be  located  is  owned  by  the  said  company,  which 
company  must  by  proper  action  set  over  the  highway  to  the  com- 
monwealth of  Pennsylvania,  or  a  municipality  having  jurisdic- 
tion. 

The  Commission  is  of  the  opinion  and  finds  and  determines, 
after  careful  investigation  of  the  testimony  and  record,  that  the 
abolition  of  the  grade  crossings  aforesaid,  in  conformity  with 
the  plans  and  specifications  approved  January  7,  1915,  is  neces- 
sary and  proper  for  the  accommodation,  convenience,  and  safety 
of  the  public,  and  also  finds  and  determines  that  the  following 
property  owners  have  sustained  damages  in  the  amounts  set 
opposite  their  names : 

J.  C.  Florence  $500.00 

Mrs.  P.  R.  Barriger 250.00 

Miles  Bennett   200.00 

C.  A.  Trowbridge 200.00 

E.  H.  B.  Rossa   300.00 

J.  A.  Florence 600.00 

C.  R.  McKinney   4,500.00 

The  Commission  also  finds  and  determines  that  the  said  Dela- 
ware, Lackawanna,  &  Western  Kailroad  Company  shall  pay  all 
the  costs  and  expenses  incident  to  the  abolition  of  said  grade 
crossings,  and  the  construction  of  the  overhead  crossing,  includ- 
ing the  amount  of  damages  herein  awarded  to  the  adjacent  prop- 
erty, and  also  that  the  said  company  shall  keep  in  repair,  or 
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make  provision  with  the  necessary  authorities  for  payment  for 
keeping  and  maintaining  in  repair,  the  lower  road,  from  the 
McKinney  Crossing  to  the  point  where  the  new  public  highway 
connects  with  the  said  road,  and  also  the  portion  of  the  upper  road 
from  the  Florence  Crossing  to  a  point  where  the  new  public  high- 
way connects  with  said  road. 

An  order  will,  therefore,  be  entered  approving  the  application 
in  this  case,  and  directing  that  a  certificate  of  public  convenience 
be  issued  in  accordance  with  this  finding  and  determination. 


SOUTH  DAKOTA  RAIIiROAB  COMMISSION. 

MISSOUEI  VALLEY  TELEPHONE  COMPANY 

V, 

DAKOTA   CENTEAL  TELEPHONE   COMPANY. 

[F-94.] 

Service  —  Telephone  —  Physical  connection. 

Physical  connection  between  the  lines  of  two  telephone  compa- 
nies, for  the  purpose  of  affording  long-distance  toll  service  to  the  sub- 
scribers of  the  junior  company  over  the  lines  of  the  other  company,  was 
ordered  to  be  made  only  at  a  point  at  which  there  was  no  local  com- 
petition, it  appearing  that  the  connection  could  not  be  made  at  other 
exchanges  located  at  competing  points  without  irreparable  injury  to 
the  business  of  the  senior  company. 

Service  "^  Physical  connection  of  telephone  lines '^  Guaranty  of  pay' 
ment. 

In  ordering  physical  connection  between  the  lines  of  two  tele- 
phone companies  for  toll  service,  the  company  applying  for  such  con- 
nection was  required  to  guarantee  the  payment  of  all  toll  charges  for 
messages  originating  on  its  line,  reversed  messages  to  be  considered  as 
originating  at  the  station  or  telephone  instrument  where  delivered. 

Service  ^^  Physical  connection  hetrveen  telephone  lines  ^^  Rates, 

In  ordering  physical  connection  between  the  lines  of  two  tele- 
phone companies  for  toll  service,  the  toll  company  was  authorized  to 
charge  the  same  rate  for  such  service  charged  its  own  patrons  for  simi- 
lar service,  the  entire  toll  rate  to  be  payable  to  it  and  accounted  for 
and  paid  over  monthly  by  the  company  seeking  the  connection. 

Service '^  Physical  connection  "between  telephone  lines  ^Burden  of 
expense. 

In  ordering  physical  connection  between  the  lines  of  two  tele- 
phone companies  for  toll  service,  the  lines  of  the  toll  company  were 
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required  to  be  connected  directly  with  the  switch  board  at  the  exchange 
of  the  company  desiring  the  connection  and  at  the  latter 's  expense. 

[April  29,  1915.] 

Peoceeding  to  compel  physical  connection  between  the  lines 
of  two  telephone  companies ;  order  requiring  connection  at  non- 
competing  point  granted. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Board :  In  this  proceeding,  the  complaint  alleges  that 
the  complainant  is  a  corporation,  and  owns  and  operates  a  tele- 
phone line  and  exchanges  in  Pollock,  Herried,  Mound  City, 
Glenham,  and  Mobridge  in  Campbell  county  in  this  state,  to- 
gether with  rural  telephone  lines  radiating  from  such  exchanges 
into  the  rural  districts  or  farming  communities  adjacent  to  such 
towns,  but  is  not  what  is  commonly  known  as  a  long-distance 
telephone  line.  That  the  defendant,  among  other  things,  is 
engaged  in  the  telephone  business,  and  owns  and  operates  a  tele- 
phone exchange  in  each  of  these  cities,  and  also  owns  and  operates 
a  long-distance  telephone  line  connecting  its  exchanges  with  other 
cities  or  towns  on  its  lines  in  this  state.  That  complainant  has 
frequently  demanded  connection  for  toll  service,  and  such  con- 
nection has  been  refused. 

The  hearing  in  this  case  was  held  at  Glenham,  all  the  members 
of  the  Board  being  present. 

The  complainant  was  represented  by  its  secretary,  Mr.  M.  I. 
Larson,  and  by  Mr.  Chris  Salszeidler,  Mr.  Joseph  Peterson,  Mr. 
N.  I.  Amundson,  and  Mr.  Rudolph  Kluckman,  directors;  the 
defendant  was  represented  by  Mr.  W.  G.  Bickelhaupt,  its  secre- 
tary. 

It  appears  from  the  evidence  in  this  case  that  the  Dakota  Cen- 
tral Telephone  Company  was  the  pioneer  in  the  field,  and  the 
Missouri  Valley  Telephone  Company  was  organized  because  of 
some  dissatisfaction  with  the  rates  for  services  charged  by  the 
Dakota  Central  Telephone  Company.  The  complainant  orig- 
inated at  Mound  City,  where  it  has  its  principal  office  and  place 
of  business,  and  its  lines  radiate  from  Mound  City  to  Herried, 
Pollock,  Glenham,  and  Mobridge. 

It  also  appears  to  the  satisfaction  of  the  Board  that  the  Dakota 
Central  Telephone  Company  owns  and  operates  a  telephone  sya-- 
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tern  in  this  locality,  having  an  exchange  at  Herried,  Glenbam^ 
Pollock,  and  Mobridge,  but  a  toll  station  merely  at  Mound  City* 
From  Mound  City  the  lines  of  the  defendant  extend  in  four 
directions, — north  and  west,  east,  south  and  east,  and  south  and 
west. 

The  only  connection  desired  by  the  complainant  is  that  which 
will  enable  it  to  afford  to  its  subscribers  long-distance  or  toll 
service;  and  while  it  asks  for  connection  at  each  one  of  these 
exchanges, — five  connections  in  all, — it  clearly  appears  to  the 
Board  that  it  may  not  grant  all  of  these  five  connections  without 
almost  irreparable  injury  to  defendant's  business  for  reasons 
which  will  hereafter  appear. 

At  Mound  City,  as  previously  stated,  the  Dakota  Central  Tele- 
phone Company  has  a  toll  station  only,  while  complainant,  the 
Missouri  Valley  Telephone  Company,  has  at  that  point  eight 
business  subscribers,  ten  residence  subscribers,  and  about  fifty 
rural  subscribers.  Of  the  five  exchanges,  this  is  the  only  one 
where  there  is  no  actual  competition  between  the  complainant  and 
defendant  in  local  exchange  service.  At  Herried,  Pollock,  Glen- 
ham,  and  Mobridge,  both  companies  operate  local  exchanges.  The 
complainant  being  a  local  concern,  organized  by  the  citizens  re- 
siding within  Campbell  county,  has  a  local  prestige,  which,  if 
it  were  granted  connection  with  each  of  the  exchanges  of  the 
defendant  at  Pollock,  Herried,  Qlenham,  and  Mobridge,  would 
result  in  the  destruction  of  the  property  of  the  defendant  at  these 
stations,  in  that  all  subscribers  to  the  defendant  at  these  ex- 
changes would  ultimately  become  subscribers  of  the  complainant, 
because  of  the  local  prestige  or  local  influence  of  the  home  com- 
pany, as  well  as  of  its  officers  and  stockholders.  Again,  at  Mo- 
bridge, the  rates  of  the  complainant  are  not  on  the  same  basis  as 
are  those  of  the  defendant;  and  while  it  does  not  at  this  time 
maintain  at  Mobridge  what  might  be  called  an  exchange,  it  is  a 
fact  that  complainant  has  some  subscribers  at  Mobridge,  and  if 
it  were  granted  connection  at  that  point  with  the  exchange  of 
the  defendant,  on  account  of  the  lower  rates  in  effect  on  the  com- 
plainant's lines,  the  result  would  be  to  cause  the  subscribers  of 
the  defendant  to  become  patrons  of  the  complainant,  and  dis- 
continue the  use  of  the  telephones  of  the  defendant  at  Mobridge, 
which  would  practically  result  in  the  destruction  of  defendant's 
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property.  The  rates  established  and  now  being  charged  by  the 
defendant  at  Mobridge  have  been  approved  by  this  Board.  The 
people  of  Mobridge,  prior  to  the  establishment  of  the  present 
plant  of  the  defendants  in  that  city,  were  very  much  dissatisfied 
with  the  telephone  service  furnished  by  it,  and  complained  to 
the  Board  that  because  of  humming  and  buzzing  of  the  wires  and 
the  cross  talk  occurring  on  its  lines,  the  local  exchange  was  unfit 
for  telephone  communication,  was  unfit  to  render  proper  tele- 
phone service.  After  several  investigations  and  experiments, 
this  Board  ordered  the  defendant  to  establish  in  Mobridge  a  me- 
tallic-circuit system,  and,  after  that  metallic-circuit  system  was 
constructed  and  put  into  operation,  approved  the  new  rates  now 
in  effect  on  its  exchange. 

The  telephone  plant  of  the  complainant  is  a  grounded  tele- 
phone system. 

In  the  case  of  Arena  &  R.  Teleph.  Co.  v.  Mazomanie  Teleph. 
Co.  Commission  Leaflet  No.  3T,  page  505,  the  Wisconsin  Rail- 
road Commission  held: 

"The  fact  that  the  Arena  company  has  a  rate  of  $10  per  year 
for  rural  service  in  competitive  territory  where  the  Mazomanie 
net  rate  is  $12  per  year  would  give  the  Arena  company  a  com- 
petitive advantage,  if  both  companies  offered  the  same  extent  of 
service,  which  might  very  easily  result  in  the  loss  by  the  Mazo- 
manie company  of  all  of  its  subscribers  in  competitive  territory, 
or  of  so  many  of  them  that  remaining  subscribers  could  be  served 
only  at  a  heavy  loss.  This  would  be  especially  likely,  if,  as 
intimated  at  the  hearing,  the  Arena  company,  as  a  whole,  were  to 
bear  the  expense  of  physical  connection.  If  the  rate  were  to  be 
very  large,  the  Arena  company  might  have  to  increase  its  general 
rate,  but  unless  such  increase  were  at  least  to  the  level  of  the 
Mazomanie  rate  and  unless  it  were  made  prior  to  securing  con- 
nection, the  Mazomanie  company  in  the  meantime  would  be  sub- 
jected to  competition  which  could  hardly  fail  to  be  destructive." 

In  that  case,  it  appeared  that  while  the  complainant  desired 
connection  with  the  defendant,  it  also  appeared  that  there  was  a 
difference  of  $3  per  year  in  the  rates  between  the  two  companies, 
and  the  Wisconsin  Commission  refused  to  make  the  connection 
until  the  rates  were  equalized. 
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In  the  case  of  Home  Teleph.  Co.  v.  Eastern  Oregon  Co-opera- 
tive Teleph.  Asso.  Commission  Leaflet  No.  29,  page  937,  it  ap- 
peared that  the  applicant  for  telephone  communication  was 
engaged  in  the  telephone  business  at  three  exchanges  in  competi- 
tion with  the  defendant,  with  whom  it  desired  connection  for 
toll  purposes ;  and  while  the  order  passed  by  the  Oregon  Railroad 
Commission  granted  connection  for  the  transmission  of  toll  mes- 
sages, it  did  so  upon  the  condition,  which  was  a  condition 
precedent,  that  the  applicant  for  the  connection  withdraw  from 
the  local  exchange  business  at  the  points  where  it  was  in  open 
competition  with  the  company  with  which  it  desired  connection. 

While,  in  the  case  before  us,  we  believe  and  find  that  the 
patrons  of  the  Missouri  Valley  Telephone  Company  should  be 
accorded  an  opportunity  to  transmit  and  receive  long-distance  or 
toll  messages  at  their  telephone  instruments  located  in  their 
respective  places  of  residence  and  business,  it  is  still  the  duty 
of  this  Board  to  protect  the  property  of  the  defendant ;  and  under 
all  of  the  circumstances  in  this  case,  we  find  that,  if  connection 
is  made  between  the  telephone  •  exchange  of  the  complainant  at 
Mound  City  and  the  lines  of  the  defendant  in  the  same  place,  the 
least  injury  will  be  done  to  the  Dakota  Central  Telephone  Com- 
pany, and  yet  the  patrons  of  the  complainant  will  be  accorded 
full  opportunity  for  the  transmission  and  receipt  of  long-distance 
or  toll  messages.  As  previously  stated.  Mound  City  is  happily 
located  for  this  service.  It  is  at  the  intersection  of  the  lines  of 
the  Dakota  Central  Telephone  Company,  radiating  north  and 
west,  east,  south  and  east,  and  south  and  west,  so  that  from 
Mound  City  the  patrons  of  the  complainant  may  transmit  mes- 
sages in  either  direction. 

The  complainant  will  be  required  to  guarantee  the  payment  of 
all  toll  charges  for  messages  originating  on  its  lines,  and  mes- 
sages which  are  reversed  will  be  considered  as  originating  at  the 
station  or  telephone  instrument  where  delivered. 

The  Dakota  Central  Telephone  Company  will  be  entitled  to 
charge,  collect,  and  receive  for  this  service  the  same  rates  which 
it  charges  its  own  patrons  for  similar  service,  and  the  entire  toll 
rate  shall  be  payable  to  it  and  accounted  for  and  paid  over 
monthly  by  the  complainant. 

That  for  the  purpose  of  transmission  of  long-distance  or  toll 
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messages,  the  lines  of  the  defendant  be  connected  directly  with 
the  switch  board  at  the  exchange  of  the  complainant  and  at  the 
expense  of  the  complainant 

Let  an  order  be  entered  accordingly. 


WISCONSIN  RAHiKOAD  COBfMISSION. 

BE  APPLICATION  OP  THE  COLFAX  TELEPHONE 
EXCHANGE. 

Beturn'^  Telephone  ^BeasandblenesS'--' Increase  in  residence  rates, 

A  telephone  company  which  had  been  earning  about  6.3  per  cent 
upon  its  investment  was  authorized  to  increase  its  rate  for  residence 
telephones  from  $1  to  $1.25  per  month,  its  rates  for  business  telephones 
remaining  unchanged  at  $1.50  per  month. 
Rates  ^  Telephone -'Short'time  service  ^  Amount  fixed. 

In  the  absence  of  evidence  of  unusual  local  conditions,  the  Com- 
mission fixed  the  rate  for  short-time  telephone  service  at  50  per  cent 
in  excess  of  the  yearly  charge,  with  a  charge  for  three  months  as  a 
minimum  charge,  payment  to  be  made  in  advance  before  the  10th  day 
of  the  month. 
Bates^  Telephone  — Changing  location  of  instrument, 

A  charge  of  $1.60  for  changing  the  location  of  telephones  was 
held  to  be  reasonable. 

[AprU  28,  1915.1 
Application  for  increase  of  telephone  rates ;  granted  in  part. 

By  the  Commission:  Application  in  this  matter  was  filed 
with  the  Commission  February  23,  1916.  The  applicant  is  a 
public  utility  engaged  in  the  management  and  operation  of  a 
telephone  exchange  in  the  village  of  Colfax  and  vicinity. 

The  lawful  rates  of  the  applicant  as  set  forth  in  its  petition 
are  as  follows : 

Village  rates:  Business  telephones  $1.60  and  residence  tele- 
phones $1  per  month,  payable  the  first  of  each  month. 

Rural  rates :  $18  per  year,  with  a  discount  of  $3  if  paid  with- 
in three  months. 

Nonsubscriber  rates :  10  cents  per  message,  except  in  the  case 
of  parties  making  their  home  at  a  hotel  or  residence  where  there 
is  a  telephone. 
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Petitioner  alleges :  **(1)  That  the  expense  of  main  taming  and 
construction  of  residence  party  lines  has  increased;  (2)  an  in- 
crease in  short-time  service  was  necessary  to  pay  expense  of  in- 
stalling and  taking  out  telephones;  (3)  the  demand  for  change  of 
location  of  telephones  has  increased  to  the  extent  that  makes  it 
necessary  to  make  a  nominal  charge." 

Petitioner  therefore  asks  for  authority  to  amend  its  rates  as 
follows:  (1)  Single  party  residence  rates  to  be  changed  from 
$1  to  $1.50  per  month;  (2)  rates  for  service  for  a  time  less  than 
one  year  to  be  $2  per  month  with  a  charge  of  $2  for  installing 
and  $2  for  taking  out  the  instrument^  payment  to  be  made  the 
first  of  each  month  or  telephones  to  be  disconnected  within  ten 
days;  (3)  a  nominal  charge  of  $1  to  $2  to  be  made  for  changing 
the  location  of  instruments. 

Hearing  in  this  matter  was  set  for  April  15,  1915,  but  there 
were  no  appearances.  A  letter  from  the-  company  under  date  of 
April  20  states  that  the  amount  involved  was  f^  small  that  it  was 
thought  unnecessary  to  send  a  representative  to  attend  the  hear- 
ing. 

An  examination  of  the  last  report  filed  by  the  Colfax  Tele- 
phone Company  shows  that  the  value  of  property  and  plant  as 
appearing  on  the  company's  books  December  31,  1914,  was  $24,- 
^54.42.  This  report  covers  a  period  of  eighteen  months  from 
July  1,  1913,  to  December  31,  1914.  During  this  period, 
revenues  were  $8,240.10,  and  expenses,  exclusive  of  any  allow- 
ance for  depreciation  and  interest,  were  $3,441.09,  leaving 
$4,799.01  available  for  interest  and  depreciation  for  the  eighteen 
months.  Depreciation  at  the  rate  of  6^  per  centner  year  on 
the  value  of  the  plant  as  carried  on  the  company's  books  would 
amount  to  $2,433.06  for  eighteen  months,  leaving  $2,365.95 
available  for  interest,  or  a  little  over  6.3  per  cent  per  year.  The 
report  shows  that  on  December  31,  1914,  the  company  had  a 
total  of  389  subscribers,  of  whom  202  were  on  rural  lines  and 
127  were  on  local  lines.  All  local  lines  were  reported  as  metal- 
lic, and  the  report  indicates  that  of  the  rural  lines  15  were 
metallic  and  6  grou-nded.  The  plant  value  per  subscriber  is 
therefore  very  nearly  $64,  which,  in  view  of  the  fact  that  the 
system  appears  to  be  well  constructed,  seems  to  be  a  reasonable 
Talue.     The  average  number  of  subscribers  carried  during  the 
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eighteen  months  ended  December  31,  1914,  was  359.  Operat- 
ing expenses  based  upon  the  average  number  of  subscribers  were 
$9.60  per  subscriber  for  eighteen  months,  or  $6.40  per  subscriber 
per  year.  This  appears  to  be  a  very  conservative  operating  ex- 
pense. The  number  of  single-party  local  residence  subscribers 
reported  as  of  December  31,  1914,  was  16.  The  total  increase 
of  revenues  resulting  from  a  change  of  the  single-party  residence 
rate  from  $1  to  $1.50  per  month  would  therefore  be  $96  per 
year.  There  would  be  some  revenue  produced  by  the  other 
proposed  amendments  affecting  the  short-time  rate  and  the  charge 
for  changing  location  of  instruments,  but  we  have  no  data  before 
us  which  would  enable  us  to  state  the  probable  revenue  from 
these  sources.  Although  the  total  revenues  to  be  produced  by  the 
proposed  changes  would  not  increase  the  company's  return  to 
the  point  of  unreasonableness,  we  believe  that  a  proper  distinc- 
tion between  residence  and  business  service  would  hardly  warrant 
the  establishment  of  the  same  rate  for  single-party  residence  serv- 
ice as  for  single-party  business  service,  although  there  is  no  ques- 
tion that  a  higher  rate  for  single-party  residence  service  than 
for  two,  three,  or  four  party  residence  service  is  justifiable.  We 
believe  that  a  rate  of  $1.25  per  month  for  a  single-party  residence 
service  should  be  authorized  in  this  case. 

The  company  proposes  to  put  in  effect  a  rate  of  $2  per  month 
where  service  is  maintained  for  less  than  one  year,  with  a  charge 
of  $2  for  installing  and  $2  for  disconnecting  the  telephone. 
That  some  addition  to  regular  rates  should  be  made  in  the  case 
of  short-time  service  would  appear  to  be  unquestionable,  but  the 
amount  projjosed  by  the  company  appears  to  be  unnecessarily 
greater  than  the  rates  on  a  yearly  contract  basis.  It  may  be 
that  there  are  local  conditions  which  would  justify  the  rate  sug- 
gested by  the  utility  for  short-time  service,  but  if  there  are  such 
conditions,  the  Commission  has  not  been  apprised  of  their  exist- 
ence. Therefore,  we  believe  that  in  establishing  a  short-time 
rate  we  should  be  giiided  in  a  general  way  by  the  practice  in 
other  places.  If  the  charge  for  service  on  a  short-time  basis  be 
fixed  at  50  per  cent  in  excess  of  the  charge  for  service  on  a  yearly 
contract  basis,  with  a  provision  that  the  minimum  charge  shall 
be  the  charge  for  three  months'  service,  we  think  the  company 
will  be  fully  protected  without  placing  any  unreasonable  burden 
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upon  ahort-time  users.  It  -will  be  a  reasonable  requirement  to 
insist  that  short-time  users  pay  their  charges  in  advance,  and 
that  unless  paid  in  advance  before  the  10th  of  the  month  the 
company  may  discontinue  service. 

The  third  portion  of  the  company's  application  relates  to  a 
charge  of  from  $1  to  $2  for  changing  the  location  of  telephones. 
This  is  a  matter  vehich  is  handled  in  different  ways  by  the  differ- 
ent telephone  companies.  Some  companies  make  a  fixed  charge 
regardless  of  the  cost  of  the  particular  job,  while  others  charge 
the  actual  cost  of  doing  the  work.  Other  companies  make  a  dis- 
tinction between  the  charges  for  such  work  on  local  lines  and  on 
rural  lines.  We  are  not  fully  advised  as  to  what,  if  any,  reasons 
would  make  it  desirable  that  this  rate  should  be  permitted  to 
vary  between  $1.00  and  $2.00.  A  charge  of •$1.50  for  changing 
the  location  of  telephones  appears  to  be  reasonable.  Therefore,  it 
will  be  authorized  in  this  case. 

It  is  therefore  ordered  that  the  applicant,  the  Colfax  Telephone 
Exchange,  be,  and  the  same  hereby  is,  authorized  to  amend  its 
schedule  of  rates  by  adding  to  it  the  following  rates :  (1)  Single- 
party  residence  service,  $1.25  per  month;  (2)  service  on  less 
than  a  yearly  contract  basis,  50  per  cent  more  than  the  yearly 
contract  basis  rates  for  the  class  of  service  in  question,  with  a 
minimum  charge  for  three  months'  service  at  such  increased 
rate;  (3)  a  charge  for  moving  telephones  of  $1.50. 

Railroad  Commission  of  Wisconsin,  by  Carl  D.  Jackson,  Hal- 
ford  Erickson,  Walter  Alexander,  Commissioners. 


OAIilFORNIA   SUPREME   COURT. 

OBO  ELECTEIC  CORPORATION 

V. 

RAILROAD  COMMISSION. 

[No.  6724.] 

(—  Cal.  — ,  147  Pac.  118.) 

^fpeoZ  and  review  —  Finding  of  Commission  ^dueetions  of  fad. 

Under  §  67  of  the  public  ntility  act,  the  findings  and  conclusions 
of  the  Commission  upon  questions  of  fact  are  conclusive,  and  not  sub- 
ject to  review. 
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€lomnii8si4ms  —  Potver  —  CerHficate  of  convenience  —  Electrieity. 

The  procurement  of  a  certificate  of  public  convenience  and  neoes- 
flitj  is  a  prerequisite  to  the  right  of  an  ^ectric  utility  to  engage  in 
the  business  of  furnishing  electric  light  and  power  in  a  municipality, 
although  the  municipality  had  not,  under  art.  12,  §  23,  of  the  state 
Constitution,  and  §  82  of  the  public  utility  act»  surrendered  to  the 
Commission  its  powers  of  control  over  public  utilities,  where  at  the 
date  upon  which  the  public  utility  act  became  operative,  the  munici- 
pality did  not  possess  the  power  to  grant  franchises  to  electric  utili- 
ties, permitting  them  to  furnish  electricity  to  the  inhabitants  of  the 
city. 
Municipalities  ^~  Chartera  —  Construction --^  Right  to  grant  franchise. 

Charter  provisions  conferring  upon  the  municipality  the  power 
to  regulate  the  use  of  the  streets  of  the  municipality  in  respect  to 
carrying  on  tl^e  business  of  furnishing  electricity  to  the  inhabitants 
will  not  be  construed  to  give  such  authorities  the  power  to  grant 
franchises  permitting  electric  utilities  to  engage  in  the  business  of  fur- 
nishing electric  current  where  express  provision  is  made  in  the  charter 
for  granting  franchises  to  steam  railroads  and  steam  railways. 

[February  24,  1915.] 

Petition  for  writ  of  certiorari  against  the  Railroad  Commis- 
sion of  the  State  of  California  and  the  individual  members  there- 
of to  review  certain  orders  of  the  Commission ;  orders  affirmed. 

Appearances:  Samuel  Knight,  Goodfellow,  Eells,  &  Orrick, 
C  L.  Neumiller,  and  E.  I.  Jones  for  petitioner;  Max  Thelen  and 
Douglas  Brookman  for  respondents.  Chickering  &  Gregory, 
Cummins,  Steams,  &  Milkewitch,  Nutter  &  Orr,  H.  H.  Trow- 
bridge, O'Melveny,  Stevens,  &  Millikin,  Gilison,  Dunn,  &  Crutch- 
€r,  A.  H.  Sweet,  Charles  P.  Cutten,  Short  &  Sutherland,  amici 
curiae. 

Sloss,  J.,  delivered  the  opinion  of  the  court: 
This  is  a  proceeding  in  certiorari  to  review  certain  orders 
made  by  the  Railroad  Commission  in  response  to  an  application 
of  the  Oro  Electric  Corporation  for  a  certificate  of  public  con- 
venience and  necessity,  authorizing  said  corporation  to  construct 
and  operate  lines  for  the  transmission  and  sale  of  electric  cur- 
rent for  light  and  power  purposes  in  the  city  of  Stockton  and  in 
certain  other  parts  of  San  Joaquin  county.  The  certificate  so 
sought  is  provided  for  in  §  50  of  the  public  utilities  act  (Stat. 
Ex.  Sess.  1911,  p.  43).  This  section  declares  that  no  street 
railroad  corporation,  gas  corporation,  electrical  corporation,  tele- 
phone corporation,  or  water  corporation  shall  begin  the  construo- 
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tion  of  a  street  railroad,  line,  plant,  or  system,  or  of  any  exten- 
tion  thereof,  "without  having  first  obtained  from  the  Commission 
a  certificate  that  the  present  or  future  public  convenience  and 
necessity  require  or  will  require  such  construction." 

At  the  time  of  its  application,  the  Oro  Electric  Corporation 
had  not  entered  the  field  which  was  to  be  covered  by  the  certifi- 
cate sought  The  Western  States  Gas  &  Electric  Company  was 
occupying  that  field,  and  it  appeared  before  the  Commission  to 
oppose  the  granting  of  the  certificate  to  the  Oro  Corporation.  The 
Bailroad  Commission  first,  on  April  29,  1913,  made  an  order  in 
favor  of  the  applicant,  so  far  as  concerned  the  territory  outside 
of  the  city  of  Stockton,  excepting  a  described  region  adjacent 
to  the  city.  With  reference  to  the  city  and  the  excepted  adjacent 
tract,  it  gave  to  the  Western  States  Company  a  period  of  ninety 
days  within  which  to  complete  certain  pending  work  of  recon- 
struction and  to  present  reduced  rates  that  should  be  satisfactory 
to  the  Commission.  The  order  declared  that,  if  these  conditions 
were  complied  with,  the  application  of  the  Oro  company  would 
be  denied ;  otherwise  it  would  be  granted.  After  the  ninety  days 
had  expired,  on  August  15,  1913,  the  Commission  made  its  final 
order  reciting  that  the  Western  States  Company  had  complied 
with  the  conditions  of  the  prior  order,  and  refusing  the  certificate 
that  public  convenience  and  necessity  required  that  the  Oro 
corporation  be  authorized  to  sell  electricity  in  the  city  of  Stock- 
ton and  the  adjacent  territory  described  in  the  order  of  April 
29,  1913.  It  is  sought  by  this  proceeding  to  annul  lliese  two 
orders. 

The  attack  upon  the  acts  of  the  Commission  was,  in  the  open- 
ing brief,  based  upon  a  variety  of  grounds.  But,  as  the  proceed- 
ing progressed  through  the  successive  stages  leading  to  final  sub- 
mission, the  matter  in  dispute  was  virtually  narrowed  down  to 
the  single  question  whether,  under  the  reservation  to  incorporated 
cities  of  certain  powers  of  control  over  public  utilities,  as  de- 
clared in  §  23  of  article  12  of  the  Constitution  and  §  82  of  the 
puUic  utilities  act,  the  requirement  of  a  certificate  of  public 
convenience  and  necessity  was  a  prerequisite  to  the  right  of  the 
petitioner  to  engage  in  the  business  of  furnishing  electric  light 
and  power  within  the  city  of  Stockton.  The  other  questions 
originally  raised  by  the  petitioner  have  been,  in  effect,  deter- 

P.U.R.'16C.— 13. 
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mined  against  it  by  the  decision  of  this  court  in  Pacific  Teleph. 
&  Teleg.  Co.  v.  Eshleman,  166  Cal.  640,  60  L.R.A.(N.S.)  652*, 
137  Pac.  1119,  rendered  since  this  proceeding  was  instituted.  In 
that  c^se  the  constitutional  amendments  of  1911,  relating  to  the 
Railroad  Commission  and  the  authority  of  the  legislature  to  con- 
fer powers  upon  such  Commission,  were  carefully  considered  and 
analyzed.  The  members  of  the  court  who  participated  in  that 
decision,  while  differing  on  some  of  the  questions  presented, 
united  in  an  interpretation  of  §  23  of  article  12  of  the  Consti- 
tution of  the  state  which  cuts  the  ground  from  under  the  petition- 
er's  claims:  (1)  That  §  50  goes  beyond  the  powers  of  super- 
vision and  regulation  which  the  legislature  may,  under  said  § 
23,  confer  on  the  Railroad  Commission ;  tnd  (2)  that  the  require- 
ment of  a  certificate  of  public  necessity  and  convenience  consti- 
tutes an  improper  del^ation  of  legislative  functions  to  the  Com- 
mission. 

And  the  same  decision  fully  answers  the  argument  that,  on  the 
merits,  the  Commission  was  not  justified  in  denying  the  request- 
ed certificate.  The  validity  of  §  67  of  the  public  utilities  act,  in 
so  far  as  it  limits  the  scope  of  review  by  state  courts  of  the  acts 
of  the  Commission,  must  be  regarded  as  finally  settled  by  the 
Telephone  Company  Case.  By  that  section,  the  findings  and  con- 
clusions of  the  Commission  on  questions  of  fact  are  made  final^ 
and  not  subject  to  review.  Here  the  Commission  found  the  ulti- 
mate fact  that  the  public  convenience  and  necessity  did  not  re- 
quire the  exercise  of  the  privileges  in  controversy,  and  neither 
the  sufficiency  of  the  evidence,  nor  the  soundness  of  the  reason- 
ing, upon  which  that  finding  was  based,  can  be  considered  on  this 
proceeding. 

We  are  thus  brought  to  the  inquiry,  already  mentioned,  wheth- 
er the  power  to  grant  or  withhold  a  certificate  of  public  conven- 
ience, conferred  upon  the  Railroad  Commission  by  §  50  of  the 
act,  was  inoperative  within  the  city  of  Stockton  by  reason  of  the 
limitations  contained  in  §  23  of  article  12  of  the  Constitution, 
and  §  82  of  the  public  utilities  act.  Section  23  of  article  12  de- 
clares that  every  person  or  corporation  engaged  in  operating  any 
one  of  certain  enumerated  enterprises,  including  the  fumishing 
of  light  or  power  to  or  for  the  public,  is  a  ^'public  utility  subject 
to  such  control  and  regulation  by  the  Railroad  Commission  as 
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may  be  provided  by  the  legislature."  It  goes  on  to  provide  that, 
from  and  after  the  passage  by  the  legislature  of  laws  conferring 
powers  upon  the  Railroad  Commission  respecting  public  utilities, 
all  powers  respecting  such  public  utilities  vested  in  boards  of  su- 
pervisors, or  municipal  councils,  or  other  governing  bodies  of 
counties  or  municipalities,  shall  cease  so  far  as  they  conflict  with 
the  powers  conferred  upon  the  Commission,  "provided,  however, 
that  this  section  shall  not  affect  such  powers  of  control  over  any 
public  utility  vested  in  any  city  and  county,  or  incorporated  city 
or  town,  as,  at  an  election  to  be  held  pursuant  to  laws  to  be  passed 
hereafter  by  the  legislature,  a  majority  of  the  qualified  electors 
voting  thereon  of  such  city  and  county,  or  incorporated  city  or 
town,  shall  vote  to  retain,  and  until  such  election  such  powers 
shall  continue  unimpaired.  •  •  ."  Section  82  of  the  public 
utilities  act  is  in  substance  identical  with  the  proviso  just  quoted. 

By  an  act  approved  January  2,  1912  (Stat.  Ex.  Sess.  1911,  p. 
168),  the  legislature  provided  for  the  elections  contemplated  by 
the  proviso.  No  such  election  has  been  held  in  Stockton,  and 
that  city  has  consequently  not  surrendered  any  of  the  powers 
over  public  utilities  reserved  to  it  by  the  Constitution  and  the 
public  utilities  act.  Did  it  on  December  23,  1911,  the  date 
when  the  public  utilities  act  was  approved,  or  ninety  days  there- 
after, when  the  act  took  effect,  have  any  powers  which  would 
be  impaired  by  the  exercise  of  the  power  sought  to  be  exercised 
by  the  Railroad  Commission  in  this  case  ? 

On  December  30,  1912,  the  city  council  of  Stockton  passed 
an  ordinance  granting  to  the  Oro  Electric  Corporation  a  fran- 
chise to  construct  and  operate  under  and  along  the  streets  and 
public  places  of  the  city  conduits,  poles,  wires,  and  other  appli- 
ances for  transmitting  and  furnishing  electricity  for  light,  heat^ 
and  power.  It  is  not  necessary  to  enter  into  an  examination  of 
the  scope  of  the  franchise  thus  actually  granted,  for,  as  is  pointed 
out  in  the  briefs,  the  important  consideration  is  not  what  the  city 
did,  but  rather  what  it  had  power  to  do.  We  must  first  inquire 
whether  the  city  of  Stockton  had  power,  when  the  public  utilities 
act  took  effect,  to  grant  a  franchise  which  would  authorize  the 
grantee  to  engage  in  and  carry  on  the  business  of  furnishing  elec- 
tricity for  light  and  power  within  the  city.  If  this  question  be 
answered  in  the  affirmative,  and  in  that  event  only,  does  it  be- 
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come  necessary  or  proper  to  inquire  whether  the  exercise  of  this 
power  in  the  city  is  impaired  by  the  provisions  of  §  50  of  the 
public  utilities  act 

The  present  proceeding  has  been  heretofore  decided  by  this 
court,  and  is  now  before  us  pursuant  to  an  order  for  rehearing. 
On  the  original  submission  the  respondents  did  not  question  the 
power  of  the  city  to  grant  franchises  for  the  distribution  and  sale 
of  electricity.  Indeed,  the  brief  filed  on  behalf  of  the  Commis- 
sion expressly  conceded  the  existence  of  such  power,  and  no  doubt 
of  the  propriety  of  this  concession  was  suggested  by  other  coun- 
sel appearing  to  oppose  the  relief  sought  by  the  writ.  The  pe- 
titioner, in  it^  opening  brief,  had  claimed  that  the  city  possessed 
this  power,  both  under  a  freeholders'  charter  approved  by  the  leg- 
islature on  December  20,  1911  (Stat.  1911,  Ex.  Sess.  p.  254), 
and  under  the  pre-existing  charter  and  other  law  defining  the 
powers  of  the  city.  Under  these  circumstances,  this  court  did 
not  feel  called  upon  to  make  a  minute  examination  of  the  point. 
Belying  upon  the  concession  of  the  respondents,  it  contented 
itself,  in  the  opinion  heretofore  filed,  with  a  reference  to  the 
charter  of  1911,  stating  that:  "It  is  admitted  that  this  charter 
conferred  upon  the  city  the  power  to  grant  franchises  to  corpora- 
tions to  engage  in  the  business  of  supplying  electricity  to  the  in- 
habitants of  the  city  and  to  erect  poles,  wires,  and  conduits  in  the 
istreets  for  that  purpose.    .    .    ." 

The  other  questions  in  the  case  were  then  treated  on  the  as- 
sumption that  the  admission  of  counsel  was  based  upon  a  correct 
reading  of  the  charter. 

Petitions  for  rehearing  were  filed,  and  in  these  petitions  it  was 
urged  for  the  first  time  that  the  charter  of  1911  had  no  applica- 
tion to  the  case,  for  the  reason  that  by  §  170  of  that  instrument 
(Stat.  1911,  Ex,  Sess.  p.  302)  it  was  provided  that,  for  all  pur- 
poses other  than  the  nomination  and  election  of  officers,  and  tax- 
ation and  assessment,  the  charter  did  not  go  into  effect  until  a 
date  later  than  that  upon  which  the  public  utilities  act  became 
effective.  The  point  was  well  taken,  and,  notwithstanding  its  be- 
lated presentation,  the  court  concluded  that  the  public  importance 
of  the  question  demanded  a  rehearing,  without  regard  to  the 
merit  of  other  grounds  of  attack  upon  the  decision  rendered. 

We  are  now,  accordingly,  required  to  examine  the  various  pro- 
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visions,  whether  of  statute,  charter,  or  Constitution,  governing 
the  city  of  Stockton  prior  to  the  adoption  of  the  charter  of  1911, 
and  to  ascertain  whether,  under  those  provisions,  the  city  had 
any  power  over  electric  corporations  which  would  be  impaired 
by  the  exercise  of  the  power  conferred  upon  the  Kailroad  Com- 
mission  by  §  50  of  the  public  utilities  act. 

Prior  to  the  enactment  of  the  last-mentioned  act,  the  city  of 
Stockton  was  governed  under  a  freeholders'  charter,  approved  in 
1889  (Stat.  1889,  p.  577)  and  amended  in  1905  (Stat.  1905,  p. 
832).  That  charter  contained  the  following  provisions,  some  or 
all  of  which,  according  to  petitioner's  claim,  conferred  authority 
to  grant  a  franchise  or  right  to  engage  in  the  business  of  selling 
electric  current  to  inhabitants  of  the  city  of  Stockton : 

^y  §§  1^^  ^^^  1^7  the  department  of  streets  was  placed  in 
the  control  of  the  city  council  and  was  declared  to  embrace  *^the 
control  of  the  streets  .  .  .  ;  of  the  public  grounds ;  of  the  light- 
ing of  streets  and  public  buildings,  and  of  everything  of  a  public 
nature  pertaining  to  said  subjects.    .    .    .'' 

Section  30  conferred  upon  the  council  power  to  pass  ordi- 
nances: 

"3.  To  regulate  the  laying  of  telegraph  or  telephone  wires  in 
or  upon  the  public  streets,  erecting  of  gas  and  electric  lights 
therein,  .  .  .  the  use  of  streets  and  sidewalks  for  .  .  . 
telegraph  posts,  and  other  purposes." 

"5.  To  provide  for  and  regulate  .  .  .  lighting  ...  of 
the  streets,  avenues,  and  public  places." 

"17.  To  provide  for  .  .  .  such  .  .  .  lights,  .  .  .  and 
other  supplies  of  any  kind  necessary  for  the  convenient  transac- 
tion of  public  business." 

"25.  To  .  .  .  determine  the  maximum  rate  or  compensa- 
tion to  be  charged  by  any  person,  company,  or  corporation  sup- 
plying gas,  electric  or  other  illuminating  power  in  this  city. 
•   •    . 

"26.  To  regulate  the  quality,  capacity,  and  location  of  elec- 
tric wires,  water  and  gas  pipes,  mains,  and  fire  plugs,  and  to 
provide  for  and  regulate  the  construction  and  repair  of  hydrants, 
.  .  .  and  such  other  appliances  as  may  be  requisite  to  utilize 
the  distribution  of  water,  electricity,  and  gas  in  the  streets,  publio 
phices,  and  public  buildings." 
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"28.  To  grant  franchises  permitting  any  company  or  corpora- 
tion to  lay  and  maintain  tracks^  and  to  pass,  with  steam  railroads 
•  •  •  along,  upon,  and  across,  .  •  .  any  streets  of  the  city. 
«    •    • 

"34.  To  grant  franchises  for  the  construction  of  street  rail- 
roads on  and  along  the  streets  of  the  city." 

"46.  To  make  all  rules  and  regulations  necessary  and  proper 
for  carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  charter  or  by  general  laws  in  said  city." 

"47.  To  make  and  enforce  all  such  local,  police,  sanitary,  and 
other  regulations  as  are  not  in  conflict  with  general  laws  and  the 
provisions  of  this  charter." 

"51.  To  acquire,  construct,  purchase,  lease,  own,  control,  main- 
tain, and  operate  such  public  utilities  and  properties  as  shall  be 
deemed  to  be  for  the  best  interests  of  the  city." 

Section  202  contained  a  general  provision  requiring  a  grant 
of  a  franchise  to  be  in  specific  terms,  and  declaring  a  forfeiture 
for  nonuser. 

Before  proceeding  to  an  analysis  of  these  provisions,  it  will  be 
well  to  refer  briefly  to  the  distinction,  drawn  by  counsel  against 
the  petitioner,  between  a  franchise,  or  grant  of  a  right,  to  en- 
gage in  the  business  of  furnishing  electric  current,  and  the  nar- 
rower grant  of  a  right  to  occupy  the  streets  of  the  city  in  carry- 
ing on  that  business.  On  the  former  hearing,  it  was,  as  we  have 
already  stated,  taken  as  conceded  that  the  city  of  Stockton  had 
the  power  to  grant  franchises  "to  engage  in  the  business,"  as  well 
as  to  "erect  poles,  wires,  etc.,  in  the  streets  for  that  purpose."  It 
thus  became  unnecessary  to  consider  whether  §  60  of  the  public 
utilities  act  "impaired"  the  power  of  a  city,  if  that  power  ex- 
tended merely  to  control  of  the  use  of  its  streets  in  connection 
with  a  public  service;  the  right  to  engage  in  such  service  being 
derived  from  some  source  other  than  a  grant  by  the  city.  If  the 
power  of  a  city  were  thus  limited,  we  think  it  is  entirely  clear 
that  the  power  would  not  be  impaired  by  the  provision  of  the 
public  utilities  act  requiring  a  certificate  of  public  necessity  and 
convenience  as  a  condition  precedent  to  the  construction  or  exten- 
sion of  the  plant  or  line  of  a  public  utility. 

The  granting  or  withholding  of  the  certificate  is  an  exercise  of 
the  power  of  the  state  to  determine  whether  the  rights  and  in- 
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terests  of  the  general  public  will  be  advanced  by  the  prosecu- 
tion of  the  enterprise  which  it  is  proposed  to  carry  on  for  the 
service  of  the  public.  See  People  ex  rel.  New  York  Edison  Co. 
V.  Willcox,  207  N.  y.  86,  45  L.R.A.(N.S.)  629,  100  N.  E.  705. 
This  is  an  entirely  different  question  from  that  of  the  local  con- 
trol of  the  streets,  and  power  over  the  two  subjects  may  well  be 
vested  at  the  same  time  in  different  governmental  bodies,  with- 
out the  one  in  any  way  clashing  with  or  interfering  with  the 
other.  The  Kailroad  Commission  might  grant  a  certificate  au- 
thorizing a  public  utility  to  engage  in  its  business  in  a  given 
city,  but  the  certificate  would  not  authorize  the  use  of  the  streets, 
unless  the  right  to  so  use  them  had  been  given  by  the  authority 
vested  with  the  power  to  grant  such  right  This  is  recognized 
by  subdivision  "c"  of  §  50  itself,  where  we  find  an  express  pro- 
vision that  the  applicant  shall  furnish  to  the  Commission  evi- 
dence that  the  required  local  consent,  franchise,  or  permit  has 
been  obtained.  On  the  other  hand,  the  fact  that  a  city  may,  in 
the  exercise  of  its  control  over  its  own  streets,  give  or  withhold 
the  right  to  use  its  streets,  has  no  direct  bearing  upon  the  power 
to  decide  whether  or  not  a  given  business,  in  the  conduct  of  which 
the  use  of  the  streets  may  be  convenient  or  necessary,  shall  be^ 
carried  on.  Where  there  is  this  limited  control,  its  exercise  is  not 
impaired  by  legislation  under  which  the  state  reserves  to  itself 
the  determination  of  how  far,  if  at  all,  the  given  business  may 
be  conducted.  The  city's  powers  are  fully  preserved  if  its  streets 
are  not  occupied,  except  by  its  consent,  given  as  may  be  provided 
by  law. 

Different  considerations  might  prevail  where  a  city  had  power 
to  confer  the  right,  not  only  of  using  the  streets,  but  of  conduct- 
ing a  public  utility  occupation  within  the  municipal  borders. 
This  was  the  situation  which,  by  reason  of  the  concession  of  the 
respondents,  we  were  called  upon  to  consider  in  our  former 
opinion.  But  since,  as  will  presently  appear,  we  are  now  satis- 
fied that  the  charter  and  other  provisions  actually  in  force  at 
the  time  when  the  public  utilities  act  took  effect  gave  the  city, 
at  most,  the  limited  power  above  mentioned  (i.  e.,  nothing  more 
than  the  power  to  grant  to  electric  corporations  the  right  to  use 
its  streets),  there  is  no  occasion  to  reconsider,  as  we  are  asked 
to  do,  the  correctness  of  the  views  expressed  under  the  mistaken 
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assumption  that  the  city  had  power  to  grant  franchises  to  carry 
on  the  business  of  selling  electricity  to  the  inhabitants,  as  well 
as  to  use  the  streets  for  that  purpose.  The  impropriety  of  de- 
ciding anything  more  than  is  necessary  to  the  decision  gains  add- 
ed force,  in  this  instance,  from  the  circumstance  that,  during 
the  pendency  of  this  case,  the  proviso  to  §  23  of  article  12  has 
been  altered  by  constitutional  amendment  approved  in  Novem- 
ber, 1914. 

We  return  to  a  review  of  the  provisions  of  the  Stockton  charter 
of  1889. 

It  is  thoroughly  settled  that  language  purporting  to  define  the 
powers  of  a  municipal  corporation  is  to  be  strictly  construed,  and 
that  any  "fair,  reasonable  doubt  concerning  the  existence  of  the 
power  is  resolved  by  the  courts  against  the  corporation,  and  the 
power  is  denied.''  1  Dill.  Mun.  Corp.  §  89.  This  rule  has  been 
clearly  announced  by  this  court  in  various  cases,  of  which  it  will 
suffice  to  cite  Von  Schmidt  v.  Widber,  105  Cal.  151,  38  Pac. 
682,  and  Hyatt  v.  Williams,  148  Cal.  585,  84  Pac.  41.  In  the 
latter  case  the  question  was  whether,  under  the  very  charter  we 
are  now  considering  (as  it  read  prior  to  the  amendments  of  1905, 
by  which,  among  other  changes,  subdivision  51  was  added  to  § 
30),  the  city  of  Stockton  had  power  to  maintain  works  for  the 
purpose  of  supplying  the  inhabitants  of  the  city  with  electric 
light.  The  application  of  the  rule  of  strict  construction  led  to  a 
denial  of  the  existence  of  the  power. 

In  both  Von  Schmidt  v.  W^idber  and  Hyatt  v.  Williams,  supra, 
it  was  declared  as  a  "general  and  undisputed  proposition  of  law," 
quoting  from  1  Dill.  Mun.  Corp.  §  85m,  5th  ed.  §  237,  that: 
"A  municipal  corporation  possesses  and  can  exercise  the  follow- 
ing powers,  and  no  others:  First.  Those  granted  in  express 
words;  second  those  necessarily  or  fairly  implied  in  or  incident 
to  the  powers  expressly  granted;  third  those  essential  to  the  ac- 
complishment of  the  declared  objects  and  purposes  of  the  corpo- 
ration,— not  simply  convenient,  but  indispensable." 

Using  the  mode  of  construction  thus  indicated,  we  find  in  the 
charter  under  discussion  no  language  giving  power  to  grant  fran- 
chises to  furnish  electric  light  and  power  to  the  inhabitants.  Cer- 
tainly such  power  is  not  granted  in  express  terms,  Nor  can  it 
be  said  to  be  either  "necessarily  or  fairly  implied  in  or  incident 
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to"  the  powers  expressly  granted,  or  ^^essential  to  the  declared 
objects  and  purposes  of  the  corporation."  The  charter  provisions 
which  we  have  quoted  go  no  further  than  to  assert  the  city  coun- 
cil's control  over  the  streets,  its  power  to  regulate  the  laying  of 
wires  and  the  erecting  of  lights  in  or  upon  such  streets,  to  pro- 
vide for  the  lighting  of  the  streets,  and  to  fix  the  rates  to  be 
charged  for  lighting. 

It  may  be  conceded  that  the  broad  grant  of  power  to  control 
and  regulate  the  streets  would,  if  standing  alone,  be  sufficient  to 
confer  authority  to  determine  whether  or  not  the  streets  may  be 
occupied  by  light  or  water  companies  in  furnishing  service  to  the 
inhabitants,  and  to  grant  franchises  authorizing  such  occupancy. 
Owensboro  v.  Cumberland  Teleph.  &  Teleg.  Co.  230  TJ.  S.  58,  67 
L.  ed.  1389,  33  Sup.  Ct.  Eep.  988.  So,  too,  the  general  grant  of 
authority  found  in  subdivisions  46  and  47  of  §  30  of  the  charter 
might,  if  unrestrained  by  more  specific  provisions,  suffice  to  em- 
power the  city  council  to  grant  such  franchises  to  corporations 
organized  to  furnish  water  or  light.  See  Joseph  v.  Joseph  Water- 
works Co.  57  Or.  586,  111  Pac.  864,  112  Pac.  1083;  Andrews  v. 
National  Foundry  &  Pipe  Works,  10  C.  C.  A.  60,  18  U.  S.  App. 
458,  24  U.  S.  App.  81,  61  Fed.  782 ;  Levis  v.  Newton  (C.  C.)  75 
Fed.  884;  Pike's  Peak  Power  Co.  v.  Colorado  Springs,  44  C.  C. 
A.  333,  105  Fed.  1.  But  an  entirely  different  position  is  pre- 
sented when  it  is  observed  that  subdivisions  28  and  34  of  §  30 
make  specific  and  express  provision  for  the  grant  of  franchises 
for  steam  and  street  railroads.  There  is  no  express  grant  of  pow- 
er to  confer  franchises  for  furnishing  light  or  power,  or  for  any 
purposes  other  than  the  two  specified.  The  case  thus  falls  with- 
in the  established  rule  that  where  a  municipal  charter  "author- 
izes the  enactment  of  by-laws  in  certain  specified  cases,  and  for 
certain  purposes,  and  after  this  specific  enumeration  a  general 
provision  is  added,  that  the  corporation  may  make  any  other 
by-laws  or  regulations  necessary  to  its  welfare,  good  order,  etc., 
.  •  .  the  power  which  the  corporation  would  possess  under 
.  •  .  'the  general  welfare  clause,'  if  it  stood  alone,  may  be 
limited,  qualified,  or,  when  such  intent  is  manifest,  taken  away 
by  provisions  specifying  the  particular  purposes  for  which  by- 
laws may  be  made."  2  Dill.  Mun.  Corp.  5th  ed.  §  586.  Here 
the  power  to  grant  franchises  to  electric  corporations  could,  at 
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best,  be  said  to  be  drawn  by  inference  or  implication  from  the 
general  words  of  the  charter  touching  control  of  the  streets  and 
the  making  of  rules  and  regulations  of  a  local,  police,  and  sani- 
tary character.  Under  the  rule  of  interpretation  to  which  we 
have  just  adverted,  these  general  words  will  not  be  given  the 
effect  of  extending  power  over  a  given  subject  covered  by  the 
charter  (t.  e,,  franchises)  to  a  class  of  cases  outside  of  those  em- 
braced within  the  grant.  The  principle  is  well  illustrated  in  St, 
Louis  V.  Bell  Teleph.  Co.  96  Mo.  623,  2  L.RA.  278,  9  Am.  St 
Rep.  370,  10  S.  W.  197.  The  city  had  undertaken,  by  ordi- 
nance, to  regulate  and  limit  telephone  charges.  The  charter  con- 
ferred power  to  ^^license^  tax,  and  regulate"  persons  engaged  in  a 
large  number  of  specified  occupations,  "and  all  other  business, 
trades,  avocations,  or  professions  whatever.''  Telephone  com- 
panies are  not  included  in  the  enumeration,  but  telegraph  com- 
panies are.  The  court  held  that  such  companies  are  ejusdem  gen- 
eris with  telegraph  companies,  and  therefore  included  in  the 
words  of  the  final  clause.  The  opinion  then  considers  whether 
the  power  to  "regulate"  gives  the  rights  to  fix  rates.  This  ques- 
tion was  answered  in  the  negative ;  the  court  basing  its  conclusion 
upon  the  fact  that  the  charter  gives  express  power  to  establish 
ferry  rates,  to  fix  the  rates  for  carriage  of  persons,  and  of  wagon- 
age,  drayage,  and  cartage  of  property,  to  regulate  the  price  of 
gas,  and  to  regulate  and  control  railways  within  the  city  as  to 
their  fares,  hours,  and  frequency  of  trips.  "These  express  powcfrs 
to  fix  prices,  fares,  and  charges,  in  these  specified  cases,"  says 
the  court,  "are  followed  by  no  general  words.  With  this  specific 
enumeration  of  cases  where  the  city  may  regulate  the  compensa- 
tion to  be  charged,  it  impliedly  appears  that  such  a  power  was 
not  intended  to  be  given  in  other  cases."  Finally,  it  is  held  that 
the  result  is  not  affected  by  a  "general  welfare"  clause  contained 
in  the  charter. 

In  Stillwater  v.  Lowry,  83  Minn.  275,  86  N.  W.  103,  the  ques- 
tion was  whether  villages  having  a  population  of  less  than  3,000 
had  power  to  grant  franchises  for  street  railways.  The  statute 
conferred  upon  the  councils  of  such  villages  authority  to  lay  out, 
open,  or  change  streets,  to  prevent  the  encumbering  of  streets,  to 
ordain  and  establish  "all  such  ordinances  and  by-laws  for  the  good 
government  and  order  of  the  village,     .     .     .     the  protection  of 
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public  and  private  property,  the  benefit  of  trade  and  commerce 
...  as  they  shall  deem  expedient,"  to  make,  erect,  establish, 
and  control  waterworks,  also  to  bnild  and  control  electric  light 
plants,  and  to  govern  the  streets,  highways,  and  public  places. 
While  conceding  that  power  to  control  and  govern  the  streets 
might,  in  itself,  be  sufficient  to  authorize  the  council  to  permit  the 
use  of  streets  for  street  railway  purposes,  the  court  concludes  that 
no  such  authority  was  given  by  the  particular  statute  in  question, 
for  the  reasons:  (1)  That  power  to  provide  for  railways  is  ex- 
pressly given  to  other  municipalities ;  and  (2)— a  ground  directly 
applicable  here — that  the  express  grant  of  power  to  authorize 
water  and  light  plants  indicates  that  power  to  authorize  street 
railways  was  not  intended  to  be  covered  by  the  general  grant  of 
power  to  control  the  streets. 

The  view  that  those  who  framed  and  adopted  the  Stockton  char- 
ter of  1889,  and  the  amendments  of  1905,  did  not  intend  to  vest 
in  the  city  power  to  authorize  private  persons  or  corporations  to 
enter  into  the  business  of  furnishing  light  to  the  inhabitants,  or 
even  to  use  the  streets  for  that  purpose,  is  strengthened  by  a  con- 
sideration of  the  constitutional  provisions  then  in  force.  By  § 
19  of  article  11,  as  it  read  when  this  charter  was  made,  and 
amended,  any  individual  or  company  incorporated  for  that  pur- 
pose was  given  the  privilege,  in  cities  which  had  no  public  light 
or  waterworks,  of  using  the  public  streets,  and  of  laying  down 
pipes  and  conduits  therein,  for  the  purpose  of  supplying  the  city 
and  its  inhabitants  with  light  or  water.  The  only  limitations 
upon  the  privilege  were  that  the  city  might,  through  its  appro- 
priate officer,  have  direction  of  the  work  in  the  streets,  and  might 
make  regulations  for  damages  and  regulate  charges.  Here  was 
a  direct  grant  or  oflFer  of  a  grant  by  the  state,  to  all  who  chose  to 
avail  themselves  of  it,  of  all  substantial  rights  included  in  a  fran- 
chise to  operate  a  light  or  water  plant  in  every  city  in  the  state. 
Re  Johnston,  137  Cal.  115,  69  Pac.  973 ;  Stockton  Gas  &:  Electric 
Co.  V.  San  Joaquin  County,  148  Cal.  313,  5  L.R.A.(N.S.)  174, 
83  Pac.  54,  7  Ann.  Cas.  511 ;  People  ex  rel.  Los  Angeles  v.  Los 
Angeles  Independent  Gas  Co.  150  Cal.  557,  89  Pac.  108 ;  Re 
Keppelmann,  166  Cal.  770,  138  Pac.  346.  While  this  constitu- 
tional provision  remained  in  force,  its  effect  could  not  be  de- 
stroyed by  statute  or  charter.    Indeed,  the  rights  conferred  by  it, 
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when  once  vested  by  an  entry  upon  the  streets  and  the  furnishing 
of  light  or  water,  could  not  be  taken  away  by  amendment  or  re- 
peal of  the  constitutional  grant.  Re  Keppelmann,  supra ;  Russell 
V.  Sebastian,  233  U.  S.  195,  58  L.  ed.  912,  L.R.A.  — ,  34  Sup. 
Ct.  Rep.  517,  Ann.  Cas.  1914C,  1282.  There  was  every  reason, 
therefore,  for  omitting  from  the  charter  any  provision  authoriz- 
ing the  grant  of  franchises  by  the  city  to  light  or  water  com- 
panies. 

Section  19  of  article  11  of  the  Constitution  was  amended  in 
1910  (see  Stat.  1910,  p.  — ),  and  the  amended  section  was  in 
force  when  the  public  utilities  act  took  eifect.  It  is  contended  by 
the  petitioner  that,  regardless  of  the  Stockton  charter,  the  amend- 
ed constitutional  provision  gave  to  every  city  the  power  to  grant 
franchises  of  the  character  here  involved.  The  amendment  evi- 
denced a  change  in  the  policy  which  the  state  had  declared  in 
adopting  the  Constitution  of  1879 ;  the  policy,  that  is  to  say,  of 
^'making  these  grants  [of  franchises  to  use  the  streets  for  dis- 
tributing water  and  light]  directly  through  the  Constitution  itr 
self  instead  of  permitting  them  to  be  made  by  the  legislature  or 
by  municipalities  acting  under  legislative  authority."  Russell 
v.  Sebastian,  supra.  The  amended  provision,  after  declaring  the 
right  of  municipalities  to  establish  and  operate  their  own  works 
for  certain  public  utilities,  including  light  and  power,  goes  on  to 
state  that  "persons  or  corporations  may  establish  and  operate 
works  for  supplying  the  inhabitants  with  such  services  upon  such 
conditions  and  under  such  regulations  as  the  municipality  may 
prescribe  under  its  organic  law,  on  condition  that  the  municipal 
government  shall  have  the  right  to  regulate  the  charges  thereof.^' 

The  language  just  quoted  has  been  considered  by  this  court  in 
Re  Russell,  163  Cal.  668,  126  Pac.  875,  Ann.  Cas.  1914A,  152. 
Our  judgment  in  the  case  was  reversed  by  the  Supreme  Court  of 
the  United  States  in  Russell  v.  Sebastian,  supra,  but  the  only 
question  presented  to  that  court  was  the  extent  of  the  right  vest- 
ed in  corporations  which  had  occupied  the  streets  of  a  city  prior 
to  the  amendment  of  §  19  of  article  11.  On  the  construction  of 
the  section,  as  amended,  and  its  application  to  utilities  which  had 
not  undertaken  to  commence  operations  while  tlie  old  section  was 
in  force,  our  decision  in  Matter  of  Russell  remains  unaffected 
by  the  action  of  the  higher  court.    The  claim  of  the  petitioner  in 
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that  case  was  that  the  new  section  made  a  direct  grant  to  persons 
or  corporations  of  the  right  to  enter  upon  the  streets  of  a  city  to 
operate  the  works  specified  in  the  section,  subject  only  to  the 
power  of  the  city  to  prescribe  conditions  relating  to  the  manner 
of  establishing  and  operating  the  works.  With  that  interpretation 
this  court  did  not  agree.  After  reviewing  the  conditions  which 
had  existed  before  the  amendment,  we  concluded  that  §  19  of 
article  11  had  been  changed  for  the  very  purpose  of  declaring  a. 
new  policy  with  respect  to  public  utilities  in  cities.  Instead  of 
seeking,  as  the  old  section  had  done,  to  destroy  the  possibility  of 
monopoly,  the  new  section  was  adopted  under  the  influence  of  an 
opinion  more  or  less  generally  held,  that  public  utilities  in  cities 
should  be  conducted  either  by  the  municipality  or  by  a  properly 
regulated  monopoly.  "The  amendment,"  says  the  court  in  the 
Russell  Case,  "shows  an  intention  to  allow  this  policy  to  be  deter- 
mined by  each  city  in  its  own  behalf."  The  intention  is  found  in 
the  provision  that  the  work  may  be  established  and  operated  upon 
such  conditions  and  under  such  regulations  as  the  municipality 
may  prescribe.  The  conditions  and  regulations  are  to  be  such  as 
the  municipality  may  prescribe  "under  its  organic  law."  It 
seems  clear  to  us  that  this  language  dontemplates  a  power  of  con- 
trol exercised  either  in  accordance  with  conditions  and  regula- 
tions defined  in  the  organic  law  itself,  or  in  accordance  with 
conditions  and  regulations  defined  by  some  municipal  agency  to 
which  the  necessary  authority  has  been  given  by  the  organic  law 
of  the  city.  In  other  words,  the  section  does  not,  ex 
proprio  vigor e^  give  to  all  cities  the  power  to  regulate 
public  utilities  operating  within  their  borders;  it  mere- 
ly places  the  utilities  under  such  control  as  may  be  pro- 
vided for  by  the  charter  or  other  organic  law  of  the  city.  The 
contrary  view  was  suggested  in  Re  Russell,  but  a  positive  ex- 
pression on  the  point  was  said  to  be  unnecessary,  since  in  that 
case  the  charter  of  the  city  in  question  (Los  Angeles)  contained 
adequate  provisions  respecting  the  granting  of  franchises.  After 
a  further  study  of  the  new  section,  we  cannot  believe  that  the- 
words  conferring  on  cities  a  power  to  control  certain  public  util- 
ities "under  their  organic  law"  constitute  a  grant  of  unlimited  or 
specific  power  over  such  utilities  (except  in  the  matter  of  rates) 
to  any  city  whose  organic  law  contains  no  provision  for  the  ex-- 
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ercise  of  such  power.  It  would  follow,  from  the  foregoing,  that 
the  amendment  of  §  19  of  article  11  did  not  vest  in  the  city  of 
Stockton  any  power  which  would  be  impaired  by  §  50  of  the  pub- 
lic utilities  act. 

Finally,  the  petitioner  claims  that  the  "Broughton  act"  (Stat. 
1905,  p.  777)  gave  to  every  city  authority  to  grant  franchises 
for  transmitting  electric  light  and  power.  But  we  think  it  clear 
that  this  act  merely  places  restrictions  upon  the  granting  of  fran- 
chises, where  the  power  to  grant  such  franchises  exists  otherwise. 
As  was  said  in  Sunset  Teleph.  &  Teleg.  Co.  v.  Pasadena,  161 
Cal.  265,  272,  118  Pac.  796,  the  "whole  purpose"  of  the  act 
"was  to  prescribe  the  method  and  conditions  upon  which  the  fran- 
chises included  within  its  terms  might  be  granted  by  the  legisla- 
tive body  authorized  by  law  to  make  the  grant."  The  act  does 
not  authorize  any  board  or  council  to  grant  a  franchise. 

The  result  of  all  that  has  been  said  is  that,  in  our  judgment,  the 
city  of  Stockton  did  not,  when  the  public  utilities  act  was  passed 
or  when  it  became  effective,  have  power  to  grant  to  electric  cor- 
porations franchises  permitting  them  to  furnish  electricity  to  the 
inhabitants  of  the  city,  if,  indeed,  it  had  the  power  to  grant  the 
limited  franchise  or  right  ta  use  the  streets  for  that  purpose.  It 
follows  that  the  requirement  of  a  certificate  of  public  convenience 
and  necessity,  contained  in  §  50  of  the  act,  did  not  impair  any 
power  of  control  vested  in  the  city.  This  conclusion  disposes  of 
the  case,  since  it  compels  the  holding  that  the  Railroad  Commis- 
flion  did  not  exceed  its  jurisdiction  in  taking  cognizance  of  the 
application  of  the  petitioner  for  a  certificate  or  in  denying  such 
certificate. 

The  orders  under  review  are  afBrmed. 

We  concur:  Angellotti,  Ch.  J.;  Shaw,  J.;  Henshaw,  J.; 
Lorigan,  J. ;  Melvin,  J. 

Note. — ^The  decision  of  the  court  in  Pacific  Teleph.  &  Teleg.  Co. 
V.  Eshleman,  166  Cal.  640,  60  L.R.A.(N.S.)  652,  137  Pac.  1119,  re- 
ferred to  in  the  foregoing  decision,  laid  down  the  following  propo- 
sition : 

1.  A  Public  Service  Commission,  with  power  to  determine  con- 
troverted facts  between  private  litigants  and  decide  thereon,  exercises 
judicial  powers,  so  that  its  orders  may  be  reviewed  by  a  court  having 
authority  to  issue  writs  of  certiorari  or  review. 
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2.  Under  a  constitutional  amendment  that  no  provision  of  the"  Con- 
stitntion  shall  be  considered  as  a  limitation  upon  the  authority  of  the 
legislature  to  confer  powers  upon  the  Kailroad  Commission  created  by 
such  amendment,  declaring  that  the  power  of  the  legislature  to  con- 
fer powers  upon  the  Commission  is  plenary  and  unlimited  by  any 
provision  in  the  Constitution,  the  legislature  may  limit  a  review  of 
the  decisions  of  the  Commission  to  the  supreme  court,  thereby  inter- 
fering with  the  constitutional  powers  of  the  superior  court,  and  per- 
mit a  review  by  the  supreme  court  of  constitutional  questions,  thereby 
enlarging  its  constitutional  powers. 

3.  Beqoiring  a  telephone  company  owning  a  local  and  long-distance 
line,  to  connect  its  long-distance  line  with  the  exchange  of  a  rival 
local  company  without  any  comp^isation  for  the  long-distance  plant 
beyond  a  division  of  the  tolls,  is,  where  no  law  requiring  such  con- 
nection existed  when  it  secured  its  franchise,  an  unconstitutional 
taking  of  property,  and  not  a  mere  police  regulation. 

4.  Permitting  a  State  Eailroad  Commission  to  exercise  the  right 
of  eminent  domain  and  assess  the  damages  for  a  taking  of  property 
violates  no  provision  of  the  Federal  Constitution. 

5.  Although  by  constitutional  amendment  the  provisions  of  the 
Constitution  have  been  superseded  with  respect  to  public  service  cor- 
porations, and  power  over  them  conferred  upon  the  legislature,  the 
constitutional  provision  requiring  compensation  to  be  made  in  ad- 
vance for  property  taken  from  such  corporation  by  right  of  eminent 
domain  will  cont^ue  applicable  until  expressly  changed  by  the  leg- 
islature. 


fijORiba  supreme  court, 

STATE  EX  BEL.  EAILBOAD  COMMISSIONERS 

17. 

FLORIDA  EAST  COAST  RAILROAD  COMPANY. 

(_-  Fla.  — ,  67  So.  906.) 

Mandamus -^  When  issuable. 

Mandamus  will  issue  cfiily  where  a  clear  right  to  the  writ  is 
shown. 
Cwnmisslans  —  Orders  —  'Force  accorded  to  —  Presumption  of  reason^ 
dbieness. 

The  orders  of  the  Railroad  Commissioners  directing  the  estab- 
lishment of  stations  by  railroad  companies  and  common  carriers  in  the 
state  will  be  accorded  the  force  and  weight  required  by  the  statute;  but» 
if  it  appears  that  such  orders  were  made  indisputably  contrary  to  the 
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evidence,  or  without  any  evidence,  the  character  of  prima  facie 
Bonableness  will  be  destroyed  thereby,  and  the  order  will  be  deemed 
to  be  arbitrary,  and  therefore  made  without  the  consideration  the  stat- 
ute requires  to  be  given  such  matters  by  the  Railroad  Commissioners. 

Courts  ^  Powers  ^Act8   of   legislature  ^-^  Determination    of   reasona* 
hleness. 

Whether  a  legislative  exercise  of  the  police  powers,  including 
the  regulation  of  railroads,  is  reasonable,  is  a  judicial  question;  and, 
even  though  the  law  gives  to  administrative  action  the  effect  of  prima 
facie  reasonableness,  the  courts  may  inquire  into  the  reasonableness  of 
the  action,  and,  if  it  clearly  appears  that  the  administrative  action 
complained  of  is  an  abuse  of  discretion,  and  is  not,  in  fact,  reason- 
able, such  action  will  not  be  enforced. 

Commissions  ^  Powers  ^  Enforcement  of  unreasonable  orders^ 

Unreasonable  regulations  are  not  within  the  authority  conferred 
by  law  upon  the  Railroad  Commissioners,  and,  when  it  appears  by  the 
pleadings  or  the  evidence  in  a  case  that  an  order  or  regulation  is  un- 
reasonable or  unjust  with  reference  to  all  the  substantial  interests  af- 
fected by  it  or  violative  of  constitutional  provisions  for  the  protection 
of  private  property  rights,  such  regulations  will  not  be  enforced  by 
the  courts. 

Service  ^  Railroads  ^  Distinctions  in  character  of. 

The  duty  of  a  railroad  corporation  to  provide  fit  and  suitable 
roadbeds  and  tracks  and  rolling  stock  may  be  distinguished  from  the 
duty  to  provide  station  and  depot  agencies  along  its  line  of  road.  The 
one  is  an  essentially  higher  and  more  important  duty  than  the  other. 
In  the  latter  case  the  fact  that  the  performance  of  the  duty  will  be 
unremunerative  may  be  considered  in  determining  the  reasonableness 
of  the  order  requiring  it  to  be  performed. 

Service '-' Railroads  ^  Order  to  maintain  station --' Effect  of  financial 
conditions. 

Where,  in  an  application  by  the  Railroad  Commissioners  for  a 
writ  of  mandamus  to  compel  a  railroad  corporation  to  establish  and 
maintain  an  agency  station  at  a  certain  point  on  the  line  of  its  rail- 
road, it  appears  in  the  return  of  the  respondent,  which  was  deraurrod 
to  by  the  relators,  that  the  railroad  is  operated  at  a  loss,  that  its 
stockholders  receive  no  dividends,  that  there  is  no  sinking  fund,  that 
its  income  is  not  sufficient  to  pay  the  interest  which  it  is  obligated 
to  pay  on  its  bonds,  that  the  present  value  of  the  railroad  properties  is 
greater  than  its  bonded  indebtedness  and  par  value  of  its  capital  stoek, 
and  that  to  establish  the  agency  would  entail  further  financial  loss  on 
the  company,  and  that  the  amplest  accommodation  for  the  business 
the  road  receives  exists  at  the  point  where  the  order  directs  the  sta- 
tion to  be  established  and  maintained, — the  order  of  the  Railroad  Com- 
missioners will  be  deemed  to  be  unreasonable,  and  the  demurrer  to  the 
return  will  be  overruled. 

Service '-'Railroads^  Order  to  maintain  station  ^-^  Effect  of  adequacy 
of  present  service. 

Where,  in  an  application  by  the  Railroad  Commissioners  for   a 
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writ  of  mandamuB  to  compel  a  railroad  corporation  to  eatabliali  and 
maintain  an  agency  station  at  a  certain  point  on  its  line  of  railroad^ 
it  appears  in  the  return  of  the  respondent,  which  was  demurred  to 
by  the  relators,  that  no  testimony  was  taken  by  the  Railroad  Com- 
missioners to  show  any  necessity  for  the  establishment  of  such  agency^ 
that  no  witnesses  were  examined,  that  there  was  no  evidence  before 
the  Commissioners  of  any  delay  on  the  part  of  the  respondent  in  han- 
dling, receiving,  or  delivering  freight  at  the  said  point,  and  that  the 
order  was  made  without  evidence  as  to  the  necessity  for  establishing 
such  an  agency, — it  will  be  deemed  that  such  an  order  was  not  made 
in  due  course  of  law,  and  is  subject  to  be  set  aside. 

[February  16,  1915.] 

Syllabus  by  the  Coubt. 

Mandamus  by  the  state  on  the  relation  of  the  Railroad  Com- 
missioners to  compel  a  railroad  company  to  maintain  a  station;, 
motion  to  strike  return  and  demurrer  to  return  overruled. 

Appearances:  F.  M.  Hudson  for  relators;  Alex.  St  Clair- 
Abrams  for  respondent. 

EllliSy  J.,  delivered  the  opinion  of  the  court : 

This  is  an  original  application  to  this  court  for  a  writ  of 
mandamus  requiring  the  respondent,  the  Florida  East  Coast 
Railway  Company,  to  conform  to  an  order  of  the  Railroad  Com- 
missioners requiring  and  directing  the  said  rei^pondent  to  estab- 
Ush  and  maintain  an  agency  station  at  ]!i^ims,  Florida. 

The  order  of  the  Railroad  Commissioners  is  as  follows: 

Order  No.  415.  , 
File  No.'  3402. 

Before  the  Railroad  Commissioners  of  the  State  of  Florida. 
In  the  Matter  of  the  Application  for  an  Order  Requiring  the 
Florida  East  Coast  Railway  Company  to  Establish  and  Main- 
tain an  Agency  Station  at  Mims,  Fla. 

After  due  and  lawful  notice  this  matter  came  on  for  consid- 
eration before  the  Railroad  Commissioners  of  the  state  of  Flor- 
ida at  their  office  in  the  city  of  Tallahassee  on  the  18th  day  of 
March,  1913,  at  10  o'clock  in  the  morning,  the  Florida  East 
Coast  Railway  Company  then  and  there  appearing  by  its  coun- 
sel. Honorable  Alexander  St  Clair-Abrams,  who  was  fully 
heard.  And  thereupon  the  said  matter  was  taken  under  advise- 
ment 

P.U.R.'15C.— 14. 
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And  now  on  this  day,  the  said  matter  coming  on  for  further 
consideration,  the  Eailroad  Commissioners  of  the  state  of  Flor- 
ida do  find  that  the  freight  and  passenger  business  done  by  the 
Florida  East  Coast  Kailway  Company  at  Mima,  a  flag  station 
on  its  line  of  railway,  is  sufficient  to  warrant  and  necessitate 
the  maintenance  of  an  agency  at  said  point. 

Wherefore  it  is  ordered  and  adjudged  by  the  Railroad  Com- 
missioners of  the  state  of  Florida  that  the  Florida  East  Coast 
Railway  Company  be  and  it  is  hereby  required  and  directed  to 
establish  and  maintain  an  agency  station  at  Mims  aforesaid, 
the  said  agency  station  to  be  maintained  from  and  after  the 
1st  day  of  November,  1913. 

Done  and  ordered  by  the  Railroad  Commissioners  of  the  state 
of  Florida,  in  session  at  their  office  in  the  city  of  Tallahassee, 
this  29th  day  of  September,  a.  d.  1913.  R.  Hudson  Burr,  Chair- 
man. 

An  alternative  writ  of  mandamus  was  issued  commanding  the 
respondent  to  establish  and  maintain  an  agency  station  at  Mims, 
a  station  on  the  line  of  its  railway  between  Titusville  and  En- 
terprise Junction,  or  to  show  cause  before  the  justices  of  this 
court  on  the  day  named  in  the  writ  why  it  refuses  so  to  do. 

The  alternative. writ  alleges  that  the  respondent,  Florida  East 
Coast  Railway  Company,  is  a  railroad  corporation  doing  busi- 
ness as  a  common  carrier  in  this  state;  that  it  operates  a  line 
of  road  lying  wholly  within  the  state  and  extending  from  Jack- 
sonville to  Key  West,  and  in  connection  therewith  a.  branch 
line,  extending  from  Titusville,  on  the  main  line,  to  Enterprise 
Junction,  on  the  line  of  the  Atlantic  Coast  Line  Railroad  Com- 
pany ;  that  the  corporation  transports  persons  and  property  over 
its  line  of  railroad  as  a  common  carrier,  and  holds  itself  out  as 
such;  that  Mims  is  a  nonagency  station  between  Titusville  and 
Enterprise  Junction  at  which  local  passenger  trains  have  been 
accustomed  to  stop  on  flag,  and  at  which  freight  has  been  re- 
ceived and  delivered  in  carload  and  less  than  carload  quan- 
tities; that  on  the  12th  day  of  February,  1913,  the  Railroad 
Commissioners  notified  the  railroad  company  that  the  Commis- 
sioners would  be  in  session  at  their  office  in  Tallahassee  on  the 
11th  day  of  March,  1913,  for  the  purpose  of  hearing  and  con- 
sidering whether  or  not  they  ought  to  require  the  railroad  com- 
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panj  to  establish  and  maintain  an  agency  station  at  Mims ;  that, 
on  application  of  the  attorney  for  the  railroad  company,  the 
hearing  was  postponed  to  the  18th  of  March,  and  on  that  date, 
the  Railroad  Commissioners  being  in  session,  and  the  railroad 
company  appearing  by  its  attorney,  and  after  hearing  all  who 
desired  to  be  heard,  the  matter  was  taken  under  advisement; 
that  on  the  29th  day  of  September,  1918,  the  Railroad  Commis^ 
sioners  made  and  entered  the  order  above  copied ;  that  the  rail- 
road company  has  disregarded  and  failed  and  refused  to  obey 
the  order,  and  has  not  at  any  time  since  the  entry  of  the  order 
maintained  an  agency  at  Mims, 

The  return  of  the  railway  company  to  the  alternative  writ  ad- 
mits the  forgoing  allegations,  and  avers  that  it  filed  an  answer 
to  the  notice  served  upon  it,  which  answer  set  forth  in  detail  and 
in  full  all  grounds  of  defense  against  the  establishment  of  a  reg- 
ular agency  at  Mims,  and,  beginning  at  ^  7,  avers  that  the  order 
was  unjust  and  unreasonable,  for  the  reasons  set  forth  in  the 
written  defense  submitted  to  the  Commission,  and  for  the  fur- 
ther reasons: 

That  the  total  business  at  Mims  does  not  warrant  or  require 
the  establishment  of  an  agency  there ;  that  to  establish  the  agency 
it  would  be  necessary  for  the  company  to  spend  approximately 
$3,170  in  the  construction  of  a  freight  and  passenger  station 
with  the  necessary  supplies  and  equipment,  and  the  annual  cost 
of  the  agency  would.not  be  less  than  $1,388 ;  that  the  freight  and 
passenger  earnings  of  the  station  of  the  calendar  years  ending 
December  31,  1910,  1911,  and  1912,  were  as  follows: 

"For  the  year  ending  December  31,  1910,  the  freight  for- 
warded aggregated  $5,594.27,  of  which  there  were  forwarded  in 
carload  lots  $4,507.19,  leaving  only  $1,087.08  of  revenue  from 
less  than  carload  lots.  Of  the  total  revenue  of  freight  forwarded, 
$4,612.94  were  forwarded  during  the  months  of  January,  Feb- 
ruary, N'ovember,  and  December,  leaving  only  $981.23  revenue 
derived  from  this  source  during  the  remaining  eight  months. 

"The  total  amount  of  freight  received  during  the  entire  year 
brought  only  a  revenue  of  $2,606.02. 

"The  total  number  of  passengers  out  during  the  same  year 
was  891,  with  a  total  revenue  of  only  $294.05.    The  total  num- 


Digitized  by  LjOOQ IC 


212 


FLORIDA  SUPREME  CX)URT. 


ber  of  passengers  in  during  the  same  year  was  672,  with  a  total 
revenue  of  $214.80. 

"In  1911  the  total  revenue  from  freight  forwarded  was  $3,- 
449.65,  of  which  $2,153  was  from  freight  shipped  in  carload 
lots,  leaving  only  $1,196.65  of  revenue  from  less  than  carload 
lots.  Of  the  aggregate  amount  of  freight  received  for  the  year 
ending  December  31,  1911,  $3,120.60  were  received  during  the 
months  of  October,  November,  and  December,  leaving  only 
$329.05  for  the  remaining  nine  months  of  the  year.  During^ 
the  same  year  the  total  amount  from  freight  received  was  $2,« 
320.86.  The  court  will  perceive  that  there  was  a  hea\^  de^ 
crease  of  revenue  during  1911  as  compared  with  1910. 

"The  number  of  passengers  out  during  the  same  year  was  875,. 
producing  a  revenue  of  $238.45.  The  number  of  passengers  in 
during  the  same  year  was  747,  producing  a  revenue  of  only 
$200.30. 

"During  the  year  ending  December  31,  1912,  the  business  bf 
the  station  increased  and  slightly  exceeded  the  business  of  1911. 
It  was  as  follows: 

"Total  revenue  from  freight  forwarded,  $6,057.44,  of  which 
$4,713.19  was  from  freight  shipped  in  carload  lots,  leaving  only 
$1,344.25  from  freight  shipped  in  less  than  carload  lots.  Of 
the  total  freight  forwarded  $4,716.27  were  during  the  months, 
of  October,  November,  and  December,  leaving  only  $1,341.17 
during  the  remaining  nine  months.  During  the  same  year  the 
total  amount  of  revenue  derived  from  freight  received  was  $2,- 
811.44.  I  call  the  attention  of  the  court  to  the  fact  that  the 
total  revenue  from  freights  shows  but  a  very  small  increase  over 
1910. 

"During  the  same  year  the  number  of  passengers  out  was  1,- 
345,  producing  a  revenue  of  $372.95.  The  total  number  of 
passengers  in  was  1,219,  producing  a  revenue  of  only  $382.73. 
During  the  year  1912  there  were  only  an  average  of  4  passen- 
gers per  day  outbound  and  only  3.4  per  day  inbound." 

That  the  number  of  passengers  in  and  out  during  the  fiscal 
years  ending  June  30,  1911,  1912,  and  1913,  were  1,598  for  the- 
year  1911,  2,054  for  1912,  and  3,413  for  1913;  that  the  total 
revenue  from  carloads  of  freight  forwarded  from  Minis  for  the- 
three  years  above  named  were  $3,981.15   for   1911,  of  which. 
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$3,444.22  were  derived  during  the  months  of  October,  Novem- 
ber, and  December,  $2,803.79  for  1912,  of  which  $2,164.17 
were  received  during  the  same  three  months  of  that  year,  and 
$6,421.88  for  1913,  of  which  $5,635.95  were  received  during 
five  months,  September,  October,  lITovember,  December,  and 
January;  that  the  freight  earnings  of  the  station  fluctuate  very 
much  each  year,  and  afford  no  reliable  basis  for  revenue;  that 
the  entire  gross  earnings  from  all  sources  at  Mims  for  the  three 
years  above  named  were  as  follows:  $6,943.76  for  the  year  end- 
ing June  30,  1911;  $7,156.45  for  1912;  and  $10,717.54  for 
1913.  Statements  and  tables  showing  the  foregoing  figures  fully 
and  in  detail  were  attached  to  the  return,  and  made  a  part  of 
it. 

It  was  further  at  erred  that  the  company  would  be  compelled 
to  borrow  the  money  with  which  to  construct  the  freight  and  pas- 
senger station,  and  that  would  involve  an  additional  charge  of 
-$500  annually,  making  a  total  of  not  less  than  $1,850  per  year, 
or  nearly  20  per  cent  of  the  gross  earnings  at  the  station;  that 
the  amount  of  revenue  depends  entirely  upon  the  volume  of 
fruit  and  vegetables  shipped  from  that  point,  and  that  is  uncer- 
tain and  fluctuating;  that  nearly  80  per  cent  of  the  gross  reve- 
nue at  Mims  is  earned  in  from  three  to  four  months  of  each 
year,  and  that  during  the  balance  of  the  year  the  business  is  ex- 
ceedingly small,  and  does  not  call  for  an  agent  there ;  that  Mims 
is  located  only  4  miles  from  Titusville,  a  main-line  station  and 
junction  of  the  company's  road;  that  there  has  never  been  to 
the  knowledge  of  respondent  any  complaint  from  Mims  as  to 
the  handling  of  freight  promptly  at  that  point ;  that  respondent's 
•conductors  act  as  its  agents  in  the  receipt  and  delivery  of  freight, 
and  that  there  is  at  Mims  at  this  time  the  amplest  accommoda- 
tions for  all  the  business  it  receives,  and  that  there  is  an  18-car 
commodity  side  track  there  which  is  more  than  suflicient  for  the 
present  business  at  that  point;  that  to  compel  respondent  to  es- 
taiblish  a  regular  agency  at  Mims  would  be  to  deprive  it  of  a  rea- 
sonable compensation  for  the  services  rendered  by  imposing  upon 
it  additional  and  unnecessary  expenses;  that  its  road  is  already 
being  overcrowded  with  regular  agency  stations  at  short  dis- 
tances from  each  other,  most  of  which  have  been  established  by 
order  of  the  Kailroad  Commissioners  over  the  protests  and  ob- 
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jections  of  the  respondent,  thereby  impeding  and  delaying  the 
movement  of  all  its  trains;  that  where  a  regular  agency  station 
is  established  the  respondent  is  compelled  to  stop  nearly  all  its 
passenger  and  freight  trains  at  such  stations;  that  frequently 
there  are  neither  passengers  nor  freight  to  be  delivered  or  re- 
ceived at  Mims,  which  would  impose  a  further  delay  in  run- 
ning its  trains  and  additional  expenses  in  the  consumption  of 
fuel  and  the  operation  of  its  trains;  that  the  respondent  is  not 
now  earning,  nor  ever  has  earned,  a  reasonable  profit  on  its 
investment;  that  the  annual  increase  of  the  gross  business  on 
its  line  of  road  is  comparatively  small,  and,  while  its  increase 
has  been  good  in  passenger  trafiic,  that  the  increase  of  expendi- 
tures rendered  necessary  by  the  enhanced  value  of  practically 
all  articles  entering  into  the  use  and  operation  of  railroads,  and 
the  great  increase  of  the  cost  of  labor  has  resulted  in  necessary 
expenditure  largely  exceeding  the  increase  of  its  business. 

That  the  total  earnings  and  expenditures  of  the  respondent's 
road  for  the  year  ending  June  30,  1911,  was  as  follows: 

Gross  earnings   $4,181,277 .  80 

Expenses,  including  taxes,  interest,  and  other  charges 4,114,147 .97 

Surplus $67,129 .  97 

— of  which  $25,000  was  interest  received  on  deposits.     That  of 
the  interest  paid  $1,295,000  was  paid  on  the  first  and  second 
mortgage  bonds  at  4^  per  cent  and       per  cent,  respectively. 
For  the  year  ending  June  30,  1912 : 

Gross  earnings $4,426,935 .  45 

Expenses,  not  including  interest,  taxes,  and  other  charges 3,117,081 .06 

Net  earnings $1,309,854 .  39 

Taxes    $186,560.00 

Hire  of  equipment 134,282.09 

Rentals 15,748.73 

$336,591.42 

Net  earnings  applicable  to  interest  on  bonds  and  dividend  ....      $973,262.97 

Interest  on  first-mortgage  bonds  $468,876 

Interest  on  second-mortgage  bonds 500,000 

$968,875.00 

Surplus    $4,387 .  97 

To  which  add  interest  on  deposit  46,832 .  12 

Balance  to  profit  and  loss $51 ,220 .  09 

That  for  the  year  ending  June  30,  1912,  there  was  an  in- 
crease of  gross  earnings  amounting  to  $245,657.60;   that  the 
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increase  of  the  road's  expenditure,  exclusive  of  interest,  taxes, 
hire  of  equipment  for  that  year,  was  $513,370.87;  that  the  in- 
crease for  taxes,  hire  or  equipment,  and  rentals  was  $76,028.81, 
thus  showing  an  aggregate  increase  of  expenses  over  the  increase 
in  receipts  of  $304,651.92,  leaving  net  earnings  to  be  applied 
to  interest  and  dividends  of  $973,262.97,  to  which  could  be 
added  $46,832.12  received  from  interest  on  deposits,  making  a 
total  of  $1,020,095.09,  or  less  than  3  per  cent  net  earnings  on 
the  investment  in  the  property,  and  not  exceeding  2  J  per  cent  on 
the  present  value  of  the  property;  that  the  property  of  the  com- 
pany represents  an  investment  of  over  $40,000,000,  and  the 
present  value  of  the  property  is  "greater  than  this  sum  over 
$40,000,000;"  that  it  has  outstanding  in  first  mortgage  bonds 
$11,000,000,  second  mortgage  bonds  $20,000,000,  and  $5,- 
000,000  common  stock,  all  of  which  purchased  and  paid  for  at 
par,  and  that  no  dividends  are  paid  on  the  stock;  that  it  was 
compelled  to  reduce  the  interest  on  its  second  mortgage  or  in- 
come bonds  to  2^  per  cent,  although  the  interest  had  been  pre- 
^dously  fixed  at  4  per  cent,  and  the  holders  of  said  bonds  were 
entitled  to  receive  4  per  cent. 

That  while  there  has  been  a  small  increase  in  the  freight  and 
passenger  traflac  since  June  30,  1913,  to  December,  1913,  and 
the  passenger  traffic  has  continued  to  fairly  maintain  itself,  its 
freight  business  since  December  31,  1913,  appears  to  have  fallen 
off,  but  respondent  cannot  state  the  exact  figures,  that  while  the 
aggregate  business  for  the  six  months  ending  December  31st 
shows  a  small  increase,  the  aggregate  expenses  for  the  same  six 
months  shows  an  increase  of  over  $50,000,  above  the  increase 
of  business,  and  that,  unless  the  balance  of  the  fiscal  year  shall 
show  a  larger  increase  of  freight  and  passenger  business  than 
now  seems  probable,  respondent  will  not  be  able  to  pay  2^  per 
cent  of  interest  on  its  second  mortgage  bonds,  and  may  not 
be  able  to  pay  exceeding  1-|  per  cent  on  said  bonds;  that  the 
small  surplus  existing  at  the  end  of  the  fiscal  year  ending  June 
30,  1913,  was  insufficient  to  meet  extraordinary  contingencies; 
that  it  has  no  sinking  fund  of  any  kind ;  that  rt  is  compelled  to 
keep  up  its  railroad  and  equipment  to  the  highest  standard  of 
condition;  that  it  is  threatened  with  further  reduction  of  its 
revenue  by  orders  of  the  Interstate  Commerce  Commission  and 
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the  Eailroad  Commissioners  of  Florida  aflfecting  rates  on  fruit 
and  v^etables,  charges  across  the  bridges  at  Jacksonville  and 
Palatka,  amendments  to  the  rules  of  the  Florida  Railroad  Com- 
missioners numbered  15  and  19,  and  reductions  of  its  freights 
on  class  P,  aggregating  $300,154.70 ;  that,  in  addition,  it  is  re- 
quired to  make  large  increases  of  expenditures  under  the  law 
and  orders  of  the  Railroad  Commissioners  and  the  Interstate 
Commerce  Commission;  that  the  freight  produced  on  its  line  of 
road  consists  principally  of  fruit  and  vegetables,  which  fluctuate 
greatly  in  volume  and  cannot  be  depended  upon  for  any  regu- 
lar or  steady  income;  that  there  is  no  cotton,  phosphate,  or 
kaolin  produced  on  its  line,  its  lumber  business  is  local,  and  its 
naval  stores  business  is  very  small ;  that  the  tonnage  per  mile  of 
the  other  two  principal  railroads  in  Florida  is  much  greater 
than  that  of  the  respondent's  road;  that  it  cannot  establish  an 
agency  at  Mims  without  making  constructions  to  cost  $3,170; 
that  it  may  also  be  compelled  to  construct  a  place  of  residence 
for  its  agent;  that  the  financial  condition  of  the  road  does  not 
warrant  it  increasing  its  expenditures  at  Mims  in  view  of  the 
gross  business  done;  that,  while  its  business  in  the  past  has 
increased,  it  is  not  now  increasing ;  that  its  holding  the  passenger 
business  is  due  almost  entirely  to  the  increase  on  its  Key  West 
extension;  that  its  net  earnings  are  steadily  decreasing;  that  it 
has  been  compelled  to  reduce  the  interest  on  its  second-mortgage 
bonds  from  4  per  cent  to  2^  per  cent ;  that  it  has  not  been  able 
to  pay  any  dividends  on  the  $5,000,000  of  stock  which  was  sold 
by  respondent  at  par;  that  during  the  fiscal  year  ending  June 
30,  1914,  its  expenses  will  further  increase  approximately  over 
$120,000,  as  it  was  compelled  to  increase  the  salaries  and  wages 
of  its  employees,  including  conductors,  trainmen,  operators,  etc., 
aggregating  approximately  over  $120,000,  beginning  July,  1913 ; 
that  this  increase  of  expenses  has  not  been  followed  by  an  in- 
crease in  the  aggregate  business  of  the  respondent ;  that  the 
actual  investment  of  money  in  the  Florida  East  Coast  Railway 
approximates  over  $40,000,000,  and  that  the  present  value  of 
the  Florida  East  Coast  Railway  is  considerably  over  $40,000,- 
000 ;  that  there  are  $5,000,000  of  stock  purchased  and  paid  for 
at  par  on  which  no  dividends  have  been  paid  for  years ;  that,  in 
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addition,  a  large  amount  has  been  invested  in  the  construction^ 
betterment,  and  improvement  of  the  road  on  which  no  dividends 
have  been  paid,  and  the  road  has  not  earned  in  the  past  two 
years  as  much  as  2^  per  cent  on  the  actual  investment  made  by 
it  on  its  property ;  that  it  operates  its  road  as  economically  as 
possible;  that  it  pays  no  higher  wages  to  its  employees  than  it 
is  compelled  to  pay  for  the  services  of  competent  and  experienced 
men;  that  it  purchases  supplies  and  equipment  at  the  lowest 
possible  prices  commensurate  with  the  kind  and  quality  it  is 
compelled  to  use ;  that  it  has  never  earned  a  reasonable  compen- 
sation for  the  many  millions  of  dollars  invested,  and  that  dur- 
ing the  past  fiscal  year  it  has  suffered  a  loss  of  about  $130,000 
reduction  of  rates  on  fruits  and  vegetables. 

An  amendment  of  the  return  granted  December  22,  1914, 
avers  that  the  respondent,  in  compliance  with  the  citation  of  the 
Railroad  Commissioners,  dated  February  12,  1913,  appeared 
before  the  Railroad  Commissioners  and  filed  a  written  answer 
showing  why  the  said  regular  agency  should  not  be  established ; 
that  no  testimony  was  taken  by  the  Railroad  Commissioners  at 
said  meeting  to  show  any  complaint  from  any  of  the  patrons  at 
Mims,  or  to  show  any  necessity  for  the  establishment  of  such 
agency  station  there;  that  no  witnesses  were  examined;  that  if 
any  witnesses  were  examined  respondent  was  never  notified  of 
the  examination  of  such  witnesses,  and  was  never  allowed  an 
opportunity  to  confront  or  cross-examine  them;  that  there  was 
|io  evidence  before  the  Commissioners  of  any  delay  on  the  part 
of  the  respondent  in  handling,  receiving,  or  delivering  freight 
promptly  at  Mims;  that  the  order  was  made  without  any  evi- 
dence as  to  the  necessity  for  the  establishment  of  an  agency 
there;  and  that  the  order  was  made  without  due  process  of  law, 
and  in  violation  of  respondent's  constitutional  right. 

To  this  return  the  relators  filed  their  motion  to  strike  certain 
averments,  and  at  the  same  time  filed  their  demurrer  as  follows: 

"(1)  Beginning  with  the  paragraph  numbered  7  of  said  re- 
turn, to  and  including  the  first  paragraph  on  page  6. 

"(2)  The  second  paragraph  on  page  6. 

^'(3)  Beginning  with  the  first  paragraph  on  page  7,  through 
the  last  paragraph  of  the  said  return. 
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"And  for  cause  of  demurrer  the  relators  show : 

"(1)  The  said  return  does  not  present  a  valid  defense  to  the 
alternative  writ. 

"(2)  The  order  of  the  Railroad  Commissioners  set  out  in 
the  alternative  writ  is  prima  facie  reasonable  and  just,  and 
the  return  does  not  set  up  facts  sufficient  to  show  an  abuse  of 
discretion,  so  as  to  render  the  administrative  discretion  of  the 
Commissioners  subject  to  review. 

"(3)  The  order  in  question  undertakes  to  enforce  an  abso- 
lute duty  of  the  respondent  carrier,  which  must  be  performed 
regardless  of  pecimiary  loss  thereby  incurred. 

"(4)  It  is  not  made  to  appear  from  the  return  that  enforce- 
ment of  the  order  will  invade  respondent's  property  rights. 

*'(5)  It  is  not  made  to  appear  that  compliance  with  the  order 
will  result  in  a  pecuniary  loss  to  respondent. 

"(6)  The  facts  alleged  on  pages  2,  3,  4,  5,  and  6  only  raise 
a  question  as  to  the  necessity  for  an  agency  at  Mims.  This  being 
an  administrative  question,  the  court's  power  of  review  does  not 
extend  to  a  determination  of  that  question. 

"(7)  Whether  the  business  done  at  a  particular  station  war^ 
rants  the  establishment  of  an  agency,  or  the  installation  of  cer^ 
tain  facilities,  is  an  administrative,  not  a  judicial,  question. 

"(8)  It  is  not  made  to  appear  that  the  expense  incident  to 
installing  and  maintaining  an  agency  at  Mims,  in  obedience  to 
the  orders  of  the  Commissioners,  is  so  out  of  proportion  to  the 
business  done  there  that  compliance  therewith  will  invade  the 
constitutional  rights  of  the  respondent. 

"(9)  In  alleging  the  facts  found  on  pages  7,  8,  9,  10,  11,  11^, 
12,  13,  and  14,  respondent  is  manifestly  relying  on  the  rule 
laid  down  in  the  case  of  Smyth  v.  Ames,  169  U.  S.  466,  42 
L.  ed.  819,  18  Sup.  Ct  Rep.  418,  which  rule  is  not  applicable 
to  this  case. 

"(10)  In  this  case  no  question  of  rate  reduction  or  deple- 
tion of  revenue  is  involved.  The  test  is  found  in  the  necessities 
of  the  public,  rather  than  the  effect  on  the  carrier. 

"(11)  The  fact  that  respondent  is  not  now  earning,  and  never 
has  earned,  a  reasonable  profit  upon  its  entire  investment,  does 
not  relieve  it  of  its  primary  duty  to  provide  adequate  facilities. 

"(12)   The  matter  alleged  does  not  show,  nor  is  it  shown  else- 
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where  in  the  return^  that  the  regulation  complained  of  will 
reduce  the  revenues  of  respondent. 

"(13)  The  power  of  the  Eailroad  Commissioners  to  make 
regulations  does  not  cease  merely  because  the  carrier's  revenues 
are  not  sufficient  to  enable  it  to  pay  dividends.  The  power  of 
regulation  is  not  to  be  measured  by  the  prosperity  of  the  car- 
rier." 

As  the  motion  to  strike  is  addressed  practically  to  the  entire 
return  as  recited  herein  from  the  7th  paragraph,  and  reaches  the 
same  matter  to  which  the  demurrer  is  addressed,  we  will  treat 
them  both  as  a  demurrer  to  the  return. 

A  mandamus  issues  only  where  a  clear  right  to  the  writ  is 
shown. 

It  is  the  duty  of  the  Railroad  Commissioners  to  require  rail- 
road companies  and  common  carriers  doing  business  in  this  state 
to  establish  stations,  at  which  trains  may  be  required  to  stop, 
to  require  the  erection  of  such  freight  and  passenger  depots, 
houses,  platforms,  and  wharves,  with  all  necessary  conveniences, 
as  the  safety,  convenience,  and  comfort  of  passengers  and  the 
proper  handling,  care,  protection,  and  prompt  delivery  and 
transportation  of  freight  may  require,  and  to  require  a  sufficient 
force  of  employees  to  be  maintained  thereat  to  conduct  in  a 
proper  manner  the  business  of  the  carriers.  Chapter  6527,  Laws 
of  Florida  1913.  The  orders  of  the  Eailroad  Commissioners 
directing  the  establishment  of  stations  by  railroad  companies 
and  common  carriers  will  be  accorded  the  force  and  weight  re- 
quired by  the  statute,  and  to  which  the  judgments  and  conclu- 
sions of  such  a  governmental  agency  are  -entitled;  but,  if  it 
appears  that  such  an  order  was  made  indisputably  contrary  to 
the  evidence,  or  without  any  evidence,  the  character  of  prima 
facie  reasonableness  is  destroyed,  it  must  be  deemed  to  be  arbi- 
trary, and  therefore  made  without  the  considerations  which  the 
statute  requires  to  be  given  such  matters  by  the  Railroad  Com- 
missioners. The  railroad  commission  act  of  this  state,  and  the 
amendmentB  thereto,  contemplate  that  the  Commissioners  shall 
inquire  into  the  necessities  which  seemingly  demand  their  atten- 
tion, and  base  their  determination  upon  the  evidence  before 
them.  If  it  is  made  to  appear  that  these  requirements  of  the 
statute  were  not  observed,  that  the  order  was  made  without  any 
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evidence  before  the  Commissioners  in  support  of  the  necessity 
or  propriety  of  it,  or  clearly  contrary  to  the  evidence,  the  order 
will  be  deemed  to  have  been  made  without  authority  of  law,  and 
therefore  not  possessing  the  status  of  prima  facie  reasonableness. 
Louisville  &  N.  E.  Co.  v.  Finn,  235  U.  S.  601,  59  L.  ed.  — , 
P.  TJ.  E.  1915A,  121,  35  Sup.  Ct.  Eep.  146,  February  1,  1915; 
Interstate  Commerce  Commission  v.  Union  P.  E.  Co.  222  U. 
S.  541,  56  L.  ed.  308,  32  Sup.  Ct.  Eep.  108. 

Whether  a  legislative  exercise  of  the  police  power,  including 
the  regulation  and  control  of  railroads,  is  reasonable,  is  a  judi- 
cial question.  Atlantic  Coast  Line  E.  Co.  v.  North  Carolina 
Corp.  Commission,  206  U.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct.  Eep. 
585,  11  Ann.  Cas.  398;  Interstate  Commerce  Commission  y. 
Illinois  C.  E.  Co.  215  U.  S.  452,  54  L.  ed.  280,  30  Sup.  Ct. 
Eep.  155.  In  the  case  of  State  ex  rel.  Eailroad  Comrs.  v.  Louis- 
ville &  N.  E.  Co.  62  Fla.  315,  57  So.  175,  this  court  said:  "But 
action  taken  by  an  administrative  officer  or  board  must  not  only 
be  in  accordance  with  organic  law,  but  it  must  conform  to  appli- 
cable valid  statutes  and  must  be  reasonable  in  its  operation. 
Such  administrative  action  is  also  subject  to  judicial  review  as 
to  matters  that  are  not  concluded  by  the  exercise  of  adminis- 
trative discretion  and  action.  Even  though '  the  law  gives  to 
administrative  action  the  effect  of  prima  facie  reasonableness, 
the  courts  may  inquire  into  the  reasonableness  of  the  action.  If 
in  appropriate  judicial  proceedings  it  clearly  appears  that  the 
administrative  action  complained  of  is  an  abuse  of  discretion, 
and  is  not,  in  fact,  reasonable,  it  will  not  be  enforced,  and  it 
may  be  annulled  or' checked." 

See  also  State  ex  rel.  Eailroad  Comrs.  v.  Atlantic  Coast  Line 
E.  Co.  67  Fla.  441,  63  So.  729 ;  State  ex  rel.  Eailroad  Comra 
V.  Florida  East  Coast  E.  Co.  67  Fla.  83,  64  So.  443 ;  State  ex 
rel.  Eailroad  Comrs.  v.  Louisville  &  K  E.  Co.  63  Fla.  274,  57 
»So.  673;  State  ex  rel.  Eailroad  Comrs.  v.  Florida  East  Coast 
II.  Co.  65  Fla.  424,  62  So.  591 ;  State  ex  rel.  Eailroad  Comrs. 
V.  Florida  East  Coast  E.  Co.  58  Fla.  524,  50  So.  425;  State 
ex  rel.  Eailroad  Comrs.  v.  Florida  East  Coast  E.  Co.  64  Fla. 
112,  59  So.  385. 

The  doctrine  has  been  approved  by  this  court  many  times  that 
unreasonable  regulations  are  not  within  the  authority  conferred 
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by  law  upon  the  Eailroad  Commissioners,  and,  when  it  appears 
from  the  pleading  or  the  evidence  in  a  case  that  an  order  or 
regulation  is  unreasonable,  or  unjust  with  reference  to  all  the 
substantial  interests  aflFected  by  it,  or  violative  of  constitutional 
provisions  for  the  protection  of  private  property  rights,  such 
regulations  will  not  be  enforced  by  the  courts.  State  ex  rel. 
Railroad  Comrs.  v.  Louisville  &  N.  R.  Co.  62  Fla.  315,  57  So. 
175 ;  State  ex  rel.  Railroad  Comrs.  v.  Florida  East  Coast  R.  Co. 
64  Fla.  112,  59  So.  385. 

There  is  a  distinction  in  character  and  importance  between 
the  duties  which  a  railroad  company  owes  to  the  public.  The 
duty  to  provide  iit  and  suitable  roadbeds  and  tracks  and  rolliag 
stock  may  be  distinguished  from  the  duty  to  provide  stations 
And  depots  along  its  line  of  road.  The  former  may  be  classed 
as  a  duty  vitally  necessary  to  the  public,  and  its  performance 
absolutely  essential,  while  the  latter  may  be  a  useful,  but  non- 
-essential, duty."  One  makes  for  the  security  of  the  lives  and 
property  of  all  its  patrons;  the  other  for  the  convenience  and 
<comf  ort  of  some  of  its  patrons.  The  one  is  an  essentially  higher 
and  more  important  duty  than  the  other.  In  the  one  case  the 
fact  that  the  performance  of  the  particular  duty  will  be  un- 
remunerative  will  not,  in  view  of  the  nature  of  the  duty  to  the 
public,  excuse  nonperformance;  while  in  the  other  the  fact  that 
the  particular  service  may  incur  a  loss  to  the  railroad  company 
-does  not  excuse  nonperformance;  the  loss  occasioned  by  its  per- 
formance may  be  considered  in  determining  the  reasonableness 
^f  the  order  requiring  it  to  be  performed.  See  State  ex  rel. 
Railroad  Comrs.  v.  Louisville  &  N.  R.  Co.  62  Fla.  315,  text 
358,  57  So.  175 ;  State  ex  rel.  Railroad  Comrs.  v.  Florida  East 
Coast  R.  Co.  67  Fla.  83,  64  So.  443. 

The  return  of  the  respondent  to  the  alternative  writ  in  this 
case  may  be  unnecessarily  full  as  to  the  details  of  its  business 
and  financial  condition,  but  the  averments  that  the  railroad  is 
being  operated  at  a  loss,  that  its  stockholders  receive  no  divi- 
dends on  the  stock  owned  and  held  by  them,  that  the  railroad 
-company  has  no  sinking  fund  of  any  kind,  that  its  income  is 
not  sufficient  to  enable  it  to  pay  the  interest  which  it  is  obli- 
gated to  pay  on  its  second-mortgage  bonds,  that  its  business  is 
jiot  increasing,  that  it  has  never  earned  a  reasonable  compensa- 


Digitized  by  LjOOQ IC 


222 


FLORIDA   SUPREME   COURT. 


tion  on  the  money  invested  in  its  property,  that  the  actual  invest- 
ment of  money  in  the  Florida  East  Coast  Eailway  is  approxi- 
mately over  $40,000,000,  and  that  the  present  value  of  the 
Florida  East  Coast  Railway  is  considerably  more  than  that  sum, 
to  wit,  ''over  $40,000,000,"  that  to  establish  and  maintain  an 
agency  at  Mims  such  as  is  required  in  the  order  would  entail  a 
further  financial  loss  upon  the  company  as  distinguished  from 
a  mere  reduction  of  profit,  that  there  has  never  been  to  the  knowl- 
edge of  the  company  any  complaint  from  Mims  as  to  the  handling 
of  freight  promptly  at  that  point,  that  respondent's  conductors 
act  as  its  agents  in  the  receipt  and  delivery  of  freight,  that  there 
are  at  Mims  the  amplest  accommodations  for  all  the  business  it 
receives,  that  the  total  business  at  Mims  does  not  warrant  or 
require  the  establishment  of  an  agency  there,  were  averments 
of  such  facts  as  the  Railroad  Commissioners  were  bound  to  con- 
sider in  determining  the  reasonableness  and  justness  of  the  order. 
If  these  allegations  of  fact  are  true,  and  the  demurrer  admits 
them  to  be  true,  the  unreasonableness  of  the  order  is  made  to 
appear,  and  it  is  the  duty  of  this  court  to  overrule  the  demurrer. 
State  ex  rel.  Railroad  Comrs.  v.  Louisville  &  N.  R.  Co.  62  Fla. 
315,  57  So.  175;  State  ex  rel.  Railroad  Comrs.  v.  Florida  East 
Coast  R.  Co.  64  Fla.  112,  59  So.  385. 

The  amendment  to  the  return  filed  December  22,  1914,  also 
avers  that  the  respondent,  in  compliance  with  the  citation  of  the 
Railroad  Commissioners  dated  February  12,  1913,  appeared 
before  the  Railroad  Commissioners  and  filed  a  written  answer 
showing  why  the  regular  agency  should  not  be  established  at 
Mims;  that  "no  testimony  was  taken  by  the  Railroad  Commis- 
sioners at  said  meeting  to  show  any  complaint  from  any  of  the 
patrons  at  Mims,  or  to  show  any  necessity  for  the  establishment 
of  such  agency  station  there,  that  no  witnesses  were  examined  ;'^ 
*'that  there  was  no  evidence  before  the  Commissioners  of  any 
delay  on  the  part  of  the  respondent  in  handling,  receiving,^  or 
delivering  freight  promptly  at  Mims;  that  the  order  was  made 
without  any  evidence  as  to  the  necessity  for  the  establishing  of 
an  agency  there."  These  averments  were  admitted  by  the  de- 
murrer; they  show  that  the  order  was  made  without  any  evi- 
dence to  support  it.  The  order  was  therefore  not  made  in  due 
course  of  law,  and  is  subject  to  be  set  aside.     See  Louisville  & 
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N.  R.  Co.  V.  Finn,  235  XJ.  S.  601,  59  L.  ed.  — ,  P.  U.  E.  1915A, 
121,  35  Sup.  Ct  Rep.  146;  State  ex  rel.  Railroad  Comrs.  ▼• 
Florida  East  Coast  E.  Co.  supra ;  Florida  East  Coast  R.  Co.  v. 
United  States,  234  U.  S.  167,  68  L.  ed.  1267,  34  Sup.  Ct  Rep. 
867. 

The  fact  that  the  respondent's  business  has  increased  at  Mims 
does  not  neutralize  the  legal  effect  of  the  admissions  that  the 
enforcement  of  the  order  will  increase  the  admitted  deficit  of 
the  respondent  in  compensatory  revenues ;  that  the  total  business 
does  not  require  the  establishment  of  an  agency  there;  that 
respondent's  entire  business  is  done  at  a  loss  to  it ;  that  no  testi- 
mony was  taken,  and  the  order  made  without  any  evidence  to 
show  any  necessity  for  the  establishment  of  such  an  agency  there ; 
and  that  the  accommodations  already  provided  are  ample.  These 
admissions  show  that  the  order  was  not  just  and  reasonable,  as 
the  statute  requires,  but  arbitrary  and  illegal,  so  that  its  enforce- 
ment would  violate  property  rights  secured  by  the  state  and  Fed- 
eral Constitutions.  See  State  ex  rel.  Railroad  Comrs.  v.  Florida 
East  Coast  R.  Co.  65  Fla.  424,  62  So.  591. 

The  motion  to  strike  and  the  demurrer  are  overruled,  with 
leave  to  the  relators  to  join  issue  upon  the  averments  of  the 
return  as  they  may  be  advised. 

Upon  issue  joined,  testimony  may  be  taken  upon  commission 
issued  by  the  clerk  of  this  court,  or  before  a  justice  of  the  peace 
in  accordance  with  the  statutes  of  the  state  and  the  rules  govern- 
ing circuit  courts  in  the  matter  of  depositions,  and  the  clerk  of 
this  court  is  directed  to  issue  commissions  for  the  taking  of  such 
depositions  as  may  be  applied  for  by  either  party  in  accordance 
with  such  statutes  and  rules;  or  the  parties  may  by  agreement 
take  testimony  before  someone  authorized  to  administer  oaths. 

Taylor,  Ch.  J.,  and  Whitfield,  J.,  concur. 

Cockrell,  J. : 

I  am  unable  to  concur  with  the  order  of  the  court  just  pro- 
nounced. 

The  Commission  had  evidence,  out  of  the  mouth  of  the  re- 
spondent, that  at  this  non-agency  station  the  business  was  con- 
siderable, and  was  growing  rapidly,  increasing  in  the  number 
of  passengers  from  a  daily  average  of  four  daily  in  1911  to 
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nine  daily  in  1913,  or  more  than  100  per  cent,  while  its  gross 
earnings  from  passengers  and  freight  traffic  was  increasing  from 
$6,943.76  in  1911,  to  $10,717.54  in  1913,  say  50  per  cent, 
and  this  despite  the  fact  that  upon  the  whole  system  the  receipts 
from  passengers  remained  stationary,  and  the  freight  business 
showed  some  decrease. 

This  showing  by  the  respondent  indicates  a  steady  growth  of 
the  business  at  this  non-agency  station,  not  only  in  the  aggregate 
for  the  year,  but  a  decided  improvement  in  the  distribution  of 
the  business  throughout  the  year. 

The  Railroad  Commission  acts,  if  it  sees  fit,  upon  its  own 
initiative  in  these  regulations,  and,  being  a  quasi  legislative 
body,  it  is  not  necessary  that  it  disclose  to  the  railway  company 
the  name  or  names  of  dissatisfied  shippers.  It  has  a  right  to 
make  physical  examination  of  the  conditions  surrounding  the 
station,  the  probabilities  as  to  future  growth  in  that  vicinity, 
and  to  take  into  account  the  reports  filed  with  it  by  the  railway 
company  of  the  business  done  there. 

I  read  the  statement  in  the  return  as  to  the  accommodations 
already  provided  being  ample  to  be  merely  the  conclusion  of 
the  pleader  from  the  facts  pleaded  in  connection  with  such  state- 
ment. 

I  do  not  find  that  any  facts  set  up  in  the  return  overcome  the 
prima  facies  of  the  Commission's  order,  and  therefore  I  think 
the  demurrer  should  be  sustained. 

Shackleford,  J.,  concurs  in  this  dissent 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEAIjS. 

PUBLIC  SERVICE  RAILWAY  COMPANY 

V, 

PUBLIC  UTILITY  COMMISSIOXERS. 

(—N.J.—.,  93  Atl.  686.) 

JUUyppel'— "Denial  of  validity  of  order '^  Receipt  of  benefits. 

Where  a  street  railway  company  and  the  counties   intereited 
consent  to  the  making  of  an  order  by  the  Board  of  Utility  Commission- 
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ers,  requiring  the  railway  company  to  connect  its  lines  running  to  each 
side  of  a  county  bridge,  lay  its  tracks,  and  operate  its  line  across  the 
bridge,  and  it  complies  with  such  order,  it  is  estopped  to  deny  the 
power  of  the  Board  to  make  the  order  to  which  it  consented  and  of 
which  it  has  availed  itself  as  a  privilege  to  use  the  bridge. 

(kmstitutional  law  ^  Delegation  of  powers  ~^  Legislature. 

The  legislature  has  the  power  to  fix  the  compensation  to  be  paid 
for  the  use  of  a  coimty  bridge  by  a  street  railway  company,  and  to 
delegate  to  the  Board  of  Public  Utility  Commissioners  the  power  to 
ascertain  what  is  a  reasonable  compensation. 

SPreet  railway  —  Charge  for  use  of  county  "bridge  —  Validity, 

Such  compensation  is  not  a  *'tax,"  but  may  be  imposed  for  a  dis- 
tinct and  unusual  use,  requiring  a  more  expensive  structure  than  the 
ordinary  use  by  the  public  demands,  for  the  additional  cost  is  for  the 
benefit  of  a  private  enterprise  in  excess  of  the  public  need  and  for 
which  it  should  pay  a  reasonable  compensation. 

Appeal  and  review  —  Order  of  Commission  —  Action  of  court. 

The  court  will  not,  on 'appeal,  disturb  the  order  of  the  Board  in 
fixing  a  rate  for  such  use,  unless  it  be  unreasonable,  or  based  upon 
some  illegal  principle,  or  lacks  evidential  support. 

[March  1,  1915.] 

Syllabus  by  the  Coubt. 

Appeal  by  the  railway  company  from  a  judgment  of  the  Su- 
preme Court  affirming  an  order  of  the  Public  Service  Commis- 
sioners requiring  it  to  pay  compensation  for  the  use  of  a  county 
bridge;  affirmed. 

Appearances :  Frank  Bergen  for  appellant ;  Frank  H.  Sommer, 
Benjamin  F.  Jones,  and  Joseph  M.  Noonan  for  appellees. 

Bergen,  J.,  delivered  the  opinion  of  the  court: 
This  appeal  is  brought  to  review  a  judgment  of  the  supreme 
court  affirming  an  order  of  the  Board  of  Public  Utility  Commis- 
sioners, requiring  the  prosecutor  to  pay  compensation  to  the  coun- 
ties of  Hudson  and  Essex  for  the  use  of  a  bridge  on  Clay  street 
over  the  Passaic  river,  built  at  the  joint  expense  of  the  two  coun- 
ties ;  the  river  being  the  boundary  line. 

The  facts  pertinent  to  this  issue  are  that  the  prosecutor  had, 
for  many  years,  used  a  bridge  across  the  Passaic  river  for  the 
operation  of  its  trolley  railroad  along  Clay  street,  which  extended 
from  the  city  of  Newark  in  Essex  county  to  East  Newark  in 
Hudson  county,  paying  therefor  compensation  fixed  by  a  con- 
tract between  the  counties  and  the  prosecutor.  It  became  neces- 
P.U.R.'15C.— 16. 
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sary,  for  the  safety  of  the  public,  to  remove  this  bridge  and  re- 
place it  with  a  more  substantial  structure.  The  improvement 
prevented  the  continuous  running  of  prosecutor's  cars  across  the 
river  during  construction,  and  this  condition  continued  thereafter 
because  the  two  counties  and  the  prosecutor  could  not  agree  upon 
the  terms  of  compensation  for  the  use  of  the  new  bridge,  to  the 
great  inconvenience  and  annoyance  of  the  public  entitled  to  trans- 
portation over  prosecutor's  railway,  and  to  remedy  this  the  legis- 
lature, in  1913  (P.  L.  p.  777)  enacted  a  statute  providing  that 
where  a  street  railway  company  operated  its  line  through  any 
street  in  which  a  bridge  forms  a  connecting  link,  and  it  has  a 
franchise  to  use  the  street  on  either  side  of  said  bridge,  but  no 
authority  to  lay  its  tracks  on  the  bridge,  or  its  right  is  disputed^ 
and  the  municipalities  owning  the  bridge  and  the  railway  com- 
pany cannot  agree  upon  the  terms  and  conditions  for  its  use,  then 
either  the  railway  company,  the  municipality,  or  any  taxpayer 
might  apply  to  the  Board  of  Utility  Commissioners  for  a  direc- 
tion that  the  railway  company  lay  its  tracks  on  such  bridge  and 
operate  its  cars  thereon  for  the  convenience  of  the  public,  and  to 
fix  the  terms  for  its  use.  Such  an  application  was  made  in  this 
case  by  a  taxpayer,  who  filed  his  petition,  praying  that  the  Board 
order  the  prosecutor  to  lay  its  tracks  up<Hi,  and  operate  its  cars 
over,  the  bridge,  and  fixing  the  terms  for  such  use.  To  this  peti- 
tion the  prosecutor  filed  its  answer,  averring  its  willingness  to 
construct  its  tracks  and  operate  its  cars  across  the  bridge  if  the 
necessary  permission  be  granted  on  reasonable  terms.  At  the 
hearing,  a  stipulation  was  entered  into  by  the  prosecutor  and  the 
counties,  which,  after  stating  that  the  jurisdictional  facts  required 
by  the  statute  existed,  provided  that  "An  order  may  issue,  by 
consent,  that  shall  require  the  company  to  lay  its  tracks  across 
Clay  street  bridge  and  operate  its  cars  thereover,  .  .  .  said 
order  requiring  the  laying  of  the  tracks  and  the  operation  of  cars 
across  the  bridge  shall  not  affect  the  subsequent  determination  of 
the  matter  of  the  annual  compensation,  if  any,  to  be  paid.^ 

In  accordance  with  this  stipulation,  the  Board  made  the  order 
consented  to,  reserving  the  right  to  fix  the  compensation  for  the 
ufse  of  the  bridge,  which  it  did  by  its  order  dated  September  29^ 
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1913,  adjudging  that  the  prosecutor  pay  annually  to  the  counties, 
in  equal  shares,  the  sum  of  $2,644.4:6,  and  it  is  this  order  which 
the  writ  allowed  in  this  case  seeks  to  review. 

While  the  matters  consented  to  do  not  appear  to  he  within  the 
purview  of  the  writ,  they  have  heen  stated  because  the  prosecutor 
has  argued  questions  to  which  they  relate,  claiming  they  are  in- 
cident to  the  right  to  fix  compensation. 

After  the  consent  order  was  made,  the  prosecutor  proceeded  to 
lay  its  rails  and  to  operate  its  cars  over  the  bridge;  all  parties  in 
interest  agreeing  thereto. 

The  brief  of  the  appellant  argues  that  the  judgment  appealed 
from  is  erroneous  because:  (a)  The  legislature  has  no  power  to 
require  appellant  to  make  payment  for  the  use  of  the  bridge  in 
excess  of  its  annual  share  of  county  taxes  levied  for  maintaining 
bridges;  (b)  that  the  amount  awarded  is  excessive;  (c)  that  the 
legislature  has  no  power  to  compel  a  street  railway  to  extend  its 
lines  beyond  the  route  fixed  in  its  charter^  or  to  impose  charges 
therefor  without  the  consent  of  the  company  or  its  stockholders. 

Concerning  the  last*  proposition,  it  is  sufficient  to  say  that  the 
order  for  extension  is  not  brought  up  by  this  writ,  but  if  it  was, 
it  was  consented  to  by  the  prosecutor,  and  it  has  voluntarily  com- 
plied with  it  and  resumed  the  operation  of  its  lines  over  the  new 
bridge  in  the  same  manner  as  it  did  over  the  old  bridge,  and  for 
which  use  it  paid  a  yearly  rental.  Having  consented  to  the  order 
to  run  its  cars  over  the  bridge,  it  is  now  estopped  from  complain- 
ing that  it  was  compelled  to  do  what  it  agreed  it  would,  if  the 
necessary  legal  permission  was  granted.  Such  permission  was 
granted,  and  prosecutor  has  availed  itself  thereof  as  a  privilege 
to  use  the  bridge,  and  it  is  now  too  late  to  complain  of  an  order 
to  which  it  consented. 

The  second  point,  viz.y  that  the  amount  awarded  is  excessive^ 
is  without  merit.  The  order  of  the  Board  of  Utility  Comrais- 
sioners  is  amply  supported  on  this  question  by  the  testimony 
taken  by  it,  and  this  court  will  not  disturb  its  findings  unless  un- 
reasonable, or  is  based  upon  some  illegal  principle,  or  lacks  evi* 
dential  support. 

The  only  other  point  requiring  consideration  is  the  first,  which 
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challenges  the  right  of  the  county  to  charge  prosecutor  for  the 
use  of  the  bridge  beyond  the  ordinary  taxes  levied  to  erect  and 
maintain  bridges,  thus  making  a  discrimination  between  prose- 
cutor and  other  members  of  the  public.  This  proposition  over- 
looks the  facts  that  the  use  by  the  public  generally,  and  that  by 
the  prosecutor,  are  very  different  in  their  nature,  and  that  a  more 
expensive  and  substantial  structure  is  required  to  permit  the 
operation  of  a  street  railway  as  a  private  enterprise  for  profit 
than  would  answer  the  ordinary  use  by  the  public.  This  addi- 
tional cost  for  prosecutor's  benefit  is  beyon'd  that  demanded  for 
the  usual  convenience  of  the  public,  and  there  is  no  legal  reason 
why,  when  a  common  carrier  makes  an  unusual  use  of  a  bridge, 
it  should  not  be  required  to  contribute  towards  the  additional 
cost  incurred  for  its  private  benefit.  It  is  not  a  public  tax  in  the 
usual  sense,  but  a  charge  for  a  use  which  the  user  would  have  no 
right  to  enjoy  except  by  consent  of  the  county.  The  statute  re- 
quiring the  counties  of  this  state  to  erect  and  maintain  suitable 
bridges  over  streams  was  not  intended  to  compel  municipalities 
to  erect  and  maintain  bridges  of  sufficient*  capacity  to  carry  the 
modem  trolley  cars,  and  it  must  be  assumed  that  the  legislature 
enacted  the  law  with  reference  to  the  well-known  character  of 
vehicles  then  in  use  by  the  public;  and  the  county  is  only  required 
to  meet  such  contemplated  use,  and  not  to  provide  a  more  costly 
structure  suitable  to  sustain  and  permit  the  use  of  electric  or  other 
jtroUey  cars.  The  prosecutor  is  a  common  carrier,  bound  to  serve 
the  public  in  a  reasonable  manner  and  to  provide  its  own  struo- 
itures  for  such  purpose,  and  when,  as  in  this  case,  it  avails  itself  of 
a  county  bridge  built  in  expectation  of  such  use,  the  legislature 
has  the  power  to  require  it  to  pay  therefor  a  reasonable  com- 
pensation. 

The  case  of  Bangor  E.  &  Electric  Co.  v.  Orono,  109  Me.  292, 
84  Atl.  385,  is  quite  similar  to  the  present  case. 

There  being  no  error  in  this  record,  the  judgment  will  be  af- 
firmed, with  costfl. 
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NSW  J£RS£Y  SUPKEMX:  COURT. 

PUBLIC  SERVICE  ELBCTEIC  COMPANY 

V, 

BOABD  OP  PUBLIC  UTILITY  COMMISSIONEES  OP  CITY 
OP  PLAINPIELD. 

(—  N.  J.  L.  — ,  93  Atl.  707.) 

Contracts  ^^Ferfomtano^^  Release  "by  legislative  enactment. 

The  New  Jersey  public  utility  statute,  g  18,  aubdiv.  "d"  (Publio 
Laws  1911,  page  381),  forbidding  the  making  or  giving  of  any  undue 
or  unreasonable  preference  to  any  corporation  or  locality,  has  the 
effect  of  relieving  an  electric  company  from  the  performance  of  its 
contract  previously  made  to  furnish  light  in  certain  municipal  build- 
ings and  offices  free  of  charge,  although  such  contract  was  lawful  when 
executed. 
Contract  —  Undue  preference  ^  Evidence. 

A  contract  whereby  an  electric  utility  agreed  to  light  certain 
municipal  buildings  and  offices  free  of  charge  shows  upon  its  face, 
without  any  extensive  evidence,  that  it  gives  to  the  city  an  undue  and 
unreasonable  preference  or  advantage,  within  the  inhibition  of  the 
Kew  Jersey  public  utility  act. 
Specific  performance —' Contract  ^  Powei*  of  Commission. 

The  Kew  Jersey  Commission  has  no  power  to  enforce  the  spe- 
cific performance  of  contracts. 

[March  27,  1916.] 

Certiobabi  to  review  order  of  Board  of  Public  Utility  Com- 
missioners directing  electric  utility  to  perform  a  contract ;  order 
set  aside. 

Appearances :  Frank  Bergen  for  prosecutor ;  Charles  A.  Reed 
for  City  of  Plainfield ;  Frank  H.  Sommer  for  Board  of  Public 
Utility  Commissioners. 

Kalisch,  J.,  delivered  the  opinion  of  the  court: 
The  facts  before  us  show  that  by  an  ordinance  approved  July 
12, 1898,  the  city  of  Plainfield  designated  certain  streets  in  said 
city  on  which  the  predecessor  of  the  prosecutor,  the  Plainfield 
Gas  &  Electric  Light  Company,  might  place  and  maintain  poles 
and  wires,  and  also  indicating  the  manner  in  which  the  poles 
vould  be  placed  for  the  distribution  of  electricity ;  that  subse- 
quently on  the  28th  day  of  November,  1898,  a  contract  in  writing, 
flnder  seal,  was  entered  into  between  the  company  and  the  city^ 
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which  recites,  in  substance,  that  it  was  understood  between  them 
before  the  passage  of  the  ordinance,  and  in  consideration  thereof, 
that  the  company  should  enter  into  the  contract  for  the  benefit 
of  the  inhabitants  of  the  city  of  Plainfield  and  all  persons  resid- 
ing therein,  and  which,  in  substance,  provided  that,  in  considera- 
tion of  the  passage  and  approval  of  the  ordinance  and  of  the 
&um  of  $1  paid  by  the  city  of  Plainfield  to  the  company,  tlie 
company  agrees  and  covenants  to  and  with  the  city  that  the 
company,  its  successors,  or  assigns  will  at  all  times  hereafter, 
while  said  company,  its  successors,  or  assigns  shall  continue  to 
use  any  of  the  streets  of  the  city  or  any  of  the  subways  thereof, 
light  by  electricity,  free  of  charge,  certain  municipal  buildings, 
offices,  and  rooms  owned  or  occupied  by  the  city  officers,  or  that 
may  hereafter  be  owned  or  occupied' for  city  purposes;  that  from 
1898  until  1913  the  company  and  its  successor  carried  out  the 
terms  of  the  contract. 

On  the  8th  day  of  December,  1913,  the  prosecutor  notified  the 
city  in  writing  that  it  could  not  lawfully  continue  free  lighting 
of  the  public  buildings,  and  that  it  would  discontinue  the  same 
on  and  after  February  1,  1914. 

Thereupon  the  city  appealed  to  the  Board  of  Public  Utility 
Commissioners,  which  board,  after  a  hearing,  made  an  order 
directing  the  prosecutor  to  conform  to  the  duties  imposed  on  it 
by  the  contract,  and  to  furnish  free  of  charge  to  the  city  of 
Plainfield  such  service  as  the  agreement  referred  to  provides, 
and  shall  be  furnished  by  it  to  the  said  city. 

It  is  this  order  which  the  prosecutor  seeks  to  set  aside.  The 
prosecutor  rests  its  act  on  subdivision  "d"  of  §  18  of  the  act 
of  1911  concerning  public  utilities  (P.  L.  1911,  p.  381),  which 
forbids  the  making  or  giving,  directly  or  indirectly,  any  undue  or 
unreasonable  preference  or  advantage  to  any  corporation  or  to 
any  locality,  and  upon  an  act  entitled,  "A  Further  Supplement 
to  the  Act  Entitled  ^An  Act  for  the  Punishment  of  Crimes 
(Revision  of  1898),' "  P.  L.  1913,  p.  27,  which  in  express  terms 
denounces,  inter  alia,  as  a  misdemeanor  for  any  corporation  or 
association  engaged  in  the  production,  manufacture,  distribution, 
or  sale  of  any  commodity  of  general  use,  or  rendering  any  service 
to  the  public,  to  discriminate  between  communities  or  cities  of 
the  state,  by  selling  such  commodity  or  rendering  such  service 
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at  a  lower  rate  in  one  section,  community,  or  city  than  another, 
etc.  Whether  or  not  this  act  is  applicable  to  the  case  under  con- 
sideration is  wholly  unimportant^  and  therefore  it  is  not  con- 
sidered, and  no  opinion  is  expressed  thereon. 

We  think,  however,  that  the  public  utilities  act,  in  forbidding 
discrimination,  made  the  performance  of  this  contract  unlawful, 
and  that,  therefore,  the  prosecutor  could  not  continue  to  perform 
the  contract  without  being  guilty  of  a  violation  of  that  statute. 
Thus  we  have  the  case  of  a  contract  lawful  when  made,  the  per- 
formance of  which  subsequently  became  unlawful.  It  is  perfect- 
ly well  settled  that  the  effect  of  this  is  to  excuse  the  promisor 
from  performance.  Pollock,  Contr.  4th  ed.  406 ;  Pomeroy,  Spec. 
Perf .  of  Contr.  280 ;  Parsons,  Contr.  6th  ed.  675 ;  Louisville  &  N. 
E.  Co.  v.  Mottley,  219  U.  S.  485,  55  L.  ed.  304,  34  L.K.A. 
(KS.)  671,  31  Sup.  Ct.  Eep  265. 

For  the  city  of  Plainfield  it  is  contended  that  subdivision  "d" 
of  §  18  of  the  act  relating  to  public  utilities  is  not  applicable  to 
the  case  at  hand,  because  it  relates  only  to  cases  where  it  appears 
that  there  is  undue  or  unreasonable  preference  or  advantage 
given,  and  that  there  is  no  evidence  that  the  preference  or  ad- 
vantage given  is  either  undue  or  unreasonable;  that,  in  order 
to  determine  whether  or  not  an  undue  or  unreasonable  preference 
or  advantage  has  been  made  in  any  given  case,  it  would  be 
necessary  to  show  by  evidence  all  the  attendant  facts  and  circum- 
stances. This  contention  clearly  ignores  the  spirit  of  this  legisla- 
tion. One  of  its  objects  was  to  abrogate  the  granting  of  gratuities 
10  municipalities,  and  thereby  prevent  reciprocal  favors  from 
being  granted  to  the  donors.  The  evil  sought  to  be  eradicated 
was  the  insidious  influence  which  might  be  exercised  on  munic- 
ipal bodies  and  oflSces  against  the  general  public  welfare,  by  the 
donors  of  such  gratuities.  Therefore,  where  it  appears,  as  it  does 
in  this  case,  that  the  gratuity  granted  by  the  predecessor  of  the 
prosecutor  to  the  city  of  Plainfield  to  light  all  its  public  buildings, 
ofEces,  and  rooms  free  of  charge  forever,  because  it  has  received 
the  privilege  of  placing  and  maintaining  its  poles  and  wires  in 
the  streets  and  subways  oT  the  city  of  Plainfield,  no  other  evidence 
is  required  or  necessary  than  is  furnished  by  the  contract  to 
demonstrate  that  the  preference  or  advantage  given  by  the  con- 
tract is  undue  and  unreasonable  and  within  the  inhibition  of  the 
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public  utilities  act.  The  fact  that  there  was  such  undue  and 
unreasonable  preference  or  advantage  given  is  sufficient  basis  to 
set  aside  the  order  made  by  the  Public  Utilities  Commissioners. 

There  appears  to  be,  however,  another  equally  valid  ground 
for  setting  it  aside.  The  Board  of  Public  Utility  Commissioners, 
by  the  statute  creating  the  Commission,  has  the  power  to  enforce 
certain  legal  obligations  of  the  prosecutor,  but  the  language  is 
not  broad  enough  to  confer  on  the  Board  the  power  to  enforce 
specific  performance  of  contracts.  This  order  made  directs  the 
specific  performance  of  the  contract  between  the  parties. 

What  would  be  the  legal  effect  of  the  statute  if  it  were  broad 
enough  to  confer  such  a  power  on  the  Board  need  not  now  be 
considered.  Nor  is  it  necessary  to  consider  whether  the  Board 
would  have  had  the  power  to  enforce  the  contractual  relation 
if  it  had  existed  in  the  ordinance. 

The  order  will  be  set  aside. 


WASHINGTON  SUPREME  COURT. 

NORTHERN  PACIFIC  RAILROAD  COMPANY 

V. 

STATE. 

[No.  12,452.] 

(—  Wash.  — ,  147  Pac.  46.) 

Valuation  —  Taxation  —  Intangible  value. 

The  inclusion  in  the  valuation  of  the  operating  property  of  a 
railroad  for  purposes  of  taxation,  of  a  sum  representing  the  intangible 
elements  of  value  created  by  the  density  of  traffic  and  volume  of  busi- 
ness along  the  line  of  the  railroad,  the  nature  of  the  country  through 
which  the  line  runs,  the  facilities  for  transacting  business  owned  and 
operated  by  private  individuals,  such  as  warehouses  and  docks,  the 
price  at  which  the  railroad  purchases  its  fuel  supply  and  the  re- 
sources of  the  country  adjacent  to  its  line  and  the  density  of  the  pop- 
ulation living  contiguous  thereto,  is  not  unwarranted  by  the  Con- 
stitution and  revenue  laws  of  the  state,  since  these  elements  are  not 
mere  "good  will"  attaching  to  the  busiliess,  but  are  elements  which 
enhance  the  value  of  the  physical  property  and  attach  to  it,  and  are  in- 
separable from  it. 
Valuation  —  Taxation  —  Railroad  ^  Road  assessed  as  a  whole. 

The  valuation  by  the  State  Board  of  Tax  Conunissioners  of  the 
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operating  property  of  a  railroad  as  an  entirety  for  purposes  of  tax- 
atioR,  and  the  apportioning  of  such  valuation  to  the  several  counties 
through  which  the  line  of  such  railroad  runs,  is  not  violative  of  article 
7,  §  3,  of  the  Washington  Constitution,  and  is  a  lawful  method  of 
valuing  such  property  for  the  purposes  of  taxation. 

Vatuation  —  Taxation  —  Statute  —  Retroactive  effect. 

The  Washington  statute  (Laws  1913,  p.  438)  providing  that 
all  property  shall  be  assessed  at  not  to  exceed  60  per  cent  of  its  true 
And  fair  value  in  money  does  not  have  the  effect  of  rendering  invalid 
valuations  and  assessments  for  the  year  of  19  ]j^,  lawfully  made  prior 
to  the  taking  effect  of  that  law. 

Constitutional  law  —  Equal  protection  —  ValtMition  of  railroad  —  Tax- 
ation'^ Good  tritt. 

The  14th  Amendment  to  the  Constitution  of  the  United  States 
'is  not  violated  as  to  a  railroad  company  by  the  inclusion  in  the  valu- 
ation of  its  operating  property,  of  the  element  of  intangible  value 
representing  the  density  of  traffic  and  volume  of  business  along  the 
line,  the  nature  of  the  country  through  which  it  runs,  the  facilities 
for  transacting  railroad  business  owned  and  operated  by  private  in- 
dividuals, the  price  at  which  the  plaintiff  purchases  its  fuel  supply, 
and  the  resources  of  the  country  adjacent  to  its  line,  and  the  density 
of  the  population  living  contiguous  thereto,  although  the  ''good 
will"  of  private  business  concerns  was  not  assessed,  since  such  ''good 
will"  does  not  enter  into  the  value  of  the  physical  property  of  such 
concerns. 

Courts  —  Equity  —  Powers  —  Assessments  —  Fraud, 

A  court  of  equity  will  not,  in  the  absence  of  any  showing  of 
actual  fraud,  interfere  with  the  assessments  of  property  for  the  pur- 
poses of  taxation  where  the  assessed  valuation  does  not  exceed  the 
actual  valuation  by  over  10  per  cent. 

[March  22,  1916.] 

Appeal  by  the  plaintiff  from  a  JTidgment  of  the  Superior 
Court  for  Thurston  County  dismissing  the  complaint  in  an  ac- 
tion brought  to  compel  certain  county  treasurers  to  accept  cer- 
tain sums  in  full  payment  of  taxes;  affirmed. 

Appearances:  George  T.  Eeid,  J.  W.  Quick,  and  L.  B.  da 
Ponte  for  appellant;  W.  V.  Tanner,  Attorney  General,  and  E. 
W.  Allen  for  respondent, 

Parker,  J.,  delivered  the  opinion  of  the  court: 
This  action  was  commenced  in  the  superior  court  for  Thurston 
county  by  the  Northern  Pacific  Railway  Company  against  the 
state  of  Washington  and  the  counties  through  which  the  com- 
pany's lines  of  railway  are  maintained,  seeking  to  compel  the 
acceptance  by  the  several  county  treasurers,  in  full  payment  of 
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the  general  tax  payable  by  the  railway  company  for  the  year 
1913,  sums  computed  upon  a  less  valuation  of  its  property  than 
that  which  was  assessed  by  the  State  Board  of  Tax  Commission- 
ers and  equalized  by  the  State  Board  of  Equalization  ^s  the 
value  of  such  property  for  purposes  of  taxation  for  that  year. 
Before  final  disposition  of  the  case  in  the  superior  court,  the 
railway  company,  to  avoid  the  accumulation  of  interest  and 
penalties,  paid  to  the  several  county  treasurers  the  full  amounts 
claimed  by  the  defendants  to  be  due,  which  payments  were  made 
under  protest.  These  facts,  occurring  after  the  filing  of  the 
original  complaint,  were  pleaded  by  supplemental  complaint 
which  concluded  with  a  prayer  for  money  judgments  for  the 
amounts  of  excess  thus  so  claimed  to  have  been  paid  by  the  rail- 
way company.  This  prayer  was  in  lieu  of  the  equitable  relief 
prayed  for  in  the  original  complaint.  The  defendants  demurred 
to  the  complaint  upon  the  ground  that  the  facts  therein  stated  are 
not  suflScient  to  constitute  a  cause  of  action.  The  superior  court 
sustained  the  demurrer,  and,  the  railway  company  electing  to 
stand  upon  its  complaint,  and  not  plead  further,  judgment  of 
dismissal  was  accordingly  entered  against  it.  From  this  dis- 
position of  the  cause  the  railway  company  has  appealed  to  this 
court. 

Before  proceeding  to  analyze  the  facts  as  stated  in  the 
complaint,  the  sufficiency  of  which  to  entitle  the  appellant  to 
relief  is  the  problem  here  for  solution,  we  may  state  that  ap- 
pellant's contention,  stated  generally,  is  that  the  assessing  of 
its  property  by  the  State  Board  of  Tax  Commissioners  and  equal- 
ization thereof  by  the  State  Board  of  Equalization,  in  the  year 
1913,  was  excessive  in  amount  to  the  extent  of  $12,291,805  over 
and  above  the  amount  such  property  should  have  been  valued  at 
for  purposes  of  taxation  in  that  year.  This  result,  it  is  insisted, 
was  brought  about  by  the  erroneous  and  arbitrary  action  of  these 
boards,  amounting,  at  least,  to  a  constructive  fraud  upon  ap- 
pellant's rights  in  the  premises.  As  we  proceed  we  think  it 
will  be  made  apparent  that  neither  of  these  boards,  nor  any  of 
the  members  thereof,  are  charged  with  any  acts  that  can  properly 
be  characterized  as  wilfully  fraudulent.  The  material  facts  as 
found  in  the  complaint,  and  others  which  we  take  judicial  notice 
of  in  connection  therewith,  may  be  summarized  as  follows: 
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Prior  to  December  31,  1908,  the  State  Eailroad  Commission 
commenced  a  proceeding  against  appellant  under  the  then  rail- 
road commission  law  for  the  purpose  of  ascertaining  the  total 
market  value  of  the  lines,  equipment,  and  property  of  appellant 
used  for  public  convenience  within  the  state,  commonly  called 
operating  property.    Having  on  December  31,  1908,  completed 
its  investigation  in  that  behalf,  in  which  we  must  presume  that 
appellant  was  awarded  full  and  fair  hearing,  as  provided  by 
that  law,  the  Eailroad  Commission  made  and  signed  detailed 
findings  of  fact  wherein  it  found,  among  other  things,  in  sub- 
stance, as  follows:    That  it  would  cost  to  reproduce  the  lines  of 
railway  belonging  to  appellant,  considering  the  improvements 
and  structures  as  new,  $61,680,34:0.76;  that  it  would  cost  to 
reproduce  the  equipment  owned  and  used  by  appellant  $14,724,- 
695.94;  that  it  would  cost  to  reproduce  the  right  of  way  and 
terminals   owned   and   used  by   appellant,   $32,862,872, — such 
total  reproduction  cost  aggregating  $109,267,908.69.     That  the 
lines  of  railway  owned  by  appellant,  considering  their  depre- 
ciation by  wear  and  tear,  are  of  the  value  of  $55,475,827.25; 
that  the  equipment  owned  by  appellant,  considering  its  depreci- 
ation by  wear  and  tear,  is  of  the  value  of  $9,677,946.87 ;  that 
the  real  property,   consisting  of  right  of  way  and  terminals 
owned  and  used  by  appellant  for  railway  purposes,  is  of  the 
value  of  $32,862,872, — the  total  value  as  so  found  aggregating 
$98,016,646.12. 
The  complaint  continues  as  follows: 

"Having  so  determined  the  then  actual  cash  market  value  of 
the  said  railway  system  and  equipment  belonging  to  plaintiff  in 
this  state  to  be  the  sum  of  $98,016,646.12,  as  aforesaid,  the 
said  Railroad  Commission,  in  said  proceeding,  further  found, 
ascertained,  and  determined  the  density  of  traffic  and  the  volume 
of  business  along  the  line  of  plaintiff's  said  railway  in  the  state 
of  Washington,  the  nature  of  the  country  through  which  the  line 
ran,  the  facilities  for  transacting  railroad  business  owned  and 
operated  by  private  individuals,  such  as  warehouses  and  docks, 
the  price  at  which  plaintiff  purchased  its  fuel  supply,  the  re- 
sources of  the  country  adjacent  to  its  line,  and  the  density  of 
population  living  contiguous  thereto,  and  from  such  findings, 
circumstances,    and   considerations   said   Railroad   Commission 
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assumed  and  pretended  to  ascertain  and  determine  the  value 
of  plaintiff's  said  railway  lines,  equipment,  and  appurtenances 
as  a  whole  over  and  above  and  in  addition  to  the  actual  cash 
market  value  thereof,  so  found  by  said  Commission  to  be  the 
sum  of  $98,016,646.12,  on  account  of  said  facilities  and  the  said 
other  considerations  last  mentioned,  to  wit,  on  account  of  the 
facilities  for  the  transaction  of  business  by  said  railway  sys- 
tem in  this  state  and  the  supposed  favorable  location,  as  afore- 
said, and  the  facilities  owned  by  other  parties,  the  cost  of  fuel, 
etc.,  and  thereupon  .  .  .  found  and  determined  the  then 
value  of  the  said  property  to  be  the  sum  of  $110,308,4:51.12, 
.  .  .  thereby  adding  to  the  value  of  plaintiff's  said  railway 
system,  equipment,  and  improvement  the  sum  of  $12,291,805 
over  and  above  the  actual  cash  value  of  the  said  properties  and 
the  whole  thereof,  as  theretofore  determined  by  said  Railroad 
Commission." 

Thereafter,  on  the  12th  day  of  August,  1911,  the  Public  Serv- 
ice Commission  of  the  state,  having  succeeded  to  the  powers  and 
duties  of  the  Railroad  Commission,  upon  further  investigation, 
in  which  we  must  presume  that  appellant  had  a  full  and  fair 
hearing  as  provided  by  the  public  service  commission  law,  made 
additional  findings  supplemental  to  those  made  by  the  Railroad 
Commission  on  December  31,  1908,  by  which  additional  findings 
it  was  determined  that  appellant  had  expended  certain  sums  for 
new  equipment  and  for  additions  and  betterments  amounting, 
in  the  aggregate,  to  the  sum  of  $16,938,172.06,  which  was 
added  by  the  Public  Service  Commission  to  the  total  valuation 
found  by  the  Railroad  Commission  on  December  31,  1908,  so 
that  the  total  value  of  appellant's  operating  property  within  the 
state  was  found  by  the  Public  Service  Commission  to  be  $127,- 
246,626  on  August  12,  1911. 

We  note  here  that  the  complaint  contains  no  allegation  that 
these  findings  of  "total  market  value  of  the  line,  equipment,  and 
property  of  .  .  .  [appellant]  .  .  .  used  for  the  pub- 
lic convenience  within  the  state,"  using  the  language  of  the 
former  railroad  commission  law  and  the  present  public  service 
commission  law  as  to  the  ultimate  findings  to  be  made  by  the 
Commission,  have  been  appealed  from,  as  provided  by  law,  or 
that  they  were  not  at  all  times  herein  involved  in  full  force  and 
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effect  and  conclusive  as  of  the  time  of  their  making,  as  expressly 
provided  by  the  railroad  and  public  service  commission  laws. 

Appellant's  net  annual  earnings  have  decreased  from  ap- 
proximately $7,000,000  in  1907  to  approximately  $4,000,000 
in  1912,  the  years  immediately  preceding  those  in  which  the 
Eailroad  Commission's  findings  of  value  were  made,  and  in 
which  this  assessment  and  equalization  was  made.  This  fact  is 
set  out  in  the  complaint  evidently  as  tending  to  show  a  decrease 
in  the  value  of  appellant's  property  between  the  time  of  making 
the  findings  by  the  Railroad  and  Public  Service  Commissions 
and  the  assessing  of  appellant's  property  for  the  year  1913. 

The  complaint  continues  as  follows: 

'*In  the  month  of  May,  1913,  the  Tax  Commission  of  the 
state  of  Washington  adopted  said  valuation  by  said  Public 
Service  Commission,  less  the  value  of  certain  property  not  yet 
put  into  operation,  and  therefore  subject  to  local  assessment, 
and  ascertained  and  determined  the  value  of  plaintiff's  said 
railway  system,  equipment,  and  appurtenances  in  the  state  of 
Washington  by  arbitrarily  adding  the  sum  of  said  expenditures 
(less  said  property  not  yet  in  operation),  and  found  the  same 
to  be  $126,166,337,  and,  pursuant  to  the  provisions  of  statute, 
certified  said  valuation  so  found  and  determined  to  the  State 
Board  of  Equalization.  In  the  month  of  April,  1913,  plaintiff 
duly  appeared  before  the  said  Board  of  Tax  Commissioners,  at 
a  hearing  fixed  by  said  Board  for  that  purpose,  and  offered 
evidence  to  said  Board  tending  to  show  and  showing  the  facts; 
hereinbefore  set  forth  concerning  the  erroneous  and  wrongful 
inclusion  in  the  said  valuation  by  the  Eailroad  Commission* 
of  plaintiff's  property  of  said  item  of  $12,291,806  in  addition 
to  the  actual  cash  value  of  said  property ;  and  the  plaintiff  duly 
objected  and  protested  against  the  inclusion  of  said  amount  in» 
the  valuation  of  the  said  property  for  the  purpose  of  taxation, 
by  said  Board  of  Tax  Commissioners;  but  said  Board  of  Tax 
Commissioners  wholly  overruled  and  rejected  the  said  objections 
and  protest  of  the  plaintiff,  and,  notwithstanding  the  same,  and: 
contrary  to  the  undisputed  evidence  adduced  before  it,  wrong- 
fully and  erroneously  included  said  item  of  $12,291,805  in  the 
value  of  plaintiff's  property  for  taxation." 

This  action  of  the  Board  of  Tax  Commissioners  was,  we  must 
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assume,  taken  in  pursuance  to  the  law  touching  its  powers  and 
duties  as  the  assessor  of  the  operating  property  of  railway  com- 
panies (Laws  1907,  p.  132;  Rem.  &  Bal.  Code,  §  9141  and  fol- 
lowing), and  also  in  pursuance  of  the  mandatory  provisions  of 
the  public  service  commission  law  of  1911,  relating  to  the  valu- 
ation of  operating  railway  property  by  the  Public  Service  Com- 
mission and  the  controlling  effect  of  such  valuation  for  purposes 
of  taxation  (Laws  1911,  p.  604),  which  was  in  force  at  the  time 
of  making  of  the  assessment  of  appellant's  operating  property 
by  the  Board  of  Tax  Commissioners  in  May,  1913,  hereinafter 
quoted. 

The  complaint  continues  as  follows: 

"Thereafter,  in  the  month  of  September,  1913,  the  Board  of 
Equalization  of  the  State  of  Washington  duly  convened  pursu- 
ant to  the  provisions  of  the  statute  creating  said  Board  and  de- 
fining and  prescribing  its  powers  and  duties,  and  the  plaintiff 
duly  appeared  before  said  Board  at  a  hearing  fixed  by  it  for 
that  purpose,  and  adduced  before  the  said  Board  evidence  tend- 
ing to  show  and  showing  all  of  the  facts  hereinbefore  set  forth, 
and  in  due  form  requested  the  said  Board  of  Equalization  to 
deduct  from  the  said  valuation  of  the  plaintiff's  property  the 
said  item  of  $12,291,805,  so  erroneously  and  wrongfully  in- 
cluded therein,  and  certified  to  the  said  Board  by  the  said  Tax 
Commissioners,  and  to  eliminate  said  sum  and  amount  from  the 
valuation  of  plaintiff's  said  property  for  the  purposes  of  as- 
sessment and  taxation  in  the  defendant  coimties  for  the  year 
1913,  and  objected  and  protested  against  the  inclusion  by  said 
Board  of  Equalization  of  the  said  item  of  $12,291,805  in  the 
valuation  of  plaintiff's  property  for  taxation  in  said  year. 

"The  Board  of  Equalization  wholly  ignored  the  evidence  ten- 
dered by  the  plaintiff  with  respect  to  said  matters,  and  wholly 
rejected  and  overruled  the  protest  of  plaintiff,  and,  contrary  to 
the  undisputed  proof,  and  contrary  to  the  laws  and  Constitution 
of  the  state  of  Washington  and  the  Constitution  of  the  United 
States,  arbitrarily  and  wrongfully,  and  wholly  without  inquiry 
or  the  exercise  of  their  own  independent  judgment,  fixed  and 
determined  the  value  of  plaintiff's  said  property  in  this  state  for 
the  purposes  of  assessment  and  taxation  for  the  year  1913  by 
arbitrarily  adopting  the  said  findings  of  value  so  made  by  the 
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said  Eailroad  Commission  on  the  Slst  day  of  December,  1908, 
supplemented  by  the  findings  of  said  Commission  in  the  same 
proceeding  on  the  12th  day  of  August,  1911,  in  the  said  sum  of 
$126,165,337,  and  after  determining  the  ratio  at  which  prop- 
erty was  generally  assessed  in  the  various  counties  of  the  state, 
including  the  defendant  counties,  did,  in  the  form  and  manner 
prescribed  by  law,  certify  to  the  assessors  of  each  of  said  de- 
fendant counties  the  respective  proportion  of  the  total  value  of 
said  property  that  the  mileage  therein  bears  to  the  total  mileage 
in  the  state,  as  is  hereinafter  more  particularly  set  forth  and 
alleged,  and  said  valuation  was  equalized  in  the  defendant  coun- 
ties at  the  same  per  cent  of  true  value  as  adopted  for  other  prop- 
erty in  the  county.     .     •     . 

'The  effect  and  result  of  the  inclusion  of  said  item  of  $12,- 
291,805  and  addition  thereof  to  the  valuation  of  plaintiff's  prop- 
erty for  1913  is  the  assessment  of  said  property  to  include  the 
supposed  value  of  'good  will'  of  plaintiff's  business,  over  and 
above  value  of  its  property,  and  over  and  above  each  and  every 
element  and  item  of  value  pertaining  thereto  and  valuation  of 
said  property  by  $12,291,805  over  and  above  cost  of  reproduc- 
tion thereof,  as  so  found  and  determined  by  said  Railroad  Com- 
mission, is  valuation  and  assessment  for  taxation  of  a  mere 
incident  of  property,  in  no  sense  property  subject  to  taxation 
within  the  meaning  of  the  Constitution  and  laws  of  the  state  of 
Washington/    .     .     • 

"Valuation  of  plaintiff's  said  property  in  a  sum  more  than 
$12,000,000  in  excess  of  its  true  and  fair  physical  value  was  a 
purely  arbitrary  valuation,  depending  upon  no  known,  definite, 
or  ascertainable  criteris,  wholly  incapable  of  verification  or  ad- 
measurement, a  mere  caprice  of  the  taxing  authorities,  adopted 
blindly  and  without  inquiry  or  the  exercise  of  judgment,  and 
added  to  the  true  and  fair  value  of  *plain tiff's  property  for  the 
sole  purpose  of  assessment  and  taxation,  thus  swelling  the  tax- 
ation value  of  said  property  far  beyond  the  valuation  on  which 
plaintiff  can  or  is  permitted  by  the  Public  Service  Commission 
of  this  state  to  earn  a  reasonable  or  any  return.     .     •     . 

"There  are  and  were  in  the  year  1913  in  this  state  many  and 
various  kinds  and  classes  of  property,  including  hotels,  theaters,, 
and  places  of  public  amusement,  restaurants  and  places  of  public 
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entertainment,  wholesale  and  retail  mercantile  establishments 
and  manufacturing  plants,  and  many  other  properties  compris- 
ing and  including  all  kinds  of  business  properties  and  insti- 
tutions engaged  in  business  as  going  concerns,  to  which  there 
does  and  did  in  the  year  1913,  and  at  all  other  times,  appertain 
large  values  on  account  of  facilities  for  the  transaction  of  their 
respective  businesses,  and  to  which  there  did  and  does  appertain 
large  values  on  account  of  *good  will'  belonging  thereto,  so  that 
said  business  properties  were,  as  going  concerns,  worth  many 
millions  of  dollars  more  than  the  JFair  physical  value  of  the  tan- 
gible real  and  personal  property  involved  therein ;  and  the  same 
were  of  the  true  and  fair  market  value  as  going  concerns,  in- 
cluding good  will  or  commercial  value  of  many  millions  of  dol- 
lars over  and  above  the  cost  of  reproduction  or  replacement  there- 
of; and  the  said  business  institutions  and  properties  were  as 
susceptible  and  capable  of  valuation  and  assessment  for  taxation 
in  the  year  1913  and  at  all  times  with  respect  to  such  intangible 
values,  as  was  the  property  of  plaintiff.  But  in  no  county  of 
the  state  were  any  of  said  business  institutions  or  the  property 
devoted  thereto,  whether  corporations  or  individuals,  assessed 
for  taxation  upon  a  basis  including  aggregation  or  going  concern 
value.  In  every  instance  all  of  said  other  properties  were  as- 
sessed in  detail  upon  the  basis  only  of  fair  value  of  the  several 
parcels  and  items  of  real  and  personal  property  composing  the 
same.  The  various  assessors  and  taxing  authorities,  in  vrfuing 
said  business  properties  for  taxation  for  1913,  and  at  all  other 
times,  have  in  no  instance  ever  considered  the  value  thereof  as 
going  concerns,  or  assessed  or  added  to  the  value  of  the  physical 
property  anything  for  *good  wilF  or  commercial  value  or  other- 
wise ;  and  have  never  considered  the  earnings  of  said  properties 
or  their  value  as  a  whole  over  and  above  the  value  of  the  several 
parcels  and  items  of  real  and  personal  properties  composing  the 
same ;  nor  has  any  assessor  ever  pretended  to  assess  any  property 
in  this  state  above  the  cost  of  reproduction  or  replacement  there- 
of, nor  for  even  as  much  as  such  cost  of  reproduction  or  replace- 
ment, without  making  liberal  allowances  for  depreciation ;  nor 
have  the  taxing  authorities  of  the  state  in  any  other  way  or  by 
any  other  means  assessed  general  business  property  in  the  state 
in  a  manner  or  upon  a  basis  to  produce  values  analogous  or 
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similar  to  the  values  given  plaintiff's  said  property  in  the  year 
1913  as  aforesaid.  Had  plaintiff's  said  property  been  valued  by 
the  same  method  and  upon  the  same  basis  as  the  general  prop- 
erty in  the  state,  it  would  have  been  valued  at  no  more  than 
said  sum  of  $98,016,645  (plus  said  additional  property),  so 
found  by  said  Railroad  Commission  to  be  the  true  and  fair 
value  thereof,  and  the  said  sum  of  $12,291,805  would  not  have 
been  added  thereto.  All  of  which  was  well-known  to  the  said 
taxing  authorities  of  the  state  of  Washington  at  all  times,  and 
especially  well-known  to  said  State  Board  of  Tax  Commission- 
ers; yet  said  Board  never  has  made  any  attempt  to  secure  as- 
sessment and  valuation  for  taxation  of  said  general  property 
in  the  state  by  any  similar  method  or  on  any  similar  principle, 
although  vested  by  law  with  full  power  and  authority  over  local 
assessors  and  taxing  authorities  in  the  premises.  The  said  Board 
of  Tax  Commissioners  and  the  assessors  and  other  taxing  officials 
have  uniformly  construed  and  applied  the  revenue  laws  of  the 
state  as  not  contemplating  assessment  for  taxes  on  the  basis  of 
aggregations  or  going  concern  value,  or  the  valuation  of  ^good 
will,'  with  respect  to  property  generally,  except  railways.  But 
the  tax  authorities  have  construed  and  applied  the  laws  of  the 
state  with  the  intent  and  effect  unjustly  and  illegally  to  discrim- 
inate against  plaintiff  in  the  valuation  of  its  property  for  tax- 
ation.'* 

The  complaint  contains  further  allegations  showing  the  ap- 
portioning (4  this  assessed  and  equalized  value  of  appellant's 
operating  property  to  the  several  counties,  and  the  tender  of 
payment  of  taxes  by  appellant  to  the  several  county  treasurers, 
computed  upon  a  valuation  of  its  operating  property  in.  a  sum 
equal  to  the  assessment,  less  the  $12,291,805  alleged  by  appel- 
lant as  excessive.  The  supplemental  complaint  also  alleges  facts 
showing  payment  under  protest  to  the  several  county  treasurers 
of  the  full  amount  of  taxes  claimed  by  the  respondents  to  be  due. 
No  question  is  raised  touching  the  sufficiency  of  the  allegations 
of  tender  and  payment  under  protest  to  entitle  appellant  to 
relief,  providing  it  has  alleged  sufficient  other  facts  entitling 
it  to  relief. 

This  statement  of  the  somewhat  involved  facts,  as  counsel  for 
appellant   apparently  view   them,   may   seem   unduly   lengthy. 
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However,  we  proceed  at  such  length  and  in  detail  to  the  end  that 
no  really  material  fact  disclosed  by  the  complaint,  and  other  facts 
relative  thereto  within  our  judicial  knowledge,  be  lost  sight  of. 

In  the  allegations  of  the  complaint  reference  is  made  by 
nimiber  to  the  published  findings  of  the  Railroad  Commission 
of  December  31,  1908,  touching  the  affairs  of  and  the  value  of 
the  property  of  appellant,  though  no  copy  of  such  findings  is 
attached  to  the  complaint  nor  physically  made  a  part  thereof. 
However,  counsel  for  appellant  asks  that  we  take  notice  of  all 
of  these  findings  in  so  far  as  they  are  applicable  to  this  contro- 
versy. This  request  seems  to  be  rested  upon  the  ground  that 
we  should  take  judicial  notice  of  such  findings  without  their 
being  pleaded.  However,  counsel  has  filed  in  this  cause  a  copy 
of  these  findings,  and  we  will  take  notice  of  them,  assuming 
for  argument's  sake  that  they  are  a  part  of  the  complaint.  We 
express  no  opinion  upon  the  question  of  our  right  to  take  judicial 
notice  of  them  regardless  of  their  being  pleaded.  These  and 
possibly  some  other  facts  will  be  noticed  as  may  become  neces- 
sary in  our  discussion  of  the  several  contentions  of  counsel. 

Coxmsel  for  appellant  state  the  first  of  their  principal  con- 
tentions as  follows: 

"The  valuation  of  appellant's  operating  property  by  including 
the  value  of  the  ^good  will'  or  its  supposed  value  as  a  whole  and 
as  a  going  concern  at  a  sum  of  $12,291,805  in  excess  of  the  full 
and  fair  value  of  each  and  every  parcel  of  real  and  article  of 
personal  property  used  in  the  operation  of  appellant's  railway 
system,  and  in  excess  of  the  cost  of  reproduction  thereof,  is  not 
warranted  by  the  Constitution  and  revenue  laws  of  this  state." 

To  the  end  that  we  may  not  be  led  astray  by  the  words  "good 
will,"  which  counsel  for  appellant  have  here  and  in  the  com- 
plaint used  as  descriptive  of  that  intangible  value  attaching  to 
appellant's  operating  property,  which  the  Railroad  Commission 
regarded  as  adding  $12,291,805  to  the  value  of  the  physical 
components  of  such  property,  viewed  separate  and  apart  from 
the  assembling  of  such  components  into  an  organized  whole,  with 
the  attendant  advantages  and  privileges  resulting  therefrom,  let 
us  see  what  this  so-called  "good  will"  is,  in  fact  and  substance. 
Ifl  it  that  intangible  something  which  is  so  intimately  connected 
with  the  personal  element  entering  into  the  conduct  of  a  private 
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\)iisines8  Goncem  having  no  duties  relating  to  the  public  other 
than  those  of  private  persons,  and  no  privileges  or  advantages 
save  such  as  all  private  persons  may  acquire,  which  intangible 
something  adds  in  some  degree  to  the  value  of  such  business, 
because  it  materially  influences  its  earning  power?  Is  it  not 
rather  more  akin  to  that  intangible  element  which  enters  into 
the  value  of  real  property  by  reason  of  its  locality,  its  peculiar 
adaptability  to  some  particular  use  wherein  there  enters  no  per- 
sonal element  whatever,  but  only  that  intangible  something  in- 
fluencing the  value  of  such  property  which  is  inseparable  from 
the  physical  property  itself,  regardless  of  its  ownership?  If 
thw  element  of  intangible  value  found  by  the  Railroad  Commis- 
sion to  constitute  a  substantial  portion  of  the  value  of  appellant's 
operating  property  is  more  of  the  nature  suggested  by  the  latter 
than  the  former  question,  we  apprehend  that  it  is  not,  in  sub- 
stance, mere  "good  will,"  within  the  commonly  accepted  meaning 
of  those  words  as  applied  to  the  business  of  a  going  private  con- 
cern. 

Eecurring  to  the  allegations  of  the  complaint  first  above 
quoted,  we  are  informed  that  the  elements  considered  by  the  Rail- 
road Commission  in  determining  the  amount  of  this  intangible 
added  value  of  appellant^s  operating  property  are: 

(1)  "Density  of  traffic  and  volume  of  business  along  the  line 
of  plaintiffs  said  railway  in  the  state  of  Washington." 

(2)  "The  nature  of  the  country  through  which  the  line  runs." 

(3)  "The  facilities  for  transacting  railroad  business  owned 
and  operated  by  private  individuals,  such  as  warehouses  and 
docks." 

(4)  "The  price  at  which  plaintiflf  purchases  its  fuel  supply." 

(5)  "The  resources  of  the  country  adjacent  to  its  line  and 
the  density  of  the  population  living  contiguous  thereto." 

Xow,  in  considering  these  elements  as  adding  value  to  ap- 
pellant's operating  property  in  connection  with  the  question  of 
whether  such  value  resulting  therefrom  is  nothing  more  substan- 
tial than  "good  will"  value,  let  us  keep  in  mind  as  we  proceed 
that  appellant  is  not  a  private  business  concern,  but  is  a  public 
service  transportation  corporation;  that  appellant's  operating 
property  is  all  devoted  to  the  public  service  of  transportation  over 
lines  and  terminals  having  a  fixed  location;  that  not  only  are 
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appellant's  lines  and  terminals  as  fixed  and  permanent  in  loca- 
tion as  other  real  property,  but  its  operating  personal  property 
is  also  in  a  sense  equally  fixed  in  location  and  use,  in  that  it 
must  be  used  in  connection  with  and  upon  such  lines  and  ter- 
minals ;  that  appellant  cannot  abandon  its  duty  to  serve  the  pub- 
lic, nor  can  it  dispose  of  its  property,  real  or  personal,  in  such 
manner  as  to  result  in  discontinuance  of  such  service;  that  ap- 
pellant and  its  successors  in  ownership  of  such  property  are 
bound  to  maintain  such  service,  and  incidentally  to  maintain  an 
organized  entity  necessarily  consisting  of  equipment  and  operat- 
ing property,  both  real  and  personal,  as  a  unit  organization  such 
as  will  make  the  rendering  of  such  service  possible.  Having  in 
mind  this  entity,  all  parts  of  the  physical  property  of  which, 
both  real  and  personal,  are,  so  to  speak,  dedicated  by  law  to  the 
particular  public  service  to  be  rendered  upon  appellant's  fixed 
lines  and  terminals,  and  not  elsewhere,  what  is  there  about  these 
intangible  elements,  considered  by  the  Railroad  Commission  as 
adding  value  to  the  whoje,  materially  different,  in  substance, 
from  those  intangible  elements  which  enter  into  the  value  of  real 
property  ? 

The  density  of  traffic  and  the  volume  of  business  along  the 
line  of  appellant's  railway  add  value  to  its  operating  property, 
just  as  the  density  of  traffic  and  volume  of  business  add  value 
to  the  real  property,  regardless  of  its  ownership.  The  nature  of 
the  country  through  which  appellant's  lines  run  influences  the 
value  of  its  operating  property  in  the  same  manner,  regardless 
of  the  ownership  of  such  property.  The  facilities  for  transact- 
ing railroad  business  owned  and  operated  by  private  individuals 
and  others,  such  as  warehouses  and  docks  adjacent  to  appellant's 
railway  lines,  add  value  to  appellant's  operating  property  for 
substantially  the  same  reasons,  and  this  would  be  true  regardless 
of  the  ownership  of  such  property.  The  resources  of  the  country 
adjacent  to  appellant's  line  and  the  density  of  population  living 
contiguous  thereto  add  value  to  its  operating  property  in  the 
same  manner.  The  price  at  which  appellant  purchases  its  fuel 
supply,  taking  the  allegation  of  the  complaint  alone  relative 
thereto,  may  not  seem  to  add  intangible  value  to  appellant's  op- 
erating property  of  this  same  nature,  but,  turning  to  the  find- 
ings of  the  Railroad  Commission,  which  for  argument's  sake  we 
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are  treating  as  properly  pleaded,  we  are  informed  that  appel- 
lant, by  virtue  of  its  ownership  of  the  capital  stock  of  a  subsidi- 
ary corporation,  controls  valuable  and  extensive  coal  mines  which 
are  located  in  close  proximity  to  its  main  line  of  railway,  and 
which  are  also  located  near  the  summit  of  the  Cascade  Moun- 
tains, thereby  enabling,  the  appellant  to  distribute  coal  therefrom 
for  the  most  part  by  downgrade  haul  along  its  railway  for  con- 
sumption by  its  locomotives,  and  "that  by  reason  of  the  proximi- 
ty of  the  said  coal  lan^  to  the  said  line  of  railroad,  and  by 
reason  of  the  said  road  owning  and  controlling  said  mines,  it 
adds  great  value  to  the  lines  of  the  said  road  within  the  state  of 
Wiishington,  in  that  it  enables  said  road  to  lay  down  its  fuel 
at  the  different  distributing  points  along  its  line  used  and  con- 
sumed by  it  in  the  operation  of  its  trains,  at  greatly  reduced 
cost  over  other  lines  operating  in  the  state  of  Washington." 
Aside  from  the  ownership  and  control  of  these  mines  by  appel- 
lant, it  is  manifest  that  their  presence  alone  in  such  proximity 
to  appellant's  main  line  of  railway  adds  value  to  the  entity  con- 
stituted by  its  operating  property,  of  a  nature  akin  to  that  which 
favorable  location  adds  to  the  value  of  real  property,  and  such 
would  be  presumably  true  regardless  of  the  ownership  of  the 
mines,  and  regardless  of  the  ownership  of  appellant's  operating 
property,  assuming,  of  course,  as  we  must,  that  such  operating 
property  is  to  remain  intact  as  an  organized  entity.  The  owner- 
ship of  these  mines  by  appellant,  however,  is  an  element  which 
we  concede  is  of  a  somewhat  different  nature,  which  we  will 
notice  later. 

Another  intangible  element  considered  by  the  Railroad  Com- 
mission as  adding  value  to  appellant's  operating  property  not 
specifically  mentioned  in  its  complaint,  but  complained  of  by 
comisel  as  being  so  called  "good  will,"  appears  in  the  Railroad 
Ciommission's  findings  as  follows : 

"That  since  the  construction  of  the  line  of  the  Northern 
Pacific  Railway  Company  through  the  state  of  Washington,  said 
company  has  expended  large  sums  of  money  advertising  and  ex- 
ploiting the  resources  of  the  country  adjacent  to  its  lines,  and 
kis  encouraged  immigration  along  its  lines,  so  that  the  country 
adjacent  and  tributary  to  its  rail  lines  has  a  comparatively  large 
population,  and  the  densily  of  traffic  and  the  country  tributary 
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to  its  lines  are  comparatively  highly  developed,  compared  with 
other  portions  of  the  state  of  Washington,  which  density  of  traf- 
fic and  population  add  value  to  the  said  lines/* 

This,  in  its  final  analysis,  is  but  a  finding  touching  the  extent 
of  the  development  of  the  county  tributary  to  appellant's  rail- 
way lines.  It  manifestly  is  not  the  effort  of  appellant  to  popu- 
late and  develop  such  tributary  country  that  constitutes  the  in- 
tangible value  considered  by  the  Railroad  Commission,  but  it  is 
the  fact  that  such  tributary  country  is  populated  and  developed. 
This  intangible  element  of  value  of  appellant's  operating  prop- 
erty exists  without  reference  to  the  manner  of  its  bringing  about, 
and  is,  in  substance,  of  the  same  nature  as  the  resources  of  the 
country  adjacent  to  appellant^s  railway  lines,  above  noticed. 

Another  finding  of  the  Railroad  Commission  complained  of 
by  counsel  for  appellant,  though  not  specifically  mentioned  in  the 
complaint,  appears  in  the  Commission's  findings  as  follows: 

"That,  in  addition  to  the  properties  hereinbefore  set  out  as 
being  owned  by  the  Iforthem  Pacific  Railway  Company,  said 
company  is  the  owner  of  the  right  to  select  government  land  in 
lieu  of  lands  relinquished  by  it  to  the  United  States  included 
within  its  land  grant  in  the  state  of  Washington,  amounting  to 
631,252.88  acres,  which  right  the  Commission  estimates  to  be 
of  the  reasonable  value  of  $8  per  acre." 

Counsel  seem  to  argue  that  this  was  regarded  by  the  Railroad 
Commission  as  adding  an  element  of  intangible  value  to  appel- 
lant's operating  property.  This  finding  does  not  so  indicate, 
and  we  think  the  findings  as  a  whole  negative  the  idea  that  this 
right  of  appellant  was  considered  by  the  Railroad  Commis- 
sion as  adding  value  to  appellant's  operating  property. 

These  are  the  only  intangible  elements  claimed  by  counsel  for 
appellant  to  have  been  regarded  by  the  Railroad  Commission 
as  adding  value  to  appellant's  operating  property  to  which  our 
attention  has  been  directed  in  such  manner  as  to  call  for  our 
special  notice.  Aside  from  the  consideration  by  the  Railroad 
Commission  of  the  control  of  the  coal  mines  by  the  appellant  as 
adding  to  the  intangible  value  of  its  operating  property,  we  see 
nothing  in  the  intangible  elements  of  value  actually  regarded  by 
the  Railroad  Commission  as  adding  such  value,  of  a  substan- 
tially  different  nature  from  those  intangible  elements  which 
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enter  into  and  are  inherent  in  the  value  of  real  property,  re- 
gardless of  its  ownership;  and  we  are  of  the  opinion  that  the 
element  of  appellant's  control  of  the  coal  mines,  as  found  hy  the 
Railroad  Commission,  and  evidently  regarded  hy  it,  is  of  too 
small  comparative  consequence  to  render  the  nature  of  the  in- 
tangible elements  entering  into  the  value  of  appellant's  operating 
property  materially  different  than  that  which  enters  into  the 
•value  of  real  property.  This,  we  think,  is  the  real  nature  of 
this  intangible  added  value.  It  is,  as  we  view  it,  something 
quite  different  from  mere  "good  will." 

Appellant  does  not  allege,  as  we  read  its  complaint,  nor  does 
its  counsel  seriously  contend,  as  we  read  their  briefs,  that  its 
operating  property  within  the  state  in  the  year  1913,  viewed  as 
a  unit,  was  not  then,  in  fact,  of  the  total  market  value  of  $126,- 
165,337,  as  determined  by  the  State  Boards  of  Tax  Commission- 
ers and  Equalization;  but  the  oontention  is,  in  substance,  that 
such  total  valuation  was  determined  by  a  method  which  in- 
cluded an  element  of  intangible  value  of  the  same  nature  as*  that 
which  attaches  to  a  large  quantity  of  other  property  within  the 
state,  which  element  of  intangible  value  was  not  included  in  the 
valuation  of  other  property  by  the  county  assessors  in  determin- 
ing the  value  of  such  property  for  taxation  in  that  year.  Now, 
let  us  again  recur  to  the  allegations  of  the  complaint,  and  see 
what  this  other  property  claimed  by  counsel  to  have  been  assessed 
without  the  inclusion  of  this  intangible  element  of  value  is.  In 
the  beginning  of  the  last  above  quoted  paragraph  of  the  com- 
plaint we  are  informed  that  "there  are  and  were  in  the  year 
1913  in  this  state  many  and  various  kinds  and  classes  of  prop- 
erty, including  hotels,  theaters,  and  places  of  public  amusement, 
restaurants  and  places  of  public  entertainment,  wholesale 
and  retail  mercantile  establishments  and  manufacturing 
plants,  and  many  other  properties  comprising  and  including 
all  kinds  of  business  properties  and  institutions  engaged  in  busi- 
ness as  going  concerns,  to  which  there  does  and  did  in  the  year 
1913,  and  at  all  other  times,  appertain  large  values  on  account 
of  facilities  for  the  transaction  of  their  respective  businesses,  and 
to  which  there  did  and  does  appertain  large  values  on  account 
of  'good  will'  "  belonging  thereto,  so  that  said  business  properties 
were,  as  going  concerns,  worth  many  millions  of  dollars  more 
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tkan  the  fair  physical  value  of  the  tangible  real  and  personal 
property  involved  therein." 

These  are  the  properties  claimed  to  have  been  valued  for  taxa- 
tion without  the  inclusion  of  this  so-called  "good  will"  value  at- 
taching thereto.  We  are  unable  to  read  this  statement  of  what 
such  property  consists  of  so  as  to  include  therein  operating 
property  of  any  other  r,ailway  company,  nor  does  the  language 
point  with  any  degree  of  certaiiity  to  the  operating  property  of 
any  other  public  service  corporation.  We  think  this  allegation 
means  nothing  more  than  that  the  "good  will"  value  of  private 
business  concerns  was  not  added  to  the  value  of  their  physical 
property  in  determining  its  value  for  taxation  by  the  county 
assessors  in  the  year  1913.  We  understand  counsel  for  ap- 
pellant to  contend  that  it  would  not  have  been  lawful  for  the 
county  assessors  to  have  added  "good  will"  value  to  the  value 
of  the  physical  property  of  such  concerns  for  the  purpose  of 
taxation;  indeed,  their  whole  argument  seems  to  be  rested  upon 
the  theory  that  such  "good  will"  value  is  not  taxable  as  property 
at  all.  In  support  of  this  theory  they  cite,  among  other  portions 
of  our  revenue  laws  relating  to  the  duties  of  county  assessors,  the 
following : 

"He  shall  actually  determine  as  nearly  as  practicable  the  true 
and  fair  value  of  each  tract  or  lot  of  real  property." 

"He  shall  value  each  article  ...  of  property  by  itself, 
and  at  such  sum  or  price  as  he  believes  the  same  to  be  fairly 
worth  in  money  at  the  time  such  assessment  is  made." 

Rem.  &  Bal.  Code,  §§  9102,  9112. 

These  provisions  of  the  statute,  with  others,  it  is  insisted, 
evidence  a  legislative  intent  to  have  each  lot,  tract,  article,  and 
piece  of  property,  whether  real  or  personal,  valued  by  the  county 
assessors  for  taxation  by  itself;  which  precludes  the  idea  of  the 
intangible  element  of  "good  will"  entering  into  such  valuation. 
We  shall  so  assume  for  the  purposes  of  this  controversy. 

The  county  assessors  are  not,  however,  the  assessors  of  rail- 
way operating  property;  that  duty  being  committed  by  law  to 
the  State  Board  of  Tax  Commissioners.  The  statute  so  providing, 
we  think  renders  it  plain  that  the  assessed  valuation  is  to  be 
placed  upon  the  entire  operating  property  of  each  railway  com- 
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pany  as  a  unit.  Sections  9141  and  9148,  Kem.  &  Bal.  Code, 
provide,  among  other  things,  as  follows: 

"The  State  Board  of  Tax  Commissioners  shall  make  an  an- 
nual assessment  of  the  operating  property  of  all  railroad  com- 
panies within  this  state,  for  the  purpose  of  levying  and  collecting 
taxes  as  hereinafter  provided." 

"The  Board  shall  prepare  assessment  rolls,  and  place  thereon, 
after  the  name  of  each  railroad  company  assessed,  the  general 
description  of  the  property  of  such  railroad,  which  shall  include 
its  real  estate,  right  of  way,  tracks,  stations,  terminals,  appur- 
tenances, rolling  stock,  equipment,  franchises,  and  all  other 
real  and  personal  property  of  said  company,  which  shall  be 
deemed  and  held  to  include  the  entire  property  and  franchises 
of  such  railroad  company  within  the  state,  and  all  title  and  in- 
terest therein.  ...  In  case  of  railroad  companies  which 
own  or  operate  railroads  lying  partly  within  and  partly  without 
the  state,  the  said  board  shall  only  value  and  assess  the  property 
within  this  state.  In  determining  the  value  of  the  portion  with- 
in the  state,  the  Board  shall  take  into  consideration  the  value  of 
the  entire  system,  the  mileage  of  the  whole  system,  and  of  the 
part  within  this  state,  together  with  such  other  information, 
facts,  and  circumstances  as  will  enable  the  Board  to  make  a  sub- 
Btantially  just  and  correct  determination.  When  the  value  of  the 
property  of  the  railroad  company  within  this  state  shall  have 
been  ascertained  and  determined,  the  amount  thereof  shall  be 
entered  upon  said  assessment  rolls,  opposite  the  name  of  the 
company,  and  shall  be  and  constitute  the  value  of  the  entire 
property  of  such  railroad  company  within  this  state,  for  the 
levy  of  taxes  thereon,  subject  to  revision  and  correction  by  the 
State  Board  of  Equalization  as  hereinafter  provided." 

This  language  of  the  latter  section,  manifestly  refers  to  op- 
erating properly,  or,  as  termed  in  the  railroad  and  public  service 
commission  laws,  "property  used  for  the  public  convenience," 
and  is  the  same  class  of  property  which  it  was  the  duty  of  the 
Railroad  Commission  in  1908  to  determine  the  "total  market 
value  of,"  which  duty  later  devolved  upon  the  Public  Service 
Commission.  This,  we  think,  is  rendered  plain  by  a  reading  of 
§  9148,  above  quoted,  in  connection  with  the  provisions  of  the 
Railroad  Commission  law,  especially  as  amended  by  the  Public 
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Service  Commission  law  of  1911^  touching  the  duty  of  the  Com- 
mission and  the  effect  of  its  finding  of  value  of  such  property 
(Laws  1911,  p.  604,  §  92),  reading: 

"When  the  Commission  shall  have  valued  the  property  of  any 
public  service  company,  as  provided  for  in  this  section,  nothing 
less  than  the  market  value  so  found  by  the  Commission  shall  be 
taken  as  the  true  value  of  the  property  of  such  company  used 
for  the  public  convenience  for  the  purposes  of  assessment  and 
taxation." 

In  State  ex  reL  Oregon  R.  &  Nav.  Co.  v.  Clausen,  63  Wash. 
535,  116  Paa  7,  and  Spokane  &  I.  E.  R.  Co.  v.  Spokane  County, 
75  Wash.  72,  134  Pac.  688,  we  held,  in  effect,  that  the  property 
to  be  assessed  by  the  State  Board  of  Tax  Commissioners  and  the 
property  to  be  valued  by  the  Eailroad  and  Public  Service  Com- 
missions is  the  same  property.  We  are  prompted  to  make  this 
observation  so  that  it  may  be  rendered  plain  that  the  organized 
entity  consisting  of  appellant's  operating  property,  so  valued  for 
purposes  of  taxation,  did  not  include  any  property  other  than 
the  property  of  appellant  "used  for  the  public  convenience," 
and  that  whatever  other  property  may  have  been  owned  by  appel- 
lant in  that  year  was  not  valued  for  taxation  by  the  State  Board 
of  Tax  Commissioners,  but  by  the  county  assessors,  and  was 
not  regarded  as  entering  into  or  forming  part  of  appellant's 
operating  property. 

This  court  has  recognized,  in  harmony  with  what  seems  to  be 
the  well-settled  law  as  established  by  the  decisions  of  the  courts 
generally,  that  the  valuation  of  the  operating  property  of  a  rail- 
way company  for  purposes  of  taxation  by  the  State  Board  of 
Tax  Commissioners  as  an  entirety  and  the  apportioning  of  such 
valuation  to  the  several  counties  through  which  the  line  of  such 
railway  company  runs,  notwithstanding  certain  provisions  of 
our  Constitution  which  we  will  presently  notice,  is  a  lawful 
method  of  valuing  such  property  for  purposes  of  taxation.  Great 
jSTorthem  R.  Co.  v.  Snohomish  County,  48  Wash.  478,  93  Pac. 
924;  Great  Northern  R.  Co.  v.  Snohomish  County,  64  Wash.  23, 
102  Pac.  881 ;  State  ex  rel.  Morton  v.  Back,  72  Neb.  402,  69 
L.RA.  447,  100  N.  W.  952;  Wells,  F.  &  Co.'s  Express  v. 
Crawford  County,  63  Ark.  576,  37  L.R. A.  371,  40  S.  W.  710 ; 
State  v.  Western  U.  Teleg.  Co.  96  Minn.  13,  104  N.  W.  567; 
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Chicago  &  K  W.  R.  Co.  v.  State,  128  Wis.  553,  108  N.  W. 
557;  State  R.  Tax  Cases,  92  F.  S.  676,  23  L.  ed.  663;  Chicago, 
B.  &  Q.  R.  Co.  V.  Babcock,  204  IT.  S.  685,  61  L.  ed.  636,  27 
Sup.  Ct.  Rep.  326. 

The  last-cited  case  is  particularly  applicable  here,  because  it 
was  there  held  that  a  state  may  tax  that  portion  of  the  operating 
property  of  an  interstate  railway  lying  within  the  state  as  an  or- 
ganic portion  of  the  whole.  However,  counsel  do  not  contend 
against  the  effect  of  the  unit  rule  of  assessment,  except  in  so  far 
as  such  rule  has,  as  they  claim,  been  applied  by  the  State  Board 
of  Tax  Commissioners  so  as  to  make  a  part  of  the  total  valu- 
ation of  appellant's  operating  property  the  intangible  elements  of 
value  amounting  to  $12,291,805.  There  has  not  come  to 
our  notice  any  decisions  of  the  courts  dealing  directly 
with  the  exact  problem  thus  presented.  Some  pertinent  obser- 
vations, however,  have  been  made  by  the  courts  of  Michigan  and 
Wisconsin  which  are  in  harmony  with  our  view  already  indicat- 
ed, that  this  intangible  value  is  something  different  from  "good 
will"  value.  In  Detroit  Citizens'  Street  R.  Co.  v.  Detroit,  125 
Mich.  673,  84  Am.  St.  Rep.  589,  85  lif.  W.  96,  involving  the 
taxation  of  the  company's  franchise  in  connection  with,  or  rather 
as  an  intangible  element  of,  value  attaching  to  its  physical  prop- 
erty, Justice  Hooker,  speaking  for  the  court,  said: 

"When,  however,  they  [franchises]  are  associated  with  prop- 
erty which  makes  them  available,  the  property  with  which  they 
are  connected  generally  takes  on  a  new  form  in  the  law,  and  is 
enhanced  by  the  privileges  and  uses  to  which  it  is  adapted  and 
applied,  and  pays  a  correspondingly  increased  tax,  because  it  has 
an  increased  cash  value.     •     .     • 

"The  relator  contends  that  the  personal  property  should  be 
assessed  upon  the  basis  of  the  component  parts  of  the  railway 
system ;  i.  e.,  a  given  price  per  mile  for  track  and  overhead  con- 
struction, an  average  sum  per  car,  and  a  certain  sum  for  machin- 
ery, all  bearing  some  relation  to  their  cost  or  the  price  at  which 
similar  articles  can  be  obtained.  In  fact,  the  relator  claimed  up- 
on the  hearing  below  that  the  tangible  property  was  so  valued, 
and  that  some  $2,000,000  or  more  was  then  added  for  the  value 
of  the  franchise.  The  court  set  the  matter  at  rest,  however,  by 
finding  that,  in  fixing  the  value  of  the  personal  property,  the 
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assessors  took  into  consideration  and  included  the  franchise  in 
the  streets.  .  .  •  The  individuality  of  the  elements  of  the 
road  as  chattels — f.  e.,  spikes,  rails,  ties,  poles,  wire,  etc. — has 
become  lost,  as  in  other  cases  of  fixtures,  by  being  transformed 
into  other  property,  the  value  of  which  is  to  be  detennined  by 
relation  to  that  kind  of  property,  and  not  to  spikes,  ties,  rails, 
etc.,  just  as  fine  furniture  is  valued  by  comparison  with  similar 
articles,  and  not  with  similar  materials  to  those  entering  into  ita 
construction. 

"It  is  obvious  that  the  relator's  property  is  worth  much  more 
as  a  street  railway,  equipped  and  in  successful  operation,  than 
the  elements  which  enter  into  its  construction  would  be  as  sec- 
ondhand railway  material.  It  may  be  worth  much  more  than 
what  it  would  cost  to  reproduce  the  physical  aggregation  of 
property  constituting  such  railway  and  its  equipment,  and  cir- 
cumstances might  exist  which  would  make  it  worth  less.  The 
propriety  of  treating  aggregations  of  property  as  a  unit  is  as 
natural  and  proper  for  the  purposes  of  assessment  as  for  sale, 
and  this  is  especially  so^where  the  various  articles  are  so  essential 
to  the  purpose  for  which  they  are  combined  that  the  withdrawal 
of  one  or  any  class  would  destroy,  or  substantially  impair,  the 
use  of  all  for  the  purposes  to  which  in  their  new  fdl*m  they  are 
adapted. 

"We  may  take  judicial  notice  that  the  relator's  street  railway 
has  a  large  market  value,  much  in  excess  of  any  amount  that 
could  be  obtained  for  the  same  if  it  were  to  be  dismantled,  and 
ita  rails,  cars,  nwtors,  wires,  etc.,  sold  separately.  In  such  a  case 
it  would  practically  go  as  junk.  Again,  the  easement  of  a  st<?am 
railroad  in  a  continuous  right  of  way  through  the  state  over  a 
desirable  route,  and  in  use,  has  a  much  greater  value  than  the 
same  kind  of  a  right  not  in  use,  or  in  small,  disconnected  pareels* 
or  in  a  remote  region,  where  it  cannot  be  used  profitably.  Manu- 
facturing establishments  and  large  buildings,  favorably  located 
and  adapted  to  special  uses,  illustrate  the  same  principle,  and  we 
think  it  is  incorrect  to  say  that  the  recognition  of  this  principle, 
and  its  consideration  in  assessment,  is  taxing  the  good  will  of  a 
business,  which,  like  executory  contracts,  has  not,  usually,  been 
thought  to  be  taxable.^' 

In  Washburn  v.  Washburn  Waterworks  Co.  120  Wis.  575,  98 
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U".  W.  539,  Justice  Marshall,  speaking  for  the  court  touching  the 
element  of  intangible  value  entering  into  the  operating  property 
of  a  public  service  corporation,  having  reference  more  particu- 
larly, however,  to  its  franchise,  after  citing  decisions,  observed: 
^'An  examination  of  those  and  other  cases  decided  here  that 
might  be  referred  to  shows  that  it  has  been  as  firmly  established 
as  anything  can  be  by  judicial  determinations  that  all  the  prop- 
erty of  a  public  service  corporation,  such  as  appellant,  street  and 
other  railway  companies,  and  public  lighting  companies,  whether 
real,  personal,  or  mixed,  in  the  ordinary  sense  of  those  terms, 
including  franchises  other  than  the  mere  right  to  be  a  corpora- 
tion, is  one  entire  indivisible  thing ;  that  all  the  parts  partake  of 
the  nature  of  the  franchise  from  which  springs  the  public  duty, 
and,  as  that  is  deemed  to  be  personalty,  all  should  be  regarded  as 
such.  In  that  view  it  would  be  the  height  of  absurdity  to  con- 
sider value  and  impose  a  tax  upon  one  part  of  such  entire  thing 
separate  from  the  rest.  There  can  be  no  separation  without 
destruction.  Therefore  the  separate  value  of  the  parts  in  the 
aggregate  would  not  necessarily  approximate  to  or  be  any  legiti- 
mate measure  of  the  value  of  all  the  parts,  viewed  as  one  com- 
plete machine,  so  to  speak.  The  franchise  by  itself  would  be 
valueless.  The  plant  in  its  parts  as  realty  and  personalty  ac- 
cording to  the  character  thereof,  irrespective  of  the  combination 
of  all  into  one  entire  thing,  might  be  of  little  value,  and  probably 
would  be,  as  compared  to  what  they  would  represent  in  the  new 
form,  produced  by  the  union  of  many  parts  into  one.  The  great 
value  is  produced  by  the  combination  of  parts  into  one  complete 
working  machine,  adapted  in  a  high  degree  to  the  service  of  man. 
One  might  as  well  endeavor  to  value  one  part  of  any  mechanical 
device  by  itself  as  to  so  value  the  franchise  of  a  public  service 
corporation  by  itself,  or  so  value  its  land,  or  likewise  its  mov- 
ables. To  do  so  leaves  out  of  view  the  great  and  often  chief 
element  of  value  which  is  produced  by  the  combination.  So,  in 
order  to  deal  justly  in  the  distribution  of  public  burdens,  the 
entire  property  in  use  and  for  use  in  the  exercise  of  the  public 
franchise,  for  the  purposes  of  taxation,  should  be  regarded  as 
realty,  the  franchise  and  movables  being  viewed  as  appurte- 
nant to  the  lands,  or  the  intangible  element  regarded  as  person- 
alty, and  the  physical  elements,  consisting  of  lands  and  mov- 
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ables,  be  regarded  as  appurtenant  thereto  and  partaking  of  its 
character." 

Assuming  that  the  Michigan  and  Wisconsin  courts  in  these 
decisions  were  dealing  with  no  other  intangible  element  of  value 
than  that  of  a  franchise,  we  think  nevertheless  their  observations 
are  applicable  here,  in  that  such  franchise  value  attaching  to 
the  physical  property  involved  in  those  decisions  attaches  to  the 
physical  property  in  the  same  way  and  is  of  the  same  nature  as 
such  elements  of  value  considered  by  the  Railroad  Commission 
and  the  tax  boards  in  this  controversy.  The  intangible  value 
here  involved  is  no  less  inseparable  from  the  value  of  the  physi- 
cal property.  We  are  of  the  opinion  that  this  intangible 
value  considered  by  the  Railroad  Commission,  the  State  Board 
of  Tax  Commissioners,  and  the  State  Board  of  Equalization  as 
entering  into  and  enhancing  the  value  of  appellant's  operating 
property,  was  not  the  application  of  an  unlawful  measure  of 
value  of  such  property  for  purposes  of  taxation,  nor  was  it  a 
measure  of  the  value  by  a  different  standard  than  that  applied 
by  the  county  assessors  to  the  property  of  the  concerns  of  Jthe 
nature  mentioned  in  appellant's  complaint,  notwithstanding  the 
"good  will"  of  such  concerns  was  not  considered  as  an  intangible 
element  of  value  attaching  to  their  property.  The  element  of 
"good  will"  value,  which  it  is  insisted  was  omitted  by  the  county 
assessors  from  the  value  of  the  property  of  business  concerns, 
attaches  to  the  business,  rather  than  to  the  physical  property,  of 
the  concern;  while  this  intangible  element  considered  by  the 
Railroad  Commission  and  the  State  Taxing  Boards  as  ^ihancing 
the  value  of  appellant's  operating  property  attaches  to,  and  in- 
heres in,  such  property  regardless  of  its  ownership.  This,  we 
think,  logically  results  from  the  fact  that  such  property  consti- 
tutes an  organized  entity  having  a  fixed  physical  location,  dedi- 
cated by  law,  in  a  sense,  to  public  service,  and  constitutes  an 
entity  which  neither  appellant  nor  its  successors  in  ownership, 
whoever  they  may  be,  can  destroy  or  impair  so  as  to  result  in  a 
discontinuance  of  such  public  service.  This  intangible  element 
of  value,  as  already  suggested,  is  much  more  akin  to  that  in- 
tangible something  which  has  so  much  to  do  with  the  value  of 
real  property,  inseparable  therefrom  so  long  as  such  intangible 
element  exists,  regardless  of  the  ownership  of  such  property. 
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We  are  reminded  hj  counsel  for  appellant  that  the  public 
service  commission  law  was  amended  in  1913,  touching  the  force 
and  effect  of  the  findings  of  the  Public  Service  Commission  as 
to  the  value  of  appellant's  operating  property,  to  read  as  follows : 

"The  findings  of  the  Commission  so  filed,  or  as  the  same  may 
be  corrected  by  the  courts,  when  properly  certified  under  the  seal 
of  the  Commission,  shall  be  admissible  in  evidence  in  any  action, 
proceeding,  or  hearing,  excepting  with  respect  to  matters  of  as- 
sessment and  taxation,  in  which  the  state  or  any  officer,  depart- 
ment, or  institution  thereof,  or  any  county,  municipality,  or 
other  body  politic,  and  the  public  service  company  affected,  is 
interested."    Laws  1913,  p.  666. 

Such  amendment  became  effective  on  June  12,  1913,  before 
the  equalization  of  the  value  of  appellant's  operating  property 
by  the  State  Board  of  Equalization  in  September  of  that  year. 
In  this  connection  we  note  that  in  1913,  before  the  passage  of 
this  amendment,  another  act  was  passed  amending  the  general 
revenue  laws  of  the  state,  reading  in  part  as  follows: 

"All  property  shall  be  assessed  at  not  to  exceed  60  per  cent  of 
its  true  and  fair  value  in  money."    Laws  1913,  p.  438. 

Such  amendment  also  became  effective  on  June  12,  1913. 
This  amendment,  which  changed  the  statutory  measure  of  values 
for  taxation  purposes  from  the  true  value  as  prescribed  by 
§  9112,  Rem.  &  Bal.  Code,  to  "not  to  exceed  60  percent" 
thereof,  would  seem  to  have  been  rendered  necessary  by  the 
amendment  to  the  public  service  commisison  law  in  this  respect, 
to  the  end  that  the  uniform  rule  of  taxation  prescribed  by  article 
7  of  our  Constitution  be  not  violated.  We  therefore  have  a 
different  rule  for  the  valuing  of  all  property  within  the  state  for 
taxation  coming  into  existence  on  June  12,  1913.  Counsel 
argue  that  the  State  Board  of  Equalization  disregarded  its  duty 
in  giving  any  consideration  to  the  findings  of  the  Railroad  and 
Public  Service  Commissions  of  1908  and  1911  as  to  the  total 
value  of  appellant's  operating  property,  because  the  measure 
of  value  applied  by  those  Commissions  was  in  no  event  appli- 
cable in  September,  1913,  for  purposes  of  taxation;  another  rule 
having  been  prescribed  by  statute  and  become  effective  on  June 
12,  1913.  But  let  us  also  be  reminded  that  the  State  Board  of 
Tax  Commissioners  valued  appellant's  operating  property  for 
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taxation  for  the  year  1913,  and  certified  the  same  to  the  State 
Board  of  Equalization,  as  the  statute  required,  in  May,  1913, 
and  that  the  county  assessors  had  made  their  assessments  within 
their  respective  counties  for  that  year  prior  to  this  statutory 
change  in  the  measure  of  value,  occurring  on  June  12,  1913. 
Rem.  &  Bal.  Code,  §  9102.  So  it  is  apparwit  that  all  of  the 
property  of  the  state  had  been  assessed  by  the  county  assessors 
and  the  State  Board  of  Tax  Commissioners  before  any  change 
in  the  law  touching  the  value  of  property  for  taxation  had  be- 
come effective.  Manifestly,  then,  such  assessments  were  at  the 
time  they  were  made  strictly  legal,  unless  that  made  by  the 
State  Board  of  Tax  Commissioners  was  excessive  for  some  other 
reason  than  because  of  the  inclusion  therein  of  the  intangible 
element  of  value  complained  of  by  appellant  Now,  confining 
ourselves  to  this  particular  branch  of  the  controversy — that  is, 
the  question  of  the  inclusion  of  this  intangible  element  of  value 
in  the  assessment  of  appellant's  operating  property — the  prob- 
lem in  its  last  analysis  is:  Was  such  intangible  element  of  value 
properly  included  by  the  State  Board  of  Tax  Commissioners? 
This  question  manifestly  can  only  be  answered  in  the  aflSrmative 
in  view  of  the  state  of  the  law  in  May,  1913,  when  that  board 
assessed  appellant's  operating  property,  and  the  county  assessors 
had  completed  their  assessments  within  the  respective  counties 
for  the  year  1913,  all  of  the  assessments  of  property  within  the 
state  occurring  when  the  prescribed  statutory  measure  of  value 
of  all  property  for  taxation  was  "market  value."  Reviewing  the 
law  upon  this  subject,  as  then  existing,  in  Spokane  &  I.  £.  R. 
Co.  V.  Spokane  County,  75  Wash.  72,  87,  134  Pac  688,  694,  we 
said: 

"These  provisions,  in  their  last  analysis,  seem  to  us  to  plainly 
fix  the  same  measure  of  value,  which,  reduced  to  its  simplest 
terms,  is  ^market  value.'  Neither  the  revenue  laws  nor  the  pub- 
lic service  commission  law  recognize  any  other  standard  of 
value.  It  follows  that  these  laws,  if  administered  according  to 
their  terms,  will  not  result  in  unequal  values  being  placed  upon 
property  of  different  owners,  nor  require  such  owners  to  pay 
taxes  other  than  in  proportion  to  the  value  of  their  property,  all 
measured  by  the  same  standard." 

So  it  is  not  a  question  of  the  State  Board  of  Equalization 
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adopting  the  findings  of  the  Railroad  and  Public  Service  Com- 
missions as  to  the  value  of  appellant's  operating  property;  but 
it  is  a  question  of  that  Board's  adoption  of  the  value  of  ap- 
pellant's operating  property  as  determined  by  the  State  Board  of 
Tax  Commissioners,  the  lawfully  constituted  assessor  thereof. 
It  is  an  assessment,  strictly  legal  when  made,  in  so  far  as  it 
included  the  intangible  element  of  value  above  noticed,  unless 
excessive  because  of  changed  conditions.  We  conclude  that  the 
change  in  the  law  touching  the  standard  of  value  of  property  for 
taxation  purposes  did  not  render  the  duty  of  the  state  and  county 
boards  of  equalization  touching  the  equalization  for  the  year 
1913  difFerent  from  what  such  duties  would  have  been,  in  the 
absence  of  this  particular  change  in  the  law. 

Counsel  for  appellant  state  the  second  of  their  principal  con- 
tentions as  follows: 

"The  assessment  of  appellant's  operating  property  on  the  basis 
of  its  supposed  value  in  the  aggregate,  while  assessing  the  gen- 
eral property  of  the  state  on  a  much  more  favorable  basis,  con- 
stitutes an  illegal  discrimination  and  violates  §§  1,  2,  and  3  of 
article  7  of  the  state  Constitution,  and  the  14:th  amendment  to 
the  Constitution  of  the  United  States." 

Our  foregoing  discussion,  we  think,  leaves  little  to  be  said 
upon  this  contention,  since  we  have  determined  that  other  prop- 
erty within  the  state  was  not  assessed  upon  a  more  favorable 
basis  than  was  appellant's  operating  property  for  the  year  1913, 
in  view  of  the  nature  of  such  property  as  an  organized  entity. 
So  far  as  the  measure  of  value  of  appellant's  operating  prop- 
erty, as  compared  with  the  measure  of  value  of  other  property 
within  the  state  adopted  for  taxation  purposes,  is  concerned, 
we  rest  our  conclusion  that  there  has  been  no  violation  of  the 
rule  of  uniformity  prescribed  by  article  7  of  our  Constitution, 
upon  the  grounds  already  noticed.  Upon  the  same  grounds  we 
rest  our  conclusion  that  no  right  guaranteed  by  the  14th  Amend- 
ment to  the  Federal  Constitution  has  been  violated. 

We  are  reminded  by  counsel  for  appellant  of  the  provisions 
of  §  3,  art.  7,  of  our  state  Constitution,  reading  as  follows: 

"The  legislature  shall  provide  by  general  law  for  the  assessing 
and  levying  of  taxes  on  all  corporation  property  as  near  as  may 
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be  by  the  same  methods  as  are  provided  for  the  assessing  and 
levj'ing  of  taxes  on  individual  property." 

The  framers  of  this  constitutional  provision  evidently  recog- 
nized that  it  might  be  desirable  and  even  more  conducive  to  the 
rule  of  uniformity  prescribed  by  other  sections  of  the  Consti- 
tution that  corporate  property,  by  reason  of  the  peculiar  nature 
of  much  of  such  property,  so  far  as  the  intangible  elements  enter- 
ing into  its  value  is  concerned,  be  assessed  by  a  method  differing 
in  some  degree  from  that  employed  in  the  assessing  of  other 
property.  We  are  of  the  opinion  that  the  mere  fact  that  the  as- 
sessing of  appellant's  operating  property  as  a  unit  by  the  State 
Board  of  Tax  Commissioners  as  prescribed  by  the  law  relating 
to  assessment  of  railway  operating  property,  instead  of  by  the 
county  assessors,  as  other  property  is  to  "be  assessed  under  the 
general  revenue  laws,  is  not  violative  of  this  provision  of  the 
Constitution,  so  long  as  such  property  is  charged  by  the  same 
rate  of  levy  and  its  assessed  value  measured  by  the  same  stand- 
ard as  other  property  within  the  state.  There  is  no  question 
here  involved  as  to  the  rate  of  levy;  and  we  think  we  have  al- 
ready demonstrated  that  the  measure  of  value  applied  to  appel- 
lant's operating  property  is  the  same  as  that  applied  to  other 
property  within  the  state  for  the  purpose  of  taxation.  Our  de- 
cisions in  State  ex  rel.  Oregon  R.  &  Nav.  Co.  v.  Clausen,  63 
Wash.  535,  116  Pac.  7,  and  Spokane  &  I.  E.  R.  Co.  v.  Spokane 
County,  75  Wash.  72,  134  Pac.  6S8,  are  in  harmony  with  this 
conclusion,  though  this  exact  question  was  not  there  considered. 

In  support  of  their  claim  violation  of  appellant's  rights  guar- 
anteed by  the  14th  Amendment  to  the  Federal  Constitution, 
counsel  for  appellant  cite,  and  apparently  rely  most  strongly 
upon,  the  decision  of  the  United  States  Supreme  Court  in  Ray- 
mond V.  Chicago  Union  Traction  Co.  207  U.  S.  20,  52  L.  ed.  78, 
28  Sup.  Ct  Rep.  7,  12  Ann.  Cas.  757.  A  critical  reading  of 
that  case,  we  think,  will  show  that  a  discrimination  of  the  nature 
there  involved  does  not  exist,  as  claimed  by  counsel,  in  this  con- 
troversy. The  nature  of  the  discrimination  there  involved  is 
found  in  the  statement  of  Justice  Peckham  at  page  36  of  207  U. 
S.  as  follows: 

"The  case  before  us  is  one  which  the  facts  make  exceptionaL 
It  is  made  entirely  clear  that  the  Board  of  Equalization  did  not 
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equalize  the  assessments  in  the  eases  of  these  corporations,  the 
eflFeet  of  which  was  that  they  were  levied  upon  a  different  prin- 
ciple or  followed  a  different  method  from  that  adopted  in  the 
case  of  other  like  corporations  whose  property  the  board  had 
assessed  for  the  same  year.  It  was  not  the  mere  action  of  in- 
dividuals, but,  under  the  facts  herein  detailed,  it  was  the  action 
of  the  state  through  the  Board.  There  is  here  no  contention  of 
illegality  simply  because  of  assessing  the  franchises  of  these  cor- 
porations at  a  different  rate  from  tangible  property  in  the  state, 
which  the  state  might  do  (Coulter  v.  Louisville  &  N.  R.  Co.  196 
TJ.  S.  599,  49  L.  ed.  615,  25  Sup.  Ct.  Eep.  342),  but  it  is  asserted 
that  the  Board  assessed  the  franchises  and  other  property  of 
these  companies  at  a  different  rate  and  by  a  different  method 
from  that  which  had  been  employed  by  the  Board  for  other  cor- 
porations of  the  same  class  for  that  year.  The  result  is  an  enor- 
mous disparity  and  discrimination  between  the  various  assess- 
ments upon  the  corporations.^^ 

It  is  not  claimed  that  in  the  assessing  and  equalization  of  the 
value  of  appellant's  operating  property  there  was  any  discrimina- 
tion made  by  the  taxing  officers  as  between  it  and  other  railway^ 
corporations.  Even  should  we  view  the  allegations  of  the  com- 
plaint as  having  some  reference  to  property  and  the  intangible- 
value  thereof  other  than  the  mere  good  will  of  private  business- 
concerns,  it  is  apparent  that  the  allegations  of  the  complaint  do* 
not  even,  as  so  viewed,  point  with  any  degree  of  certainty  to  any 
material  quantity  of  such  property  which  had  been  assessed  by 
the  use  of  a  different  standard  of  value  than  that  employed  ini 
assessing  appellant's  operating  property,  which,  in  any  event,, 
would  render  the  complaint  insufficient  so  far  as  this  branch  of 
the  controversy  is  concerned.  First  Nat.  Bank  v.  Chehalis^ 
County,  6  Wash.  64,  32  Pac.  1051;  Washington  Nat.  Bank  v. 
Seattle,  9  Wash.  608,  38  Pac.  219.  i 

We  think  we  have  shown  that  the  intangible  element  of  value 
attaching  to  appellant's  operating  property  and  considered  by 
the  Railroad  and  Public  Service  Commissions  in  determining 
the  total  value  of  such  property  is  something  more  and  quite 
different  from  mere  "good  will"  value  attaching  to  a  business  of 
a  private  concern,  and  that  the  measuring  of  the  value  of  such 
operating  property  by  the  inclusion  of  this  intangible  element 
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therein  is  not  a  different  measure  of  value  than  that  applied  to 
property  of  private  concerns  without  regard  to  the  good  will  value 
of  the  business  of  such  concerns,  because  such  good  will  value 
does  not  enter  into  the  value  of  the  physical  property  of  such 
concerns,  nor  has  the  property  of  such  concerns  any  intangible 
value  of  the  nature  which  attaches  to  appellant's  operating  prop- 
erty. This,  we  think,  in  its  last  analysis,  is  the  alleged  discrimi- 
nation which  counsel  insists  has  resulted  from  the  valuation  of 
property  within  the  state  for  taxation  in  the  year  1913.  It 
seems  plain  to  us  that  there  has  been  no  violation  of  any  right 
guaranteed  to  appellant  by  either  the  state  or  Federal  Constitu- 
tions. 

Counsel  for  appellant  state  their  third  and  last  principal  con- 
tention as  follows: 

^^The  assessment  of  appellant's  property  so  as  to  include  the 
item  of  $12,291,805  in  excess  of  the  full  cost  of  reproduction 
of  the  property  was  grossly  excessive  in  the  year  1913." 

This  contention  apparently  does  not  mean  that  appellant's 
operating  property,  viewed  as  a  unit,  was  not,  in  fact,  of  the 
total  market  value  of  $126,105,337  in  the  year  1913,  as 
determined  by  the  State  Board  of  Tax  Commissioners  and  the 
State  Board  of  Equalization  for  that  year,  and  as  was  previously 
determined  by  the  findings  of  the  Railroad  and  Public  Service 
Commissions  in  the  years  1908  and  1911.  We  have  already 
noticed  that  the  appellant  does  not  allege  unqualifiedly  that 
the  total  value  of  its  operating  property,  viewed  as  a  unit,  did 
not,  in  fact,  equal  that  sum  in  the  year  1913.  Coun- 
sel's whole  argument  seems  to  avoid,  with  marked  cir- 
cumspection, committing  themselves  to  an  unqualified  con- 
tention that  appellant's  operating  property,  viewed  as  a  unit, 
was  not  of  that  total  value  in  the  year  1913;  but  is  directed  to 
the  question  of  the  total  value  of  appellant's  operating  property, 
eliminating  its  intangible  value  when  viewed  as  a  unit  as  com- 
pared with  the  value  of  other  property  within  the  state.  Assum- 
ing for  argument's  sake  that  this  is  not  a  wholly  fair  statement 
of  counsel's  position  upon  this,  their  third  principal  contention, 
what  facts  are  alleged  in  the  complaint  pointing  to  a  material 
depreciation  in  the  market  value  of  appellant's  operating  prop- 
erty such  as  to  warrant  a  court  of  equity  interfering  with  the 
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assessment  thereof  for  purposes  of  taxation  by  the  proper  taxing 
officers  of  the  state?  Counsel  assert  under  their  third  principal 
contention  that  ^'the  assessment  is  excessive  because  of  the 
radical  change  in  conditions,  resulting  in  a  large  decrease  in  the 
net  earnings  of  the  property,  and  a  consequent  permanent  im- 
pairment of  its  value." 

The  only  facts  alleged  or  urged  in  support  of  this  particular 
contention  are  the  allegations  of  the  complaint  touching  de- 
preciation in  the  net  earnings  of  appellant's  operating  property 
from  approximately  $7,000,000  in  the  year  1907  to  approxi- 
mately $4,000,000  in  the  year  1912;  the  latter  being  the  year 
immediately  preceding  that  in  which  this  assessment  was  made. 
We  also  note  that  the  only  specific  sum  claimed  as  the  amount 
of  such  depreciation  is  the  $12,291,805  mentioned  in  their  com- 
plaint and  in  the  preceding  portion  of  their  argument,  claimed 
as  unlawfully  added  to  the  value  of  appellant's  physical  operating 
property  as  its  intangible  value  when  viewed  as  a  unit.  We  have 
also  noticed  that  there  are  no  wilfully  fraudulent  acts  charged 
against  either  the  State  Board  of  Tax  Commissioners  or  the 
State  Board  of  Equalization;  nor  is  it  charged  that  either  of 
these  Boards  refused  to  hear  all  the  evidence  that  was  submitted 
to  them  by  the  appellant  when  they  were  considering  the  value 
of  appellant's  operating  property.  While  it  is  alleged  that  these 
Boards  arbitrarily  reached  their  decisions  and  refused  to  exercise 
their  honest  judgment,  this,  we  think,  amounts  to  practically 
nothing  more  than  that  they  erroneously  reached  their  decisions 
when  the  facts  left  no  room  for  difference  of  opinion  as  to  what 
their  decisions  ought  to  have  been  as  to  the  value  of  appellant's 
operating  property.  To  sustain  this  particular  contention  of 
counsel,  it  seems  to  us,  would  mean  nothing  more  than  to  say 
that  the  valuation  of  appellant's  operating  property  as  a  unit 
in  the  total  sum  of  $126,165,337  in  the  year  1913  was  excessive, 
and  the  result  of  arbitrary  and  capricious  action  on  the  part  of 
these  taxing  boards,  simplj'  because  it  must  be  so  presumed  from 
'  the  sole  fact  of  this  alleged  excess  of  $12,291,805,  which  in 
no  event  would  constitute  an  excess  valuation  exceeding  10  per 
cent  We  think  no  decision  can  be  found  where  a  court  of  equity 
has  ever  interfered  with  an  assessment  upon  such  a  showing  as 
this  in  the  absence  of  a  showing  of  actual  fraud  on  the  part  of 
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the  taxing  officers.  Counsel  call  our  attention  to,  and  rely 
principally  upon,  our  recent  decision  in  Spokane  &  I.  E.  R.  Co. 
V.  Spokane  County,  —  Wash.  — ,  143  Pac.  307,  to  support  their 
position  in  this  particular  contention,  but  in  that  case  the  rail- 
road company's  operating  property,  viewed  as  a  unit,  was  alleged 
to  be  assessed  at  $12,500,000,  when  its  market  value  at  the  time 
was,  in  fact,  not  in  excess  of  $6,645,000;  in  other  words,  the 
allegations  of  the  complaint  in  that  case  showed  that  the  railroad 
company's  operating  property  was  assessed  substantially  double 
its  real  value.  If  this  could  be  clearly  proved  upon  trial,  together 
with  other  circumstances  there  pleaded,  as  was  held,  it  would 
bo  an  excessive  assessment,  and  such  as  would  warrant  interfer- 
ence with  by  a  court  of  equity,  and  would  of  itself  raise  a  pre- 
sumption of  constructive  fraud.  The  view  there  expressed  is 
but  in  harmony  with  the  previous  decisions  of  this  court  holding, 
as  stated  by  Justice  Main  in  Simpson  Logging  Co.  v.  Chehalis 
County,  80  Wash.  245,  248,  141  Pac.  344,  346,  that  ''the  value 
of  property  for  the  purposes  of  taxation  as  equalized  or  adopted 
by  the  Board  of  Equalization  may  be  so  grossly  in  excess  of 
the  actual  value  as  to  constitute  constructive  fraud.  In  such  a 
case,  the  court  has  jurisdiction  to  review  the  assessment  in  a 
proper  proceeding." 

In  no  case  has  this  court  ever  interfered  with  an  assessment 
of  property  for  purposes  of  taxation,  upon  the  sole  ground  of 
excessive  assessment,  in  the  absence  of  a  showing  of  actual  fraud 
on  the  part  of  the  taxing  officers,  where  the  difference  betweeD 
the  assessed  value  and  the  actual  value  was  as  small  as  10  per 
cent.  We  conclude  that  we  should  not  interfere  in  this  case 
however  strong  the  proof  might  be  as  to  the  actual  value  of  the 
property  being  only  10  per  cent  less  than  the  amount  it  is  valued 
by  the  proper  assessing  authorities;  that  necessarily  being  a 
question  of  opinion,  and  there  being  practically  no  other  fact 
upon  which  to  rest  an  attribution  of  fraud  to  such  assessing  and 
equalizing  authorities. 

Other  minor  contentions  are,  we  think,  necessarily  disposed 
ol  Dy  what  we  have  already  said. 

The  judgment  is  affirmed. 

Morris,  Ch.  J.,  and  Ellis,  Fullerton,  Mount,  Main,  Crow,  and 
Holcomb,  JJ.,  concur; 


Digitized  by  LjOOQ IC 


MICHIGAN  a  R.  CO.  T.  MICHIGAN  RAILROAD  COM.  263 

tJNITBD  STAT£S  SUPBJSME  COURT. 

MICHIGAN  CENTEAL  BAILROAD  COMPANY,  Plff.  in  Err., 
MICHIGAN  BAILROAD  COMMISSION. 

[No.  91.] 
(236  U.  S.  615,  59  L.  ed,  — ,  35  Sup.  Ct  Rep.  422.) 

Bmn'  to  8tate  court  —  Scope  of  review  —  Statutory  oonetruetion. 

Whether  distinctions  had  previously  been  recognized  under  the 
Michigan  laws  between  "railroads"  and  "street  railways;"  whether 
these  distinctions  were  preserved  or  disregarded  by  Mich.  Pub.  Acts 
1907,  act  No.  312,  Pub.  Acts  1909,  act  No.  300,  and  whether  the  pro- 
visions of  §  7  of  these  acts,  relating  to  interchange  of  traffic,  were  in- 
tended to  apply  to  both  kinds  of  roads  or  to  "railroads"  only,  are  ques- 
tions which  the  Federal  Supreme  Court  may  not  consider  on  writ  of 
error  to  the  highest  court  of  the  state,  but  are  conclusively  foreclosed 
by  the  decisions  of  the  state  court. 

Error  to  state  courts  Scope  of  review -^  Statutory  construction. 

The  Federal  Supreme  Court,  when  reviewing  the  judgment  of  a 
state  court,  cannot  go  behind  the  ruling  of  the  latter  court  that  the 
state  railroad  commission,  in  making  an  order  for  the  interchange  of 
traffic  between  a  steam  railroad  and  an  interurban  electric  railway, 
acted  in  the  authorized  exercise  of  the  state's  power  of  regulation,  and 
that  the  two  companies  are  legally  competent  to  perform  the  duties 
thereby  respectively  imposed  upon  them. 

Constitutional  law  —  Due  process  of  law  —  Compelling  interchange  of 
railway  traffic. 

A  state,  acting  within  its  jurisdiction,  and  not  in  hostility  to 
any  Federal  regulation  of  interstate  commerce,  may,  without  denying 
the  due  process  of  law  guaranteed  by  U.  S.  Const.,  ]4th  Amend.,  make 
a  reasonable  order  requiring  a  carrier  to  permit  empty  or  loaded  cars 
owned  by  it  to  be  hauled  from  its  line  upon  a  connecting  line  for  pur- 
poses of  loading  or  delivery  of  intrastate  freight,  and  to  permit  the 
cars  of  other  carriers,  loaded  with  such  freight,  consigned  to  points 
on  the  connecting  line,  to  be  hauled  from  its  line  upon  the  connecting 
line  for  purposes  of  delivery. 

Constitutional  law  —  Due  process  of  law  —  Compelling  intercltange  of 
railway  traffic. 

The  property  of  a  steam  railway  carrier  is  not  taken  without 
due  process  of  law,  contrary  to  U.  S.  Const.,  14th  Amend.,  by  an  order 
of  the  Michigan  Railroad  Commission,  made  under  the  authority  of 
Mich.  Pub.  Acts  1907,  act  No.  312,  §  7,  requiring  such  railway  com- 
pany to  interchange  with  an  interurban  electric  railway,  at  the  point 
of  physical  connection  in  a  specified  town,  cars,  carload  and  less  than 
carload  shipments,   and  passenger  traffic,   where  such   order   does  not 
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require  the  steam  railway  company  to  haul  cars  to  points  on  the 
electric  railway,  but  only  to  permit  them  to  be  hauled  by  the  electric 
railway  company,  and  does  not  exclude  the  ordinary  remedies  for  de- 
lay in  returning  the  cars,  or  for  loss  or  damage  to  them,  and  does 
not  contemplate  that  the  steam  railway  company  shall  be  required  to 
permit  the  use  of  its  cars  (or  of  the  cars  of  other  carriers  for  which  it 
is  responsible)  beyond  its  line  without  compensation. 
Commerce  ^  State  regulation  ~~  Intercliange  of  railway  traffic^ 

The  Federal  Supreme  Court  will  assume,  until  the  contrary  is 
made  to  appear,  that  no  disregard  of  the  needs  of  interstate  commerce 
is  involved  in  an  order  of  a  state  railroad  commission,  which  intrin- 
sically applies  only  to  intrastate  traffic,  requiring  a  steam  railway  car* 
rier  and  an  interurban  electric  railway  company  to  interchange  cars, 
carload  and  less  than  carload  shipments,  and  passenger  traffic,  at  the 
point  of  physical  connection  in  a  specified  town,  and  in  accordance 
with  the  provisions  of  Mich.  Pub.  Acts  1907,  act.  No.  312,  §  7,  i.  e.,  "in 
the  same  manner  and  under  the  same  general  conditions,  except  as  to 
motive  power,  as  belt  line  railroads  and  terminal  railroads  are  now 
or  may  be  used  for  like  purposes." 

[Submitted  December  1,  1914.     Decided  March  8,   1915.] 

In  error  to  the  Supreme  Court  of  the  state  of  Michigan  to 
review  a  judgment  awarding  a  peremptory  writ  of  mandamus 
to  compel  compliance  with  an  order  of  the  State  Railroad  Com- 
mission, requiring  a  steam  railway  company  and  an  interurban 
electric  railway  company  to  interchange  traffic    Affirmed. 

See  same  case  below,  168  Mich.  230,  132  N.  W.  1068. 

The  facts  are  stated  in  the  opinion. 

Appearances :  Messrs.  Frank  E.  Eobson  and  Henry  Russel  for 
plaintiff  in  error;  Mr.  Grant  Fellows,  Attorney  General  of 
Michigan,  for  defendant  in  error. 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  court: 
This  writ  of  error  brings  under  review  a  judgment  of  the 
supreme  court  of  Michigan  (168  Mich.  230,  132  N.  W.  1068), 
awarding  a  peremptory  writ  of  mandamus  directing  plaintiff  in 
error,  with  respect  to  intrastate  traffic,  to  interchange  cars,  car- 
load shipments,  less  than  carload  shipments,  and  passenger 
traffic  with  the  Detroit  United  Railway  at  the  point  of  physical 
connection  between  the  tracks  of  the  two  companies  in  the  village 
of  Oxford  in  that  state. 

The  Michigan  Railway  Commission,  defendant  in  error,  is 
a  public  administrative  body,  continued  and  existing  under  act 
Xo.  300  of  the  Public  Acts  of  1909  as  the  successor  of  a  similar 
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commission  established  by  act  No.  312  of  the  Public  Acts  of 
1907.  It  has  ample  regulative  powers,  originally  conferred  by 
the  1907  act,  and  continued  by  the  1909  act  without  modification 
material  to  the  present  controversy.^  The  mandamus  proceeding 
was  based  upon  an  order  made  by  the  former  Commission  in  the 
year  1908,  which,  it  is  admitted,  was  preserved  by  §  49  of  the 
1909  act. 

The  Michigan  Central  Railroad  Company  is  a  corporation 
existing  under  the  general  railroad  law  of  the  state  (Comp.  Laws 
1S97,  chap.  164,  §§  6223  et  seq.),  and  as  lessee  operates  a  line 
of  railroad  extending  from  Detroit  to  Bay  City,  and  passing 
through  the  village  of  Oxford,  all  in  the  state  of  Michigan ;  this 
line  being  part  of  a  railroad  system  extending  through  that  state 
and  into  adjoining  states  and  the  Dominion  of  Canada,  and  over 

1  Michigan  Public  Acts  1907,  No.  312. 

"Sec.  7.  .  .  .  (b)  Where  it  is  practicable  and  the  same  may  be  accom- 
plislied  without  endangering  the  equipment,  tracks  or  appliances  of  either 
party,  the  Commission  may,  upon  application,  require  steam  railroads  and 
interurban  and  suburban  railroads  to  interchange  cars,  carload  shipments, 
less  than  carload  shipments,  and  passenger  traffic,  and  for  that  purpose  may 
require  the  construction  of  physical  connections  upon  such  terms  as  it  may 
determine:  Provided,  that  nothing  in  this  act  shall  be  construed  to  require 
through  billing  of  freight  as  between  steam  and  electric,  suburban  or  inter- 
urban railroads,  but  such  suburban  and  interurban  railroads  may  be  used 
for  the  handling  of  freight  in  carload  lots  in  steam  railroad  freight  cars 
between  shippers  or  consignees  and  the  steam  railroads,  in  the  same  man- 
ner and  under  the  same  general  conditions,  except  as  to  motive  power,  as 
belt  line  railroads  and  terminal  railroads  are  now  or  may  hereafter  be 
used  for  like  purposes. 

"(e)  Every  corporation  owning  a  railroad  in  use  shall,  at  reasonable 
times  and  for  a  reasonable  compensation,  draw  over  the  same  the  merchan- 
dise and  cars  of  any  other  corporation  or  individual  having  connecting 
tracks:  Provided,  such  cars  are  of  the  proper  gauge,  are  in  good  running 
order  and  equipped  as  required  by  law  and  otherwise  safe  for  transportation 
and  properly  loaded:  Provided  further,  if  the  corporations  cannot  agree 
upon  the  times  at  which  the  cars  shall  be  drawn,  or  the  compensation  to 
be  paid,  the  said  Commission  shall,  upon  petition  of  either  party  and  notice 
to  the  other,  after  hearing  the  parties  interested,  determine  the  rate  of 
compensation  and  fix  such  other  periods,  having  reference  to  the  conven- 
ience and  interests  of  the  corporation  or  corporations,  and  the  public  to 
be  accommodated  thereby,  and  the  award  of  the  Commission  shall  be  bind- 
ing upon  the  respective  corporations  interested  therein  until  the  same  shall 
have  been  revised.    .    .    . 

"Sec  24.  .  .  .  (b)  The  Commission  may  at  any  time,  upon  applica- 
tion of  any  person  or  any  railroad,  and  upon  notice  to  the  parties  inter- 
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which  the  company  transports  passengers  and  property  in  inter- 
state and  foreign,  as  well  as  in  intrastate  commerce.  The  Detroit 
United  Railway  Company  is  a  corporation  organized  and  existing 
under  the^  street  railway  act  (Comp.  Laws  1897,  chap.  168,  §§ 
6434  et  seq.),  and  operates  an  interurban  electric  railway  extend- 
ing from  Detroit  to  the  city  of  Flint,  and  likewise  passing 
through  the  village  of  Oxford.  Between  Oxford  and  Flint,  which 
are  28  miles  apart,  the  line  passes  through  the  villages  of  Orton- 
ville,  Goodrich,  and  Atlas,  distant  respectively  10,  16,  and  IS 
miles  from  Oxford. 

In  the  early  part  of  the  year  1908  petitions  were  filed  before 
the  Commission  by  certain  merchants  resident  in  Ortonville  and 

ested,  including  the  railroad,  and  after  opportunity  to  be  heard  as  provided 
in  §  22,  rescind,  alter  or  amend  any  order  fixing  any  rate  or  rates,  fares, 
charges  or  classitications,  or  any  other  order  made  by  the  Commission,  and 
certified  copies  shall  be  served  and  take  effect  as  herein  provided  for  original 
orders. 

''Sec.  25.  All  rates,  fares,  charges,  classifications  and  joint  rates  fixed 
by  the  Commission  and  all  regulations,  practices  and  services  prescribed  by 
the  Commission  shall  be  in  force  and  shall  be  prima  facie,  lawful  and  rea- 
sonable until  finally  found  otherwise  in  an  action  brought  for  the  purpose 
pursuant  to  the  provisions  of  §  26  of  this. act,  or  until  changed  or  modi- 
fied by  the  Commission  as  provided  for  in  paragraph    (b),  §  24  of  this  act. 

"Sec.  26.  (a)  Any  railroad  or  other  party  in  interest,  being  dissatis- 
fied with  any  order  of  the  Commission  fixing  any  rate  or  rates,  fares, 
charges,  classifications,  joint  rate  or  rates,  or  any  order  fixing  any  regula- 
tions, practices  or  services,  may  within  sixty  days  commence  an  action  in 
the  circuit  court  in  chancery  against  the  Commission  as  defendant  to  vacate 
and  set  aside  any  such  order  on  the  ground  that  the  rate  or  rates,  fares, 
charges,  classifications,  joint  rate  or  rates  fixed  is  unlawful  or  unreasonable, 
or  that  any  such  regulation,  practice  or  service  fixed  in  such  order  is  unrea- 
sonable; in  which  suit  the  Commission  shall  be  served  with  a  subpcena. 
The  Commission  shall  file  its  answer,  and  on  leave  of  court  any  interested 
party  may  file  an  answer  to  said  complaint,  whereupon  said  action  shall 
be  at  issue  and  stand  ready  for  hearing  upon  ten  days'  notice  by  either 
party.  All  suits  brought  under  this  section  shall  have  precedence  over 
any  civil  cause  of  a  diff'erent  nature  pending  in  such  court,  and  the  circuit 
court  shall  always  be  deemed  open  for  the  hearing  thereof,  and  the  same 
shall  proceed,  be  tried  and  determined  as  other  chancery  suits.  Any  party 
to  such  suit  may  introduce  original  evidence  in  addition  to  the  transcript 
of  evidence  offered  to  said  Commission,  and  the  circuit  courts  in  chancery 
are  hereby  given  jurisdiction  of  such  suits  and  empowered  to  affirm,  vacate 
or  set  aside  the  order  of  the  Commission  in  whole  or  in  part,  and  to  make 
such  other  order  or  decree  as  the  courts  shall  decide  to  be  in  accordance 
with  the  facts  and  the  law. 
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Goodrich,  asking  that  a  physical  connection  be  established  be- 
tween the  tracks  of  the  Michigan  Central  and  Detroit  United  at 
Oxford  for  the  interchange  of  cars,  carload  shipments,  less  than 
carload  shipments,  and  passenger  traffic.  The  Michigan  Central 
answered  denying  that  it  would  be  practicable  to  construct  and 
maintain  such  a  physical  connection,  and  denying  the  authority 
of  the  Commission  to  order  any  such  connection  for  the  purposes 
mentioned  in  the  complaint.  The  Detroit  United  answered 
denying  the  practicability  of  interchanging  carload  shipments 
(supposing  a  physical  connection  to  have  been  established),  with- 
out unreasonable  expenditure  of  money  in  changing  its  road  and 
equipment.     There  was  a  full  hearing,  at  which  both  companies 

"(c)  If,  upon  the  trial  of  said  action,  evidence  sliaU  be  introduced  by  the 
complainant  which  is  found  by  the  court  to  be  different  from  that  offered 
upon  the  hearing  before  the  Commission,  or  additional  thereto,  the  court, 
before  proceeding  to  render  judgment,  unless  the  parties  in  such  action 
stipulate  in  writing  to  the  contrary,  shall  transmit  a  copy  of  such  evidence 
to  the  Commission,  and  shall  stay  further  proceedings  in  said  action  for 
fifteen  days  from  the  date  of  such  transmission.  Upon  receipt  of  such 
evidence  the  Conunission  shall  consider  the  same,  and  may  alter,  modify,, 
amend  and  rescind  its  order  relating  to  such  rate  or  rates,  fares,  charges, 
classifications,  joint  rate  or  rates,  regulations,  practice  or  service  complained 
of  in  said  action,  and  shall  report  its  action  thereon  to  said  court  within 
ten  days  from  the  receipt  of  such  evidence. 

"(d)  If  the  Commission  shall  rescind  its  order  complained  of,  the  action 
shall  be  dismissed;  if  it  shall  alter,  modify  or  amend  the  same,  such  altered, 
modified  or  amended  order  shall  take  the  place  of  the  original  order  com- 
plained of,  and  judgment  shall  be  rendered  thereon  as  though  made  by  the 
Commission  in  the  first  instance.  If  the  original  order  shall  not  be 
rescinded  or  changed  by  the  Commission,  judgment  shall  be  rendered  upon 
such  original  order. 

''(e)  Either  party  to  said  action,  within  sixty  days  after  service  of  a 
copy  of  the  order  or  judgment  of  the  court,  may  appeal  to  the  supreme 
court,  which  appeal  shall  be  governed  by  the  statutes  governing  chancery 
appeals.  When  the  appeal  is  taken  the  case  shall,  on  the  return  of  the 
papers  to  the  supreme  court,  be  immediately  placed  on  the  calendar  of  the 
then  pending  term,  and  shall  be  brought  to  a  hearing  in  the  same  manner 
as  other  cases  on  the  calendar,  or,  if  no  term  is  then  pending,  shall  take 
precedence  of  a  different  nature  (sic),  except  criminal  cases  at  the  next 
term  of  the  supreme  court. 

"(f)  In  all  actions  under  this  section  the  burden  of  proof  shall  be  upon 
the  complainant  te  show  by  clear  and  satisfactory  evidence  that  the  order 
•f  the  C^nmiission  complained  of  is  unlawful  or  unreasonable,  as  the  case 
may  be." 

The  foregoing  provisions  were  substantially  re-enacted  in  Public  Acta 
1909,  No.  300,  as  §§  7  b  and  e,  24,  25,  26,  a,  c,  d,  and  e,  respectively. 
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were  represented.  The  questions  before  the  Commission  were 
three:  (a)  Is  a  physical  connection  between  the  tracks  at  Ox- 
ford practicable?  (b)  Can  the  interchange  of  business  be  ac- 
complished without  endangering  the  equipment,  tracks,  or  ap- 
pliances of  either  party  ?  and  (c)  Are  the  facts  and  circumstances 
such  as  to  reasonably  justify  the  Commission  in  requiring  such 
connection  and  interchange?  The  question  of  through  billing 
was  not  involved.  The  Commission  held  that  the  statute  in  terms 
conferred  upon  it  the  authority  which  it  was  asked  to  exercise, 
and  declined  to  pass  upon  the  question  of  its  validity,  deeming 
that  to  be  a  judicial  question  and  not  within  its  province.  It 
found  the  construction  and  maintenance  of  the  connection  be- 
tween the  tracks  to  be  feasible  and  practicable,  and  the  expense 
of  construction  approximately  $500.  Upon  the  evidence  intro- 
duced and  a  personal  inspection  of  the  line  of  the  Detroit  United, 
the  Commission  found  that  line  to  be  of  standard  gauge,  with 
rails  of  the  same  pattern  and  weight  as  those  used  on  many  steam 
roads,  and  without  heavy  grades  offering  resistance  to  freight 
traffic;  and  that  the  handling  of  freight  in  steam  railroad  cars 
over  that  line  was  practicable  and  might  be  accomplished  without 
endangering  the  equipment,  tracks,  or  appliances  of  either  com- 
pany, and  without  involving  either  in  unreasonable  expense. 
Whether  steam  or  electricity  should  be  used  as  a  motive  power 
was  declared  to  be  a  question  to  be  solved  by  the  Detroit  United 
Company  in  the  light  of  its  own  experience.  The  Commission 
also  found  the  proposed  interchange  to  be  reasonable  from  the 
standpoint  of  the  Michigan  Central,  and  that  it  entailed  small 
sacrifice  to  that  company,  which  would  have  to  expend  its  pro- 
portion of  the  amount  necessary  to  install  the  connection,  but 
would  not  be  involved  in  further  expenditure ;  and  that  the  busi- 
ness to  be  derived  from  Ortonville,  Goodrich,  and  the  surrounding 
country  via  the  Detroit  United  Eailway  and  the  proposed  connec- 
tion promised  to  be  considerable  in  amount,  making  the  Michigan 
Central  a  beneficiary  by  the  connection ;  and  held  that  under  its 
charter  it  owed  a  duty  as  common  carrier  to  the  entire  state,  so 
that  while  required  to  give  greatest  consideration  to  those  most 
accessible  to  its  operations,  it  must  further  give  as  great  consid- 
eration to  those  not  immediately  upon  its  lines  as  was  consistent 
with  the  other  operations  of  the  road.    The  result  was  an  order, 
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dated  June  5,  1908,  made  under  the  provisions  of  §  7  b  of  the 
1907  act,  requiring  the  Michigan  Central  and  Detroit  United 
Companies  on  or  before  August  16  in  the  same  year  to  connect 
their  tracks  at  such  point  in  the  village  of  Oxford  as  they  should 
between  themselves  agree  upon  as  most  desirable,  and  there- 
after to  interchange  cars,  carload  shipments,  less  than  carload 
shipments,  and  passenger  traffic  at  that  point,  in  accordance  with 
the  provisions  of  §  7 ;  and  declaring  that  if  they  should  be  unable 
to  agree  as  to  the  point  of  connection,  the  Commission  would 
make  a  supplemental  order  determining  its  location.  Such  a 
supplemental  order  was  afterwards  made.  These  orders  were 
duly  served  upon  both  companies,  and  neither  instituted  any  pro- 
ceeding to  test  their  validity  in  the  manner  permitted  by  §§  25 
and  26  of  the  1907  act.  The  physical  connection  between  the 
tracks  was  installed  and  is  still  maintained  by  the  companies, 
and  no  question  is  now  mad^  respecting  this.  But  the  Michigan 
Central  complied,  to  the  extent  of  installing  the  physical  con- 
nection, under  protest,  particularly  with  respect  to  so  much  of 
the  order  as  required  the  interchange  of  cars,  carload  and  less 
than  carload  shipments,  and  passenger  traffic  at  that  point.  The 
Detroit  United  is  willing  and  able  to  accept  cars  and  carloads 
of  freight  from  the  Michigan  Central,  to  be  delivered  along  the 
line  of  the  Detroit  United  under  a  service  similar  to  that  offered 
by  belt  lines  and  terminal  railroads  in  the  same  state,  but  the 
Michigan  Central  has  hitherto  refused  and  still  refuses  to  deliver 
cars  and  carloads  or  less  than  carload  shipments  of  freight  in 
cars  to  the  Detroit  United  for  transportation  to  points  upon  its 
line.  There  is  no  controversy  about  the  other  parts  of  the 
order. 

The  issuance  of  the  mandamus  was  opposed  upon  the  ground 
(among  others)  that  the  Commission's  order  and  the  statutes 
purporting  to  authorize  it  were  repugnant  to  the  14th  Amend- 
ment, in  that  enforcement  of  the  order  would  deprive  the  Michi- 
gan Central  of  its  property  without  due  process  of  law,  and  also 
upon  the  ground  that  the  order  amounted  to  an  attempt  to  regu- 
late and  impose  a  burden  upon  interstate  commerce,  contrary  to 
§  8  of  article  1  of  the  Constitution  of  the  United  States.  The 
supreme  court  of  Michigan  held  that  the  statute  authorized  the 
making  of  such  an  order  by  the  Commission,  and  that  since 
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plaintiflF  in  error  had  failed  to  institute  proceedings  to  review 
it  under  §§  25  and  26  of  the  act,  the  questions  of  the  practi- 
cability of  the  physical  connection  and  of  the  interchange  of 
traffic,  as  well  as  the  reasonableness  of  the  service  required, 
were  not  open  in  the  mandamus  proceeding.  It  also  held  that 
the  jurisdiction  of  the  Commission  was  limited  to  intrastate 
traffic,  and  that  its  order  in  the  present  case  must  be  deemed  to  be 
so  limited. 

The  act  establishing  the  Michigan  Railroad  Commission,  as  it 
stood  after  amendment  by  Public  Acts*1911,  No.  139,  was  under 
consideration  in  Grand  Trunk  R,  Co.  v.  Michigan  R.  Commis- 
sion, 231  U.  S.  457,  58  L.  ed.  310,  34  Sup.  Ct.  Rep.  152,  which 
dealt  with  the  compulsory  interchange  of  intrastate  traffic  at 
Detroit.  With  respect  to  judicial  review,  it  will  be  observed  that 
by  §  25  (set  forth  in  the  margin,  supra)  the  regulations  pre- 
scribed by  the  Commission  are  to  be  treated  as  lawful  and  rea- 
sonable until  found  otherwise  in  an  action  brought  for  the 
purpose  pursuant  to  the  provisions  of  §  26,  or  until  modified  by 
the  Commission,  as  provided  in  §  24.  Section  26  permits  the 
railroad  company  or  other  party  in  interest,  being  dissatisfied 
with  the  Commission's  order,  to  commence  an  action  in  the  cir- 
cuit court  in  chancery  to  set  it  aside  on  the  ground  of  unreason- 
ableness, with  opportunity  to  introduce  original  evidence  in  addi- 
tion to  that  which  was  submitted  to  the  Commission.  If  new 
evidence  is  offered,  the  court  may  refer  it  to  the  Commission  for 
its  consideration,  and  that  body  may  thereupon  rescind  or  modify 
the  original  order.  The  court  passes  upon  either  the  original  or 
the  modified  order,  and  may  affirm  or  set  it  aside  in  whole  or  in 
part,  and  make  such  other  order  as  may  be  in  accordance  with 
the  facts  and  the  law.  From  its  judgment  there  is  an  appeal  to 
the  supreme  court.  The  respective  functions  of  the  Commission 
and  the  courts  under  this  legislation  were  considered,  in  a  rate 
case,  by  the  state  supreme  court  in  Detroit  &  M.  R.  Co.  v.  Michi- 
gan R.  Commission,  171  Mich.  335,  346,  137  N.  W.  329,  and 
by  this  court  in  a  subsequent  case  between  the  same  parties  in 
235  U.  S.  402,  59  L.  ed.  — ,  35  Sup.  Ct.  Rep.  126,  affirming 
203  Fed.  864. 

The  argument  submitted  here  in  behalf  of  plaintiff  in  error  has 
taken  a  wide  range,  many  of  the  contentions  being  matters  purely 
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of  local  law,  and  these  so  interwoven  with  the  discussion  of  Fed- 
eral questions  that  it  is  somewhat  difficult  to  distinguish  them. 
It  ought  to  be  unnecessary  to  say  that  whether  distinctions  have 
heretofore  been  recognized,  under  the  laws  of  Michigan,  between 
"railroads'^  and  "street  railways,''  whether  the  Acts  of  1907  and 
lyOy  preserve  or  disregard  these  distinctions,  and  whether  §  7 
was  intended  to  apply  to  both  kinds  of  roads  or  to  "railroads" 
only, — are  questions  with  which  this  court  has  no  proper  concern, 
thej  being  conclusively  disposed  of  by  the  decision  of  the  state 
court  of  last  resort  in  the  present  case.  So,  also,  it  is,  for  all 
purposes  of  our  jurisdiction,  established  not  only  that  the  Com- 
mission, in  making  the  order,  acted  in  the  authorized  exercise  of 
the  state's  power  of  regulation,  but  that  the  two  companies  are 
legally  competent  to  perform  the  duties  thereby  imposed  upon 
them  respectively. 

That  a  state,  in  virtue  of  its  authority  to  regulate  railroads 
as  public  highways,  may,  in  a  proper  case,  require  two  compa- 
nies to  make  a  connection  between  their  tracks  so  as  to  facilitate 
the  interchange  of  traffic,  without  thereby  violating  rights  secured 
by  the  Constitution  of  the  United  States,  is  settled  by  the  de- 
cisions of  this  court  in  Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson, 
179  U.  S.  287,  296,  301,  45  L.  ed.  194,  199,  201,  21  Sup.  Ct. 
Rep.  115;  and  Washington  ex  rel.  Oregon  E.  &  Nav.  Co-  v. 
Fairehild,  224  U.  S.  510,  528,  56  L.  ed.  863,  869,  32  Sup.  Ct. 
Rep.  535. 

That  a  state,  acting  within  its  jurisdiction,  and  not  in  hostility 
to  any  Federal  regulation  of  interstate  commerce,  may  compel 
the  carrier  to  accept  loaded  cars  from  another  line  and  transport 
them  over  its  own,  such  requirement  being  reasonable  in  itself, 
is  settled  by  Chicago,  M.  &  St.  P.  R.  Co.  v.  Iowa,  233  U.  S.  334, 
344,  58  L.  ed.  988,  993,  34  Sup.  Ct.  Rep.  592.  In  that  case  it 
was  held  there  was  no  essential  difference,  so  far  as  concerned 
the  power  of  the  state,  between  such  an  order  and  one  requiring 
the  carrier  to  make  track  connections  and  receive  cars  from  con- 
necting roads  in  order  that  reasonably  adequate  facilities  for 
traffic  might  be  provided. 

It  seems  to  us  that  the  principle  of  these  decisions  sustains  also 
the  state's  power  to  make  a  reasonable  order  requiring  a  carrier 
to  permit  empty  or  loaded  cars  owned  by  it  to  be  hauled  from  its 
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line  upon  the  connecting  line  for  purposes  of  loading  or  delivery 
of  intrastate  freight,  and  to  permit  the  cars  of  other  carriers 
loaded  with  such  freight  consigned  to  points  on  the  connecting 
line  to  be  hauled  from  its  line  upon  the  connecting  line  for  pur- 
poses of  delivery.  This  question  was  left  undetermined  in  Mc- 
Xeill  V.  Southern  R.  Co.  202  U.  S.  543,  563,  50  L.  ed.  1142, 
1149,  26  Sup.  Ct.  Rep.  722,  which  had  to  do  with  a  state  regula- 
tion operating  directly  upon  interstate  commerce. 

The  contentions  of  plaintiff  in  error  to  the  contrary  will  be 
briefly  considered. 

It  is  said  that  §.  7  b  of  the  1907  act,  as  re-enacted  in  1909, 
under  which  the  Commission's  order  was  made,  permits  the  use 
of  suburban  and  interurban  railroads  for  the  handling  of  freight 
in  carload  lots  in  steam  railroad  freight  cars  only  "in  the  same 
manner  and  under  the  same  general  conditions,  except  as  to 
motive  power,  as  belt  line  railroads  and  terminal  railroads  are 
now  or  may  hereafter  be  used  for  like  purposes."  And  it  is  in- 
sisted that  the  terms  "belt  line  railroads"  and  "terminal  rail- 
roads" have  not  been  judicially  construed  by  the  Michigan  courts, 
and,  there  being  no  finding  by  the  Commission  or  the  court  upou 
the  question,  the  order  and  judgment  are  in  this  respect  indefi- 
nite. But  the  Commission  in  its  petition  for  mandamus  averred : 
"That  belt  line  and  terminal  railroads  within  this  state  vary  in 
length  from  a  fraction  of  a  mile  to  15  miles  or  more;  that  cars 
and  carloads  of  freight  are  transported  to  and  from  industries 
located  along  the  line  of  such  belt  or  terminal  railroads 
to  the  tracks  of  railroad  companies  with  which  said  belt 
lines  and  terminal  railroads  are  connected,  under  a  local  switch- 
ing chargie  or  tariff,  and  that  through  billing  of  freight  as  be- 
tween other  railroads  and  belt  and  terminal  railroads  is  not 
customary  or  usual."  And  in  the  answer  of  the  railroad  com- 
pany this  was  admitted  as  matter  of  fact,  it  being  at  the  same 
time  insisted  "that  said  Detroit  United  Railway  Company  is  not 
in  fact  or  in  law  a  belt  line  or  terminal  railroad  corporation,  nor 
authorized  by  law  to  act  as  such ;  nor  are  the  line  or  lines  of  rail- 
way operated  by  it,  extending  from  the  village  of  Oxford  to  the 
city  of  Flint,  and  within  the  boundaries  of  said  municipalities, 
belt  or  terminal  railroads ;  nor  can  they  in  fact  or  in  law  be  used 
as  belt  or  terminal  railroads  may  be  or  are  now  used;  nor  has 
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said  relator  any  power  or  authority  to  require  this  respondent 
to  give  the  use  of  its  tracks  or  terminal  facilities  for  the  purposes 
mentioned  in  said  orders  or  otherwise."  There  is  no  question* 
therefore,  as  to  the  mode  in  which  belt  line  and  terminal  railroads 
are  in  fact  used,  and  so  the  statute  and  order  are  relieved  from 
the  charge  of  indefiniteness  in  this  respect.  As  already  shown,, 
the  decision  of  the  state  court  of  last  resort  is  a  conclusive  re- 
sponse to  the  legal  objections  taken  in  the  clause  quoted  from  the 
answer. 

It  is  said  the  statute  as  construed  and  enforced  by  the  Com- 
mission  and  the  supreme  court  is  repugnant  to  the  "due  process" 
clause  because  it  in  effect  requires  a  delivery  by  the  Michiganr 
Central  at  points  off  its  own  lines.  By  its  terms,  however,  the 
order  does  not  require  the  Michigan  Central  to  haul  the  cars  ta 
points  on  the  Detroit  United,  but  only  to  permit  them  to  be 
hauled  by  the  latter  company.  At  common  law  a  carrier  was 
not  bound  to  carry  except  on  its  own  line,  and  probably  not  re- 
quired to  permit  its  equipment  to  be  hauled  off  the  line  by  other 
carriers.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Denver  &  N.  O.  R.  Co. 
110  U.  S.  667,  680,  28  L.  ed.  291,  296,  4  Sup.  Ct.  Rep.  185; 
Kentucky  &  I.  Bridge  Co.  v.  Louisville  &  K.  R.  Co.  2  L.R.A. 
289,  2  Inters.  Com.  Rep.  351,  37  Fed.  567,  620;  Oregon  Short 
Line  &  U.  N.  R.  Co.  v.  Northern  P.  R.  Co.  4  Inters.  Com.  Rep. 
249,  51  Fed.  465,  472.  475,  affirmed  in  4  Inters.  Com.  Rep. 
718,  9  C.  C.  A.  409,  15  TJ.  S.  App.  479,  61  Fed.  158.  But  irh 
thta,  ^s  in  other  respects,  the  common  law  is  subject  to  change  by 
legislation;  and,  so  long  as  the  reasonable  bounds  of  regulation- 
in  the  public  interest  are  not  thereby  transcended,  the  carrier's 
property  cannot  be  deemed  to  be  "taken"  in  the  constitutional 
sense.  Minneapolis  &  St.  L.  R.  Co.  v.  Minnesota,  193  U.  S. 
53,  63,  48  L.  ed.  614,  618,  24  Sup.  Ct.  Rep.  396 ;  Atlantic  Coast 
Line  R.  Co.  v.  North  Carolina  Corp.  Commission,  206  U.  S* 
1,  19,  51  L.  ed.  933,  941,  27  Sup.  Ct  Rep.  585,  11  Ann.  Cas. 
398 ;  Grand  Trunk  R.  Co.  v.  Michigan  R.  Commission,  231  U.  S. 
457,  470,  68  L.  ed.  310,  318,  34  Sup.  Ct.  Rep.  152 ;  Wisconsin, 
M.  &  P.  R.  Co.  V.  Jacobson  and  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Iowa,  supra. 

The  insistence  that  the  property  of  plaintiff  in  error  in  its 

cars  is  taken  by  the  order  requiring  it  to  deliver  them  to  the 
P.U.R'ISC— 18. 


Digitized  by  LjOOQ IC 


274  UNITED  STATES  SUPREME  COURT. 

Detroit  United  Railway  involves,  as  we  think,  a  fundamental 
error,  in  that  it  overlooks  the  fact  that  the  vehicles  of  transporta- 
tion, like  the  railroad  upon  which  they  run,  although  acquired 
through  the  expenditure  of  private  capital,  are  devoted  to  a  public 
use,  and  thereby  are  subjected  to  the  reasonable  exercise  of  the 
power  of  the  state  to  regulate  that  use,  so  far,  at  least,  as  intra- 
state commerce  is  concerned.  Munn  v.  Illinois,  94  U.  S.  113, 
24  L.  ed.  77.  That  it  is  not,  as  a  rule,  unreasonable  to  require 
such  interchange  of  cars,  sufficiently  appears  from  the  univer- 
sality of  the  practice,  which  became  prevalent  before  it  was  made 
compulsory,  and  may  be  considered  as  matter  of  common  knowl- 
edge, inasmuch  as  a  freight  train  made  up  wholly  of  the  cars  of  a 
single  railroad  is,  in  these  days,  a  rarity.  In  Michigan,  car 
interchange  has  long  been  a  statutory  duty.  Mich.  Gen.  Acts 
1873,  No.  79,  §  15,  p.  99 ;  No.  198,  §  28,  p.  521 ;  Michigan  C. 
E.  Co.  V.  Smithson,  45  Mich.  212,  221,  7  N.  W.  791.  And  see 
Peoria  &  P.  Union  R.  Co.  v.  Chicago,  R.  I.  &  P.  E.  Co.  109  111. 
135,  139,  50  Am.  Rep.  605;  Burlington,  C.  R.  &  N.  R.  Co.  v. 
Dey,  82  Iowa,  312,  335,  12  L.R.A.  436,  3  Inters.  Com!  Rep. 
584,  31  Am.  St.  Rep.  477,  48  N.  W.  98;  State  v.  Chicago,  M. 
&  St.  P.  R.  Co.  152  Iowa,  317,  322,  130  N.  W.  802,  affirmed 
in  233  U.  S.  334,  58  L.  ed.  988,  34  Sup.  Ct  Rep.  592 ;  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Railroad  Commission,  171  Ind. 
189,  201,  86  K  E.  328;  Jacobson  v.  Wisconsin,  M.  &  P.  R.  Co. 
71  Minn.  519,  531,  40  L.R.A.  389,  70  Am.  St.  Rep.  358,  74  N. 
W.  893,  affirmed  in  179  U.  S.  287,  45  L.  ed.  194,  21  Sup.  Ct- 
Rep.  115. 

To  speak  of  the  order  as  requiring  the  cars  of  plaintiff  in  error 
to  be  delivered  to  the  Detroit  United  ^^for  the  use  of  that  com- 
pany" involves  a  fallacy.  The  order  is  designed  for  the  benefit 
of  the  public  having  occasion  to  employ  the  connecting  lines  in 
through  transportation.  The  Detroit  United,  like  the  Michigan 
Central,  acts  in  the  matter  as  a  public  agency. 

The  contention  that  no  provision  is  made  for  the  paramount 
needs  of  plaintiff  in  error  for  the  use  of  its  own  equipment,  nor 
for  the  prompt  return  or  adjustment  for  loss  or  damage  to  such 
equipment,  nor  for  compensation  for  the  use  thereof,  is  not  sub- 
stantial. The  order  is  to  receive  a  reasonable  interpretation, 
and  according  to  its  own  recitals  is  to  be  read  in  the  light  of  the 
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opinion  of  the  Commission,  which  shows  that  it  is  not  intended 
to  have  an  effect  inconsistent  with  the  other  operations  of  the 
company.  It  was  expressly  found  that  there  was  no  special  ^ 
ground  for  apprehending  loss  or  damage  to  the  equipment.  Cer- 
tainly the  order  does  not  exclude  the  ordinary  remedies  for 
delay  in  returning  cars  or  for  loss  or  damage  to  them.  jSTor  does 
it  contemplate  that  plaintiff  in  error  shall  be  required  to  permit 
the  use  of  its  cars  (or  of  the  cars  of  other  carriers  for  which  it 
is  responsible)  off  its  line  without  compensation.  The  state  court 
expressly  held  that  §  7c  provides  for  reasonable  compensation 
to  the  carrier  whose  cars  are  used  in  the  interchange.  The  find- 
ing of  the  Commission,  approved  by  the  court,  was  that  the  Michi- 
gan Central  would  merely  have  to  expend  its  proportion  of  the 
amount  necessary  to  install  the  connection  between  the  two  roads, 
and  would  be  called  upon  for  no  further  expenditure  in  the  prem- 
ises, and  that  the  business  to  be  derived  by  it  from  Ortonville, 
Goodrich,  and  the  surrounding  country  via  the  Detroit  United 
Railway,  promised  to  be  considerable  in  amount,  and  thereby  the 
Michigan  Central  would  be  a  beneficiary  from  the  proposed  con- 
nection and  interchange.  It  was,  we  think,  permissible  for  the 
court  to  find,  as  in  effect  it  did  find,  that  the  benefits  thu»  derived 
would  include  compensation  for  the  use  of  the  cars  of  the  Michi- 
gan Central  for  purposes  of  loading  and  delivery  along  the  line 
of  the  Detroit  United.  We  are  unable  to  see  that  any  question  as 
to  the  adequacy  of  the  compensation  was  raised  in  the  state 
court 

Plaintiff  in  error  relies  upon  Central  Stock  Yards  Co.  v. 
Louisville  &  N.  E.  Co.  192  U.  S.  568,  48  L.  ed.  565,  24  Sup. 
Ct.  Rep.  339,  and  Louisville  &  N.  R.  Co.  v.  Central  Stock  Yards 
Co.  212  U.  S.  132,  53  L.  ed.  441,  29  Sup.  Ct.  Rep.  246.  The 
former  of  these  was  an  action  in  the  Federal  court,  and  came  here 
by  appeal  from  the  circuit  court  of  appeals.  This  court  held 
as  a  matter  of  construction  that  the  Constitution  of  Kentucky 
did  not  require  that  the  railroad  company  should  deliver  its  own 
cars  to  another  road.  The  second  case  was  a  review  of  the  judg- 
ment of  the  court  of  last  resort  of  the  state.  That  court  having 
held  that  the  state  Constitution  did  require  the  carrier  to  deliver 
its  own  cars  to  the  connecting  road,  it  was  contended  that  this 
requirement  was  void  under  the  14th  Amendment  as  an  unlawful 
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taking  of  property.  This  court  said  (212  U.  S.  143)  :  "In  view 
of  the  well-known  and  necessary  practice  of  connecting  roads,  we 
are  far  from  saying  that  a  valid  law  conld  not  be  passed  to  pre- 
vent the  cost  and  loss  of  time  entailed  by  needless  transhipment 
or  breaking  bulk,  in  case  of  an  unreasonable  refusal  by  a  carrier 
to  interchange  cars  with  another  for  through  traffic.  We  do  not 
pass  upon  the  question.  It  is  enough  to  observe  that  such  a  law 
perhaps  ought  to  be  so  limited  as  to  respect  the  paramount  needs 
of  the  carrier  concerned,  and  at  least  could  be  sustained  only 
with  full  and  adequate  regulations  for  his  protection  from  the 
loss  or  undue  detention  of  cars,  and  for  securing  due  compensa- 
tion for  their  use.  The  Constitution  of  Kentucky  is  simply  a 
universal,  undiscriminating  requirement,  with  no  adequate  pro- 
visions such  as  we  have  described.  .  /  •  We  do  not  mean, 
however,  that  the  silence  of  the  Constitution  might  not  be: 
remedied  by  an  act  of  legislature  or  a  regulation  by  a  duly  author- 
ized subordinate  body  if  such  legislation  should  be  held  consistent 
with  the  state  Constitution  by  the  state  court"  The  case  now  be- 
fore us  is  plainly  distinguishable,  as  appears  from  what  we  have 
said.  And,  upon  the  whole,  we  see  no  sufficient  ground  for  de- 
nouncing the  regulation  in  question  as  either  arbitrary  or  unrea- 
sonable. 

There  remains  the  contention  that  the  statute  and  the  order 
made  in  pursuance  of  it  operate  as  a  burden  upon  and  interfer- 
ence with  interstate  commerce.  That  the  order  intrinsically  ap- 
plies only  to  intrastate  traffic  was  held  by  the  state  court  in  this 
case,  upon  the  ground  that  the  jurisdiction  of  the  Commission 
is  thus  limited ;  and  in  this  the  court  did  but  follow  its  previous 
ruling  in  Ann  Arbor  R.  Co.  v.  Michigan  R.  Commission,  163 
Mich.  49,  127  N.  W.  746.  Therefore,  the  contention  under  the 
commerce  clause  is  narrowed  to  the  single  point  that  the  order 
requires  the  cars  of  the  Michigan  Central  to  be  turned  over  to 
the  connecT;ing  carrier  "at  all  times  and  under  all  circumstances 
and  without  reference  to  the  needs  and  demands  of  interstate 
commerce."  But  it  seems  to  us  that  this  is  an  unreasonable  con- 
struction of  the  order.  By  its  terms,  as  thus  far  construed  by 
the  state  court,  it  merely  requires  the  two  companies  to  inter- 
change cars,  carload  shipments,  less  than  carload  shipments,  and 
passenger  traffic,  in  accordance  with  the  provisions  of  §  7  of  the 


Digitized  by  LjOOQ IC 


MICHIGAN  C.  R.  CO.  v.  MICHIGAN  RAILROAD  COM.  277 

«ct;  that  is  to  say,  "in  the  same  manner  and  under  the  same 
general  conditions  except  as  to  motive  power  as  belt  line  railroads 
and  terminal  railroads  are  now  or  may  be  used  for  like  pur- 
poses."   Manifestly,  this  involves  no  disregard  of  the  needs  of 
interstate  commerce,  and  we  must  indulge  the  presumption,  until 
the  contrary  is  made  to  appear,  that  the  state  will  not  so  con- 
strue or  enforce  the  order  as  to  interfere  with  or  obstruct  such 
<»mmerce.  .  Ohio  Tax  Cases,  232  U.  S.  576,  591,  58  L.  ed.  738, 
746,  34  Sup.  Ct.  Rep.  372;  St.  Louis  Southwestern  K.  Co.  v. 
Arkansas,  235  U.  S.  350,  369,  59  L.  ed.  — ,  35  Sup.  Ct.  Rep.  99. 
The  recent  decisions  of  this  court,  cited  in  support  of  the  con- 
tention that  the  order  interferes  with  interstate  commerce  (Hous- 
ton &  T.  C.  R.  Co.  V.  Mayes,  201  U.  S.  321,  329,  50  L.  ed. 
772,  775,  26  Sup.  Ct.  Rep.  491;  McXeill  v.  Southern  R.  Co. 
202  U.  S.  543,  561,  50  L.  ed.  1142,  1148,  26  Sup.  Ct.  Rep.  722; 
St.  Louis  Southwestern  R.  Co.  v.  Arkansas,  217  U.  S.  136,  149, 
54  L.  ed.  698,  704,  29  L.R.A.(KS.)  802,  30  Sup.  Ct.  Rep. 
^76;  Chicago  R.  I.  &  P.  R.  Co.  v.  Hardwick  Farmers  Elevator 
Co.  226  U.  S.  426,  433,  57  L.  ed.  284,  286,  46  L.R.A.(N.S.) 
^03,  33  Sup.  Ct.  Rep.  174),  are  so  plainly  distinguishable  that 
^o  time  need  be  spent  in  discussing  them. 
•Judgment  affirmed. 
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^OKTEERN  PACIFIC  RAILWAY  COMPANY,  Plff.  in  Err., 

V, 

^^^TlE  OP  NORTH  DAKOTA  ON  RELATION  OP  T.  P.  Mc- 
CUE,  ATTORNEY  GENERAL. 


Mi5r3sr:EAPOLis,  st.  paul  &  sault  ste.  marie  rail- 
way COMPANY,  Plff.  in  Err., 

V. 

S1^1?i;  OP  NORTH  DAKOTA  EX  REL.  T.  P.  McCUE,  AT- 
TORNEY GENERAL. 
[Nob.  420  and  421.] 
(236  U.  S.  585,  59  L.  ed.  — ,  36  Sup.  Ct.  Rep.  42«.) 
JKfHk^  ^^  gl^lc  court  —  Review  of  facts. 

The  Federal  Supreme  Court,  <m  writ  of  error  to  a  state  court, 
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will  review  the  findings  of  fact  by  the  latter  court  where  a  Federal 
right  has  been  denied  as  the  result  of  a  finding  shown  by  the  record  to 
be  without  evidence  to  support  it,  and  where  a  conclusion  of  law  as  to 
a  Federal  right  and  findings  of  fact  are  so  intermingled  as  to  make  it 
necessary,  in  order  to  pass  upon  the  Federal  question,  to  analyze  the 
facts. 

Carriers '^  Rate    regulation '^  Reaaonahlenesa '^  Cost    of    transporta' 
tion. 

The  cost  of  the  transportation  of  a  particular  commodity  which 
muKt  be  considered  when  determining  whether  the  maximum  intrastate 
rates  fixed  by  the  state  for  the  carriage  of  such  commodity  are  ade- 
quate or  confiscatory  includes  all  the  outlays  which  pertain  to  such 
transportation,  there  being  no  basis  for  distinguishing  in  this  respect 
between  so-callefl  "out-of-pocket  costs,"  or  "actual"  expenses,  and  other 
outlays  which  are  none  the  less  actually  made  because  they  are  appli- 
cable to  all  traffic,  instead  of  being  exclusively  incurred  in  the  traffic 
in  question. 

Carriers  —  Rate  regulation  —  Reasonableness  —  Public  policy, 

A  state  may  not  compel  a  carrier  to  establish  a  rate  upon  a 
particular  commodity  which  is  less  than  reasonable,  in  order  to  build 
up  a  local  enterprise. 

Constitutional  law -^  Due  process  of  law '—State  regulation  of  rail^ 
way  rates  ^  Confiscation, 

The  maximum  intrastate  rates  fixed  by  N.  D.  Laws  1907,  chap. 
51,  for  the  transportation  of  coal  in  carload  lots,  are  confiscatory  and 
deny  the  carrier  the  due  process  of  law  guaranteed  by  U.  S.  Const.,  14th 
Amend.,  where,  taking  into  account  the  entire  traffic  to  which  such 
rates  are  applied,  they  compel  the  carrier  to  transport  the  commodity 
for  less  than  cost,  or  without  substantial  compensation  in  addition  to 
cost,  although  the  return  to  the  carrier  from  its  entire  intrastate  oper> 
ations  may  be  adequate. 

[Argued  October  19  and  20,  1914.    Decided  March  8,  1915.] 

Two  writs  of  error  to  the  Supreme  Court  of  the  State  of 
ifforth  Dakota  to  review  judgments  commanding  railway  car- 
riers to  keep  in  force  the  maximum  intrastate  rates  fixed  by  the 
state  laws  for  the  transportation  of  coal  in  carload  lots.  Re- 
versed and  remanded  for  further  proceedings. 

See  same  case  below,  26  N.  D.  438,  145  K  W.  135. 

The  facts  are  stated  in  the  opinion. 

Appearances:  Messrs.  Charles  W.  Bunn,  John  I.  Dille,. 
Charles  Donnelly,  John  L.  Erdall,  and  A.  H.  Bright  for  plain- 
tiffs in  error;  Mr.  Andrew  Miller,  Attorney  General  of  North 
Dakota,  and  Messrs.  C.  L.  Young,  John  Carmody,  and  Alfred 
Zuger  for  defendant  in  error. 
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Mr.  Justice  Hughes  delivered  the  opinion  of  the  court : 
By  chapter  51  of  the  Laws  of  1907,  the  legislature  of  North 
Dakota  fixed  maximum  intrastate  rates,  graduated  according  to 
distance,  for  the  transportation  of  coal  in  carload  lots.  It  was 
further  provided  that  in  case  the  transportation  was  over  two  ox 
more  lines  of  railroad  it  should  be  considered  as  one  haul,  the 
compensation  for  which  should  be  divided  among  the  carriers 
according  to  their  agreement,  or,  if  they  could  not  agree,  as  the 
railroad  commissioners  should  decide,  subject  to  appeal  to  the 
courts.  While  the  statutory  rates  governed  all  coal  shipments, 
their  practical  application  was  almost  solely  to  lignite  coal. 

The  carriers  refused  to  put  the  rates  into  effect,  and  in  Au- 
gust, 1907,  the  attorney  general  of  the  state  began  proceedings 
in  its  supreme  court  to  obtain  a  mandatory  injunction  against 
the  Northern  Pacific  Eailway  company,  the  Minneapolis,   St. 
Paul,  &  Sault  Ste.  Marie  Railway  Company,  and  the  Great 
Northern  Eailway   Company.     The   companies   answered   that 
•  the  statute  violated  the  commerce  clause  of  the  Federal  Consti- 
tution, and  also  that  it  infringed  the  14th  Amendment  by  fix- 
iiig   rates    that    "were    "unremunerative,"  "unreasonable,"  and 
"confiscatory."    The  supreme  court  of  the  state,  overruling  these 
contentions,  granted  the  injunction.     19  N.  D.  45,  25  L.R.A. 
(^^S,)  1001,  120  N.  W.  869.     It  was  held  that  the  evidence 
^^^s  not  sufficient  to  overcome  the  presumption  in  favor  of  the 
"^/^s.     On  writ  of  error  from  this  court,  the  decree  was  affirmed 
(f^'^iiout  prejudice  to  the  right  of  the  railroad  companies  to  re- 
t,^^-exi    the  case  after  an  adequate  trial  of  the  rates.     216  U.  S. 
5TO,    54  L.  ed.  624,  30  Sup.  Ct.  Rep.  423. 

Tlxig  decision  was  rendered  in  the  early  part  of  the  year  1910, 
^^d  -thereupon  the  rates  were  put  into  effect.  After  a  trial  for 
oy^ir  a  year,  the  case  was  reopened,  voluminous  testimony  was 
taKexa,  and  the  supreme  court  of  the  state,  making  its  separate 
^^diugg  of  fact  as  to  the  effect  of  the  rates  in  the  intrastate  busi- 
n^SB  of  each  carrier,  and  stating  its  conclusions  of  law,  entered 
i^^&tnent  commanding  the  carriers  to  keep  the  rates  in  force. 
^^  3sr.  D.  438,  145  N.  W.  135.  The  ITorthern  Pacific  Railway 
CoTtipany  and  the  Minneapolis,  St.  Paul,  &  Sault  Ste.  Marie 
^^ilway  Company  have  sued  out  these  writs  of  error. 
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The  period  to  which  the  testimony  relates  is  the  fiscal  year 
ending  June  30,  1911.     The  facts  may  be  thus  sftmmarized: 

Northern  Pacific  Railway  Company. 

The  total  revenue  received  by  this  company  for  the  intrastate 
carriage  of  lignite  coal  for  the  fiscal  year  was  $58,953.07.  It 
was  also  deemed  to  be  practicable  to  ascertain  the  amount  of 
expense  properly  chargeable  to  this  traffic.  Upon  this  point,  the 
court  said :  "As  a  result  of  the  painstaking  work  of  the  account- 
ing department  of  this  railway  company,  and  its  endeavors  to 
render  all  the  assistance  possible  in  determining  the  matter  of 
the  apportionment  of  expense  to  this  commodity,  as  is  evidenced 
by  the  care  and  detail  in  the  accounting,  the  information  fur- 
nished by  the  exhibits,  and  that  the  books  of  the  company  have 
been  thrown  open  to  the  experts  of  the  state,  we  are  enabled  to 
arrive,  with  a  reasonable  degree  of  certainty,  at  the  proper 
proportion  of  expense  that  should  be  chargeable  against  the 
revenue  received  from  the  carriage  of  this  commodity.''  Id.  p. 
446. 

With  respect  to  the  division  of  some  of  the  items  of  expense 
(maintenance  of  way  and  structures,  and  taxes)  there  was  no 
dispute,  and,  as  to  the  others,  the  range  of  controversy  was  nar- 
row. The  company  contended  that  the  traflic  in  question  pro- 
duced at  the  statutory  rates  a  loss  of  $2,253.65;  the  state  in- 
sisted that  it  yielded  a  profit  of.  $2,391.63.  After  a  detailed 
analysis,  the  state  court  found  the  charges  against  the  revenue 
received  from  the  lignite  traflBc  to  be:  (1)  For  train  operation 
expense,  $30,850.12;  (2)  switching,  $4,971;  (3)  station  serv- 
ice, $4,182.58;  (4)  freight  car  repairs,  renewals,  and  deprecia- 
tion, $7,121.54;  (5)  trafiic  and  general  expenses  (no  loss  and 
damage  allowed),  $1,456.14;  (6)  maintenance  of  way  and  struc- 
tures, $7,119.93;  (7)  taxes,  $2,424.15;  making  the  total  ex- 
penses, $58,125.46,  and  the  surplus  income,  $827.61.  Id.  pp. 
460,  461.     The  summary  of  the  findings  of  fact  is  as  follows: 

"That,  as  to  the  Northern  Pacific  Railway  Company,  out  of 
total  freight  receipts  for  lignite  coal,  amounting  to  $58,953,  the 
total  cost  of  transportation,  or  out-of-pocket  costs,  together  with 
all  fixed  or  overhead  expenses  apportionable  to  said  lignite  traflSc, 
consumed  all  of  said  receipts  excepting  $847,  its  net  profit  in  the 
handling  of  the  lignite  business  for  the  twelve  months  in  ques- 
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tion.  That  such  rate  is  slightly  remunerative,  but  in  fact  non- 
compensatory, considering  the  volume  of  freight  carried  and  the 
property  of  the  railroad  devoted  thereto."     Id.  p.  439. 

Minneapolis,  St.  Paul,  &  Sault  Ste.  Marie  Railway  Company. 

The  state  court  regarded  the  statistics  furnished  by  this  com- 
pany as  being  in  the  main  estimates  without  satisfactory  bases. 
Still,  on  making  an  elaborate  examination  of  the  facts  disclosed 
by  the  record, — all  the  testimony  adduced  in  the  three  cases 
being  available  in  each  one,  so  far  as  pertinent, — and  on  taking 
judicial  notice  of  certain  local  conditions,  the  court  was  able  to 
find  sufficient  proof  to  justify  it  in  determining  that  under  the 
statutory  rates  the  intrastate  transportation  of  lignite  coal  was 
conducted  by  this  company  at  a  loss.  Id.  pp.  461-472.  A  large 
part  of  the  traffic,  after  a  short  haul,  was  delivered  to  connect- 
ing carriers, — the  Northern  Pacific  and  Great  Northern  lines, — 
and  the  prorating  of  the  statutory  compensation  for  the  entire 
haul  operated  injuriously.  As  to  this  part,  said  to  be  "nearly 
half  the  lignite  business,"  this  road  was  "virtually  a  branch  line 
of  the  other  two  railroads  in  accumulating  for  them  their  lignite 
traffic."  It  was  found,  further,  that  the  value  of  the  railway 
property  within  the  state  had  not  been  established,  nor  had  the 
portion  of  value  attributable  to  the  intrastate  business  been 
determined ;  and,  also,  that  the  carriage  of  lignite  coal  increased 
"the  railroad  expenses  but  60  per  cent  of  the  usual  statutory 
rate  for  the  lignite  haul;"  that  is,  that  this  percentage  of  the 
rate  covered  the  "out-of-pocket  cost"  of  the  traffic,  the  remain- 
ing expenses  in  this  view  being  such  as  would  havef  been  incurred 
had  no  lignite  coal  been  transported. 

The  gross  receipts  from  the  intrastate  traffic  in  question  dur- 
ing the  fiscal  year  were  $83,670.  The  final  results  of  the  court's 
analysis  in  the  case  of  this  company  are  thus  epitomized : 

"Its  total  receipts  amount  to  more  than  its  actual  out-of-pocket 
costs,  or  actual  costs  of  transportation,  but  are  from  $9,000  to 
$12,000  less  than  the  total  costs,  including  fixed  and  overhead 
expenses,  properly  chargeable  to  the  carriage  of  this  commodity 
and  against  the  earnings  therefrom.  That  the  carriage  of  lignite 
coal  by  the  Soo  line  within  this  state  during  said  fiscal  year  was 
not  only  nonprofitable,  but  occasioned  a  loss  to  it  when  its  fixed 
expenses  apportionable  to  all  traffic  are  in  proper  proportion 
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and  amount  assigned  to  and  charged  against  the  earnings  from 
this  commodity."     Id.  p.  439, 

In  answer  to  the  contention  of  the  state  that  the  company 
could  not  be  heard  to  complain  with  respect  to  the  disadvantage 
of  the  prorating  with  connecting  carriers,  inasmuch  as  the  basis 
was  agreed  upon  without  an  appeal  to  the  board  of  railroad 
commissioners,  the  court  said  that  it  was  difficult  to  see  what 
-other  basis  could  have  been  taken,  and,  further,  that  the  result, 
in  substance,  would  have  been  the  same.  The  amount  which 
could  thus  have  been  gained,  it  was  said,  would  have  been 
taken  "from  the  net  revenues  of  the  Northern  Pacific 
carrier  principally,"  and  would  have  been  insufficient  to 
have  given  to  the  Minneapolis,  St.  Paul,  &  Sault  Ste. 
Marie  company  a  net  profit,  so  that  ^'all  the  difference  in  fact 
would  have  been  that  both  Soo  and  Xorthern  Pacific  would  be 
then  hauling  this  freight  at  less  than  the  gross  cost,  including, 
of  course,  out-of-pocket  and  all  fixed  charges."     Id.  p.  483. 

We  understand  that  all  the  "fixed  charges"  to  which  the  find- 
ings refer  are  actual  expenses  which,  while  including  taxes,  do 
not  include  any  return  whatever  upon  the  investment  in  the 
property,  whether  by  way  of  interest  or  otherwise. 

The  facts  thus  found  must  be  taken  to  be  established.  This 
court  will  review  the  finding  of  facts  by  a  state  court  (1)  where 
a  Federal  right  has  been  denied  as  the  result  of  a  finding  shown 
by  the  record  to  be  without  evidence  to  support  it,  and  (2)  where 
a  conclusion  of  law  as  to  a  Federal  right  and  findings  of  fact  are 
so  intermingled  as  to  make  it  necessary,  in  order  to  pass  upon 
the  Federal  question,  to  analyze  the  facts.  Kansas  City  South- 
em  R.  Co.  v.  C.  H.  Albers  Commission  Co.  223  U.  S.  573,  591, 
56  L.  ed.  556,  565,  32  Snp.  Ct.  Rep.  316;  Creswill  v.  Grand 
Lodge,  K  P.  225  U.  S.  246,  261,  56  L.  ed.  1074,  1080,  32  Sup. 
Ct.  Rep.  822;  Wood  v.  Chesborough,  228  U.  S.  672,  678,  57  L. 
ed.  1018, 1021,  33  Sup.  Ct.  Rep.  706.  But  the  present  case  is  not 
within  either  branch  of  the  rule.  Portland  R.  Light  &  P.  Co. 
v.  Railroad  Commission,  229  U.  S.  397,  412,  57  L.  ed.  1248, 
1258,  33  Sup.  Ct.  Rep.  820 ;  Miedreich  v.  Lauenstein,  232  U.  S. 
236,  243,  244,  58  L.  ed.  584,  589,  590,  34  Sup.  Ct.  Rep.  309. 
It  cannot  be  said  that  the  findings  of  fact  made  by  the  state  court 
axe  unsupported  by  evidence,  and  it  is  apparent  that  the  sub- 
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stantial  question  raised  by  the  assignments  of  error  and  sub- 
mitted in  argument  arises  upon  the  facts  found.  True,  the 
IvTorthern  Pacific  Company  insists  that  on  a  critical  examination 
of  the  evidence  it  would  be  ascertained  that,  instead  of  a  net 
profit  of  about  $800,  it  received  no  profit  at  all  from  the  trafiic 
in  question  under  the  statutory  rate,  but  the  remuneration  as 
found  is  so  slight  as  not  to  be  more  than  nominal  in  view  of  the 
-extent  of  the  traffic,  and  in  this  aspect  the  finding  is  that  the 
rate  as  to  this  company  is  noncompensatory.  So,  while  the  con- 
teution  of  the  Minneapolis,  St.  Paul,  &  Sault  Ste.  Marie  Com- 
pany that  it  proved  the  value  of  the  property  used  by  it  in  the 
intrastate  business  is  clearly  inadmissible  under  the  decisions 
of  this^ court  (Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230 
U.  S.  352^,  57  L.  ed.  1511,  48  L.RA.(]Sr.S.)  1161,  33  Sup.  Ct. 
Eep.  729),  still  in  the  present  case  the  determination  of  that 
value  is  not  necessary,  inasmuch  as  no  complaint  is  made  with 
respect  to  the  company's  return  upon  its  entire  intrastate  busi- 
ness, and,  so  far  as  the  attempted  showing  of  the  value  of  the 
property  devoted  to  the  traffic  in  question  is  concerned,  that 
^so  is  unimportant,  as  whatever  that  value  might  be,  it  is  foand 
that  no  net  return  upon  it  was  secured. 

As  to  the  law,  the  state  court  held : 

^*(a)  The  statutory  freight  rate  is  presumed  to  be  reasonable 
which  presumption  continues  until  the  contrary  appears  and  the 
rate  is  shown  beyond  a  reasonable  doubt  to  be  confiscatory. 

*'(b)  Proof  that  a  rate  is  noncompensatory — that  is,  while 
producing  more  revenue  than  sufficient  to  pay  the  actual  expenses 
occasioned  by  the  transportation  of  the  commodity,  but  insuffi- 
cient to  also  reimburse  for  that  proportion  of  the  railroad's  fixed 
or  overhead  costs  properly  apportionable  to  such  commodity  car- 
ried— is  not  sufficient  to  establish  that  the  rate  is  confiscatory  in 
law. 

"(c)  In  order  to  establish  such  a  noncompensatory  rate  to 
be  confiscatory,  it  must  further  appear  that  any  deficit  under 
the  rate  affects  the  net  intrastate  freight  earnings  materially, 
and  reduces  them  to  a  point  where  they  are  insufficient  to  amount 
to  a  reasonable  rate  of  profit  on  the  amount  of  the  value  of  the 
Taihroad  property  within  the  state  contributing  to  produce  such 
net  earnings."  * 
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Accordingly,  it  was  further  held  that,  after  establishing  the 
value  of  the  property  employed  in  the  production  of  the  net  intra- 
state freight  earnings,  it  must  appear,  in  order  to  show  con- 
fiscation, either  (1)  that  such  earnings  are  insufficient  to  yield 
a  fair  return  upon  that  value,  and  that  the  commodity  in  ques- 
tion is  carried  for  less  than  what  is  sufficient  to  meet  all  ex- 
penses, including  *  ^out-of-pocket  costs"  and  fixed  charges,  or  (2) 
that  the  loss  on  the  commodity  under  the  rate  attacked  "reduces 
the  balance  of  the  net  intrastate  freight  earnings"  to  a  point 
where,  including  the  loss  on  the  commodity  rate,  they  fail  to 
yield  such  return.     Id.  p.  440. 

And  it  was  because  their  case  failed  to  meet  these  tests  that 
the  plaintiffs  in  error  were  commanded  to  observe  the  ratel 

The  general  principles  to  be  applied  are  not  open  to  contro- 
versy. The  railroad  property  is  private  property  devoted  to  a 
public  use.  As  a  corporation,  the  owner  is  subject  to  the  obli- 
gations of  its  charter.  As  the  holder  of  special  franchises,  it  is 
subject  to  the  conditions  upon  which  they  were  granted.  Aside 
from  specific  requirements  of  this  sort,  the  common  carrier  must 
discharge  the  obligations  which  inhere  in  the  nature  of  its  busi- 
ness. It  must  supply  facilities  that  are  reasonably  adequate; 
it  must  carry  upon  reasonable  terms ;  and  it  must  serve  without 
unjust  discrimination.  These  duties  are  properly  called  public 
duties,  and  the  state,  within  the  limits  of  its  jurisdiction,  may 
enforce  them.  The  state  may  prescribe  rules  to  insure  fair 
remuneration  and  to  prevent  extortion,  to  secure  substantial 
equality  of  treatment  in  like  cases,  and  to  promote  safety,  good 
order,  and  convenience. 

But,  broad  as  is  the  power  of  regulation,  the  state  does  not 
enjoy  the  freedom  of  an  owner.  The  fact  that  the  property  is 
devoted  to  a  public  use  on  certain  terms  does  not  justify  the 
requirement  that  it  shall  be  devoted  to  other  public  purposes,  or 
to  the  same  use  on  other  terms,  or  the  imposition  of  restrictions 
that  are  not  reasonably  concerned  with  the  proper  conduct  of 
the  business  according  to  the  undertaking  which  the  carrier  has 
expressly  or  impliedly  assumed.  If  it*  has  held  itself  out  as  a 
carrier  of  passengers  only,  it  cannot  be  compelled  to  carry  freight 
As  a  carrier  for  hire,  it  cannot  be  required  to  carry  persons  or 
goods  gratuitously.     The  case  would  not  be  altered  by  the  asser- 
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tion  that  the  public  interest  demanded  such  carriage.  The  pnb- 
lie  interest  cannot  be  invoked  as  a  justification  for  demands 
which  pass  the  limits  of  reasonable  protection,  and  seek  to  im- 
pose upon  the  carrier  and  its  property  burdens  that  are  not 
incident  to  its  engagement.  In  such  a  case,  it  would  be  no 
answer  to  say  that  the  carrier  obtains  from  its  entire  intrastate 
business  a  return  as  to  the  sufficiency  of  which  in  the  aggregate 
it  is  not  entitled  to  complain.  Thus,  in  Lake  Shore  &  M.  S. 
R.  Go.  V.  Smith,  173  U.  S.  684,  43  L.  ed.  858,  19  Sup.  Ct.  Eep. 
565,  the  regulation  as  to  the  sale  of  mileage  books  was  condemned 
as  arbitrary  without  regard  to  the  total  income  of  the  carrier. 
Similarly,  in  Missouri  P.  E.  Co.  v.  Nebraska,  217  U.  S.  196, 
54  L.  ed.  727,  30  Sup.  Ct.  Rep.  461,  18  Ann.  Cas.  989,  it  was 
held  that  the  carrier  could  not  be  required  to  build  mere  private 
connections,  and  the  adequacy  of  the  receipts  from  its  entire 
business  did  not  enter  into  the  question.  And  this  was  so  be- 
cause the  obligation  was  not  involved  in  the  carrier's  public  duty, 
and  the  requirement  went  beyond  the  reasonable  exercise  of  the 
state's  protective  power. 

We  have,  then,  to  apply  these  familiar  principles  to  a  case 
where  the  state  has  attempted  to  fix  a  rate  for  the  transportation 
of  a  commodity  under  which,  taking  the  results  of  the  business 
to  which  the  rate  is  applied,  the  carrier  is  compelled  to  trans- 
port the  commodity  for  less  than  cost,  or  without  substantial 
compensation  in  addition  to  cost.  We  say  this,  for  we  entertain 
no  doubt  that,  in  determining  the  cost  of  the  transportation  of  a 
particular  commodity,  all  the  outlays  which  pertain  to  it  must 
be  considered.  We  find  no  basis  for  distinguishing  in  this  re- 
spect between  so-called  "out-of-pocket  costs,"  or  "actual"  ex- 
penses, and  other  outlays  which  are  none  the  less  actually  made 
because  they  are  applicable  to  all  traffic,  instead  of  being  exclu- 
sively incurred  in  the  traffic  in  question.  Illustrations  are  found 
in  outlays  for  maintenance  of  way  and  structures,  general  ex- 
penses and  taxes.  It  is  not  a  sufficient  reason  for  excluding 
such,  or  other,  expenses  to  say  that  they  would  still  have  been 
incurred  had  the  particular  commodity  not  been  transported. 
That  commodity  has  been  transported;  the  common  carrier  is 
under  a  duty  to  carry,  ai^d  the  expenses  of  its  business  at  a 
particular  time  are  attributable  to  what  it  does  carry.     The 
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state  cannot  estimate  the  cost  of  carrying  coal  by  throwing  the 
expense  incident  to  the  maintenance  of  the  roadbed,  and  the 
general  expenses,  upon  the  carriage  of  wheat;  or  the  cost  of 
carrying  wheat  by  throwing  the  burden  of  the  upkeep  of  the 
property  upon  coal  and  other  commodities.  This,  of  course, 
does  not  mean  that  all  commodities  are  to  be  treated  as  carried 
at  the  same  rate  of  expense.  The  outlays  that  exclusively  per- 
tain to  a  given  class  of  traffic  must  be  assigned  to  that  class,  and 
the  other  expenses  must  be  fairly  apportioned.  It  may  be 
difficult  to  make  such  an  apportionment,  but  when  conclusions 
are  based  on  cost,  the  entire  cost  must  be  taken  into  account 

It  should  be  said,  further,  that  we  find  nothing  in  the  record 
before  us,  and  nothing  in  the  facts  which  have  been  set  forth 
with  the  most  careful  elaboration  by  the  state  court,  that  can 
be  taken  to  indicate  the  existence  of  any  standard  whatever  by 
reference  to  which  the  rate  in  question  may  be  considered  to  be 
reasonable.  It  does  not  appear  that  there  has  been  any  practice 
of  the  carriers  in  North  Dakota  which  affords  any  semblance  of 
support  to  a  rate  so  low.  Whatever  inference  may  be  deduced 
from  coal  rates  in  other  states,  as  disclosed  by  the  record,  is 
decidedly  against  the  reasonableness  of  the  rate.  And  it  may 
be  added  that,  while  the  rate  was  found  to  be  compensatory  in 
the  case  of  the  Great  Northern  Eailway  Company,  this  was  dis- 
tinctly shown  to  be  due  to  the  peculiar  conditions  of  the  traffic 
over  that  road,  the  differences  with  respect  to  which  were  fully 
detailed  by  the  state  court  26  N.  D.  pp.  439,  472-480,  145  N. 
W.  135.  Nearly  90  per  cent  of  the  total  intrastate  traffic  in 
liofnite  coal  upon  the  three  roads  was  over  the  lines  of  the  plain- 
tiffs in  error.  It  is  urged  by  the  state  that  the  commodity  in. 
question  is  one  of  the  lowest  classes  of  freight.  This  may  be 
assumed,  and  it  may  be  a  good  reason  for  a  lower  rate  than  that 
charged  for  carrying  articles  of  a  different  sort,  but  the  mere 
grade  of  the  commodity  cannot  be  regarded  as  furnishing  a  suffi- 
cient ground  for  compelling  the  carrier  to  transport  it  for  less 
than  cost,  or  without  substantial  reward. 

The  state  insists  that  the  enactment  of  the  statute  may  be 
justified  as  "a  declaration  of  public  policy."  In  substance,  the 
argument  is  that  the  rate  was  imposed  to  aid  in  the  development 
of  a  local  industry,  and  thus  to  confer  a  benefit  upon  the  people 
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of  the  state.  The  importance  to  the  conmninity  of  its  deposits 
of  lignite  coal,  the  infancy  of  the  industry,  and  the  advantages 
to  be  gained  by  increasing  the  consumption  of  this  coal  and  mak- 
ing the  community  less  dependent  upon  fuel  supplies  imported 
into  the  state,  are  emphasized.  But,  while  local  interests  serve 
as  a  motive  for  enforcing  reasonable  rates,  it  would  be  a  very 
different  matter  to  say  that  the  state  may  compel  the  carrier  to 
maintain  a  rate  upon  a  particular  commodity  that  is  less  than 
reasonable,  or — as  might  equally  well  be  asserted— to  carry 
gratuitously,  in  order  to  build  up  a  local  enterprise.  That  would 
be  to  go  outside  the  carrier's  undertaking,  and  outside  the  field 
of  reasonable  supervision  of  the  conduct  of  its  business,  and 
would  be  equivalent  to  an  appropriation  of  the  property  to  pub- 
lic uses  upon  terms  to  which  the  carrier  had  in  no  way  agreed. 
It  does  not  aid  the  argument  to  urge  that  the  state  may  per- 
mit the  carrier  to  make  good  its  loss  by  charges  for  other  trans- 
portation. If  other  rates  are  exorbitant,  they  may  be  reduced. 
Certainly,  it  could  not  be  said  that  the  carrier  may  be  required 
to  charge  excessive  rates  to  some  in  order  that  others  might  be 
served  at  a  rate  unreasonably  low.  That  would  be  but  arbitrary 
action.  We  cannot  reach  the  conclusion  that  the  rate  in  ques- 
tion is  to  be  supported  upon  the  ground  of  public  policy  if,  upon 
the  facts  found,  it  should  be  deemed  to  be  less  than  reasonable. 
The  legislature  undoubtedly  has  a  wide  range  of  discretion 
in  the  exercise  of  the  power  to  prescribe  reasonable  charges,  and 
it  is  not  bound  to  fix  uniform  rates  for  all  conmiodities,  or  to 
secure  the  same  percentage  of  profit  on  every  sort  of  business. 
There  are  many  factors  to  be  considered, — differences  in  the 
articles  transported,  the  care  required,  the  risk  assumed,  the  value 
of  the  service,  and  it  is  obviously  important  that  there  should 
be  reasonable  adjustments  and  classifications.  Nor  is  its  au- 
thority hampered  by  the  necessity  of  establishing  such  minute 
distinctions  that  the  effective  exercise  of  the  rate-making  power 
becomes  impossible.  It  is  not  bound  to  prescribe  separate  rates 
for  every  individual  service  performed,  but  it  may  group  serv- 
ices by  fixing  rates  for  classes  of  traffic.  As  repeatedly  ob- 
served, we  do  not  sit  as  a  revisory  board  to  substitute  our  judg- 
ment for  that  of  the  l^slature,  or  its  administrative  agent,  as 
to  matters  within  its  province.     San  Diego  Land  &  Town  Co. 
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V.  Jasper,  189  U.  S.  439,  47  L.  ed.  892,  23  Sup.  Ct  Rep.  571; 
Louisville  &  N.  K.  Co.  v.  Garrett,  231  U.  S.  298,  313,  58  L.  ed. 
229,  242,  34  Sup.  Ct.  Eep.  48.  The  court,  therefore,  is  not 
called  upon  to  concern  itself  with  mere  details  of  a  schedule ;  or 
to  review  a  particular  tariff  or  schedule  which  yields  substantial 
compensation  for  the  services  it  embraces,  when  the  profitable- 
ness of  the  intrastate  business  as  a  whole  is  not  involved. 

But  a  different  question  arises  when  the  state  has  segregated 
a  commodity,  or  a  class  of  traffic,  and  has  attempted  to  compel 
the  carrier  to  transport  it  at  a  loss  or  without  substantial  com- 
pensation, even  though  the  entire  traffic  to  which  the  rate  is 
applied  is  taken  into  account  On  that  fact  being  satisfactorily 
established,  the  presumption  of  reasonableness  is  rebutted.  If 
in  such  a  case  there  exists  any  practice,  or  what  may  be  taken 
to  be  (broadly  speaking)  a  standard  of  rates  with  respect  to  that 
traffic,  in  the  light  of  which  it  is  insisted  that  the  rate  should 
still  be  regarded  as  reasonable,  that  should  be  made  to  appear. 
As  has  been  said,  it  does  not  appear  here.  Frequently,  attacks 
upon  state  rates  have  raised  the  question  as  to  the  profitableness 
of  the  entire  intrastate  business  under  the  state's  requirements. 
But  the  decisions  in  this  class  of  cases  (which  we  have  cited  in 
the  margin  ^)  furnish  no  ground  for  saying  that  the  state  may 
set  apart  a  commodity  or  a  special  class  of  traffic  and  impose 
upon  it  any  rate  it  pleases,  provided  only  that  the  return  from 
the  entire  intrastate  business  is  adequate.  In  St.  Louis  &  S. 
F.  E.  Co.  V.  Gill,  156  U.  S.  649,  39  L.  ed.  567,  15  Sup.  Ct 
Rep.  484,  a  statute  fixing  a  maximum  rate  for  passengers  in  the 
state  of  Arkansas  was  challenged, -but  the  allegation  and  offer 

1  Sione  v.  Farmers'  Loan  &  T.  Co.  116  U.  S.  307,  29  L.  ed.  636,  6  Sup. 
Ct.  Rop.  334,  388,  1191;  Dow  v.  Beidelman,  125  U.  S.  680,  690,  31  L.  ed. 
841,  844,  2  Inters.  Com.  Rep.  66,  8  Sup.  Ct.  Rep.  1028;  Chicago  &  G.  T.  R. 
Co.  V.  Wellman,  143  U.  S.  339,  341,  36  L.  ed.  176,  177,  12  Sup.  Ct  Rep. 
400;  Reagan  v.  Farmers'  Loan  &  T.  Co.  154  U.  S.  362,  38  L.  ed.  1014,  4 
Inters.  Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047;  Covington  &  L.  Turnp.  Road 
Co.  V.  Sandford,  164  U.  S.  578,  41  L.  ed.  560,  17  Sup.  Ct.  Rep.  198;  Smyth 
V.  Ames,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418,  s.  c.  171  U.  S. 
361,  43  L.  ed.  197,  18  Sup.  Ct.  Rep.  888;  San  Diego  Land  &  Town  Co. 
V.  National  City,  174  U.  S.  739,  43  L.  ed.  1154,  19  Sup.  Ct.  Rep.  804;  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Tompkins,  176  U.  S.  167,  44  L.  ed.  417,  20  Sup. 
Ct.  Rep.  336;  San  Diego  Land  &  Town  Co.  v.  Jasper,  supra;  StanisUuf 
County  V.  San  Joaquin  &  K.  River  Canal  &  Irrig.  Co.  192  U.  S.  201,  48 
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of  proof  that  the  rate  would  compel  the  carriage  of  passengers 
at  a  loss  related  only  to  a  portion,  or  division,  of  the  railroad, 
and  not  to  the  i-esult  of  all  the  traffic  to  which  the  rate  in  ques- 
tion applied.  The  holding  that  this  was  insufficient  was  in 
entire  accord  with  the  above-stated  principle, — that  the  rate- 
making  power  may  be  exercised  in  a  practical  way,  and  that 
the  legislature  is  not  bound  to  assure  a  net  profit  from  "every 
mile,  section,  or  other  part  into  which  the  road  might  be 
divided."  Id.  p.  665.  A  passenger  rate  may  apply  generally 
throughout  the  state,  and  the  efiFect  of  the  rate  must  be  consid- 
ered with  respect  to  the  whole  business  governed  by  the  rate. 
In  Smyth  v.  Ames,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct. 
Rep.  41 S,  a  schedule  of  freight  rates  was  involved,  and, 
while  the  entire  schedule  was  under  consideration,  it 
was  recognized  that  in  order  to  determine  its  adequacy  the 
intrastate  freight  business  might  be  segregated.  Id.  pp.  535, 
550.  The  case  of  Minneapolis  &  St.  L.  R.  Co.  v.  Minnesota, 
186  TJ.  S.  257,  46  L.  ed.  1151,  22  Sup.  Ct.  Rep.  900,  involved 
a  rate  fixed  by  the  Railroad  and  Warehouse  Commission  of  the 
State  of  Minnesota  for  the  intrastate  transportation  of  hard  coal 
in  carload  lots.  There  was  no  proof  that  the  carrier  was  com- 
pelled to  transport  the  coal  at  a  loss  or  without  substantial  com- 
pensation. The  principal  testimony,  as  the  court  observed,  was 
intended  to  show  that  "if  the  rate  fixed  by  the  Commission  for 
coal  in  carload  lots  were  applied  to  all  freight,  the  road  would 
not  pay  its  operating  expenses,  although  in  making  this  showing 
the  interest  upon  the  bonded  debt  and  the  dividends  were  in- 
cluded as  part  of  the  operating  expenses.''  It  was  said  that  it 
was  "quite  evident"  that  this  testimony  had  "but  a  slight,  if  any, 

L.  ed.  406,  24  Sup.  Ct.  Rep.  241;  Knoxville  v.  Knoxville  Water  Co.  212  U.  S. 
1,  63  L.  ed.  371,  29  Sup.  Ct.  Rep.  148;  Wilcox  v.  Consolidated  Gas  Co.  212 
U.  S.  19,  53  L.  ed.  382,  48  L.R.A.(X.S.)  ]134,  29  Sup.  Ct.  Rep.  192,  15 
Ann.  Caa.  1034;  Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids,  223  U.  S.  665, 
56  L.  ed.  594,  32  Sup.  Ct.  Rep.  389;  Louisville  v.  Cumberland  Teleph.  & 
Teleg.  Co.  226  U.  S.  430,  66  L.  ed.  1151,  32  Sup.  Gt.  Rep.  741;  Minnesota 
Rate  Cases  (Simpson  v.  Shepard)  230  U.  S.  352,  57  L.  ed.  1511,  1555,  33 
Sup.  Ct.  Rep.  729;  Missouri  Rate  Cases  (Knott  v.  Chicago,  B.  &  Q.  R.  Co.) 
230  U.  S.  474,  497,  57  L.  ed.  1571,  1590,  33  Sup.  Ct.  Rep.  976;  Southern  P.  R. 
Oo.  V.  Campbell,  230  U.  S.  537,  67  L.  ed.  1610,  33  Sup.  Ct.  Rep.  1027;  Allen 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  230  U.  S.  553,  556,  57  L,  ed.  1625,  1628,  33 
Sup.  Ct.  Rep.  1030. 

P.U.R.'16C.— 19. 
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tendency  to  show  that  even  at  the  rates  fixed  by  the  commission 
there  would  not  still  be  a  reasonable  profit  upon  coal  so  carried'' 
(id.  p.  266)  ;  and  this  conclusion  eflFectually  distinguishes  the 
case  from  the  one  at  bar.  In  Interstate  Consol.  Street  R.  Co. 
V.  ifassachusetts,  207  U.  S.  79,  84,  52  L.  ed.  Ill,  114,  28  Sup. 
Ct.  Rep.  26,  12  Ann.  Cas.  555,  the  decision  rested  upon  the 
ground  that  the  charter  of  the  company  was  accepted  subject  to 
the  obligations  imposed  by  the  statute  there  in  question.  In 
Willcox  V.  Consolidated  Gas  Co.  212  U.  S.  19,  53  L.  ed.  3S2, 
48  L.R.A.(]Sr.S.)  1134,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas. 
1034,  in  addition  to  the  rate  for  gas  supplied  for  general  con- 
sumption in  the  city  of  Xew  York,  there  was  a  lower  rate  fixed 
for  that  furnished  to  the  city  itself.  It  was  said  by  the  court 
that  the  criticism  of  the  "wholesale"  rate  to  the  city  was  met  bv 
the  fact  that  the  total  returns  from  the  sale  of  gas  were  adequate. 
It  was  not  established  in  that  case  that  this  "wholesale"  rate 
required  a  service  without  substantial  compensation  in  addition 
to  cost. 

It  has  repeatedly  been  assumed  in  the  decision  of  this  court, 
that  the  state  has  no  arbitrary  power  over  the  carrier's  rates, 
and  may  not  select  a  particular  commodity  or  class  of  traffic  for 
carriage  without  reasonable  rcAvard.  In  Atlantic  Coast  Line  R. 
Co.  r.  Florida,  203  U.  S.  256,  260,  51  L.  ed.  174,  175,  27  Sup. 
Ct.  Rep.  108,  and  in  Seaboard  Air  Line  R.  Co.  v.  Florida,  203 
U.  S.  261,  270,  51  L.  ed.  175,  178,  27  Sup.  Ct.  Rep.  109,  there 
was  an  attack  upon  a  rate  on  a  single  article,  to  wit,  on  phos- 
phates, but  the  proof  as  to  the  effect  of  the  rate  and  the  cost  of 
the  transportation  was  found  to  be  insufficient.  The  case  of 
Atlantic  Coast  Line  R.  Co.  v.  Xorth  Carolina  Corp.  Commis- 
sion, 206  U.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct.  Rep.  585,  11  Ann. 
Cas.  398,  involved  the  validity  of  an  order  of  the  state  commis- 
sion requiring  the  railroad  company  so  to  arrange  its  schedule 
of  transportation  between  two  points  as  to  make  connections  with 
through  trains.  It  was  held  that  the  order  merely  compelled 
the  carrier  to  perform  a  duty  which  fell  within  the  scope  of  the 
obligations  it  had  assumed.  So  far  from  the  case  being  an 
authority  for  the  conclusion  that  the  validity  of  a  particular 
rate  cannot  in  any  case  be  challenged  if  the  returns  from  the  en- 
tire intrastate  operations  are  deemed  to  be  adequate,  the  court,  in 
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the  course  of  its  opinion,  expressly  conceded  the  contrary.  The 
court  said  (id.  pp.  25,  26) : 

"Let  it  be  conceded  that  if  a  scheme  of  maximum  rates  was 
imposed  by  state  authority,  as  a  whole  adequately  remunerative, 
and  yet  that  some  of  such  rates  were  so  unequal  as  to  exceed  the 
flexible  limit  of  judgment  which  belongs  to  the  power  to  fix  rates, 
that  is,  transcended  the  limits  of  just  classification  and  amounted 
to  the  creation  of  favored  class  or  classes  whom  the  carrier  was 
compelled  to  serve  at  a  loss,  to  the  detriment  of  other  class  or 
classes  upon  whom  the  burden  of  such  loss  would  fall,  that  such 
legislation  would  be  so  inherently  unreasonable  as  to  constitute  a 
violation  of  the  due  process  and  equal  protection  clauses  of  the 
14th  Amendment.  Let  it  also  be  conceded  that  a  like  repug- 
nancy to  the  Constitution  of  the  United  States  would  arise  from 
an  order  made  in  the  exercise  of  the  power  to  fix  a  rate  when  the 
result  of  the  enforcement  of  such  order  would  be  to  compel  a 
carrier  to  serve  for  a  wholly  inadequate  compensation  a  class  or 
classes  selected  for  legislative  favor  even  if,  considering  rates  as 
a  whole,  a  reasonable  return  from  the  operation  of  its  road 
might  be  received  by  the  carrier.  Neither  of  these  concessions, 
however,  can  control  the  case  in  hand,  since  it  does  not  directly 
involve  any  question  whatever  of  the  power  to  fix  rate3  and  the 
constitutional  limitations  controlling  the  exercise  of  that  power, 
but  is  concerned  solely  with  an  order  directing  a  carrier  to  fur- 
nish a  facility  which  it  is  a  part  of  its  general  duty  to  furnish 
for  the  public  convenience." 

In  Interstate  Commerce  Commission  v.  Union  P.  R.  Co.  222 
LT.  S.  541,  649,  56  L.  ed.  308,  312,  32  Sup.  Ct  Rep.  108,  in 
speaking  of  the  carriers'  concession  that  they  were  unable  to  de- 
termine the  cost  of  the  particular  traffic  in  question,  and  that  a 
former  rate  had  not  been  ^^less  than  cost,"  the  court  said:  "This 
concession  .  .  .  establishes  an  important  fact  in  dealing  with 
the  difiicult  question  of  determining  what  is  a  reasonable  rate  on  a 
particular  article.  Where  the  rates  as  a  whole  are  under  con- 
sideration, there  is  a  possibility  of  deciding,  with  more  or  less 
certainty,  whether  the  total  earnings  afford  a  reasonable  return. 
But  whether  the  carrier  earned  dividends  or  not  sheds  little  light 
on  the  question  as  to  whether  the  rate  on  a  particular  article  is 
reasonable.     For,  if  the  carrier's  total  income  enables  it  to  d^ 
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clare  a  dividend,  that  would  not  justify  an  order  requiring  it  to 
haul  one  class  of  goods  for  nothing,  or  for  less  than  a  reasonable 
rate.  On  the  other  hand,  if  the  carrier  earned  no  dividend,  it 
would  not  have  warranted  an  order  fixing  an  unreasonably  high 
rate  on  such  article."  See  also  Southern  E.  Co.  v.  St.  Louis 
Hay  &  Grain  Co.  214  U.  S.  297,  301,  53  L.  ed.  1004,  1006,  29 
Sup.  Ct.  Rep.  678.  In  Wood  v.  Vandalia  E.  Co.  231  U.  S.  1, 
58  L.  ed.  97,  34  Sup.  Ct.  Eep.  7,  the  rate  order  of  the  state 
commission  related  to  a  particular  sort  of  traffic,  and  it  appeared 
that  the  proof  was  insufficient  to  show  the  cost  of  transportation. 
This  was  also  the  case  in  Louisville  &  N.  E.  Co.  v.  Garrett,  231 
TJ.  S.  298,  58  L.  ed.  229,  34  Sup.  Ct.  Eep.  48,  which  related  to 
rates  on  particular  commodities,  and  the  order  of  the  state  com- 
mission was  sustained,  not  because  the  state  was  at  liberty  to 
fix  such  rates  as  it  might  see  fit  upon  the  ground  of  local  policy, 
regardless  of  reasonable  compensation,  and  thus  to  require  the 
carrier  to  transport  the  commodities  in  question  for  less  than 
cost,  but  because  the  evidence  not  only  failed  to  show  that  the 
rates  were  not  reasonably  adequate,  but  rather  tended  to  estab- 
lish that  they  were  (id.  p.  314).  The  same  conclusion,  with 
respect  to  the  same  rates,  was  reached  on  further  hearing  in 
Louisville  &  N.  E.  Co.  v.  Finn,  235  U.  S.  601,  607,  59  L.  ed. 
— ,  35  Sup.  Ct.  Eep.  146. 

To  repeat  and  conclude :  It  is  presumed — ^but  the  presumption 
is  a  rebuttable  one — that  the  rates  which  the  state  fixes  for  intra- 
state traffic  are  reasonable  and  just.  When  the  question  is  as 
to  the  profitableness  of  the  intrastate  business  as  a  whole  under  a 
general  scheme  of  rates,  the  carrier  must  satisfactorily  prove  the 
fair  value  of  the  property  employed  in  its  intrastate  business, 
and  show  that  it  has  been  denied  a  fair  return  upon  that  value. 
With  respect  to  particular  rates,  it  is  recognized  that  there  is  a 
wide  field  of  legislative  discretion,  peftnitting  variety  and  classi- 
fication, and  hence  the  mere  details  of  what  appears  to  be  a 
reasonable  scheme  of  rates,  or  a  tariff  or  schedule  affording  sub- 
stantial compensation,  are  not  subject  to  judicial  review.  But 
this  legislative  power  cannot  be  regarded  as  being  without  limit. 
The  constitutional  guaranty  protects  the  carrier  from  arbitrary 
action  and  from  the  appropriation  of  its  property  to  public  pur- 
poses outside  the  undertaking  assumed;  and  where  it  is  estab- 


Digitized  by  LjOOQ IC 


NORTHERN  P.  R.  CO.  v.  NORTH  DAKOTA  EX  REL.  McCUE.     293 

lished  that  a  coimnodity,  or  a  class  of  traffic,  has  been  segregated 
and  a  rate  imposed  which  would  compel  the  carrier  to  transport 
it  for  less  than  the  proper  cost  of  transportation,  or  virtually  at 
cost,  and  thus  the  carrier  would  be  denied  a  reasonable  reward 
for  its  service  after  taking  into  account  the  entire  traffic  to 
which  the  rate  applies,  it  must  be  concluded  that  the  state  has 
exceeded  its  authority. 

The  judgments,  respectively,  are  reversed,  and  the  cases  are 
remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

It  is  so  ordered. 

Mr.  Justice  Pitney  dissents. 


UNITED  STATES  SUPREME  COURT, 

JTOBPOLK  &  WESTERN  EAILWAY  COMPANY,  PlflP.  in  Err., 

v. 

W.  G.  CONLET,  ATTORNEY  GENERAL  OF  THE  STATE  OP 

WEST  VIRGINIA,  et  al. 

[No.  197.] 

(236  V.  S.  605,  59  L.  ed.  — ,  35  Sup.  Ct.  Rep.  437.) 

Constitutional  law  ^  Due  process  of  law  — Bate  regulation  ^  Con fia^ 
cation. 

The  rate  of  2  cents  a  mile,  fixed  by  railway  passenger  traffic 
by  W.  Va.  Acts  1907,  chap.  41,  oflfends  against  the  due  process  of  law 
clause  of  U.  S.  Const.,  14th,  Amend.,  as  being  confiscatory,  where,  as 
applied  to  the  entire  intrastate  passenger  business  of  a  carrier,  sep- 
arately considered,  such  rate  yields  at  most  a  very  narrow  margin 
above  the  cost  of  such  traffic. 
Error  to  state  court -^  Review  of  facts. 

The  Federal  Supreme  Court,  on  writ  of  error  to  a  state  court, 
may  analyze  the  facts  in  order  to  determine  whether  that  which  pur- 
ports to  be  a  finding  of  fact  is  so  interwoven  with  the  Federal  question 
as  to  be  in  substance  a  decision  of  such  question. 

[Argued  October  13,  1914.     Decided  March  8,  1915.] 

In  error  to  the  Circuit  Court  of  Kanawha  County  in  the 
State  of  West  Virginia  to  review  a  decree  refusing  to  restrain 
the  enforcement  of  a  state  statute  fixing  a  rate  of  2  cents  a  mile 
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for  railway  passenger  traffic.  Reversed  and  remanded  for  fur- 
ther proceedings. 

The  facts  are  stated  in  the  opinion. 

Appearances:  Messrs.  John  H.  Holt,  Lucian  H.  Cocke, 
Theodore  W.  Eeath,  and  Joseph  I.  Doran  for  plaintiff  in  error ; 
Mr.  A.  A.  Lilly,  Attorney  General  of  West  Virginia,  for  defend- 
ant;; in  error. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  court: 
In  l'J07,  the  legislature  of  West  Virginia  passed  an  act  fixing 
the  niaxiniura  fare  for  passengers  on  railroads,  as  described  in 
the  statute,  at  2  cents  a  mile.  Acts  1907,  chap.  41,  p.  226. 
After  the  rate  had  been  tested  by  operating  under  it  for  two 
years,  the  plaintiff  in  error  brought  this  suit  to  restrain  its  en- 
forcement as  being  in  violation  of  the  Constitution  of  the  state, 
and  also  upon  the  ground  that  it  was  repugnant  to  the  14th 
Amendment  by  reason  of  (1)  its  provision  for  penalties,  (2)  its 
classification  of  railroads,  and  (3)  its  alleged  confiscatory  re- 
quirements, through  the  reduction  of  the  revenue  from  the  traflSc 
to  less  than  a  reasonable  compensation.  The  validity  of  the  stat- 
ute, as  construed  by  the  state  court,  with  respect  to  penalties  and 
classification,  was  upheld  in  Chesapeake  &  O.  R.  Co.  v.  Conley, 
230  U.  S.  513,  57  L.  ed.  1597,  33  Sup.  Ct.  Rep.  9S5.  In  the 
case  of  Coal  &  Coke  R.  Co.  v.  Conley,  67  W.  Va.  129,  67  S.  E. 
613,  while  the  statute  was  sustained  against  the  other  objections 
above  mentioned,  it  was  adjudged  to  be  confiscatory  in  its  oper- 
ation with  respect  to  the  plaintiff  in  that  case.  In  the  present 
suit  the  circuit  court  of  Kanawha  county,  by  its  decree  entered  in 
March,  1913,  held  that  the  rate  was  not  confiscatory  in  fact  as  to 
the  plaintiff  in  error.  No  opinion  appears  in  the  record  and 
there  were  no  special  findings.  An  application  was  made  to  the 
supreme  court  of  appeals  of  West  Virginia  for  the  allowance  of 
an  appeal  to  that  court,  and  it  was  refused.  This  writ  of  error 
was  then  sued  out. 

1.  The  fundamental  question  presented  is  whether  the  valid- 
ity of  the  passenger  rate  can  be  determined  by  its  effect  upon  the 
passenger  business  of  the  company,  separately  considered.  What 
has  been  said  in  the  opinion  in  Xorthem  P.  R.  Co.  v.  North 
Dakota,  decided  this  day  (286  TT.  S.  685,  59  L.  ed.  — ,  ante,  277, 
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Sj  Sup.  Ct.  Eep.  429),  makes  an  extended  discussion  of  this 
question  unnecessary.  It  was  recognized  that  the  state  has  a 
broad  field  for  the  exercise  of  its  discretion  in  prescribino:  reas- 
onable rates  for  common  carriers  within  its  jurisdiction;  that 
it  is  not  necessary  that  there  should  be  uniform  rates  or  the 
same  percentage  of  profit  on  every  sort  of  business;  and  that 
there  is  abundant  room  for  reasonable  classification  and  the 
adaptation  of  rates  to  various  groups  of  services.  It  was  further 
held  that  despite  this  range  of  permissible  action,  the  state  has 
no  arbitrary  power  over  rates ;  that  the  devotion  of  the  property 
of  the  carrier  to  public  use  is  qualified  by  th^  condition  of  the 
carrier's  undertaking  that  its  services  are  to  be  performed  for 
reasonable  reward ;  and  that  the  state  may  not  select  a  commod- 
ity or  class  of  traffic,  and  instead  of  fixing  what  may  be  deemed 
to  be  reasonable  compensation  for  its  carriage,  compel  the  car- 
rier to  transport  it  either  at  less  than  cost,  or  for  a  compensation 
that  is  merely  nominal. 

These  considerations  are  controlling  here.  The  passenger 
traffic  is  one  of  the  main  departments  of  the  company's  business ; 
it  has  its  separate  equipment,  its  separate  organization  and  man- 
agement, and,  of  necessity,  its  own  rates.  In  making  a  reasonable 
adjustment  of  the  carrier's  charges,  the  state  is  under  no  obli- 
gation to  secure  the  same  rate  of  return  from  each  of  the  two 
principal  departments  of  the  business,  passenger  and  freight ;  but 
the  state  may  not  select  either  of  these  departments  for  arbitrary 
control.  Thus,  it  would  not  be  contended  that  the  state  might 
require  passengers  to  be  carried  for  nothing,  or  that  it  could 
justify  such  action  by  placing  upon  the  shippers  of  goods  the 
burden  of  excessive  charges  in  order  to  supply  an  adequate  return 
for  the  carrier's  entire  service.  And,  on  the  same  principle,  it 
would  also  appear  to  be  outside  the  field  of  reasonable  adjust- 
ment that  the  state  should  demand  the  carriage  of  passengers  at 
a  rate  so  low  that  it  would  not  defray  the  cost  of  their  trans- 
portation, when  the  entire  traffic  under  the  rate  was  considered: 
or  would  provide  only  a  nominal  reward  in  addition  to  cost. 
That  fact,  satisfactorily  proved,  would  be  sufficient  to  rebut  the 
presumption  of  reasonableness;  and  if  in  any  case  it  could  be 
said  that  there  existed  other  criteria  by  reference  to  which  the 
rate  could  still  be  supported  as  a  reasonable  one  for  the  trans- 
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portation  in  question,  it  would  be  necessary  to  cause  this  to 
appear.  Northern  P.  R.  Co.  v.  North  Dakota,  supra,  and  cases 
there  cited. 

2.  So  far  as  findings  are  concerned,  we  have  in  the  present  case 
simply  a  general,  or  ultimate,  conclusion  of  fact,  which  is  set 
forth  in  the  decree  of  the  state  court;  and  it  is  necessary  for  us, 
in  passing  upon  the  Federal  right  which  the  plaintiff  in  error  as- 
serted, to  analyze  the  facts  in  order  to  determine  whether  that 
which  purports  to  be  a  finding  of  fact  is  so  interwoven  with  the 
question  of  law  as  to  be  in  substance  a  decision  of  the  latter. 
Kansas  City  Southern  R.  Co.  v.  C.  H.  Albers  Commission  Co. 
223  U.  S.  573,  591,  56  L.  ed.  556,  565,  32  Sup.  Ct.  Rep.  316; 
Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids,  223  U.  S.  655,  668, 
669,  56  L.  ed.  594,  604,  32  Sup.  Ct.  Rep.  389 ;  Washington  ex 
rel.  Oregon  R.  &  Nav.  Co.  v.  Fairchild,  224  U.  S.  510,  528,  56 
L.  ed.  863,  869,  32  Sup.  Ct.  Rep.  535;  Creswill  v.  Grand  Lodge, 
K.  P.  225  U.  S.  246,  261,  56  L.  ed.  1074,  1080,  32  Sup.  Ct. 
Rep.  822;  Southern  P.  Co.  v.  Schuyler,  227  U.  S.  601,  611, 
57  L.  ed.  662,  669,  43  L.R.A.(N.S.)  901,  33  Sup.  Ct.  Rep. 
277;  Wood  v.  Chesborough,  228  U.  S.  672,  678,  57  L.  ed.  1018, 
1021,  33  Sup.  Ct.  Rep.  706. 

3.  The  passenger  rate  in  question  went  into  effect  in  May, 
1907,  and  was  observed  by  the  company  until  about  September, 
1909,  when,  under  the  terms  of  the  interlocutory  injunction  in 
this  suit,  the  charge  was  increased  to  2i  cents  a  mile.  There 
were,  therefore,  two  fiscal  years,  June  30,  1907,  to  June  30, 
1909,  during  which  the  company  operated  its  road  in  West  Vir- 
ginia under  the  statutory  rate.  Evidence  was  introduced  on 
behalf  of  the  company,  showing  the  results  according  to  its  cal- 
culations. It  was  testified  that  the  intrastate  passenger  receipts 
had  been  carefully  ascertained.  With  respect  to  the  operating 
expenses,  it  was  said  that  for  many  years  accounts  had  been  kept 
for  the  purpose  of  separating  the  expenses  incident  to  the  freight 
and  passenger  traffic,  respectively ;  that  about  65  per  cent  of  these 
expenses  could  be  directly  assigned,  and  that  the  remaining 
35  per  cent,  consisting  of  items  common  to  both  sorts  of  trans- 
portation, were  divided  between  the  passenger  and  freight  traf- 
fic on  the  basis  of  engine  miles, — this  being  deemed  to  be  more 
equitable.than  the  train-mile  basis  originally  used,  inasmuch  as 
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most  of  the  freight  was  hauled  by  two  engines.  In  practice, 
this  method  was  assumed — in  accordance  with  an  early  com- 
putation— ^to  mean  that  20  per  cent  of  such  items  should  be  as- 
signed to  the  passenger  traffic;  this,  it  was  insisted^  was  a  close 
approximation.  Where  a  division  of  the  road  was  partly  in  one 
state  and  partly  in. another,  the  passenger  expenses  were  ap- 
portioned according  to  track  mileage.  These  expenses  within 
the  state  having  thus  been  ascertained,  they  were  divided  between 
the  interstate  and  intrastate  traffic  upon  the  basis  of  the  gross 
passenger  earnings;  that  is,  it  was  assumed  that  the  cost  of  the 
interstate  and  intrastate  passenger  traffic  was  the  same  in  relation 
to  revenue.  It  was  also.^ testified  that  betterments  were  not  in- 
cluded in  expenses,  and  that  the  above-mentioned  apportionment 
covered  all  the  operating  expenses,  except  taxes,  the  latter  being 
apportioned  to  each  class  of  business  according  to  its  share  of  the 
gross  receipts. 

It  was  stated  that  the  intrastate  passenger  receipts  which  had 
been  $362,997.74  in  the  fiscal  year  1906-07^  had  fallen,  notwith- 
standing a  considerable  increase  in  the  number  of  passengers  and 
passenger  mileage,  to  $289,943.22  in  the  fiscal  year  1907-08. 
The  passenger  expenses  for  the  latter  year,  estimated  according 
to  the  method  above  set  forth,  together  with  taxes,  amounted  to 
$275,519.79,  leaving  a  net  surplus  of  $14,423.43.  In  the  fol- 
lowing fiscal  year,  1908-09,  the  intrastate  passenger  receipts 
were  $281,864.50.  This  showed  a  reduction  of  $81,133.24,  as 
compared  with  the  fiscal  year  1906-07,  although  there  was  a 
gain  over  that  year  of  1,667,374  in  the  passenger  mileage.  The 
expenses  attributed  by  the  company  to  the  intrastate  passenger 
traffic,  including  taxes,  for  the  year  1908-09,  amounted  to  $283,- 
416.62,  thus  leaving  a  deficit  in  the  passenger  operations  of  $1,- 
652.12. 

In  the  receipts,  as  thus  stated,  there  was  omitted  the  revenue 
derived  from  the  mail,  express,  news  privileges,  and  other  items  • 
of  passenger  train  earnings.     Including  this  miscellaneous  in- 
come, it  appeared  from  the  company's  statement  that  the  net  re- 
turn of  the  intrastate  passenger  business  for  the  year  1907-08 

1  Approximately  eleven  months  of  the  fiscal  year  1906-07  were  under  the 
former  maximum  fare  of  3  cents  a  mile. 
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was  $18,354.62 ;  in  the  year  1908-09,  the  inclusion  of  these  items 
still  left  a  deficit  amounting  to  $616.11. 

Criticizing  the  methods  of  apportionment  adopted  by  the 
company,  the  state  presented  on  its  part  elaborate  calculations 
for  the  purpose  of  showing  the  effect  of  the  rate.  These  calcu- 
lations were  based  upon  a  painstaking  analysis  made  by  the 
state's  expert  accountant  of  the  receipts  and  expenses  disclosed 
by  the  company's  records  and  accounts.  For  this  critical  study 
there  were  selected  the  months  of  November,  1909,  and  May, 
1910,  which  the  state's  witness  testified  were  typical  with  respect 
to  the  passenger  business  of  the  fiscal  year  ending  June  30, 
1910.  The  examination  was  made  of  the  traflBc  on  the  Poca- 
hontas and  Kenova  divisions  of  the  road,  which  contained  over 
90  per  cent  of  the  total  track  mileage  of  the  company  in  West 
Virginia,  and  the  passenger  traffic  on  which — according  to  pas- 
senger mileage — was  stated  to  be  over  97  per  cent  of  the  whole. 
The  testimony  was  that  the  results  of  the  analysis  of  the  traffic 
on  these  divisions  could  be  deemed  to  be  fairly  representative 
of  the  entire  passenger  business.  The  receipts  of  the  intrastate 
traffic  were  adjusted  to  the  2-cent  fare  basis;  that  is,  according 
to  the  statutory  rate  as  applied  to  the  actual  travel  over  the  road. 
The  state  suggests  that  neither  in  its  own  calculations  nor  in 
those  of  the  company  was  any  account  taken  of  the  receipts  from 
intrastate  passengers  in  West  Virginia,  but  these  were  properly 
excluded.  Smyth  v.  Ames,  169  U.  S.  466,  541,  42  L.  ed.  819, 
847,  18  Sup.  Ct.  Rep.  418.  The  company  had  kept  on  its  books 
separate  accounts  of  the  expenses  of  the  freight  and  passenger 
business  on  the  divisions  above-mentioned,  but  the  state's  expert 
did  not  accept  the  company's  distribution.  For  example,  on  the 
Pocahontas  division,  the  books  showed  passenger  expenses  in 
ItTovember,  1909,  amounting  to  $48,895.22;  the  witness  for  the 
state  by  his  computations  made  these  expenses  $37,100.72.  On 
the  same  division  in  May,  1910,  the  company's  figures  for  pas- 
senger expenses  were  $51,885.72  ;  the  state's,  $40,643.36.  There 
were  also  similar  reductions  of  considerable  amounts  on  the  Ken- 
ova  division.  It  is  not  necessary  to  review  in  detail  the  methods 
thus  used  on  the  part  of  the  state  to  apportion  the  various  common 
items  of  expense, — ^that  is,  after  all  items  capable  of  direct  as- 
signment had  been  charged  to  the  business  to  which  they  related. 
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It  is  sufficient  to  say  that  instead  of  employing  a  general  factor 
for  the  distribution  of  the  outlays  common  to  both  kinds  of  traffic, 
freight  and  passenger,  the  state's  witness  divided  each  particular 
common  item  according  to  its  character  so  as  to  make  what  was 
deemed  to  be  a  fair  apportionment  of  that  item.  In  this  way,  a 
variety  of  methods  were  employed  which  the  witness  described 
at  length.  After  ascertaining  the  amount  of  the  total  expense 
considered  to  be  attributable  to  the  passenger  traffic  within  the 
state,  it  was  divided  between  the  intrastate  and  interstate  busi- 
ness ;  and  for  the  most  part — ^aside  from  the  expenses  of  passen- 
ger stations — the  division  was  made  on  the  basis  of  passenger 
miles,  and  without  charging  extra  cost  to  the  intrastate  traffic. 

By  combining  the  results  of  the  selected  periods,  it  was  shown 
that  in  the  intrastate  passenger  business,  according  to  the  classi- 
fication and  apportionment  adopted,  the  operating  expenses  and 
taxes  consumed  97.4203  per  cent  of  the  total  income. 

This,  in  brief,  was  the  result  of  the  elaborate  analysis  pre- 
sented by  the  state.  There  is  no  reason  to  suppose  that  either 
the  periods  chosen  or  the  methods  used  were  unfavorable  to  the 
rate.  Included  in  the  passenger  business  were  the  items  of  mail, 
express,  excess  baggage,  etc.;  the  state  did  not  present  calcula- 
tions as  to  the  net  return  upon  these  items  separately  considered. 
When  the  state's,  expert,  who  testified  that  he  had  undertaken  to 
separate  the  cost  of  the  express  business,  was  asked  on  cross- 
examination  whether,  with  these  items  omitted,  the  actual  coat 
of  carrying  intrastate  passengers  was  not  in  excess  of  2  cents  a 
mile,  he  said  that  it  would  be  difficult  to  answer  without  a  sepa- 
rate analysis  of  the  mail  item,  but  added  that  "in  rough  com- 
putation" that  cost  was  very  close  to  2  cents. 

It  is  apparent,  from  every  point  of  view  that  this  record  per- 
mits, that  the  statutory  rate  at  most  affords  a  very  narrow  margin 
over  the  cost  of  the  traffic.  It  is  manifestly  not  a  case  where  sub- 
stantial compensation  is  permitted  and  where  we  are  asked  to 
enter  the  domain  of  the  legislative  discretion;  nor  is  it  one  in 
which  it  is  necessary  to  determine  the  value  of  the  property  era- 
ployed  in  the  intrastate  business.  It  is  clear  that  by  the  reduc- 
tion in  rates  the  company  is  forced  to  carry  passengers,  if  not 
at  or  below  cost,  with  merely  a  nominal  reward,  considering  the 
volume  of  the  traffic  affected.    We  find  no  basis  whatever  upon 
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which  the  rate  can  be  supported,  and  it  must  be  concluded,  in  the 
light  of  the  principles  governing  the  regulation  of  rates,  that  the 
state  exceeded  its  power  in  imposing  it. 

The  judgment  is  reversed  and  the  case  is  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

It  is  so  ordered. 

Mr.  Justice  Pitney  dissents. 


UNITED  STATES  SUPREME  COURT. 

LOUISVILLE  &  NASHVILLE  RAILKOAD  COMPANY,  Plff.  in 

Err., 

V. 

Q.  A.  MAXWELL, 

[No.  181.] 
(237  U.  S.  — ,  69  L.  ed.  — ,  35  Sup.  Ct.  Rep.  494.) 

Carriers  —  Discritnituition  —  Erroneous  quotation  of  rates, 

A  carrier  which  has  exacted  less  than  the  published  rate  for 
interstate  round-trip  passenger  tickets  over  the  different  routes,  going 
and  returning,  desired  by  the  purchaser,  may,  by  virtue  of  the  provisions 
of  the  act  of  February  4,  ]887  (24  Stet.  at  L.  379,  chap.  104,  Comp. 
Stat.  1913,  §  8563),  §  6,  as  amended  by  the  act  of  June  29,  1906  (34 
Stat,  at  L.  687,  chap.  3591),  Comp.  Stat.  1913,  §  8597),  prohibiting 
any  deviation  from  the  published  rates,  recover  from  such  purchaser 
the  difference  between  the  amount  paid  and  the  amount  which  should 
have  been  charged  and  collected,  although  he  could  have  gone  to  des- 
tination and  returned  over  other  routes,  going  and  returning,  at  the 
rate  which  he  paid. 
Error  to  ntate  court -^  Scope  of  review  -^  Findings  of  fact. 

The  findings  of  the  state  court  showing  that  the  fare  paid  by  an 
interstate  passenger  was  less  than  the  amount  due  under  the  applicable 
published  rates  are  conclusive  on  the  Federal  Supreme  CJourt  on  writ 
of  error  to  the  state  court,  where  the  carrier's  tariffs  are  not  included 
in  the  record. 

[Submitted  March  8,  1915.     Decided  April  5,  1915.] 

In  error  to  the  Supreme  Court  of  the  State  of  Tennessee  to 
review  a  judgment  which  affirmed  a  judgment  of  the  Court  of 
Civil  Appeals,  affirming  a  judgment  of  the  Circuit  Court  of  Put- 
nam County,  in  that  state,  which  had  affirmed  a  judgment  of  a 
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Justice  of  the  Peace  of  such  county  in  favor  of  defendant  in  a 
suit  by  a  carrier  to  recover  an  alleged  undercharge  on  the  sale  of 
interstate  railway  tickets.  Reversed  and  remanded  for  further 
proceedings. 

The  facts  are  stated  in  the  opinion. 

Appearances:  Messrs.  John  B.  Keeble  and  Ed  T.  Seay  for 
plain tiflF  in  error;  Messrs.  John  A.  Pitts  and  K.  T.  McConnico 
for  defendant  in  error.  -     .-  *n  v -;:!,vj^-^f  "^ 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  court: 

This  action  was  brought,  before  a  justice  of  the  peace  in  Ten- 
nessee, by  the  Louisville  &  Nashville  Railroad  Company,  to  re- 
cover $58.30  as  the  amount  of  an  alleged  undercharge  on  the 
sale  of  railroad  tickets.  Judgment  for  the  defendant  was  af- 
firmed by  the  court  of  civil  appeals  and  by  the  supreme  court  of 
the  state.     The  case  comes  here  on  error. 

The  facts,  which  were  said  to  be  undisputed,  were  found  by 
the  state  court  to  be  as  follows: 

Defendant  in  error,  G.  A.  Maxwell,  after  repeated  interviews 
and  correspondence  with  the  representatives  of  the  Louisville  & 
Nashville  Railroad  Company  in  regard  to  rates  on  round  trip 
tickets  to  Salt  Lake  City,  purchased  on  or  about  the  1st  day  of 
June,  1910,  "two  passenger  tickets  from  Nashville,  Tennessee,, 
to  Salt  Lake  City,  by  way  of  Chicago,  Illinois,  Denver,  Colorado^ 
and  routed  to  return  by  Denver,  Colorado,  Amarillo  and  Fort 
Worth,  Texas,  and  Memphis,  Tennessee,  and  paid  for  each  ticket 
the  sum  of  $49.50. 

"There  were  at  the  time,  published  rates  under  the  provision 
of  the  interstate  commerce  act  by  which  fares  over  the  route 
actually  traveled,  going  and  coming,  aggregated  $78.65  each,, 
or  $29.15  each  more  than  was  charged  and  collected  therefor,, 
making  a  difference  of  $58.30  between  the  amount  paid  by  Mr. 
Maxwell  for  the  tickets  in  question,  and  the  amount  that  should 
have  been  charged  and  collected. 

"Mr,  Maxwell  was  informed  when  he  first  made  inquiry  about 
the  tickets  in  January,  that  there  were  no  special  rate  tickets  at 
that  time,  but  likely  would  be  by  May  or  June  1st  He  then, 
and  on  several  occasions  thereafter,  made  known  his  desire  to  go 
to  Salt  Lake  City  by  one  route,  and  return  by  the  other,  and  was 
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told  that  he  could  not  be  furnished  reduced  rates  except  by  going 
and  coming  over  the  same  route;  but  after  repeated  inquiries, 
and  the  correspondence  referred  to,  he  was  informed  that  he 
could  make  the  trip  on  reduced  rates  one  way,  and  return  an- 
other; and  when  he  went  finally  to  purchase  the  two  tickets,  he 
stated  to  the  agent  that  he  wanted  to  go  by  way  of  Chicago  and 
Denver,  and  return  by  way  of  Stamford,  Texas,  and  was  given 
the  tickets  routed  as  hereinbefore  noted,  at  the  rates  mentioned. 
At  the  time,  he  in  fact  could  have  gone  to  Salt  Lake  City  at  the 
rate  which  he  paid,  but  over  other  routes,  going  and  returning 
through  Chicago  and  Denver,  or  through  St.  Louis  and  Denver, 
or  through  Memphis  and  Denver,  or  going  through  St.  Louis 
and  Denver  and  returning  through  Denver,  Amarillo,  and  Mem- 
phis. 

"Mr.  Maxwell  was  in  no  way  at  fault  in  the  matter.  He  did 
no  more  than  tell  the  agent  the  points  to  which  he  wished  to 
go,  and  make  it  known  that  he  did  not  wish  to  go  and  return  by 
the  same  route.  The  agent  fixed  the  routing  in  the  tickets  and 
named  the  fare,  and  Maxwell  paid  without  further  question." 

Under  the  interstate  commerce  act,  the  rate  of  the  carrier  duly 
filed  is  the  only  lawful  charge.  Deviation  from  it  is  not  permit- 
ted upon  any  pretext.  Shippers  and  travelers  are  charged  with 
notice  of  it,  and  they  as  well  as  the  carrier  must  abide  by  it, 
unless  it  is  found  by  the  Commission  to  be  unreasonable.  Ignor- 
ance or  misquotation  of  rates  is  not  an  excuse  for  paying  or 
charging  either  less  or  more  than  the  rate  filed.  This  rule  is 
undeniably  strict,  and  it  obviously  may  work  hardship  in  some 
cases,  but  It  embodies  the  policy  which  has  been  adopted  by  Con- 
gress in  the  regulation  of  interstate  commerce  in  order  to  pre- 
vent unjust  discrimination.     The  act  (§  6)  provides: 

"Nor  shall  any  carrier  charge  or  demand  or  collect  or  receive 
a  greater  or  less  or  diflFerent  compensation  for  such  transporta- 
tion of  passengers  or  property,  or  for  any  service  in  connection 
therewith,  between  the  points  named  in  such  tariffs  than  the 
rates,  fares,  and  charges  which  are  specified  in  the  tariff  filed  and 
in  effect  at  the  time;  nor  shall  any  carrier  refund  or  remit  in  any 
manner  or  by  any  devise  any  portion  of  the  rates,  fares,  and 
charges  so  specified,  nor  extend  to  any  shipper  or  person  any 
privileges  or  facilities  in  the  transportation  of  passengers  or  prop- 
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erty,  except  such  as  are  specified  in  such  tariffs."     [34  Stat,  at 
L  587,  chap.  3591,  Comp.  Stat.  1913,  §  8597.] 

The  scope  and  effect  of  the  provisions  of  the  statute  as  to 
filing  tariffs  (both  in  their  present  form  and  as  they  stood  prior 
to  the  amendments  of  1906)  have  been  set  forth  in  numerous 
decisions.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hefley,  158  U.  S.  98, 
30  L.  ed.  910,  15  Sup.  Ct  Rep.  802;  Texas  &  P.  R.  Co.  v. 
ilugg,  202  U.S.  242,  50  L.  ed.  1011,  26  Sup.  Ct  Rep.  G28; 
Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co.  204  U.  S.  426,  445, 
51  L.  ed.  553,  560,  27  Sup.  Ct  Rep.  350,  9  Ann.  Cas.  1075; 
Armour  Packing  Co.  v.  United  States,  209  U.  S.  56,  81,  52  L. 
ed.  681,  694,  28  Sup.  Ct  Rep.  428 ;  Kevv  York  C.  &  H.  R.  R. 
Co.  V.  United  States,  212  U.  S.  500,  604,  53  L.  ed.  624,  627, 
29  Sup.  Ct  Rep.  309 ;  Chicago  &  A.  R.  Co.  v.  Kirby,  225  U. 
S.  155,  166,  56  L.  ed.  1033,  1038,  32  Sup.  Ct  Rep.  648,  Ann. 
Cas.  1914A,  501;  Illinois  C.  R.  Co.  v.  Henderson  Elevator  Co. 
226  U.  S.  441,  57  L.  ed.  290,  33  Sup.  Ct  Rep.  176;  Kansas 
City  Southern  R.  Co.  v.  Carl,  227  U.  S.  639,  653,  57  L.  ed.  683, 
6S8,  33  Sup.  Ct  Rep.  391 ;  Pennsylvania  R.  Co.  v.  International 
Coal  Min.  Co.  230  U.  S.  184,  197,  57  L.  ed.  1446,  1451,  33  Sup. 
Ct.  Rep.  893 ;  Boston  &  M.  R  Co.  v.  Hooker,  233  U.  S.  97,  110^ 
113,  58  L.  ed.  868,  875,  876,  L.R.A.  1915B,  450,  34  Sup.  Ct 
Kep.  526;  George  N.  Pierce  Co.  v.  Wells,  F.  &  N.  Co.  236  U. 
S.  278,  284,  59  L.  ed.  — ,  35  Sup.  Ct  Rep.  351.  In  the  Mugg 
Case,  202  U.  S.  242,  50  L.  ed.  1011,  26  Sup.  Ct.  Rep.  628,  it  ap- 
peared that  a  rate,  less  than  the  lawful  scheduled  rate,  had  been 
quoted  to  the  shipper  by  the  agent  of  the  railroad.  The  shipper 
had  relied  upon  the  quoted  rate  in  making  his  shipments  and 
sales.  But  it  was  held  that  he  was  bound  to  pay  the  established 
rate,  and  was  not  entitled  to  the  delivery  of  the  goods  without 
such  payment.  This  was  upon  the  ground  that  it  was  beyond  the 
power  of  the  carrier  to  depart  from  the  filed  rates,  and  that  the 
erroneous  quotation  of  the  rate  by  its  agent  did  not  justify  it  in 
making  a  different  charge  from  that  which  was  lawfully  appli- 
cable to  the  shipment  As  was  said  in  Kansas  City  Southern  R. 
Co.  V.  Carl,  227  U.  S.  639,  653,  57  L.  ed.  683,  688,  33  Sup. 
Ct  Rep.  391:  "Neither  the  intentional  nor  accidental  mis- 
statement of  the  applicable  published  rate  will  bind  the  carrier 
or  shipper.    The  lawful  rate  is  that  which  the  carrier  must  exact 


Digitized  by  LjOOQ IC 


304  UNITED  STATES  SUPREME  CX)URT. 

and  that  which  the  shipper  must  pay.  The  shipper's  knowledge 
of  the  lawful  rate  is  conclusively  presumed,  and  the  carrier  may 
not  be  required  to  surrender  the  goods  carried  upon  the  payment 
of  the  rate  paid,  if  that  was  less  than  the  lawful  rate,  until  the 
full  legal  rate  has  been  paid."  It  was  "the  purpose  of  the  act  to 
have  but  one  rate,  open  to  all  alike,  and  from  which  there  could 
be  no  departure,"  Boston  &  M.  E.  Co.  v.  Hooker,  233  U.  S. 
97,  110-113,  58  L.  ed.  868,  875,  876,  L.RA.  1915B,  450,  34 
Sup.  Ct.  Rep.  526.  The  rule  is  applicable  to  the  transportation 
of  passengers  and  their  baggage.     Ibid. 

The  supreme  court  of  the  state  fully  recognized  the  established 
principle,  but  stated  that  the  majority  of  the  court  were  of  the 
opinion  that  it  was  not  controlling  here,  for  the  reason  that  Mr. 
Maxwell  could  have  gone  to  the  point  of  destination,  Salt  Lake 
City,  on  one  route,  and  have  returned  on  another  route,  at  the 
price  actually  paid  for  the  tickets,  and  that,  therefore,  "the  mere 
misrouting  of  the  ticket  by  the  railroad  company*'  was  not  a  dis- 
crimination. In  thus  holding,  the  assumption  was  that  there  was 
an  error  on  the  part  of  the  railroad  company  in  the  routing,  by 
which  he  was  misled,  and  that,  as  it  is  said,  Mr.  Maxwell  "could 
have  gone  to  Salt  Lake  City  at  the  price  paid  over  other  routes, 
going  and  returning  through  Chicago  and  Denver,  or  going 
through  St.  Louis  and  Denver,  and  returning  through  Denver 
Amarillo,  and  Memphis,  either  one  of  which  would  have  met 
his  requirements." 

We  are  unable  to  reach  the  conclusion  that  this  ground  of 
decision  was  available  under  the  findings  of  fact.  A  misstate- 
ment or  misquotation  of  the  rate  over  a  given  route  is  one  thing; 
misrouting  is  a  different  matter.  We  do  not  think  that  it  can  be 
said  that  there  is  a  "misrouting,"  in  any  proper  sense,  when  the 
route  given  by  the  company  is  that  requested  by  the  shipper  or 
passenger.  See  Sprickles  Bros.  Commercial  Co.  v.  Monongahela 
R.  Co.  18  Inters.  Com.  Rep.  190,  191.  According  to  the  findings 
of  fact,  it  appears  that,  after  his  interviews  and  correspondence 
Mr.  Maxwell  finally  "stated  to  the  agent  that  he  wanted  to  go 
by  the  way  of  Chicago  and  Denver,  and  return  by  the  way  of 
Stamford,  Texas."  His  request  covered  four  points, — Chicago, 
Denver,  Salt  Lake  City,  and  Stamford.  It  appears  by  the  find- 
ings that  he  could  have  gone,  at  the  rate  actually  paid,  through 
St.  Louis  and  Denver,  returning  through  Denver,  Amarillo,  and 


Digitized  by  LjOOQ IC 


LOUISVILLE  &  N.  R.  CO.  v.  MAXWELL.  805- 

Mempliis,  or  that  he  could  have  made  the  trip,  at  that  rate, 
"going  and  returning  through  Chicago  and  Denver,  or  through 
St.  Louis  and  Denver,  or  through  Memphis  and  Denver."  But, 
according  to  the  findings,  he  was  not  entitled  at  the  rate  which 
he  paid  to  make  the  trip  through  Chicago  and  Denver,  return- 
ing as  he  desired  through  Stamford,  Texas.  We  are  not  con- 
cerned with  the  reasons  for  the  differences  in  rates  on  the  vari- 
ous routes,  but  merely  with  the  fact  that'  they  existed  under  the 
applicable  tariffs  as  filed.  Under  these  tariffs,  the  findings  of 
fact  show  that  the  amount  paid  was  less  than  the  amount  due  over 
the  route  selected. 

The  counsel  for  the  defendant  in  error  insists  that  as  the 
tariffs  are  not  included  in  the  record,  the  judgment  cannot  be 
reversed.  But,  as  we  have  said,  we  take  the  findings  of  the 
state  court. 

It  is  further  insisted  that,  on  reference  to  the  tariffs,  it  will 
appear  that  the  railroad  company  is  mistaken  in  its  assertion 
that  there  was  an  undercharge,  and  that  the  rate  actually  paid 
was,  in  truth,  the  lawful  rate.  The  tariffs  have  not  been  sub- 
mitted to  us,  and  it  is  sufficient  to  say  that  if,  in  the  further  pro- 
ceedings in  this  case,  it  shall  appear  that  the  defendant  in  error 
is  right  in  this  contention,  it  will  necessarily  follow  that  the 
railroad  company  will  be  unable  to  recover.  But  we  cannot  so 
hold  upon  the  case  as  it  is  now  presented. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 
It  is  so  ordered. 

Mr.  Justice  McReynolds  dissents. 


UNITED  STATES  SUPREME  COURT. 

ST.  LOUIS  SOUTHWESTERN  BAILWAY  COMPANY,  Plff.  im 

Err., 

V. 

SPEING  EIVBR  STONE  COMPANY. 
[No.  168.] 

(236  U.  8.  718,  50  L.  ed.  —,  36  Sup.  Ct.  Rep.  466.) 

CofTlera  —  Batea  —  Settlement  —  Wrong  hoMa. 

A   settlement  in  good  faith   on   the  basis   of   actual  shipping" 
P.U.R.'15C.— 20. 
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weights  of  a  controversy  between  shipper  and  carrier  over  the  freight 
charges  on  goods  transported  in  larger  cars  than  the  shipper  requested, 
coupled  with  the  absence  of  anything  to  show  that  the  capacity  of  the 
cars  so  requested  was  noted  upon  the  bill  of  lading  and  waybill,  as  is 
required  by  a  rule  in  the  carrier's  tariff  schedule,  which  provides  that 
when  larger  cars  are  supplied  by  the  carrier  for  its  own  convenience, 
the  freight  charges  shall  be  based  upon  the  minimum  carload  capacity 
of  the  cars  ordered  by  the  shipper,  prevents  the  carrier  from  recovering 
from  the  shipper  the  difference  between  the  charge  as  settled,  and  the 
rate  based  upon  car  cjff^acity. 

[Submitted  January  27,  1915.     Decided  March  22,  1915.] 

In  error  to  the  Springfield  Court  of  Appeals  of  the  State 
of  Missouri  to  review  a  judgment  which  affirmed  a  judgment  of 
the  Circuit  Court  of  Jasper  County,  in  that  state,  in  favor  of  de- 
fendant in  a  suit  by  a  carrier  to  recover  from  a  shipper  the  differ- 
ence between  the  freight  charges  paid  and  the  charges  which 
the  carrier  claims  should  have  been  collected.     Affirmed. 

See  same  case  below,  169  Mo.  App.  109,  154  S.  W.  465. 

The  facts  are  stated  in  the  opinion. 

Appearances:  Messrs.  Roy  F.  Britton,  E.  A.  Haid,  S.  H. 
West,  C.  C.  Collins,  and  H.  C.  Barker  for  plaintiff  in  error; 
Mr.  Thomas  Hackney  for  defendant  in  error. 

Mr.  Justice  McReynolds  delivered  the  opinion  of  the  court: 
A  controversy  between  the  railway  company  and  defendant 
shipper  concerning  freight  charges  was  adjusted  by  computing 
them  upon  the  actual  weight  of  the  merchandise  transported. 
Afterwards,  claiming  that  the  reckoning  should  have  been  upon 
the  minimum  capacity  of  cars  used,  the  railway  company  sued 
for  the  difference  between  the  two  results.  Defendant  relied 
upon  the  settlement  and  also  full  payment;  the  trial  court  di- 
rected a  verdict  for  it;  this  was  approved  upon  appeal  (169  Mo. 
App.  109,  154  S.  W.  465)  ;  and  the  cause  is  here  by  writ  of 
error. 

Plaintiff  in  error  operates  a  road  extending  northward  from 
Fort  Worth,  Texas,  which  connects  through  an  intermediate  one 
with  the  St.  Louis  &  San  Francisco  Railroad  whose  line  reaches 
Carthage,  Missouri,  where  defendant  is  engaged  in  quarrying, 
selling  and  shipping  stone.  Having  been  advised  by  plaintiff  in 
error's  commercial  agent  that  the  rate  on  stone  in  cars  of  50,000 
pounds  capacity  to  Fort  Worth  was  27^  cents  per  hundred,  de- 
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fendant  contracted  to  deliver  five  carloads  to  a  purchaser  located 
there.  The  local  agent  of  the  initial  carrier  at  Carthage  was  in- 
formed that  such  cars  would  be  required  for  the  proposed  ship- 
ments, and  in  K'ovember  and  December,  1908,  he  was  requested 
by  telephone  to  supply  them.  Cars  of  that  size  were  scarce,  and 
for  its  own  convenience  the  railroad  company  furnished  five 
larger  ones — 60,000  to  88,000  pounds — in  which  the  shipments 
were  made,  the  weight  in  each  instance  being  less  than  the 
marked  minimum,  but  appropriate  for  a  50,000-pound  car. 
When  these  arrived  at  Fort  Worth,  charges  of  27^  cents  per  hun- 
dred, marked  capacity,  were  demanded.  They  were  paid,  and 
immediately  thereafter  the  shipper  presented  a  claim  for  the 
amount  exacted  above  a  reckoning  based  on  actual  weights. 
Careful  investigation  was  promptly  made,  and  in  February, 
1909,  the  excess  was  refunded.  All  parties  acted  with  knowl- 
edge of  the  facts,  in  good  faith,  and  without  purpose  to  evade  the 
law. 

Upon  the  theory  that  it  was  bound  to  collect  freight  charges 
according  to  car  capacity,  and  that  the  settlement  was  prohibited 
by  regulations  of.  the  Interstate  Commerce  Commission,  two  years 
thereafter  plaintiff  in  error  commenced  this  action  to  recover 
what  it  had  repaid. 

At  the  trial  the  waybills  were  not  introduced,  their  absence  was 
not  accounted  for,  and  their  contents  do  not  appear.  No  car- 
rier's order  book  was  produced.  The  shipper  received  no  bill  of 
lading,  but  the  railway  company  offered  to  introduce  alleged  cop- 
ies of  five  signed  by  the  Carthage  agent.  They  were  rejected  be- 
cause not  properly  identified,  and  no  further  effort  was  made  to 
prove  their  contents.  Five  so-called  shipping  tickets  were  put  in 
evidence.  These  requested  the  initial  carrier  to  accept  the 
freight,  and  upon  them  appears  the  following,  signed  by  its 
agent:  "This  shipment  is  tendered  and  received  subject  to  the 
terms  and  conditions  of  the  company's  uniform  bill  of  lading. 
All  conditions  herein  to  the  contrary  are  canceled." 

The  applicable  duly  filed  tariff  schedule  specified  freight 
rate  on  stone  between  Carthage  and  Fort  Worth  as  27^  cents  per 
himdred  when  loaded  in  50,000-pound  cars.  It  also  provided  that 
"minimum  weight  will  be  the  marked  capacity  of  car  on  stone ;" 
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and  item  No.  81  waa  in  these  words :  "The  following  rule  will 
be  observed  in  assessing  the  freight  charges  for  the  minimum 
weight,  according  to  capacity  of  car:  'When  the  carrier  cannot 
furnish  car  of  capacity  ordered  by  shipper,  and  for  his  own  con- 
venience provides  a  car  of  greater  capacity  than  the  one  ordered 
by  the  shipper,  it  may  be  used  on  the  basis  of  the  minimum  ear- 
load  weight  fixed  in  tariff  applied  on  size  of  car  ordered  by 
shipper,  but  in  no  case  less  than  the  actual  weight.  Capacity  of 
car  ordered,  number  of  the  order,  and  date  of  same  to  be  shown 
in  each  instance  on  the  bill  of  lading  and  the  carrier's  waybUl.'^ 
In  no  case  must  shipment  be  billed  at  minimum  weight  of  a 
car  of  less  capacity  than  in  service  on  initial  line." 

The  so-ealled  shipping  tickets  may  not  be  treated  as  bills  of 
lading  within  the  requirement;  upon  their  face  they  refer  to 
"the  company's  uniform  bill  of  lading,"  and  plaintiff  in  error  un- 
dertook to  introduce  alleged  copies  of  bills  of  that  character.  The 
facts  concerning  the  waybills  are  undisclosed.  It  is  not  possible, 
therefore,  to  ascertain  from  the  record  the  contents  of  any  of  the 
bills. 

In  effect  the  railway  company  now  contends  that,  as  the  evi- 
dence fails  affirmatively  to  show  the  notations  required  by  rule 
81,  the  law  imposes  an  absolute  obligation  upon  the  shipper  to 
pay  charges  estimated  upon  the  marked  capacity  of  cars  utilized, 
notwithstanding  the  settlement  and  good  faith  of  all  parties.  To 
this  position  we  cannot  give  assent.  In  the  circumstances  the 
initial  carrier  was  charged  with  the  duty  of  making  these  no- 
tations; and  for  the  purposes  of  this  suit  the  shipper  might 
assume  compliance  with  that  duty, — he  was  not  required  to  es- 
tablish actual  performance.  He  only  sought  and  received  what 
was  authorized  by  the  tariff  on  file.  Larger  cars  than  he  request- 
ed were  supplied  for  the  carrier's  special  accommodation,  and  the 
commands  of  the  applicable  rule  addressed  to  the  latter  imposed 
the  clerical  task  of  recording  information  within  its  peculiar 
knowledge  upon  documents  for  whose  preparation  it  was  respon- 
sible. 

ITothing  herein  is  intended  to  modify  conclusions  announced 
in  former  opinions  in  respect  of  the  obligation  upon  both  carrier 
and  shipper  strictly  to  observe  lawful  tariffs.     We  determine 


Digitized  by  LjOOQ IC 


ST.  LOUIS  8.  W.  R.  CO.  v.  SPRING  RIVER  STONE  CO.         309 

only  the  narrow  point  adequate  for  disposition  of  this  cause  upon 
the  particular  facts  revealed  by  an  unsatisfactory  record. 
The  judgment  of  the  court  below  is  aflSrmed. 

Note.— In  Be  Vandalia  E.  Co.  No.  1288,  April  23,  1915,  the 
Indiana  Commission  authorized  the  railroad  company  to  waive  the 
collections  of  an  undercharge  on  the  shipment  of  empty  tomato 
crates  between  Plainfield  and  Arno,  although  a  higher  rate  than 
diarged  was  published  in  its  tariff,  where  it  appeared  that  the  lower 
i-ate  charged  was  the  rate  published  in  another  tariff  from  Indian- 
apolis to  Amo,  a  longer  distance  including  the  shorter. 


UNITED  STATES  SUPREME  COURT. 

CHICAGO,  BURLINGTON,  &  QITINCY  EAILEOAD  COM- 
PANY, Plff.  in  Err., 

V. 

EAILEOAD   COMMISSION   OF  WISCONSIN. 

[No.  198.] 

(237  U.  S.  — ,  69  L.  ed.  — ,  35  Sup.  Ct.  Rep.  560.) 

Commerce  —  Reijuiring  trains  to  atop  at  designated  stations. 

The  requirement  that  every  village  having  200  or  more  inhabit- 
ants and  a  postofHce,  and  being  within  ^  of  a  mile  of  a  railroad,  must 
be  given  by  such  railroad  the  accommodation  of  at  least  two  passenger 
trains  each  way  each  day,  if  four  or  more  passenger  trains  are  run 
each  way  daily,  which  is  made  by  Wis.  Stat.  §  1801,  as  amended  by 
Laws  1911,  chap.  483,  without  regard  to  the  adequacy  or  inadequacy 
of  the  existing  passenger  service  afforded  such  stations,  amounts  to  an 
unlawful  burden  upon  interstate  commerce  as  applied  to  a  railway 
company  running  only  interstate  trains. 
Error  to  state  court  — Scope  of  review  —  Federal  question  not  raised 
heUnc, 

A  contention  not  urged  upon  the  higlicst  state  court  will  not  be 
eonsidered  in  the  Federal  Supreme  Court  on  writ  of  error  to  the  state 
court. 

[Argued  March  12,  1915.    Decided  April  12,  1915.] 

Is  error  to  the  Supreme  Court  of  the  State  of  Wisconsin  to 
review  a  decree  which  affirmed  a  decree  of  the  Circuit  Court  of 
Dane  County,  in  that  state,  dismissing  the  petition  of  a  railway 
company  to  set  aside  an  order  of  the  State  Kailroad  Commission, 


Digitized  by  LjOOQ IC 


310  UNITED  STATES  SUPREME  COURT. 

requiring  it  to  stop  two  passenger  trains  each  way  daily  at  a  desig- 
nated station.    Reversed  and  remanded  for  further  proceedings. 

See  same  case  below,  152  Wis.  654,  140  N.  W.  296. 

The  facts  are  stated  in  the  opinion. 

Appearances:  Messrs.  Andrew  Lees,  Robert  Bruce  Scott,  and 
Chester  M.  Dawes  for  plaintiff  in  error;  Messrs.  Walter  Drew, 
Byron  H.  Stebbins,  and  Mr.  W.  C.  Owen,  Attorney  Greneral  of 
Wisconsin,  for  defendant  in  error. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court: 
Error  to  review  a  judgment  of  the  supreme  court  of  Wisconsin 
sustaining  an  order  of  the  Railroad  Commission  of  that  state 
requiring  under  a  law  of  the  state  the  railroad  company  to  stop 
two  of  its  passenger  trains,  each  way  daily,  at  the  station  of  Coch- 
rane. 

The  statute  under  which  the  order  was  made  is  as  follows : 
**Every  corporation  operating  a  railroad  shall  maintain  a 
station  at  every  village,  whether  incorporated  or  not,  having  a 
postoffice  and  containing  two  hundred  inhabitants  or  more, 
through  or  within  one  eighth  of  a  mile  of  which  its  line  or  road 
runs,  and  shall  provide  the  necessary  arrangements,  receive  and 
discharge  freight  and  passengers,  and  shall  stop  at  least  one 
passenger  train  each  day  each  way  at  such  station,  if  trains  are 
run  on  such  road  to  that  extent ;  and,  if  four  or  more  passenger 
trains  are  run  each  way  daily,  at  least  two  passenger  trains  each 
day  each  way  shall  be  stopped  at  €ach  such  station.  Every  such 
corporation  neglecting  or  refusing  fully  to  comply  with  this  sec- 
tion, after  demand  therefor  by  any  resident  of  such  village,  shall 
forfeit  not  less  than  twenty-five  nor  more  than  fifty  dollars  for 
each  and  every  day  such  neglect  or  refusal  shall  continue,  one 
half  to  the  use  of  the  person  prosecuting  therefor."  Wisconsin 
Session  Laws  1911,  amending  §  1801. 

The  order  was  made  in  pursuance  of  a  petition  filed  with  the 
Commission  by  an  inhabitant  of  the  to\vn,  alleging  the  inade- 
quacy of  the  passenger  service,  and  praying  for  relief  under  the 
statute.  The  facts  presented  to  the  Commission  are,  as  stated 
by  the  supreme  court,  as  follows : 

"The  passenger  service  at  Cochrane  was  as  follows:  North- 
bound train  No.  91,  a  freight,  carrying  passengers,  daily,  except 
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Sunday,  due  at  10:17  a.  m.  ;  passenger  train  N"o.  58,  northbonndy 
daily,  due  at  10:58  a.  m.  ;  southbound  passenger  train  No.  54, 
daily,  due  at  9 :09  a.  m.  ;  and  freight  train  No.  92,  southbound, 
carrying  passengers,  daily  except  Sunday,  due  at  1 :10  a.  m.  It 
is  admitted  that  Cochrane  has  a  postoffice.  Further  facts  shown 
by  the  hearing  are  thus  stated  in  the  decision  of  the  Railroad 
Commission:  ^Cochrane  is  an  incorporated  village  of  about  260 
inhabitants.  It  has  four  general  stores,  two  saloons,  two  lumber 
yards  and  planing  mills.  The  village  of  Buffalo,  having  a  popu- 
lation of  about  250,  lies  a' short  distance  west  of  Cochrane.  Al- 
ma, the  county  seat  of  Buffalo  county,  having  a  population  of 
1,000,  is  situated  8.3  miles  north  of  Cochrane.  Fountain  City, 
having  a  population  of  approximately  1,000,  lies  about  8  miles 
south  of  Buffalo.  All  of  the  limited  trains  on  respondent's  line 
stop  at  Alma.  Two  passenger  trains  each  way  daily  stop  at 
Fountain  City.  .  •  .  The  respondent's  road  is  located  on 
the  east  bank  of  the  Mississippi  river,  and  runs  through  a  terri- 
tory that  is  sparsely  settled.  About  90  per  cent  of  all  the  passen- 
ger traffic  over  this  line  consists  of  people  going  from  Chicago  to 
St.  Paul  and  points  in  Minnesota,  the  Dakotas,  and  the  entire 
Northwest  and  Canada.  Two  trains  are  run  each  way  daily 
between  Chicago  and  Portland  and  Seattle.  One  train  leaves 
Chicago  in  the  morning,  and  from  St.  Paul  runs  over  the  North- 
em  Pacific  line  to  the  Northwest.  Another  train  leaves  Chi- 
cago in  the  evening,  and  from  St.  Paul  goes  over  the  Great 
Northern  line  to  the  Northwest.  There  are  two  corresponding 
trains  eastbound.  There  is  also  a  train  each  way  daily  between 
Chicago  and  Minneapolis,  known  as  the  Minnesota  Limited, 
which  serves  the  traffic  to  Minneapolis  and  St.  Paul,  on  the  one 
hand,  and  to  Chicago  and  St.  Louis,  on  the  other.  In  addition 
to  these  interstate  trains,  there  is  a  local  train  each  way,  running 
between  Savanna  and  Minneapolis,  which  takes  care  of  the  traffic 
in  the  state  of  Wisconsin.  The  westbound  train  from  Chicago 
to  the  Northwest  by  way  of  the  Northern  Pacific  line  from  St. 
Paul  is  known  as  train  No.  51,  and  is  composed  of  standard 
Pullman  and  tourist  cars.  The  number  of  cars  in  the  train  is 
12.  The  corresponding  eastbound  train  is  known  as  No.  53,  and 
contains  the  same  number  of  cars.  Similar  trains  routed  over 
the  Great  Northern  line  from  St.  Paul  to  and  from  the  North- 
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west  are  known  as  trains  49  and  52,  respectively.  Trains  47 
and  48  are  each  known  as  the  ^Minnesota  Limited,  and  each  is 
composed  of  one  observation  car,  three  standard  sleeping  cars, 
one  St.  Louis  standard  sleeping  car,  two  Chicago  coaches,  one 
combined  mail  and  baggage  car,  and  two  baggage  cars.  Train 
Xo.  58  consists  of  two  sleeping  cars,  and  from  five  to  eight  bag- 
gage and  express  cars.  All  of  these  interstate  trains  are  heavy, 
and  run  at  a  maximum  speed  of  50  miles  per  hour  in  order  to 
make  connection  with  trains  for  the  East  at  Chicago  and  with 
trains  for  the  West  at  St.  Paul.  As  the  distance  between  Chicago 
and  St.  Paul  over  respondent's  line  is  33  miles  greater  than  that 
over  the  line  of  the  Chicago  &  Northwestern  Railway  Company, 
and  27  miles  greater  than  that  over  the  line  of  the  Chicago, 
Milwaukee,  &  St.  Paul  Railway  Company,  it  becomes  necessary 
for  the  respondent  to  operate  its  trains  at  a  high  rate  of  speed 
in  order  to  meet  the  schedule  of  time  of  its  competitors'  trains 
between  such  points,  as  well  as  to  make  the  connections  men- 
tioned.' " 

The  Commission,  expressing  its  view  of  the  case  presented, 
said:  "Independent  of  any  statutory  provision  on  the  subject, 
we  should  feel  constrained  to  hold  that  the  existing  passenger 
service  afforded  the  village  of  Cochrane  was  adequate  under  the 
circumstances,  and  that,  therefore,  interstate  trains  could  not  be 
required  to  stop  at  that  station.'^  And  further:  "This  statute 
deprives  the  Commission  of  any  discretion  in  the  matter.  It 
fixes  the  quantum  of  passenger  service  for  every  station  coming 
within  the  classification  made." 

The  railroad  company  thereupon  filed  a  petition  in  the  circuit 
court  of  Dane  county  to  set  aside  the  order  of  the  Commission. 
The  petition  set  forth  the  interstate  character  of  its  road,  attacked 
the  validity  of  the  law  and  the  order  of  the  Commission,  and 
represented  their  effect  to  be,  if  carried  out,  to  stop  two  of  its 
limited  trains  at  thirteen  additional  stations  in  the  state,  and 
that  such  requirement  would  be  an  unwarrantable  interference 
with  interstate  commerce. 

The  circuit  court  found  that  the  passenger  service  at  Cochrane 
was  not  adequate  or  reasonable,  and  that  the  order  of  the  Com- 
mission was  a  reasonable  exercise  of  the  power  vested  in  the 
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Commission,  and  entered  a  judgment  dismissing  the  petition  of 
the  railroad  company. 

The  supreme  court  of  the  state  affirmed  the  judgment.  162 
Wis.  654,  140  N.  W.  296.  The  court,  however,  disagreed  with 
the  circuit  court  in  the  view  that  the  Commission  had  exercised 
its  discretion.  The  supreme  court  decided  that  such  power  was 
not  vested  in  the  Commission  nor  exercised  hy  it,  and  further  de- 
cided that  the  trial  court  could  not  make  an  "order  based  upon 
the  original  exercise  of  its  own  discretion,"  and  that  the  only 
jurisdiction  conferred  upon  it  was  "to  pass  upon  the  lawfulness 
or  reasonableness  of  the  Railroad  Commission's  order."  And  it 
was  said:  "In  the  instant  case,  therefore,  since  the  Railroad 
Commission  did  not  make  an  order  based  upon  its  discretion, 
but  one  based  upon  the  statute,  the  only  question  presented  by  the 
action  was  the  lawfulness  of  the  order,  which,  of  course,  raised 
the  question  of  the  constitutionality  of  §  1801  [Stat.  1911]. 
And  that  question  is  the  only  one  the  appeal  presents  upon  the 
merits."  In  other  words,  as  we  understand  it,  the  statute  ex- 
pressed the  legislative  judgment  of  what  facilities  were  necessary 
under  the  conditions  described  by  the  statute,  and  left  no  dis- 
cretion to  the  Commission  or  the  courts,  but  "deemed  it  best," 
to  quote  the  court,  "to  exercise  its  own  judgment  as  to  what 
should  be  considered  reasonably  adequate  passenger  service  for 
stations  containing  a  population  of  200  or  more."  We  are 
brought,  therefore,  to  a  consideration  of  the  statute  and  its  meas- 
ure. 

The  statute  includes,  necessarily,  the  supreme  court  held,  in- 
terstate passenger  trains,  and  clearly  exchides  accommodation 
freight  trains ;  and,  so  viewing  it,  the  supreme  court  pronounced 
it  a  proper  exercise  of  the  power  of  the  state. 

In  reviewing  the  decision  we  may  start  with  certain  principles 
as  established:  (1)  It  is  competent  for  a  state  to  require  ade- 
quate local  facilities,  even  to  the  stoppage  of  interstate  trains  or 
tlie  rearrangement  of  their  schedules.  (2)  Such  facilities  exist- 
ing— ^that  is,  the  local  conditions  being  adequately  met — the 
obligation  of  the  railroad  is  performed,  and  the  stoppage  of  inter- 
state trains  becomes  an  improper  and  illegal  interference  with 
interstate  commerce.  (3)  And  this,  whether  the  interference  be 
directly  by  the  legislature  or  by  its  command  through  the  orders 
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of  an  administrative  body.  (4)  The  fact  of  local  facilities  this 
•court  may  determine,  such  fact  being  necessarily  involved  in 
the  determination  of  the  Federal  question  whether  an  order  con- 
cerning an  interstate  train  docs  or  does  not  directly  regulate  in- 
terstate commerce,  by  imposing  an  arbitrary  requirement.  Glad- 
son  V.  Minnesota,  166  U.  S.  427,  41  L.  ed.  1004,  17  Sup.  Ct 
Eep.  627 ;  Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U.  S.  285, 
43  L.  ed.  702,  19  Sup.  Ct.  Eep.  465 ;  Atlantic  Coast  Line  R.  Co. 
V.  North  Carolina  Corp.  Commission,  206  U.  S.  1,  51  L.  ed. 
933,  27  Sup.  Ct.  Rep.  585,  11  Ann.  Cas.  398;  Missouri  P.  R. 
Co.  V.  Kansas,  216  U.  S.  262,  54  L.  ed.  472,  30  Sup.  Ct  Rep. 
330;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Illinois,  177  U.  S. 
514,  44  L.  ed.  868,  20  Sup.  Ct.  Rep.  722 ;  Mississippi  R.  Com- 
mission V.  Illinois  C.  R.  Co.  203  U.  S.  335,  51  L.  ed.  209,  27 
Sup.  Ct.  Rep.  90 ;  Atlantic  Coast  Line  R.  Co.  v.  Wharton,  207 
U.  S.  328,  52  L.  ed.  230,  28  Sup.  Ct.  Rep.  121. 

Bearing  these  propositions  in  mind,  let  us  consider  the  test 
of  the  statute.  The  statute  expresses,  it  is  said,  the  legislative 
judgment  of  the  conditions  of  its  application,  and  would  seem  to 
preclude  a  consideration  of  anything  else.  In  other  words,  the 
test  of  the  adequacy  or  inadequacy  of  the  local  facilities  is  de- 
termined by  the  statute,  and  their  sufficiency  as  so  determined  be- 
comes the  question  in  the  case.  Wliat,  then,  is  the  test  ?  Every 
village  having  200  inhabitants  or  more  and  a  postoffice,  and  with- 
in one  eighth  of  a  mile  of  a  railroad,  must  be  given  by  such  rail- 
road the  accommodation  of  one  passenger  train  each  way,  each 
day,  if  trains  be  nm  to  that  extent,  and  at  least  two  trains  if  four 
or  more  passenger  trains  be  run. 

The  test,  on  first  impression,  is  certainly  quite  artificial.  The 
effect  of  it  is  that  the  number  of  trains  is  not  necessarily  deter- 
mined by  the  local  needs  of  a  village,  but,  it  may  be,  by  the 
needs  of  other  places ;  not  by  the  demands  of  local  travel,  but,  it 
may  be,  by  the  demands  of  interstate  travel,  and  automatically 
to  be  increased  as  interstate  travel  increases.  This  is  pointedly 
so  in  the  case  at  bar  for  the  railroad  runs  only  interstate  trains. 
It,  however,  is  said  that  the  population  of  a  village  is  not  only  a 
fair  index  of  its  business,  but  also  of  its  tributary  population, 
and  that  the  number  of  passenger  trains  run  daily  measures  the 
amount  of  passenger  business  done,  and,  in  a  degree,  the  ability 
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of  the  railroad  to  furnish  additional  facilities  to  the  station  with- 
out financial  loss  or  without  undue  interference  with  through 
traffic. 

And  it  is  urged  that  the  statute  contemplates  an  increase  of 
facilities  to  the  interstate  business  of  the  villages  as  well  as  to 
their  local  business,  and  a  comparison  of  receipts  from  the  re- 
spective businesses  at  Cochrane  and  other  villages  shows,  it  is 
said,  that  the  railroad  receipts  from  interstate  passenger  business 
is  over  one  third  that  of  its  total  passenger  receipts,  and  therefore 
it  is  not  accurate  to  say  that  the  additional  service  required  is  at 
the  expense  of  interstate  traffic. 

The  record,  however,  contains  no  complaint  of  insufficient  in- 
terstate facilities.  The  complaint  which  induced  the  proceeding 
before  the  Railroad  Commission  was  of  the  deficiency  of  local 
facilities.  Residents  of  Cochrane  and  its  vicinity,  it  was  charged, 
were  unable  to  go  north  or  south  from  that  village  by  rail  and  re- 
turn the  same  day,  and  to  display  the  extent  of  the  asserted 
inconvenience  the  population  tributary  to  Cochrane  was  repre- 
sented to  be  3,000.  And  this  was  adverted  to  by  the  supreme 
<»urt  as  typical  of  the  condition  at  other  villages,  though  the 
court  recognized  that  "the  statute  must  stand  or  fall  upon  its  main 
scope  and  upon  its  general  application  to  villages  throughout  the 
state,  and  not  upon  its  particular  application  to  Cochrane." 

We  have  seen  what  the  "main  scope"  of  the  statute  is,  but  to 
the  actual  population  of  every  village  must  be  added,  it  is  said, 
a  tributary  population  as  the  cause  and  justification  of  the  stat- 
ute. We  may  assume  such  outlying  population,  but  we  cannot 
assume  definite  transportation  needs  and  a  certain  and  invari- 
able measure  of  accommodation  for  them.  This  must  be  estab- 
lished in  each  instance.  In  the  present  case  it  appears  that  the 
railroad  runs  through  a  sparsely  settled  country,  that  90  per  cent 
of  its  business  is  interstate,  and  that  the  trains  assigned  to  in- 
trastate business  are  not  self-sustaining.  The  revenue  at  Coch- 
rane from  the  passenger  traffic  for  the  year  ending  July,  1911, 
was  only  $1,751.63,  of  which  $985.87  was  from  intrastate  and 
$765.76  from  interstate  business.  And  yet  for  the  local  traffic, 
already  insufficient  to  defray  the  expense  of  its  service,  there  are 
required  under  the  fixed  and  resistless  test  of  the  statute  two 
additional  trains,  the  expense  of  which  will  be  $84,000  a  year. 
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And  in  mentioning  the  expense  we  do  not  wish  to  intimate  that 
expense  is  determining,  but  only  to  be  considered.  A  railroad 
cannot  escape  a  duty  by  pleading  the  expense  of  its  performance. 

But  it  is  said  that  increased  accommodation  may  bring  an  in- 
crease of  revenue.  If  we  may  so  suppose,  may  we  further  suppose 
that  the  increased  receipts  will  defray  the  increased  expense  ?  It 
is  by  such  generalities  and  inferences  that  the  statute  is  attempted 
to  be  supported,  and  we  are  asked  to  accept  their  vagueness  as 
against  the  actual  situation.  The  complaint  is,  as  we  have  seen, 
that  persons  residing  at  Cochrane  cannot  go  north  or  south  by 
rail  and  return  the  same  day.  Such  condition  might  be  cor- 
rected by  an  alteration  of  schedules,  or,  if  that  present  difficulties 
on  account  of  the  length  of  the  road  or  the  necessities  of  the  traf- 
fic, by  the  stopping  of  one  train  either  on  signal  or  regularly; 
and  such  accommodation  has  been  ordered  and  held  sufficient  in 
cases  cited  by  the  Commission,  as  we  shall  presently  see.  But 
the  imperative  requirement  of  the  Wisconsin  statute  precludes 
such  accommodation  or  any  accommodation  short  of  its  own  meas- 
ure of  two  additional  trains  a  day  each  way,  though  the  local 
needs  may  be  satisfied  with  less. 

Of  course,  there  would  be  some  convenience  at  times  in  two 
extra  trains, — indeed,  in  more  than  two, — and  they  may  be  de- 
sired ;  but  desire  is  not  a  test  of  requirement,  nor  is  convenience^ 
absolutely  considered.  There  is  a  traffic  to  be  considered  which 
does  not  originate  at  Cochrane,  and  its  convenience  cannot  be  put 
out  of  view.  Besides,  as  said  by  Timlin,  J.,  in  his  dissenting 
opinion,  **  'Convenience'  is  an  elastic  term,  and  no  doubt  it 
would  be  more  convenient  to  have  a  train  stop  every  hour  at  this 
village,  and  it  would  be  confessedly  inconvenient  if  no  trains  at 
all  stopped  there.  Between  these  exti'emes  there  is,  no  doubt,  a 
broad  field  of  legislative  discretion."  This  court  has  also  felt 
and  expressed  the  difficulty  of  giving  an  exact  definition  to  "ade- 
quate and  reasonable  facilities."  "It  is  a  relative  expression,** 
it  was  said,  "and  has  to  be  considered  as  calling  for  such  facilities 
as  might  be  fairly  demanded,  regard  being  had,  among  other 
things,  to  the  size  of  the  place,  the  extent  of  the  demand  for  trans- 
portation, the  cost  of  furnishing  the  additional  accommodations 
asked  for,  and  to  all  other  facts  which  would  have  a  bearing  upon 
the  question  of  convenience  and  cost."    Atlantic  Coast  Line  R. 
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Co.  V.  WliartoB,  207  U.  S.  p.  335,  52  L.  ed.  234,  28  Sup.  Ct. 
Rep.  121. 

These,  then,  are  the  factors,  and  we  do  not  put  out  of  view  the 
difficulties  which  infest  the  case,  but,  considering  them  all  and 
the  deference  due  to  state  legislation,  we  are  constrained  to  hold 
the  Wisconsin  statute  invalid.  It  does  not  determine  service  by 
the  volume  of  the  business  of  the  villages  of  the  state,  but  hj  the 
requirements  of  business  elsewhere,  and  limits  such  requirements 
and,  it  may  be,  prevents  them,  by  the  imposition  of  conditions 
which  preclude  their  fulfilment.  This  is  illustrated  by  the  facts 
of  the  pending  case.  The  interstate  trains  of  the  railroad  are 
required  by  the  necessities  of  its  interstate  business.  It  is  in 
competition  with  shorter  roads,  and  the  speed  of  its  trains,  which 
cannot  be  safely  increased,  and  their  schedule  time,  are  a  neces- 
sity in  this  competition.  This  conformity  to  conditions  must  be 
strained  or  embarrassed,  and,  it  may  be,  prevented,  in  order  to 
give  greater  facilities  than  one  train  a  day  each  way  to  villages 
having  a  postoffice  and  200  inhabitants,  not  necessarily  because 
they  are  not  properly  served,  but  seemingly  to  give  them  a  larger 
division  of  service. 

The  supreme  court  conceded  that  it  was  "no  doubt  true"  that 
to  require  the  railroad  to  stop  one  of  its  limited  interstate  trains 
would  seriously  interfere  with  its  through  traffic,  as  competition 
"was  keen  and  time  was  of  the  essence  of  such  traffic."  The 
court,  however,  said  that  neither  the  statute  nor  the  order  of  the 
Railroad  Commission  requires  the  railroad  to  stop  one  of  its 
limited  trains,  but  it  has  the  option  of  doing  that  or  of  putting 
on  an  extra  train ;  and  Lake  Shore  &  M.  S.  E.  Co.  v.  Ohio,  173 
U.  S.  285,  43  L.  ed.  702,  19  Sup.  Ct.  Eep.  465,  is  cited  to  sus- 
tain the  alternative.  Undoubtedly  the  alternative  can  be  re- 
quired, but  only  if  the  local  facilities  be  inadequate.  In  other 
words,  to  justify  the  requirement  the  local  conditions  must  justi- 
fy the  extra  facility.  Washington  ex  rel.  Oregon  R.  &  Xav. 
Co.  V.  Fairchild,  224  U.  S.  510,  528,  56  L.  ed.  863,  869,  32  Sup. 
Ct  Eep.  535.  The  alternative  imposed  as  a  condition  of  retain- 
ing interstate  trains  simply  because  of  their  number  would  be 
a  burden  upon  interstate  commerce,  as  we  have  already  pointed 
out.  And  this  is  recognized  by  the  cases  cited  by  defendant  in 
error. 
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In  State  ex  rel.  Great  Northern  E.  Co.  v.  Railroad  Commis- 
sion, 60  Wash.  218,  110  Pac.  1075,  an  order  required  an  addi- 
tional passenger  train  from  a  town  of  5,000  or  6,000  people,  and 
having  a  business  by  the  railroad,  of  $20,000  per  month  for 
freight  and  about  $800  for  passengers,  to  connect  at  another  place. 
The  railroad  attempted  to  remove  the  complaint  of  want  of  ade- 
quate facilities  by  an  additional  service  between  the  places,  but 
not  that  required  by  the  order.  It  was  decided  that  the  additional 
facility  was  not  sufficient  and  that  the  order  was  reasonable,  the 
railroad  not  showing  that  the  service  "ordered  by  the  Commission 
would  be  unreasonably  burdensome  upon  the  railway  company  by 
being  operated  at  a  loss."  There  was  no  question  of  interference 
with  interstate  commerce. 

Another  order  of  the  Commission  in  the  same  case  was  re- 
viewed. It  required  a  passenger  train  to  stop  on  flag  at  a  certain 
spur,  the  railway  company  to  elect  which  of  its  trains  it  would 
stop.  The  court  said  that  in  view  of  the  population  centered 
there  and  the  very  slight  service  required  of  the  railway  company, 
the  order  could  not  be  pronounced  by  the  courts  to  be  unreason- 
able. And  the  same  judgment  was  declared  of  other  orders  re- 
quiring a  northbound  train  at  one  place  and  a  southbound  train 
at  another  to  stop  on  flag.  Against  these  last  orders  there  was  a 
charge  that  they  would  tend  to  lengthen  the  running  time  of  the- 
trains,  which  were  through  trains  (it  did  not  appear  that  they 
were  interstate),  and  that  other  towns  would  demand  similar 
service,  and  thus  result  in  preventing  the  making  of  connections, 
and  thereby  inconvenience  the  public.  To  which  it  was  replied 
that  the  evidence  did  not  show  that  the  stopping  would  result  in 
breaking  the  then  connections,  and  that  it  would  be  time  enough 
to  consider  the  effect  of  other  stops  when  they  should  be  ordered. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  State,  28  Okla.  476,  114 
Pac.  721,  an  order  of  the  Railroad  Commission  of  the  state  re- 
quired a  passenger  train  to  stop  on  flag  at  a  station  called  Belva. 
That  village  had  a  population  of  30,  but  the  country  around  it 
was  thickly  settled  and  persons  could  reach  the  county  seat  only 
by  means  of  the  railroad.  The  conditions  were  in  some  respects 
like  those  in  the  case  at  bar.  The  court  said  that  the  evidence 
in  support  of  and  against  the  order  consisted  of  generalities  and 
conclusions  rather  than  of  facts  necessary  to  enable  the  court  to 
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determine  the  reasonableness  and  justness  of  the  order,  but  the 
court,  yielding  to  the  presumption  due  to  the  action  of  the  Com- 
mission, and  there  being  no  evidence  that  the  trains  were  fast 
ones,  or  that  the  stopping  of  them  would  interfere  with  their 
schedule  or  connections  with  other  trains,  sustained  the  order. 
And  the  court  gave  consideration  to  the  fact  that  the  trains  were 
required  to  stop  only  when  there  were  passengers  desirous  of 
entering  or  leaving  them,  and  that  no  pecuniary  loss  would  be 
entailed  on  the  railway,  or  its  interstate  connections  hampered. 

In  Missouri,  X,  &  T.  E.  Co.  v.  Witcher,  25  Okla.  586,  106  Pac. 
852,  trains  were  required  to  stop  on  flag.  The  order  was  sus- 
tained, it  not  appearing  that  there  would  be  any  pecuniary  loss 
to  the  railway,  or  that  the  order  would  "unreasonably  prevent 
or  hamper  the  interstate  connections  contemplated.'' 

Gulf,  C.  &  S.  F.  R,  Co.  V.  State,  —  Tex.  Civ.  App.  — ,  169 
S.  W.  385,  was  an  action  for  penalties  imposed  by  a  statute  of 
the  state  upon  any  railroad  failing  to  obey  an  order  of  the  Com- 
mission of  the  state.  The  order  required  the  railway  company 
to  stop  two  numbered  trains  at  the  town  of  Meridian,  a  county 
seat.  It  had  a  population  of  1,500.  The  defense  of  the  company 
was  an  attack  on  the  order  as  an  unlawful  and  direct  interference 
with  interstate  commerce,  the  trains  being  interstate  trains,  and 
the  local  facilities,  it  was  asserted,  being  adequate.  The  case 
was  considered  in  view  of  the  established  principles  which  we 
have  stated  and  the  order  was  sustained,  the  court  deciding  that 
the  local  facilities  wpre  inadequate,  and  the  order  not  a  direct 
interference  vrith  interstate  commerce. 

Gladson  v.  Minnesota,  166  U.  S.  427,  41  L.  ed.  1064,  17 
Sup.  Ct  Rep.  627,  sustained  a  statute  which  required  every 
railroad  corporation  to  stop  all  regular  passenger  trains  running 
wholly  within  the  state  at  all  county  seats  long  enough  to  take 
on  and  discharge  passengers.  The  applicable  principles  were 
discussed  and  it  was  said  that  an  order  which  entailed  but  a 
trifling  expense  and  a  few  minutes  of  time  was  a  reasonable  exer- 
cise of  the  police  power,  and  could  not  be  considered  as  a  taking 
of  property  without  due  process  of  law,  or  an  unconstitutional 
interference  with  interstate  commerce. 

The  other  cases  cited,  not  being  closely  applicable,  need  no 
comment.     In  those  we  have  reviewed,  it  will  be  observed,  the 


Digitized  by  LjOOQ IC 


320  UNITED  STATES  SUPREME  COURT. 

orders  were  made  after  investigation  by  administrative  officers, 
and  the  facilities  required  were  adjusted  to  the  local  needs,  not 
by  an  arbitrary  formula  prescribed  in  excess  of  such  needs. 

It  is  contended  by  defendant  in  error  that  the  statute  is  valid 
as  an  amendment  to  the  charter  of  the  Chicago,  Burlington,  & 
Xorthern  Railway  Company,  a  Wisconsin  corporation,  and 
plaintiff  in  error's  predecessor.  This  contention  seems  not  to 
have  been  urged  on  the  supreme  court,  and  we  may  therefore 
decline  to  consider  it;  and,  besides,  we  would  be  very  averse  to 
deciding  that,  without  explicit  declaration,  every  general  law  of 
the  state  applicable  to  corporations  is  enacted  as  an  amendment 
to  their  charters.  If  the  supreme  court  of  the  state  had  so 
thought,  it  would  have  accepted  that  short  way  to  the  decision 
of  the  case,  and  not  have  occupied  itself  with  other  and  more 
complex  questions.  It  is  one  thing  to  decide  that  corporations 
are  subject  to  the  police  power  of  the  state,  and  quite  another  to 
hold  that  every  general  law  is  an  amendment  to  their  charters. 
See  Chicago,  M.  &  St.  P.  E.  Co.  v.  Milwaukee,  97  Wis.  418,  72 
K  W.  1118. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


AKIZONA   CORPORATION   COMKISSIOX. 

GENERAL  ORDER  NO.  43. 

Hecords^  Where  to  he  Jcept. 

AU  electric,  gaa,  water,  and  street  railway  corporations  in  Ari- 
zona are  ordered  to  keep  all  books,  records,  and  accounts  of  all  kinds 
at  some  convenient  location  within  the  state,  preferably  at  their  place 
of  doing  business  or  their  local  office  or  headquarters. 

[May  1,  1915.] 

To  All:  Electric  Corporations,  Gas  Corporations,  Water  Cor- 
porations, Street  Railway  Corporations: — 
Application  having  been  made  by  certain  of  the  above-described 
corporations  operating  exclusively  within  the  state  of  Arizona, 
for  permission  to  keep  their  books,  records,  and  accounts  in  other 
states,  and 
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It  appearing  that  certiiin  other  corporations  of  the  classes 
named  are,  without  the  consent  of  this  Commission,  keeping  their 
books,  records,  and  accounts  in  other  states,  and 

It  further  appearing  that,  to  enable  the  Commission  to  properly 
administer  the  laws,  make  necessary  audits  and  examinations, 
and  to  promptly  ascertain  necessary  facts  concerning  operation 
and  conditions,  and  that  the  increased  expense  of  going  outside 
of  the  state  to  make  audits  and  examinations  is  an  unjust  and 
unnecessary  burden  upon  the  taxpayers  of  the  state,  and  requires 
that  the  books,  records,  and  accounts  of  all  the  above-described 
corporations  be  kept  within  the  state  subject  to  the  jurisdiction 
of  the  state  courts  and  this  Commission; 

After  full  consideration  of  the  subject,  it  has  been  considered 
advisable  and  necessary  that  the  books,  records,  and  accounts  of 
the  above-mentioned  corporations  operating  exclusively  in  Ari- 
zona, be  kept  at  some  point  ivithin  the  state,  preferably  at  the 
point  where  the  main  operating  plant  or  place  of  business  is 
located. 

It  is  ordered  that  all  electric,  gas,  water,  and  street  railway 
corporations,  operating  utilities  in  the  state  of  Arizona,  shall 
keep  all  books,  records,  and  accounts  of  all  kinds  at  some  con- 
venient location  within  the  state  of  Arizona,  preferably  at  their 
place  of  doing  business  or  their  local  office  or  headquarters. 

This  order  will  become  effective  on  the  1st  day  of  June,  1915. 

Arizona  Corporation  Commission. 


AKIZONA   CORPORATION   COMMISSION. 

IN  BE  PBESCOTT  GAS  &  ELECTKIC  COMPANY. 

[Docket  No.  211.] 

Kates  ^  Electricity  ~^  Adoption   hy  company  hefore  Comniiaaion   ap^ 
proval, 

A  corporation  supplying  electricity  cannot  adopt  rates  nine  days 
after  the  filing  of  a  petition  for  approval  by  the  Arizona  Commission 
and  before  the  Commission  has  acted  thereon,  since  If  2291  of  chap.  11 
of  the  Revised  Statutes  of  Arizona  1913,  makes  it  clear  that  public 
service  corporations  shall  not  change  any  rates  or  charges  except  after 
thirty  days'  notice  to  the  Commission  and  to  the  public, 
P.U.R.'15C.— 21. 
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Bates-- Electricity ^CommisMon* a    potoer    to    change '^ Jfotioe    and 
hearing. 

The  Arizona  CommiBsion  is  without  power  to  grant  authority  to 
public  service  corporations  to  increase  rates,  except  upon  notice  and 
hearing. 

[May  8,  1915.] 

Application  for  an  order  authorizing  a  revised  schedule  of 
electric  power  rates  at  Prescott;  denied. 

By  the  Commission :  This  application  was  filed  October  22, 
1914,  and  states  that  the  revised  schedule  proposed  will  reduce 
the  rates  excepting  where  the  minimum  bill  rule  applies.  Ap- 
plicant prays  that  the  Commission  approve  the  following  schedule 
of  rates: 

Classification. 

Power  service  is  supplied  to  all  consumers  having  motor  instal- 
lations  aggregating  over  2  h.  p.  on  one  premises  by  one  consumer. 

Power  service  is  divided  into  three  classes, — regular,  off  peak,, 
never  peak. 

Regular  service  provides  electricity  to  operate  motors  at  all 
hours  of  the  year,  excepting  that  at  such  times  as  the  company 
may  request,  the  consumer  shall  discontinue  the  use  of  power 
between  the  hours  of  sunset  and  9  p.  m. 

Never  peak  service  provides  electricity  only  between  the  hours 
of  11  p.  M.  and  1  hour  before  sunset  on  the  following  day. 

Off  peak  and  never  peak  service  are  delivered  only  on  good 
yearly  contracts,  or  for  shorter  periods  which  do  not  include  any 
part  of  October,  November,  December,  January,  or  February. 

Every  off  peak  consumer  who  breaks  an  agreement  by  using 
electricity  when  so  requested  to  discontinue  shall  be  penalized  by 
forfeiting  the  right  to  off  peak  rates  for  a  period  of  three  months, 
including  the  month  in  which  the  breach  occurs  and  the  next 
two  months. 

Every  never  peak  consumer  who  breaks  an  agreement  by  using 
power  during  the  periods  between  1  hour  before  sunset  and  11 
p.  M.,  permanently  forfeits  the  right  to  never  peak  rates.  The 
company  may,  however,  at  its  option,  upon  special  application 
in  each  instance  by  the  consumer,  allow  never  peak  consumers  to 
use  power  in  emergency  cases  not  to  exceed  two  hours  per  month 
averaged  from  the  beginning  of  the  contract. 
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Motors  operating  only  elevators,  traveling  cranes,  hoisting 
machinery,  punches,  shears,  and  similar  machinery  on  which  the 
constant  use  of  power  is  impossible,  and  on  which  a  daily  load 
factor  under  20  per  cent  is  assured,  shall  be  taken  at  one  half 
their  rated  h.  p.  in  calculating  demands. 

When  three  or  more  motors  are  operated  in  one  premises  by 
one  consumer,  in  one  classification,  the  measured  demand  may 
be  taken  in  lieu  of  the  calculated  demand. 

Boies. 

Monthly  minimum  bill  for  regular  and  off.  peak  service:  $1 
per  h.  p.  of  motors  installed. 

Monthly  minimum  bill  for  never  peak  service:  50  cents  per 
h.  p.  of  motors  installed. 

Base  Rate:  8  cents  per  k.  w.  h.  The  base  rate  shall  be  charged 
for  all  electricity  used  on  one  premises,  by  one  consumer,  in  each 
month  in  one  classification,  up  to  35  k.  w.  h.  for  each  h.  p.  of 
motors  operated  on  "off  peak"  and  "never  peak"  service,  and  up 
to  70  k.  w.  h.  for  each  h.  p.  of  motors  operated  on  "regular" 
service. 

Secondary  Rates:  For  each  k.  w.  h.  over  said  base  rate  quan- 
tity under  500  k.  w.  h 5c 

For  each  k.  w.  h.  over  said  base  rate  quantity  between  500 
k.  w.  h.  and  1,000  k.  w.  h 4c 

For  each  k.  w.  h.  over  said  base  rate  quantity  between  1,000 
k.  w.  h.  and  2,000  k.  w.  h 3c 

For  each  k.  w.  h.  over  said  base  rate  quantity  and  over  2,000 
k.  w.  h 2ie 

Investigation  has  developed  that  the  rates  above  named,  for 
which  approval  is  asked,  were  made  effective  on  November  Ist,. 
or  nine  days  after  the  filing  of  the  petition.  A  comparison  of 
the  rates  tiled  April  18, 1912,  and  in  effect  at  the  date  of  the  filing 
of  the  petition  herein,  discloses  the  fact  that  the  rate  prevailing 
prior  tP  November  1,  1914,  for  power  was  6f  cents  per  k.  w.  h.^ 
while  the  base  rate  for  which  approval  is  asked  is  8  cents  per 
k.  w.  h.  It  also  appears  that  the  rate  schedule  for  which  approval! 
is  asked  resporting  minimum  charges  for  power  results  in  a  ma- 
terial increase. 
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Applicant  company  erred  in  adopting  the  rates  for  which  ap- 
proval was  requested  nine  days  after  the  filing  of  its  petition 
and  before  the  Commission  had  acted  upon  its  petition.  Para- 
graph 2291  of  chapter  11,  Revised  Statutes  of  Arizona  1913, 
makes  it  clear  that  public  service  corporations  shall  not  change 
any  rates  or  charges  except  after  thirty  days'  notice  to  the  Com- 
mission and  to  the  public.  The  laws  governing  public  service 
corporations  clearly  indicate  that  the  Commission  itself  is  with- 
out power  to  grant  authority  to  public  service  corporations  to 
increase  rates  except  upon  notice  and  hearing.  In  this  instance, 
the  Commission  must  deny  this  application. 

It  is  ordered  that  the  application  of  the  Prescott  Gas  &  Electric 
Company,  a  corporation,  for  an  order  authorizing  a  revised 
schedule  of  power  rates  in  Prescott  be,  and  the  same  is  hereby, 
denied. 

Arizona  Corporation  Commission,  F.  A.  Jones,  Chairman,  A. 
TV.  Cole,  Commissioner. 


CALIFORXIA  RAILROAD  COMMISSION. 

IN  EE  PACIFIC  GAS  &  ELECTRIC  COMPANY. 
[Application  No.  1633.] 

Security  issues ^ Function  of  Commissions^ Value  of  investment 

The  public  utilities  act  of  California  does  not  contemplate  that 
the  Commission  shall  exercise  the  function  of  determining  whether  an 
issue  of  securities  is  or  is  not  a  good  investment,  but  does  contemplate 
that  the  Commission  shall,  in  the  exercise  of  its  duties,  see  that  the 
utility  receives  an  adequate  return  for  the  stock  which  it  issues. 
Security  issues -^  Stock  in  lieu  of  cash  dividend  — Condition. 

Upon  the  application  of  a  public  service  corporation  to  issue 
common  stock  in  lieu  of  the  distribution  of  a  cash  dividend,  the  com- 
pany was  authorized  to  issue  19,266  shares  of  its  common  capital  stock 
at  par  value  of  $100  per  share  for  the  purpose  of  reimbursing  appli- 
cant for  the  use  of  money  in  its  treasury  for  the  redemption  of  bonds 
in  the  sum  of  $1,926,660,  upon  condition  that  the  company  adjust  its 
books  of  account,  particularly  in  regard  to  depreciation,  in  a  manner 
satisfactory  to  the  Commission;  that  it  present  in  writing  to  the  Com- 
mission a  statement  to  the  effect  that  the  authorization  given  shall  not 
be  used  as  a  basis  of  claim  of  value  in  any  rate  or  other  proceeding; 
and  that  the  stock  shall  be  issued  only  to  existing  holders  of  common 
stock. 

[May  12,  1915.] 
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Application  for  permission  to  issue  capital  stock  in  lieu  of 
the  distribution  of  a  cash  dividend ;  granted. 

Appearances:  W.  B.  Bosley  and  C.  P.  Cutten  for  applicant 

Eklgerton,  Commissioner :  In  this  matter,  Pacific  Gas  &  Elec- 
tric Company  asks  for  authority  to  issue  to  the  holders  of  its 
common  stock  additional  common  stock  not  to  exceed  19,266 
shares  of  the  par  value  of  $100  per  share.  It  is  the  purpose 
of  the  applicant  as  set  forth  in  this  proceeding  to  issue  this  stock 
to  holders  of  its  common  shares  in  lieu  of  the  distribution  of  a 
cash  dividend.  It  is  set  forth  that  Pacific  Gas  &  Electric  Com- 
pany has  retired  $849,500  face  value  of  its  outstanding  bonds 
during  the  period  from  January  1,  1914,  to  April  1,  1915,  and 
that  the  bonds  thus  retired  have  been  redeemed  through  the 
net  earnings  or  surplus  profits  of  the  applicant. 

It  is  further  set  forth  that  during  the  remainder  of  the  year 
1915  the  applicant  proposes  to  retire  $1,461,000  additional  of 
its  outstanding  bonds,  such  bonds  to  be  redeemed  from  the  net 
profits  of  the  company.  During  the  period  of  the  two  calendar 
years  1914  and  1915,  therefore,  the  applicant,  according  to  the 
testimony,  will  have  retired  $2,310,500  face  value  of  its  fund- 
ed debt 

This  sum  of  money,  it  is  alleged,  would  have  been  available 
for  distribution  in  the  form  of  dividends  to  the  holders  of  the 
common  stock  of  the  corporation.  The  petitioner  asserts  that  it 
could,  if  it  thought  it  desirable  policy,  distribute  this  sum,  or  a 
portion  thereof,  in  dividends,  and  thereafter  sell  to  the  holders  of 
its  common  stock  additional  common  stock  in  such  amount  that 
the  dividend  would  be  returned  into  the  company's  treasury. 
Thereafter,  with  this  money,  the  company  could  retire  its  bonds 
for  sinking-fund  purposes.  The  effect  of  these  transactions 
would  be  the  reduction  of  the  funded  debt  in  the  sums  called 
for  by  the  various  sinking  fimds  and  the  issue  of  additional 
common  stock.  To  accomplish  the  same  end  by  a  shorter  process, 
the  applicant  contends  that,  having  retired  over  the  period  of  the 
two  years  1914  and  1915,  outstanding  bonds  to  the  amount  of 
$2,310,500,  it  should  be  entitled  to  issue  to  its  stockholders  ad- 
ditional common  stock  of  par  value  not  exceeding  the  face  value 
of  the  bonds  redeemed. 
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In  this  application,  however,  request  is  made  for  authority 
to  issue  the  common  stock  in  a  sum  not  exceeding  6  per  cent  of 
the  par  value  of  the  amount  of  common  stock  now  outstanding  in 
the  hands  of  the  public.  The  applicant  reports  outstanding  com- 
mon stock  in  the  hands  of  the  public  of  the  par  value  of  $32,- 
109,300.    Six  per  cent  of  this  sum  would  amount  to  $1,926,558. 

In  effect,  therefore,  the  applicant  asks  authority  to  issue  not 
to  exceed  19,266  shares  of  its  common  stock  for  the  purpose  of 
reimbursing  its  treasury  for  moneys  used  to  retire  its  bonds. 
Instead  of  regaining  the  money  into  its  treasury  through  the 
sale  of  this  stock  and  distributing  the  money  thereby  gained  as 
dividends  to  its  stockholders,  the  company  proposes  to  issue  the 
stock  direct  to  its  stockholders,  thereby  accomplishing  in  one 
step  what  would  otherwise  require  two  steps. 

During  the  hearing  upon  this  matter,  the  attention  of  the 
applicant  was  called  particularly  to  two  elements  involved  in 
this  situation:  First,  that  the  Commission  had  no  evidence 
upon  which  it  could  base  a  finding  that  the  stock  which  the  ap- 
plicant asked  the  Commission  to  authorize  represented  a  definite 
amount  of  assets;  and,  second,  the  possibility  that  such  an  au- 
thorization might  be  construed  as  a  finding  of  value  in  the  out- 
standing common  stock  of  this  applicant,  and  that  such  au- 
thorization would  be  used  hereafter  to  urge  a  value  or  a  basis 
upon  which  this  Commission  should  allow  rates  to  be  predicated. 

Applicant  urges  that  the  authorization  to  issue  stock  would 
not  entail  an  authorization  for  general  sale,  but  would  admit 
merely  of  a  further  distribution  of  the  stock  among  its  present 
holders.  Applicant  stipulated  that  any  authorization  granted 
should  be  upon  the  condition  that  such  authorization  would  not 
be  a  presumptive  finding  of  property  or  assets  to  support  the  out- 
standing common  stock.  Applicant  urged  that  matters  of  valu- 
ation and  rates  could  be  based  only  upon  the  actual  assets  of 
this  corporation,  without  reference  to  its  security  issues. 

In  this  matter  I  confess  to  certain  difficulties.  When  this 
Commission  authorizes  an  issue  of  stock,  there  is  always  dan- 
ger of  a  misunderstanding  on  the  part  of  the  investing  public 
that,  in  making  the  authorization,  this  Commission,  in  some  de- 
gree, inferentially  expresses  its  belief  that  that  stock  is  supn 
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ported  by  reasonable  assets.  Upon  the  faith  of  this  view,  invest- 
ors might  be  led  to  purchase  securities  which  they  would  not 
otherwise  acquire.  It  would  be  extremely  unfortunate  if  the 
idea  should  become  lodged  in  tbe  public  mind  that  Commission 
authorization  to  issue  stock  entails  a  reeognition  or  belief  on  the 
part  of  the  Commission  that  such  stock  is  necessarily  a  good 
investment  The  public  utilities  act  does  not  contemplate  that 
the  Commission  shall  exercise  any  such  function.  It  does  con- 
template that  the  Commission  shall,  in  the  exercise  of  its  duties, 
see  that  the  utility  receives  an  adequate  return  for  the  stock 
which  it  issues.  But  this  Commission  cannot  go  into  the  past 
and  breathe  value  into  stock  which  has  no  value,  nor  can  this 
Commission  go  into  the  future  and  say  that  values  of  to-day 
shall  not  shrink  next  year,  or  the  year  after,  or  ten  years  hence. 

It  has  been  the  aim  of  the  Commission,  as  far  as  could  rea- 
sonably be  done,  to  safeguard  the  issue  of  stocks  and  bonds.  It 
has  never  pretended  to  say  that  stocks  and  bonds  which  it  au- 
thorized were  necessarily  good  stocks  and  bonds  for  an  intend- 
ing investor  to  buy.  On  the  contrary,  it  has  specifically  and 
repeatedly  stated  that  stocks  and  bonds  issued  upon  Commission 
authorization  must  take  their  place  in  the  financial  world  with 
stocks  and  bonds  heretofore  or  hereafter  issued,  and  were,  there- 
fore, liable  to  the  same  economic  laws  to  which  all  investment 
is  necessarily  subject.    There  is  no  guaranty  by  the  state. 

In  many  instances  this  Commission  is  obliged,  under  the 
necessities  of  a  corporation,  to  authorize  securities  to  be  issued, 
even  when  it  may  believe  that  such  securities,  though  beneficial 
to  the  corporation,  might  not  be  beneficial  to  the  intending  pur- 
chaser. Take,  for  example,  a  new  enterprise,  as  an  electric 
railway.  The  project  is  organized,  and  in  order  to  construct  the 
line  it  is  necessary  to  sell  stocks  or  bonds.  The  most  conserva- 
tive way  is  perhaps  the  sale  of  stock.  An  application  is  brought 
to  the  Commission  thereupon  to  sell  stock  to  build  such  a  rail- 
way. It  is  the  most  conservative  way  in  which  the  project  can 
be  presented.  It  may  appear  to  the  Commission  that  the  project 
is  not  wholly  feasible;  that  the  investors  may  perhaps  lose  a 
part,  and  it  may  be  all,  of  their  investment.  In  such  an  in- 
stance it  is  not  the  province  of  this  Commission  to  assume  to  set 
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up  its  judgment  as  a  barrier  to  the  investment  by  those  who  are 
wilKng  to  assume  the  risks  involved.  It  is  the  duty  of  the 
Commission  to  see  that  the  project  is  surrounded  with  all  rea- 
sonable safeguards,  to  see  that  the  enterprise  is  carried  forward 
honestly  along  approved  lines,  and  beyond  that  it  cannot  go. 

I  would  issue  a  warning,  therefore,  to  the  public  or  that  part 
of  the  public  which  has  conceived  it  to  be  the  function  of  this 
Commission  to  allow  the  issue  of  only  such  investment  securiticb 
as  should  be  sure  to  be  remunerative  and  profitable  to  the  in- 
vestor. That,  of  course,  is  not  the  case.  Every  stock  and  every 
bond  issued  with  the  authorization  of  this  Commission  should, 
by  the  investing  public,  be  subjected  to  the  same  scrutiny  and 
to  the  same  test  as  any  other  stock  or  bond  which  might  be  avail- 
able on  the  market  for  public  purchase. 

My  comments  upon  this  subject  are  not  intended  to  refer  to 
any  particular  corporation.  I  have  merely  taken  this  oppor- 
tunity to  make  these  observations  in  view  of  the  peculiar  prob- 
lems presented  by  this  application.  It  has  been  my  personal 
view  that  common  stock  should  be  issued  in  the  state  of  Cali- 
fornia without  par  valua  This  would  leave  the  bonds  and  the 
preferred  stock  with  a  fixed  face  or  par  value,  but  the  common 
stock  of  a  corporation  would  merely  represent  a  proportionate 
interest  in  the  residual  assets,  and  would  share  in  profits  after 
the  preferred  stocL  It  would  make  small  difference  then, 
if  the  matter  were  thoroughly  imderstood,  whether  these  residual 
assets  were  evidenced  by  100  certificates  of  stock  or  1,000  cer- 
tificates of  stock,  as  these  certificates  would  bear  no  fixed  par 
value,  and  would  not  claim  to  represent  more  than  they  did 
actually  represent,  which  would  be  a  proportionate  interest  in 
these  residual  assets. 

Let  us  say  a  corporation,  for  instance,  had  assets  of  $100,000, 
— $70,000  of  bonds  and  $10,000  of  preferred  stock.  That  would 
leave  $20,000  of  assets  over  and  above  the  bonds  and  preferred 
stock.  Now,  if  this  corporation  were  capitalized  at  par  through- 
out, there  would  be  outstanding  against  this  $20,000  of  residual 
assets,  200  shares  of  stock  of  the  par  value  of  $100  per  share. 
However,  it  has  been  the  practice  in  the  state  of  California  to 
;  distribute  common  stock  promiscuously  in  exchange  for  so-called 

I  services,  and  by  this  expedient  corporations  have  been  enabled  to 

I 
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put  out  a  much  greater  amount  of  stock  than  the  exact  intention 
of  the  law  contemplated.  If,  however,  the  par  value  of  com- 
mon stock  were  removed  in  the  case  of  the  corporation  just 
referred  to,  and  200  shares  were  outstanding,  each  share  would 
represent  nothing  more  than  Hoo  interest  in  the  $20,000  of 
remaining  assets.  On  the  other  hand,  if,  instead  of  200  shares, 
1,000  shares  were  issued,  each  share  would  represent  M.000  of  the 
residual  assets. 

The  evil  in  this  whole  situation  of  common  stock  arises  pri- 
marily from  the  par  value  feature  by  which  a  certificate  bears 
a  fixed  par  value  and  assumes  to  represent  that  par  value  when, 
as  a  matter  of  fact,  it  represents  nothing  more  than  a  propor- 
tional interest  in  the  remaining  assets  and  in  profits. 

If  the  present  holders  of  the  common  stock  of  this  applicant, 
therefore,  desire  and  propose  to  have  issued  to  them  new  shares 
of  stock  which  will  keep  them  in  the  same  proportional  posi- 
tion, and  if  this  can  be  done  without  injury  to  anyone,  it  would 
appear  that  on  general  principles  it  might  be  allowed  to  do  so. 
On  the  other  hand,  we  have  the  situation  of  new  common  stock 
with  a  par  value  denomination  passing  from  the  corporation  into 
the  hands  of  the  present  stockholders,  where  it  can  be  made 
available  for  purchase  by  any  member  of  the  public. 

As  heretofore  said,  this  Commission  has  not  the  evidence  be- 
fore it  to  determine  what  amount  of  the  assets,  if  any,  are  at- 
tributable to  the  common  stock  of  this  applicant.  On  its  part, 
the  applicant  has  offered  to  waive  any  claim  that  the  issue  of 
such  stock  would  entail  a  recognition  of  any  values  in  this  com- 
mon stock  beyond  such  as  there  may  be  hereafter  found  to  exist 
by  an  actual  valuation  of  these  assets,  compiled  upon  the  basis 
of  its  physical  plant,  and  such  intangibles  as  may  be  possessed 
of  value. 

It  appears,  also,  that  this  applicant  could  disburse  any  divi- 
dends its  surplus  provides.  I  am  inclined  to  think  it  would  be 
a  more  conservative  process,  as  far  as  the  general  benefits  to  ac- 
crue to  the  corporation  itself  are  concerned,  if,  instead  of  a  dis- 
bursement of  these  profits,  they  were  used  to  redeem  outstanding 
bonds  for  sinking-fund  purposes. 

If  this  were  an  application  to  sell  this  common  stock  on  the 
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market  generally,  I  should  recommend  a  denial  of  this  appli- 
cation on  the  showing  made.  As  it  is  a  request  merely  to  place 
this  stock  with  the  present  stockholders,  I  am  inclined  to  believe 
the  problem  may  be  considered  in  a  different  aspect. 

The  stock  will  be  issued  at  par,  or  for  100  cents  on  the  dollar^ 
that  is,  for  every  10  shares  to  be  issued,  $1,000  of  bonds  will 
.have  been  retired. 

Some  question  has  arisen  in  connection  with  the  depreciation 
account  of  this  applicant,  and  I  believe  these  matters  should 
be  adjusted  before  the  new  stock  is  issued. 

The  applicant  has  submitted  the  following  income,  account 

showing  its  earnings  and  expenses  for  the  calendar  year  1914, 

the  first  three  months  of  1915,  and  the  total  for  the  fifteen 

months : 

Pacific  Gas  &  Electric  Company  Income  Account. 


Year  1914 

Three 
Months  1915 

Total 

Revenue : 
Income  from  operations  . . 
Misc.  net  income 

$16,912,687.92 
307,815.77 

17,220,503.69 

1,052,434.60 
6,207,853.77 

$4,749,326.63 
71,314.06 

$21.662,014. 55 
379,129.83 

Total  revenue 

4,820,640.69 

235,637.63 
1,639,583.40 

22,041,144.38 
1,288.072.23 

Expenses : 

Operating  expenses: 

Maintenance   

Operating  expenses 

7,847,437.17 

Total     operating     ex- 
penses     

7.260,288.37 

697,585.96 

721,231.40 

21,815  85 

15,000.00 

00,000.00 

108,000.00 

1,875,221.03 

161,872.75 

186,829.59 

9,801.82 

6,000.00 

24,000.00 

27,000.00 

9,135,509.40 

869,458.71 

908,000.99 

31.617.67 

Other  expenses: 

Gen.  k  Admin.  Exps 

Taxes— State  &  Co 

Federal  

Insurance — Fire     

Casualty   

21,000.00 
114,000.00 
135.000  00 

Uncollectible  Acs 

Total  other  exps 

Total  expenses    

Net  plant  income 

Deductions : 

Interest — Bonds 

1,653.633.21 
8,913.021.58 
8,306,582.11 

3,748,330.01 
443,071.38 
469,515.01 

1,000,000.00 

415,504.16 
2,290,725.19 
2,629,915.50 

960,932.20 

116.341.05 

36,957.84 

300,000.00 

2,069,137.37 
11,204,646.77 
10,83t»,497.61 

4.699,262.21 
559,412  43 
506,472.85 

1,300,000.00 

Floating  Debt 

Disc.  &  Exp 

Depreciation 

Total  deductiong   

Net  surplus 

6,660,016.40 

2,645,065.7] 

614,983.37 
$  2,030,682.34 

1,404,231.09 
1,125,084.41 

192,998.65 
$    932.685.76 

7.065,147.49 
3,771,350.12 

Dividends  paid: 

Preferred,  stock 

807,982.02 
$  2,96.3.368.10 

Balance    
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Under  all  of  the  circumstances  in  this  case,  I  am  inclined 
to  recommend  that  the  application  be  granted,  with  certain  con- 
ditions attached,  and  I  therefore  recommend  the  following  form 
of  order: 

ORDER. 

Pacific  Gas  &  Electric  Company  having  applied  to  this  Com- 
mission for  authority  to  issue  19,266  shares  of  its  common  capital 
stock  of  the  par  value  of  $100  per  share,  and  a  hearing  hav- 
ing been  held,  and  it  appearing  that  the  purposes  for  which  ap- 
plicant proposes  to  issue  said  stock  are  not  chargeable  to  oper- 
ating expenses  or  to  income. 

It  is  hereby  ordered  that  Pacific  Gas  &  Electric  Company  be 
granted  authority,  and  it  is  hereby  granted  authority,  to  issue 
19.266  shares  of  its  common  capital  stock  of  the  par  value  of 
$100  per  share. 

The  authority  herein  granted  is  granted  upon  the  following 
conditions,  and  not  otherwise: 

1.  The  stock  herein  authorized  to  be  issued  shall  be  issued 
only  to  the  holders  of  the  applicant's  common  stock  on  the  basis 
of  $100  per  share,  for  the  purpose  of  reimbursing  the  applicant 
for  the  use  of  money  in  its  treasury  for  the  redemption  of  bonds 
during  the  calendar  years  1914  and  1916,  in  the  sum  of  $1,- 
926,660. 

2.  Immediately  upon  the  issuance  of  the  stock  herein  author- 
ized to  be  issued,  applicant  shall  make  report  to  this  Commis- 
sion stating  in  detail  the  amount  of  stock  issued  and  the  con- 
sideration received  therefor. 

3.  The  stock  herein  authorized  to  be  issued  shall  be  issued 
only  after  the  applicant  shall  have  adjusted  its  books  of  ac- 
count, and  particularly  in  regard  to  applicant's  depreciation  ac- 
count, in  a  manner  satisfactory  to  this  Commission. 

4.  The  stock  herein  authorized  to  be  issued  shall  be  issued 
oiily  after  the  applicant  shall  have  presented  in  writing  to  this 
Commission,  a  statement  to  the  effect  that  the  authorization 
herein  given  shall  not  be  used  as  a  basis  to  claim  a  recognition 
or  approval,  or  a  finding  of  value  or  any  value,  of  the  assets  of 
this  corporation  for  a  determination  of  proper  rates  to  be  charged 
by  this  applicant,  nor  for  a  determination  of  such  other  issues 
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03  may  arise  before  this  Commission  or  other  public  tribunal 
in  connection  with  the  affairs  of  this  applicant. 

5.  The  authorization  herein  given  is  given  upon  the  condition 
only  that  the  stock  herein  authorized  to  be  issued  is  to  be  issued 
to  existing  holders  of  the  common  stock  of  this  applicant 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  State  of  California. 

Max  Thelen,  H.  D.  Loveland,  Edwin  O.  Edgerton,  Commis- 
sioners. 


CONNECTICUT  PUBLIC  UTILITIES  COMMISSION. 

IN  BE  APPEAL  OF  CONXECTICUT  COMPANY  FBOM  CITY 
OF  HABTFORD. 

[Docket  No.  1476.] 

Con8tniction  and  equipment  •-^  Street  railways  ~^  "Terminal  ftoar^«"  — 
In8tallati€>n  in  mahholea  required, 

A  street  railway  was  jequired  to  install  "terminal  boxes"  in 
manholes  instead  of  on  poles,  although  the  cost  of  such  installation 
was  considerably  greater,  where  it  appeared  that  it  was  the  policy  of 
the  city  in  which  the  railway  was  located  to  improve  its  streets  by 
the  removal  of  unsightly  and  unnecessary  obstructions. 

[April  5,  1916.] 

Appeal  of  a  railway  company  from  the  refusal  of  the  city  of 
Hartford  to  accept  plans  relative  to  location  of  "terminal  boxes" 
upon  certain  poles;  dismissed. 

By  the  Commission:     On  February  16,  1915,  the  follow- 
ing petition  was  presented  to  the  Commission: 
To  the  Honorable  Public  Utilities  Commission  of  the  State  of 
Connecticut : — 

The  petition  of  the  Connecticut  Company  respectfully  repre- 
sents : 

1.  That  it  is  a  company  chartered  by  the  general  assembly  of 
the  state  of  Connecticut  for  the  purpose  of  operating  street  rail- 
ways, and  as  such  has  the  right  to  construct  all  necessary  equip- 
ment and  appurtenances  in  certain  highways  in  the  city  of  Hart- 
ford. 
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2.  That  it  has  the  right  to  construct,  operate,  and  maintain 
electrical  connections  between  its  present  trolley  system  and  the 
subway  or  duct  system  more  particularly  described  and  located 
in  "exhibit  A"  hereto  attached,  by  means  of  "terminal  boxes,'* 
so-called,  at  the  locations  specified  in  said  exhibit  "A," 

3.  That  on  November  17,  1914,  by  petition  of  that  date,  said 
the  Connecticut  Company  made  application  to  the  court  of  com- 
mon council  of  said  city  of  Hartford  for  the  approval  of  a  plan 
herewith  submitted,  to  construct,  operate,  and  maintain  about 
twelve  of  said  terminal  boxes  at  Talcott  street  at  Market  street, 
Main  street  at  Gold  street,  Main  street  at  Sheldon  street,.  Park 
street  west  of  Main  street,  Park  street  at  John  street,  Ford 
street  north  of  Pearl  street.  Asylum  street  at  Trumbull  street, 
Trumbull  street  at  Pearl  street,  Pearl  street  at  Trumbull  street, 
Maple  avenue  south  of  Eetreat  avenue,  Eetreat  avenue  west  of 
Maple  avenue,  Wethersfield  avenue  south  of  Wyllys  street,  in 
said  Hartford,  according  to  a  blueprint  pUn  entitled,  "The  Con- 
necticut Company.  Lateral  Terminal  Boxes,  Hartford  Under- 
ground System.  Office  Supervisor  Power  &  Lines.  New  Haven, 
Conn.  1"=1'  O"  Sept.  1,  1914,''  a  copy  of  which  petition  is 
hereto  annexed,  marked  "exhibit  A.'' 

4.  That  at  various  times  thereafter,  and  within  sixty  days 
from  said  date,  after  public  notice,  said  court  of  common  coun- 
cil of  said  city  of  Hartford  proceeded  to  a  hearing  of  all  per- 
sons interested  in  said  plan,  and  refused  within  said  period  of 
sixty  days,  to  approve  and  accept  said  plan  as  presented  by  said 
company,  or  to  make  such  modifications  therein  as  to  them 
seemed  proper,  and  notice  of  said  action  of  said  court  of  com- 
mon council  denying  and  refusing  to  accept  said  plan  was  re- 
ceived by  your  petitioner  on  January  28,  1916,  a  copy  of  which 
notice  is  hereto  annexed,  marked  "exhibit  B." 

Wherefore,  said  the  Connecticut  Company  appeals  from  the 
denial  and  refusal  of  said  the  court  of  common  council  of  said 
city  of  Hartford  in  denying  and  refusing  within  said  sixty  days 
from  the  presentation  of  said  plan,  to  approve  and  accept  said 
plan  as  presented  by  said  company,  or  to  make  such  modifica- 
tions as  to  them  seemed  proper,  and  neglecting  within  said  period 
of  sixty  days  from  the  presentation  of  said  plan  to  notify  your 
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petitioner  in  writing  of  their  decision  thereon,  and  of  any  modi- 
fications therein  by  them  made. 

Your  petitioner  therefore  prays  that  Your  Honorable  Commis- 
sion will  cause  such  notice  as  you  shall  deem  reasonable  to  be 
given  to  said  court  of  common  council  of  said  city  of  Hartford 
of  the  time  and  place  of  appearance  to  answer  to  the  foregoing 
petition,  and  upon  due  hearing  make  such  orders  in  reference  to 
the  aforesaid  matters  and  affected  by  this  appeal  as  you  shall 
deem  equitable. 

Dated  at  Xew  Haven,  Connecticut,  this  twelfth  day  of  Feb- 
ruary, 1915. 

The  Connecticut  Company. 
By  H.  G.  Day,  Its  Attorney, 

The  foregoing  petition  was  duly  assigned  for  hearing  at  the 
office  of  the  Commission  on  Friday,  February  26,  1915,  at  11:30 
o'clock  in  the  forenoon,  at  which  time  and  place  the  parties  ap- 
peared and  were  fully  heard. 

This  is  an  appeal  from  the  denial  or  refusal  of  the  municipal 
authorities  of  Hartford  to  approve  plans  of  the  Connecticut  Com- 
pany for  the  location  of  twelve  terminal  boxes  by  which  the 
company  proposes  to  connect  its  present  trolley  system  with  its 
underground  conduits  now  installed  and  in  process  of  instal- 
lation. The  largest  of  the  boxes,  as  shown  on  the  plans  sub- 
mitted with  the  petition,  would  be  3  feet  10  inches  high,  3  feet 
4  inches  wide,  by  13  inches  deep,  and  accommodate  six  switches. 
It  is  proposed  to  install  two  boxes  of  this  si^e  and  one  each  for 
five,  four,  and  three  switches  and  seven  for  two  switches.  The 
dimensions  of  the  smaller  boxes  are  the  same  as  those  of  the 
largest  except  in  width,  which  is  2  feet  10  inches  for  the  five 
point  box,  2  feet  4  inches  for  the  four  point  box,  22  inches  for 
the  three  point  box,  and  16  inches  for  the  two  point  boxes.  These 
boxes,  according  to  the  plan  submitted  to  the  city,  were  to  be 
erected  on  the  poles  of  the  company  at  the  various  points  where 
connections  were  to  be  made.  The  objection  of  the  city  is  that 
the  boxes  so  located  would  be  unsightly,  and  the  suggestion  was 
made  to  the  company  and  presented  for  the  Commission's  con- 
sideration that  the  terminal  boxes  could  be  placed  in  underground 
manholes. 
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The  company's  representative  stated  that,  in  addition  to  the 
extra  expense  which  this  method  of  installation  would  entail,  it 
would  also  render  the  switches  less  accessible,  and  the  man- 
holes would  be  unsafe  on  account  of  the  possibility  of  gas  col- 
lecting in  them  and  the  danger  to  employees  from  the  arcing  of 
switches.  It  was  stated  that  there  was  a  possibility  of  manhole 
covers  being  frozen  down  in  winter,  entailing  delay  in  case  of 
emergency,  and  that  in  certain  locations  there  might  be  difficulty 
in  draining  the  manholes. 

To  these  objections  the  city's  representatives  answered  that  in 
SlU  emergency  the  circuit  might  be  temporarily  broken  at  the 
company's  power  station  while  the  manholes  were  being  opened 
and  cleared  of  possible  gas,  and  that  the  switches  might  be  so 
constructed  or  operated  as  to  remove  the  danger  from  arcing. 
The  chief  reason  for  the  company's  objection  to  manhole  con- 
struction was,  in  the  opinion  of  the  city's  representatives,  the 
extra  cost  involved.  There  were  no  figures  given  as  to  this  ex- 
pense except  a  rough  estimate  of  the  company's  engineer  that 
it  might  cost  from  $200  to  $300  for  each  manhole,  above  the 
cost  of  the  installation  on  poles. 

It  was  stated  at  the  hearing,  and  is  a  matter  of  common  knowl- 
edge, that  the  city  of  Hartford  has  in  recent  years  taken  con- 
siderable 'interest  in  improving  its  streets  through  requiring  the 
removal  of  unsightly  and  unnecessary  obstructions.  In  line 
with  this  policy  efforts  have  been  made  to  have  the  trolley  feed 
wires  removed  from  the  overhead  poles  and  placed  underground 
m  conduits,  and  the  Connecticut  Company  has  made  such  prog- 
ress in  this  work  as  its  financial  condition  has  permitted.  The 
city's  present  objection  is  based  largely  on  the  fact  that  by  al- 
lowing the  terminal  boxes  to  remain  above  ground  one  unde- 
sirable feature  of  the  transmission  system  would  still  be  re- 
tained. Even  if,  as  was  intimated  at  the  hearing,  some  of  the 
boxes  would  be  but  temporarily  in  their  proposed  location,  the 
financial  condition  of  the  company  is  so  uncertain  as  to  make  cor- 
respondingly uncertain  the  time  for  which  the  boxes  would  be 
allowed  to  remain. 

While  the  Commission  recognizes  that  additional  expendi- 
tures should  be  required  of  the  Connecticut  Company,  in  its 
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present  time  of  financial  uncertainty  only  after  careful  consid- 
eration of  the  necessity  therefor,  we  are  of  the  opinion,  never- 
theless, that  in  this  case  the  efforts  of  the  city  in  improving  ita 
streets  should  receive  the  further  co-operation  of  said  company 
to  the  extent  of  placing  its  terminal  boxes  underground  sub- 
stantially as  suggested  by  the  city  authorities,  or  by  such  other 
practical  installation  thereof  as  will  eliminate  the  objectionable, 
unsightly  condition  which  would  result  from  the  adoption  of 
the  proposed  plan. 

For  the  reasons  herein  stated  the  Connecticut  Company's  pe- 
tition, appealing  from  the  action  of  the  court  of  common  council 
of  the  city  of  Hartford  in  refusing  to  accept  the  plans  of  said 
company  relative  to  the  location  and  construction  of  said  ter- 
minal boxes,  is  denied,  and  said  appeal  is  hereby  dismissed. 

We  hereby  determine  and  direct  that  notice  of  the  foregoing 
finding  and  decree  be  given  to  the  appellant  and  to  the  appellee 
by  Henry  F.  Billings,  secretary  of  this  Commission,  by  for- 
warding by  registered  mail,  true  and  attested  copies  hereof,  ad- 
dressed one  to  Victor  S.  Curtis,  secretary  of  the  Connecticut 
Company,  New  Haven,  Connecticut,  and  one  to  the  mayor  and 
court  of  common  council  of  the  city  of  Hartford,  Hartford,  Con- 
necticut, on  or  before  the  9th  day  of  April,  1915,  and  due  re- 
turn make  hereon. 

Public  Utilities  Commission,  Kichard  T.  Higgins,  T.  B.  Ford, 
J.  H.  Hale. 


TULTNOIS  -BXJBTjIC  UTILITIES  COMMISSION. 

PIKE  COUNTY  TELEPHONE  COMPANY 

V, 

H.  G.  NOBLE  et  aL 

[No.  3013.] 

^  JPuhlie  utilities  »^  Mutual  telephone. 

A  telephone  exchange  constructed  outside  the  corporate  limits 
of  a  village  by  a  group  of  individuals  who  propose  to  organize  an 
association  to  manage  the  affairs  of  the  business,  together  with  the 
farmer  lines  and  other  individual  lines  attached  thereto,  constitutes  a 
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public  utility,  where  any  other  person  in  the  vicinity,  including  resi- 
dents of  the  village,  may,  upon  constructing  a  line  and  complying  with 
the  rules  of  the  association,  attach  their  lines  to  the  exchange  or  to 
other  lines  connected  therewith,  and  where  at  least  one  of  the  lines 
attached  to  such  exchange  is  connected  with  a  commercial  line  by 
which  long-distance  service  may  be  obtained  by  any  person  connected 
with  such  line,  although  the  association  will  not  rent  telephones  to 
any  persons  not  stockholders,  and  will  make  no 'charges  to  nonstock- 
holders for  the  use  of  the  lines  and  telephones,  and  will  not  operate 
with  a  view  to  making  a  profit,  but  will  meet  all  expenses  of  operation 
and  maintenance  by  an  annual  assessment  upon  the  stockholders,  and 
no  charge  will  be  made  for  the  transmission  over  the  lines  of  the  asso- 
ciation, of  toll  messages  originating  on  its  lines,  to  ponts  on  the  lines 
of  commercial  companies. 
Telephones  »^  Construction  and  equipment  ^^  New  plant  or  facility. 

The  construction  of  a  telephone  exchange  constituting  a  public 
utility^  by  a  group  of  individuals  who  previously  had  owned  merely 
certain  pole  lines  and  wires,  is  the  construction  of  a  new  plant  or 
facility  so  that  a  certificate  of  public  convenience  and  necessity  la 
required  under  Illinois  Public  Utility  Commission  Act,  §  55«  providing 
that  no  publip  utility  shall  contract  for  any  new  plant  or  facility 
which  is  not  in  substitution  of  any  existing  plant  or  facility,  or  an 
extension  thereof,  or  in  addition  thereto,  unless  and  until  it  shall  have- 
obtained  from  this  Commission  a  certificate  that  public  convenience 
and  necessity  require  such  construction. 

[May  6,  1915.] 

Application  for  an  order  restraining  construction  of  telephone 
exchange;  granted. 

Appearances:  For  petitioner  O.  F.  Berry  and  Ben  B.  Boyn- 
ton ;  for  respondent  Ray  Anderson. 

By  the  Commission:  The  petition  in  this  case  sets  forth. 
that  the  petitioner  is  a  public  utility  engaged  in  the  telephone 
business  in  the  village  of  Perry,  Illinois,  and  vicinity ;  that  the 
respondents,  H.  G.  Noble,  James  Hill,  Edward  Barry,  John. 
Johnson,  and  George  Waggoner,  as  individuals  and  as  directors, 
representing  themselves  and  a  telephone  company  which  is  being 
organized,  had  not,  on  Januttry  1,  1914,  commenced  the  construc- 
tion of  a  telephone  exchange  in  Perry,  Illinois,  or  in  the  vicinity 
thereof;  that  said  respondents  were  before  this  Commission  in 
case  No.  2660,  and  were  declared  to  be  a  public  utility,  and 
ordered  not  to  begin  the  construction  of  a  telephone  exchange^ 
in  the  village  of  Perry  without  a  certificate  of  convenience  and 
necessity;  that  said  respondents  have  never  obtained  such  certifi- 
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cate;  that  said  respondents  are  now  constructing  a  telei^hone  ex- 
change outside  the  corporate  limits  of  said  village  of  Perry  and 
in  the  vicinity  of  that  village,  and  propose  and  intend  to  remove 
the  lines  owned  by  them  from  the  switch  board  of  the  petitioner, 
and  connect  same  with  said  telephone  exchange;  that  said  re- 
spondents are  a  public  utility,  and  have  bc^n  the  construction 
of  a  telephone  exchange  outside  the  village  of  Perry  and  in  the 
vicinity  thereof,  as  aforesaid,  and  that  said  exchange  is  not  in 
substitution  of  any  existing  plant,  equipment,  property,  or  fa- 
cility, or  in  extension  thereof,  or  in  addition  thereto,  and  that 
said  respondents  have  not  obtained  from  this  Commission  a  cer- 
tificate of  convenience  and  necessity,  but  are  proceeding  in  vio- 
lation of  §  55  of  "An  Act  to  Provide  for  the  Regulation  of  Public 
Utilities,"  now  in  force  in  this  state.  The  petitioner  prays  that 
an  order  be  entered  by  this  Commission,  directing  the  respondents 
to  cease  the  construction  and  operation  of,  and  that  said  respond- 
ents do  not  construct  or  operate,  a  telephone  exchange  or  plant  in 
the  vicinity  of  said  village  of  Perry  without  first  obtaining  a  cer- 
tificate of  convenience  and  necessity. 

The  respondents  answered  and  admitted  that  they,  together 
with  about  two  hundred  other  individuals,  are  constructing  a 
telephone  exchange  in  the  vicinity  of  Perry,  Pike  county,  Illinois, 
but  outside  of  the  corporate  limits  of  said  village ;  that  they  have 
never  obtained  a  certificate  of  convenience  and  necessity  from 
this  Commission,  and  that  they  do  not  intend  to  apply  for  such 
certificate.  The  respondents  deny  that  they  propose  or  intend 
to  enter  generally  into  the  telephone  business;  that  under  the 
plan  contemplated  by  them  they  wall  not  operate  a  public  utility ; 
that  they  will  not  be  serving  the  public  generally,  either  directly 
or  indirectly,  but  will  be  serving  only  the  individual  owners  of 
said  telephone  lines.  The  respondents  further  deny  that  they 
intend  to  violate  any  of  the  provisions  of  said  public  utilities 
commission  act,  and  deny  that  they  are  within  the  jurisdiction 
of  this  Commission. 

A  hearing  was  held  at  the  office  of  the  Commission  at  Spring- 
field on  December  2,  1914.  O.  F.  Berry  and  Ben  B.  Boynton, 
attorneys^  appeared  for  the  petitioner;  Ray  Anderson,  attorney, 
appeared  for  the  respondents. 

It  appears  that  in  a  former  case,  No.  2660,  brought  by  the 
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same  petitioner  against  the  same  respondents  as  in  this  case, 
this  Commission  decided  under  the  facts  as  stipulated  in  that 
<;a3e,  that  the  respondents  were  a  public  utility  and  subject  to 
the  jurisdiction  of  this  Commission,  and  that  they  were  pro- 
posing to  construct  and  operate  a  new  telephone  exchange  in 
the  said  village  of  Perry  without  first  securing  from  this  Com- 
mission a  certificate  of  convenience  and  necessity.  Accordingly, 
an  order  was  entered  in  that  case  on  October  22,  1914,  directing 
said  respondents  to  cease  and  desist  from  constructing  and 
operating  such  proposed  telephone  exchange  in  the  said  village 
of  Perry  until  such  time  as  they  had  obtained  from  this  Com- 
mission a  certificate  of  convenience  and  necessity. 

At  the  hearing  in  the  present  case,  it  was  agreed  by  and  be- 
tween the  respective  parties  that  the  stipulation  of  facts  entered 
into  in  said  case  Xo.  2660  should  be  considered  a  part  of  the 
agreed  facts  in  this  case,  except  in  so  far  as  the  facts  set  forth 
in  the  former  stipulation  might  be  inconsistent  with  the  further 
facts  stipulated  herein.  From  said  stipulations,  the  facts  upon 
which  a  decision  in  this  case  rests  are  substantially  as  follows: 

In  the  year  1902  two  farmers'  telephone  lines  were  built  in 
the  village  of  Perry,  Pike  county,  Illinois,  and  a  switch  board 
was  placed  in  Martin's  Hotel  at  that  place.  A  short  time  after- 
wards, one  Angus  Ore  built  a  telephone  line  into  Perry,  and 
also  constructed  an  exchange  in  said  village.  Into  this  exchange 
the  farmers'  lines  above  mentioned  were  run.  Later,  the  tele- 
phone line  and  exchange  owned  by  said  Angus  Ore  was  sold  to 
one  Doane,  and  said  Doane,  in  turn,  conveyed  the  same  to  the 
Pike  County  Telephone  Company,  the  petitioner  herein. 

It  appears  that  at  the  present  time  the  petitioner  owns  and 
operates  the  only  telephone  exchange  in  the  village  of  Perry, 
and  that  there  has  not  been  more  than  one  exchange  or  switch 
board  in  said  village  at  any  one  time.  It  further  appears  that, 
commencing  in  about  the  year  1901,  and  during  the  several 
years  immediately  following,  about  fifteen  farmers'  telephone 
lines  were  built  in  the  vicinity  of  Perry,  and  some  of  said  lines 
were  built  inside  the  corporate  limits  of  said  village.  Said  farm- 
ers' lines  represented  an  investment  of  approximately  $6,000. 
Afterwards,  and  in  recent  years,  said  Doane,  who  owned  the  line 
and  exchange  above  referred  to,  reconstructed  and  rehabilitated 


Digitized  by  LjOOQ IC 


340  ILLINOIS  PUBLIC  UTILITIES  C50MMISSI0N. 

a  portion  of  said  fanners'  lines  within  the  corporate  limits  of  said 
village.  Later,  the  Pike  County  Telephone  Company  recon- 
structed and  took  over  all  of  said  farmers'  lines  within  the  village 
of  Perry.  This  was  done  without  any  compensation  being  paid 
to  said  farmers,  and  without  their  express  consent,  but  the  farmers 
made  no  objection  to  the  work  being  done,  and  in  fact  acquiesced 
therein. 

The  proposed  corporation  which,  under  the  facts  in  the  former 
case  the  respondents  contemplated  organizing,  has  since  been 
abandoned.  The  respondents  in  this  case  appear  as  individuals, 
and  not  as  officers  or  directors  of  any  proposed  corporation,  and 
they  are  not  authorized  to  enter  the  appearance  of  their  associates. 
Said  respondents  and  about  two  hundred  farmers  who  reside  in 
the  vicinity  of  Perry,  and  also  some  retired  farmers  who  live 
in  the  village  of  Perry,  all  of  whom  are  now  interested  as  part 
owners  in  the  present  farmers'  lines,  are  constructing  a  telephone 
exchange  just  outside  the  corporate  limits  of  Perry.  All  of  the 
farmers'  lines  above  mentioned  have  connected  or  are  about  to 
connect  with  said  exchange,  and  they  are  being  or  will  be  operated 
together  as  a  partnership  or  association,  and,  when  the  organiza- 
tion of  said  association  is  completed,  officers  will  be  elected  to 
manage  the  affairs  of  said  telephone  exchange  and  telephone 
business.  One  telephone  line  has  been  built  out  from  the  village 
of  Perry  to  connect  with  the  said  exchange  and  switch  board, 
and  is  now  connected  with  the  same.  This  line  was  built  by  a 
man  who  is  not  a  party  to  this  proceeding,  but  his  line  was  con- 
nected with  said  switch  board  without  objection  on  the  part  of  the 
persons  controlling  or  operating  said  exchange.'  As  a  part  of 
the  plan  of  operating  said  exchange,  it  has  been  decided  that  any 
individual  citizen  in  Perry  who  desires  to  construct  lines  from 
within  said  village  out  to  said  telephone  exchange,  and  connect 
therewith,  will  be  permitted  to  do  so  upon  complying  with  the 
rules  and  regulations  of  said  proposed  association.  It  further  ap- 
pears that  certain  of  the  telephone  lines  that  connect  with  said 
telephone  exchange  just  outside  of  Perry  are  connected  with 
other  rural  lines  that  run  to  Versailles,  Illinois,  and  are  there 
connected  with  a  farmers'  telephone  exchange.  Also  that  certain 
other  lines  that  enter  said  Perry  exchange  are  connected  with- 
rural  lines  that  run  to  Mt.  Sterling,  Illinois,  and  are  there  con- 
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nected  with  a  commercial  telephone  exchange,  so  that  telephone 
messages  can  be  sent  through  said  telephone  exchanges  just  out- 
side of  Perry  to  Versailles  and  Mt.  Sterling,  and  thence  over 
the  wires  of  commercial  companies  to  Quincy,  Illinois,  and  other 
distant  points.  No  charge,  however,  is  made  for  transmitting  a 
telephone  message  from  the  exchange  located  near  Perry  to  either 
Versailles  or  Mt.  Sterling.  For  a  message  from  Perry  to  Mt. 
Sterling,  and  thence  to  Quincy  over  the  lines  of  the  Mt.  Sterling 
Telephone  Company,  the  person  sending  such  message  is  charged 
toll  from  Mt  Sterling  to  Quincy  only,  no  charge  being  made 
for  the  transmission  of  such  message  from  the  exchange  near 
Perry  to  Mt.  Sterling.  The  same  practice  prevails  with  respect 
to  messages  that  come  into  the  exchange  near  Perry  over  the 
lines  of  commercial  companies  and  thence  over  the  lines  in  which 
respondents  are  interested.  The  cost  of  maintenance  and  opera- 
tion of  said  telephone  lines  and  exchange  is  to  be  met  by  assess- 
ment of  the  stockholders  made  each  year.  The  association  when 
organized  proposes  to  extend  the  said  farmers'  lines  in  the  coim- 
try  to  met  fanners'  service  where  necessary  or  desirable. 

This  case  involves  a  determination  of  practically  the  same  ques- 
tions, though  upon  a  somewhat  different  set  of  facts,  as  were  pre- 
sented by  the  former  case  between  the  same  parties,  mz.:  (1) 
Are  the  respondents  interested  or  engaged  in  the  construction 
or  operation  of  a  public  utility,  under  the  facts  and  circumstances 
of  this  case?  (2)  If  so,  is  the  construction  and  operation  of  a 
telephone  exchange  just  outside  the  corporate  limits  of  the  vil- 
lage of  Perry  a  new  plant,  equipment,  property,  or  facility  that 
is  not  in  substitution  of  any  existing  plant,  equipment,  property, 
OP  facility,  or  in  extension  thereof,  or  in  addition  thereto  ? 

Section  10  of  ^'An  Act  to  Provide  for  the  Regulation  of  Public 
Utilities"  defines  a  public  utility  as  follows: 

"Every  corporation  .  .  .  joint  stock  company  or  associa- 
tion, firm,  partnership,  or  individual  .  .  •  that  now  or  here- 
after: 

(a)  May  own,  control,  operate,  or  manage,  within  the  state  di- 
rectly or  indirectly  for  public  use,  any  plant,  equipment,  or  prop- 
erty used  or  to  be  used  for  or  in  connection  with  .  .  .  the 
transmission  of  telegraph  or  telephone  messages  between  points 
within  this  state ;    •    •    •    or  that, 
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(b)  May  own  or  control  any  franchise,  license,  permit,  or 
right  to  engage  in  any  such  business." 

Therefore,  the  answer  to  the  first  question  presented  in  this 
case  depends  upon  whether  the  respondents,  and  others  associated 
with  them,  propose  to  construct  and  operate  a  telephone  system 
for  public  use.  The  respondents  contend,  as  in  the  former  case, 
that  they,  and  the  telephone  association  to  be  organized,  will  not 
operate  for  public  use  because  they  or  it  will  not  rent  telephones 
to  any  person  not  a  stockholder ;  that  they  or  it  will  not  make  a 
charge  to  a  nonstockholder  for  the  use  of  the  lines  and  tele- 
phone ;  that  they  or  it  will  not  operate  with  a  view  to  making  a 
profit,  but  will  meet  all  expenses  of  operation  and  maintenance 
by  an  annual  assessment  upon  its  stockholders ;  that  while  they  or 
its  lines  are  and  will  be  connected  with  the  telephone  exchanges 
of  commercial  companies,  yet  for  toll  messages  originating  on 
their  or  its  lines  to  points  on  the  lines  of  such  commercial  com- 
panies, no  charge  will  be  made  for  the  transmission  of  such 
message  over  the  lines  of  said  respondents  or  of  said  association. 

We  agree  that  the  above  elements  should  be  given  careful  con- 
sideration in  deciding  this  question.  However,  there  are  other 
factors  that  enter  into  a  determination  of  the  question  here  pre- 
sented. As  in  the  former  case,  it  appears  from  the  record  that 
anyone  in  the  vicinity  of  respondents'  telephone  lines  may  secure 
telephone  service  by  building  a  line  to  connect  with  respondents^ 
lines,  or  to  connect  with  the  telephone  exchange  located  outside 
the  village  of  Perry.  This  service  is  open,  under  the  same  terms 
and  condition,  not  only  to  the  subscribers  in  the  country,  but  is 
also  open  to  any  resident  of  the  village  of  Perry,  and  at  the  time 
of  the  hearing  of  this  case  one  citizen  had  already  built  a  line  from 
within  the  corporate  limits  of  Perry  to  the  exchange  of  respond- 
ents and  their  associates.  It  also  appears  that  the  lines  of  the 
respondents  and  their  associates  are  connected  with  the  exchange 
of  at  least  one  commercial  telephone  company,  and  through  that 
connection  long-distance  service  can  be  obtained  by  any  sub- 
scriber to  respondents'  sendee;  likewise,  messages  can  be  sent 
from  distant  points  such  as  Quincy,  Illinois,  over  the  lines  of 
commercial  companies,  and  thence  over  respondents'  lines  to 
any  subscriber  connected  with  the  laiter's  exchange. 

From  a  careful  consideration  of  all  the  facts  shown  by  the 
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record  in  this  case,  we  are  of  the  opinion  that  the  telephone 
system  in  which  the  respondents  and  their  associates  are  inter- 
ested is  being  operated  for  pnblic  use,  and  is  therefore  a  public 
utility. 

The  Michigan  Railroad  Commission  appears  to  have  reached 
tlie  same  conclusion  on  a  similar  question  under  a  statute  giving 
it  jurisdiction  over  "all  persons,  corporations,  and  associations 
operating  telephone  lines  or  exchanges  doing  a  telephone  busi- 
ness within  the  state  of  Michigan." 

In  the  case  of  Reading  Central  Telephone  Company  v.  Fayette 
Rural  Telephone  Company,  decided  January  5,  1915,  39-Com- 
mission  Leaflet,  833,  at  page  836,  the  Commission  says: 

"A  person,  corporation,  or  association  which  sets  its  poles 
and  strings  its  wire  upon  the  highways,  which  installs  a  central 
switch  board,  and  which  gives  means  of  communication  between 
its  immediate  patrons  and  with  those  of  distant  organizations, 
cannot  be  said  to  be  a  private  facility  because  the  cost  of  its 
maintenance  is  apportioned  in  the  form  of  an  assessment  Such 
an  organization  is  clearly  doing  a  telephone  business.  Although 
such  an  organization  may  be  doing  business  upon  the  mutual 
basis,  it  is  doing  business  affected  with  a  public  interest;  its 
tendency  is  to  monopolize  its  field  of  operation,  for  it  would 
be  economic  waste  to  duplicate  its  facilities,  and  even  duplica- 
tion of  lines  would  give  access  to  only  a  limited  number  of  its 
telephone  users." 

As  to  the  second  question,  the  only  material  difference  between 
the  facts  as  shown  by  this  record  and  the  facts  presented  in  case 
No.  2660,  is  that  here  the  respondents  are  constructing  and  pro- 
pose to  operate  a  telephone  exchange  outside  the  corporate  limits 
of  Perry,  instead  of  within  the  village. 

Section  55  of  the  public  utilities  commission  act  provides  that 
no  public  utility  shall  begin  the  construction  of  any  new  plant 
or  facility  isvhich  is  not  in  substitution  of  any  existing  plant  or 
facility,  or  in  extension  thereof,  or  in  addition  thereto,  unless 
and  until  it  shall  have  obtained  from  this  Commission  a  certifi- 
cate that  public  convenience  and  necessity  require  such  construc- 
tion. So  far  as  this  record  shows,  the  respondents  and  their 
associates  have  never  owned  nor  operated  an  exchange  in  the 
territory  where  they  now  propose  to  construct  and  maintain 
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a  switch  board.  Prior  to  the  commencement  of  the  construction 
of  said  exchange,  the  respondents  and  the  individuals  associated 
with  them  merely  owned  certain  pole  lines  and  wires.  In  our 
opinion,  the  establishment  of  an  exchange  by  the  respondents 
and  their  associates  just  outside  the  village  of  Perry  would,  in 
a  measure,  be  the  duplication  of  the  telephone  system  of  the 
petitioner,  and  would  be  the  construction  of  a  new  plant  or  fa- 
cility within  the  meaning  of  said  §  55. 

It  is  therefore  ordered  that  the  respondents,  II.  G.  Xoble, 
James  Hill,  Edward  Barry,  John  Johnson,  and  George  Waggon- 
er, and  each  of  them,  either  individually  or  as  officers,  agents,  or 
employees  of  said  public  utility,  cease  and  desist  from  con- 
structing, maintaining,  or  operating  a  telephone  exchange  out- 
side, and  in  the  vicinity,  or  the  village  of  Perry,  Illinois;  and 
that  said  respondents,  and  each  of  them,  cease  and  desist  from 
taking  any  part  in  construction,  operation,  or  maintenance  of 
said  telephone  exchange,  or  in  the  management  or  control  there- 
of, imtil  a  certificate  of  convenience  and  necessity  is  first  ob- 
tained from  this  Commission,  authorizing  the  construction  of 
said  exchange. 

The  Commission  at  this  time  expresses  no  opinion  as  to  wheth- 
er the  respondents  or  their  associates  would  be  entitled  to  a  certifi- 
cate of  convenience  and  necessity  upon  proper  application  there- 
for being  made. 

By  order  of  the  Commission  this  6th  day  of  May,  1915,  dated 
at  Springfield,  Illinois. 

Note. — Mutual  telephone  as  public  utility. 

Whether  or  not  a  mutual  telephone  company  constitutes  a  public 
utility  so  as  to  come  within  the  jurisdiction  of  the  Commission  is  a 
question  upon  which  there  is  an  apparent  conflict  of  opinion  between 
the  Commissions  which  have  been  called  upon  to  pass  upon  the  ques- 
tion. It  is  possible,  however,  that  this  conflict  is  more  apparent 
than  real,  as  the  statutes  from  which  the  Comraissioixs  draw  their 
authority  differ  in  respect  to  the  definitions  of  "public  utilities.** 

In  Re  Farmers'  Mut.  Teleph.  Co.  (1913)  New  Jersey,  1  P.  U.  C. 
E.  74,  it  was  held  that  a  mutual  telephone  company  which  furnishes 
service  to  its  members  only  does  not  operate  a  telephone  system  or 
plant  for  "public  use"  so  as  to  be  a  public  utility  within  the  mean- 
ing of  the  New  Jersey  act,  Laws  of  1911,  chap.  195. 

Ab  is  shown  in  the  foregoing  decision  the  Michigan  Commission 
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decided  in  the  ease  of  Eeading  Cent.  Teleph.  Co.  v.  Fayette  Rnral 
Teleph.  Co.  P.  U.  E.  1915A,  56,  that  a  mutual  telephone  company 
was  "doing  a  telephone  business^'  within  the  meaning  of  the  Michi- 
gan statute. 

In  a  Xew  Hampshire  case,  Canterbur}'  &  B.  Teleph.  Co.  (1912) 
New  Hampshire,  2  P.  S.  C.  R.  76,  it  was  held  that  a  telephone  com- 
pany was  doing  a  telephone  business  in  a  certain  city  so  as  not  to 
require  the  consent  of  the  Commission  to  extend  its  service,  where 
it  was  engaged  in  transmitting  messages  for  compensation  in  the 
territory  in  question,  although  it  held  no  franchise  from  the  city. 

It  is  to  be  noted  that  in  the  printed  decision  the  Illinois  Commis- 
sion was  dealing  with  an  association  open  to  any  resident  of  the 
vicinity  upon  compliance  with  certain  conditions,  and  offering  to  its 
members  the  privilege  of  long-distance  service  although  free  of  charge 
80  far  as  the  local  lines  were  concerned.  The  decision  cannot  be 
considered  as  authority  for  a  case  where  the  mutual  association  pro- 
poses to  render  or  was  rendering  merely  local  service  to  its  present 
members.  It  is  also  to  be  noted  that  the  Michigan  case  cited  as 
authority  for  the  decision  was  based  upon  a  statute  essentially  differ- 
ent in  character  from  the  Illinois  decision.  The  facts,  however,  be- 
fore the  Illinois  Commission  were  such  that  it  would  appear  that 
their  view  of  the  case  was  correct. 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

IN  BE  APPLICATION  OF  ABINGDON  HOME  TELEPHONE 

COMPANY. 

[No.  2324.] 

Rates '^  Discrimination  —  Telephone  —  Free  service  to  cities  — Fran^ 
cMse  provisions. 

It  is  not  unlawful  for  a  telephone  company  to  fumish  free  serv* 
iee  to  a  city  in  compliance  with  the  terma  of  the  ordinance  giving  the 
eompany  the  right  to  use.  the  streets  and  alleys  of  the  city. 

[May  6.  1915.] 

Application  for  an  approval  of  rates;  granted. 

By  the  Commission:  Upon  notice  to  the  Abingdon  Home 
Telephone  Company,  the  public  utility  affected,  and  to  the  city 
of  Abingdon,  in  the  manner  provided  by  law,  and  after  oppor- 
timity  to  them  to  be  heard  in  the  matter  of  the  modification  of 
the  order  entered  herein  on  the  7th  day  of  January,  1915,  it  is 
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ordered  that  the  said  order  of  this  Commission  entered  January 
7,  1915  (P.  TJ.  K.  1915A,  29),  be  amended  and  modified  to 
read  as  follows : 

The  petition  in  this  case  shows  that  on  April  1,  1913,  the 
Abingdon  Home  Telephone  Company  purchased  the  plant,  equip- 
ment, and  ordinance  rights  of  the  Mutual  Union  Telephone  Com- 
pany of  Abingdon,  Illinois;  that  at  the  time  of  said  purchase 
the  plant  was  inefficient  and  inadequate  to  supply  the  needs 
of  the  community;  that  immediately  after  the  purchase  of  said 
plant  the  petitioner  constructed  a  new  and  modem  telephone 
plant,  including  a  new  switch  board,  installed  in  a  new  brick 
building  owned  by  the  telephone  company;  that  during  the 
period  of  reconstruction  the  petitioner  continued  to  operate  the 
old  exchange,  and  that  on  July  1,  1913,  the  schedule  of  rates 
for  the  old  service  was  as  follows: 

Rates: 
Business  telephones   $1.00  to  $1.75  per  month, 

depending  upon  the  extent  of  the  servioe. 
Residence  telephones    $1.00  to  $1.60  per  month, 

depending  upon  the  extent  of  the  service. 
Rural   telephones    $1.00  to  $1.25  per  month, 

depending  upon  the  extent  of  the  service. 

The  petition  further  shows  that  the  reconstruction  of  the 
plant  was  completed  in  November,  1913,  and  that  on  Deceml^er 
1,  1913,  the  petitioner  put  into  cflFect  a  new  classification  and 
schedule  of  rates,  and  the  following  rule  with  respect  to  pay- 
ments and  discounts,  viz. : 

"Bills  for  rental  service  are  payable  monthly  at  the  office  of 
the  company  on  or  before  the  ir)th  day  of  the  month  in  which 
the  service  is  rendered,  except  that  bills  for  rural  exchange  serv- 
ice other  than  rural  switching  may  be  paid  quarterly  on  or  before 
the  15th  day  of  the  second  month  of  the  quarter  in  which  the 
service  is  rendered,  and  if  so  paid  a  deduction  of  25  cents  per 
month  will  be  made." 

The  Commission  is  asked  to  approve  the  new  classification  and 
schedule  of  rates  as  set  forth  in  the  application,  and  also  to  ap- 
prove the  above  rule  with  respect  to  payments  and  discounts. 

The  Commission  having  heard  the  testimony  in  the  hearing 
and  rehearing,  and  being  fully  advised  in  the  premises,  finds 
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that  under  the  facts  and  circumstances  in  this  case  the  follow- 
ing rates  and  charges  are  just  and  reasonable: 

iUtes: 

Private  line,  business  telephones $2.00  per  month 

Party  line,  business  telephones   1.50  "  ** 

Private  line,  residence  telephones  1.50  "  " 

Party  line,  residence  telephones   1.26  "  ** 

Churches,  hospitals,  and  other  charitable  institutions  ....   1.50  "  " 

Extension  telephones   50  "  " 

Extension  bells    15  "  " 

Party  line,  rural  telephones  on  metallic  circuit 1.50  "  " 

Telephones  in  residences  of  such   employees  as  the  com- 
pany must  reach  in  order  to  provide  adequate  service     .75  "  ** 

Listing  extra  name  in  directory 50  "  " 

Rural  switching  for  subscribers  on  their  own  lines   and 

telephones 26  '*  " 

The  Commission  further  finds  that  the  above-mentioned  rule 
with  respect  to  payments  and  discounts  is  reasonable  and  just 
under  the  facts  in  this  case. 

The  Commission  further  finds  that  the  ordinance  of  the  city 
of  Abingdon  which  was  granted  on  July  15,  1901,  to  a  prede- 
cessor of  the  petitioner  and  under  which  the  petitioner  is  now 
operating  and  using  the  streets,  a-lleys,  and  public  places  of  said 
city  for  its  poles  and  lines,  provides  that  the  grantee  in  said  or- 
dinance and  his  successors  and  assigns  in  accepting  the  ordi- 
nance agree  to  furnish  for  the  use  of  said  city,  free  of  charge, 
to  be  placed  under  direction  of  the  mayor  of  the  said  city,  four 
telephones  connected  with  the  said  exchange  in  said  city,  and  the 
Commission  finds  that  this  agreement  for  the  furnishing  of  four 
free  telephones  to  said  city  is  not  unlawful. 

It  is  therefore  ordered  that  the  classification  and  schedule  of 
rates  shown  in  the  second  table  above  set  forth,  and  also  the 
rule  above  set  forth  with  respect  to  payments  and  discounts  be, 
and  the  same  are  hereby,  approved. 

It  is  further  ordered  that  the  above  schedule  of  rates  and 
charges  so  approved  shall  be  filed  with  this  Commission,  and 
shall  be  published,  as  provided  by  law,  and  shall  be  effective 
from  and  after  the  30th  day  of  September,  1914. 

This  amended  order  shall  stand  in  lieu  of  the  orders  entered 
herein  on  the  30th  day  of  September,  1914,  and  on  the  7th  day 
of  January,  1915,  and  shall  be  effective  as  of  the  30th  day  of 
September,  1914. 
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By  order  of  the  Commission  this  6th  day  of  May,  1915, 
dated  at  Springfield,  Illinois. 

Note. — In  the  decision  of  the  Commission  handed  down  January 
7,  1915,  and  referred  to  in  the  foregoing  decision  (see  P.  TJ.  R. 
1915A,  29),  the  Commission  held  that  free  telephone  service  to  the 
city  should  be  discontinued.  It  is  to  be  noted  that  this  portion  of 
the  earlier  decision  is  changed  by  the  foregoing  decision,  but  the 
reasons  therefor  are  not  given. 


HililNOIS  PUBLIC  UTILITIES  COMMISSION, 

BYBON  TELEPHONE  COMPANY 

V. 

BOCK  EIVEB  TELEPHONE  COMPANY. 

[No.  3000.] 

Monopoly    and    competition  —  Telephone  —  Occupied    territory  —  Ex- 
isting company  rendering  good  service, 

A  telephone  company  is  not  justified  in  invading  the  territory 
of  another  company,  taking  away  its  subscribers  and  causing  a  duplica- 
tion of  telephone  properties,  where  the  existing  company  was  rendering 
adequate  and  sufficient  service  in  that  vicinity. 

[May  6.  1916.] 

Complaint  against  telephone  company  for  invading  territory 
of  another  company  without  permission;  second  complaint  re- 
strained. 

By  the  Commission:  The  complaint  in  this  case  alleges  that 
the  respondent,  the  Rock  Kiver  Telephone  Company,  has  ex- 
tended its  lines  for  a  distance  of  over  1  mile  into  the  territory 
covered  by  the  complainant,  the  Byron  Telephone  Company, 
without  the  consent  of  the  complainant  and  under  protest  from 
its  officials,  and  that  in  doing  this  the  respondent  has  caused  a 
duplication  of  telephone  facilities  in  addition  to  invading  the 
territory  of  the  complainant  and  taking  away  four  of  its  sub- 
scribers. 

A  hearing  was  had  in  this  matter  before  the  Commission  at 
Springfield,  Illinois,  April  7,  1915,  and  testimony  was  taken, 
both  parties  being  represented. 
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The  record  discloses  the  fact  that  the  Book  Kiver  Telephone 
Company  has  invaded  the  territory  of  the  Byron  Telephone 
Company,  paraDeled  one  of  the  lines  of  the  complainant  for  a 
distance  of  about  1  mile,  and  taken  off  four  of  the  complainant's 
subscribers. 

The  situation  is  rather  tersely  stated  by  the  representative 
of  the  respondent  in  the  hearing,  who  said,  "We  built  in  there, 
that  is  all  there  is  to  it.  We  just  want  the  decision  of  the  Com- 
mission as  to  whether  we  had  a  right  to  do  it  or  not." 

It  appears,  therefore,  that  the  Rock  River  Telephone  Com- 
pany has  done  two  things  which  would  seem  to  afford  a  proper 
basis  for  a  fair  settlement  of  this  case ;  namely, 

First,  it  has  invaded  the  territory  of  a  competitor  without 
any  justifiable  excuse. 

Second,  its  action  has  resulted  in  an  unnecessary  duplication 
of  telephone  properties  parallel  and  very  near  to  each  other,  the 
one  line  being  on  one  side  of  the  public  highway  and  the  other 
on  the  other  side. 

There  was  no  complaint  about  the  character  of  the  service 
that  the  complainant  had  been  giving  to  these  four  subscribers 
or  to  any  others  in  that  immediate  vicinity.  While  there  miglit 
have  been  some  preference  on  the  part  of  some  of  these  sub- 
scribers to  be  connected  with  the  system  of  the  Rock  River 
Telephone  Company  by  reason  of  their  having  to  pay  a  toll 
charge  in  order  to  reach  certain  people  who  were  not  connected 
with  the  exchange  of  the  Byron  Telephone  Company,  still  the 
nncontradicted  testimony  of  the  representative  of  the  complain- 
ant in  this  record  is  to  the  effect  that  the  Byron  Telephone  Com- 
pany is  now  and  has  always  been  ready  to  give  service  to  these 
and  to  any  other  of  its  subscribers  as  fully  and  completely  as 
the  Eock  River  Telephone  Company.  It  would  seem  that  an 
inconvenience  of  this  kind  to  a  few  isolated  or  outlying  sub- 
scribers of  a  telephone  company  is  not  a  diflSculty  that  may 
properly  be  compared  with  those  greater  evils  of  permitting 
one  telephone  utility  to  invade  a  territory  that  is  already  occu- 
pied and  served  by  another,  and  also  permitting  the  unnecessary 
duplication  of  telephone  properties.  In  a  case  of  this  kind 
this  is  a  diflBculty  which  properly  addressed  itself  to  the  consid- 
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eration  of  the  respective  utilities  in  interest,  with  a  view  to 
reaching  some  reciprocal  agreement  or  arrangement  which  will 
best  subserve  the  mutual  interests  of  all  concerned.  There  is  tes- 
timony in  this  record  in  behalf  of  the  complainant  that  the  Rock 
Kiver  Telephone  Company  had  refused  to  co-operate  with  the 
Byron  Telephone  Company  in  this  very  matter. 

This  case  does  not  involve  any  question  as  to  determining- 
whether  or  not  the  Eock  Eiver  Telephone  Company  should  have 
first  made  an  application  to  the  Commission  for  a  certificate  of 
public  convenience  and  necessity  authorizing  and  permitting  them 
to  make  this  extension  into  the  territory  of  the  Byron  Telephone 
Company.  Furthermore,  for  the  proper  disposition  of  this  mat- 
ter, the  Commission  is  not  under  the  necessity  at  this  time  of 
entering  into  any  lengthy  discussion  of  principles  or  theories 
that  might  have  some  bearing  upon  the  question  of  fixing  some- 
where in  what  might  be  called  a  twilight  zone  between  two  tele- 
phone companies  or  other  utilities,  a  distinct  and  definite  line 
of  demarcation,  beyond  which  neither  company  should  extend 
its  local  facilities.  That  would  seem  to  be  a  question  of  fact 
rather  than  a  question  of  theory,  and  in  the  present  case  the  fact 
is  so  clearly  apparent  as  to  admit  of  no  controversy. 

And  said  cause  having  been  submitted  for  disposition  after 
hearing,  and  the  Commission,  having  given  the  matter  due  con- 
sideration and  being  fully  advised  in  the  premises,  finds  that 
the  Rock  River  Telephone  Company  was  not  justified  in  invad- 
ing the  territory  of  the  Byron  Telephone  Company,  taking  away 
some  of  its  subscribers,  and  causing  an  unnecessary  duplication 
of  telephone  properties,  as  it  has  done  in  this  case. 

It  is  therefore  ordered  by  the  State  Public  Utilities  Com- 
mission of  Illinois  that  the  said  respondent  herein^  the  Rock 
River  Telephone  Company,  be  and  the  same  is  hereby  ordered 
and  directed  to  remove,  withdraw,  abandon,  or  otherwise  dis- 
pose of  all  its  said  poles,  lines,  wires,  telephones,  etc.,  used  and 
contained  in  that  part  of  its  facilities  which  it  has  extended 
into  the  territory  of  the  Byron  Telephone  Company  for  a  dis- 
tance of  about  1  mile,  as  is  allepred  in  the  complaint  and  cov- 
ered by  the  testimony  taken  in  this  case. 

It  is  further  ordered  that  the  Rock  River  Telephone  Company- 
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be  and  the  same  is  hereby  given  sixty  days  in  which  to  comply 
with  this  order. 

By  order  of  the  Commission  this  6th  day  of  May,  1915,    Dated 
at  Springfield,  Illinois. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

TIPTON  TELEPHONE  COMPANY 

V, 

CITY  OF  TIPTON. 

[No.  1284.] 

Jtofes  —  Confmel  praviaUma  ^^  Commiesion  powers. 

It  is  not  within  the  province  of  the  Indiana  Commisflion  to  de- 
clare a  rate  contract  between  a  municipality  and  a  public  service  cor* 
poration  null  and  void. 

Constitutional  law  ^-^  Contracts  ^^  Effect  of  on  Commission  power  to 
regulate  rates. 

The  Indiana  Commission  is  not  invested  with  the  power  to  regu- 
late the  rates  and  service  of  a  public  utility  where  a  valid  contractual 
rate  has  been  established  between  a  utility  and  a  municipality. 

Constitutional  law '^Invalid  rate  contract -^  Contm,ission  poioers. 

The  rates  of  a  public  utility  were  held  subject  to  regulation  by 
the  Indiana  Commission  upon  proper  application  or  upon  the  initiative- 
of  the  Commission  itself,  although  the  utility  was  operating  under  a 
contract  with  the  city  wherein  the  company  agreed  not  to  raise  its. 
rates  in  consideration  of  the  enjoyment  of  an  exclusive  franchise,  where- 
it  appeared  that  the  city  was  without  authority  to  grant  a  monopoly 
imder  any  existing  law  of  the  state  at  the  date  of  the  contract. 

Security  issues  ~^  Telephone  company  ~^  Betterments, 

A  telephone  company  was  authorized  to  sell  its  ten-year  6  per 
cent  bonds  in  the  sum  of  $20,000  in  denominations  of  $500  each,  pay- 
able semiannually,  the  proceeds,  to  be  devoted  to  the  equipment  of  it& 
plant  with  necessary  facilities  to  provide  adequate  and  satisfactory 
service. 

[AprU  23,  1916.] 

Application  of  telephone  company  for  an  order  annulling  a 
rate  contract  with  the  city  of  Tipton  and  for  permission  to 
borrow  $20,000;  authority  to  sell  bonds  granted. 

Appearances:  Gifford  &  Qifford  for  petitioner;  John  F. 
Kemp  for  city  of  Tipton. 
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By  the  Commission:  Comes  now  the  petitioner,  Tipton  Tele- 
phone Company,  of  Tipton,  Indiana,  and  files  its  petition  show- 
ing that  it  is  operating  a  telephone  plant  in  the  city  of  Tipton, 
Indiana,  under  a  franchise  granted  to  the  American  Telephone 
Company  of  Kokomo,  Indiana,  in  the  year  1894;  that  in  the  year 
1895  said  American  Telephone  Company  assigned  its  said  fran- 
chise to  said  Tipton  Telephone  Company,  and  that  subsequently 
in  the  year  1898  said  Tipton  Telephone  Company  and  the  city 
of  Tipton,  Indiana,  entered  into  an  agreement  in  terms  as  fol- 
lows: 

"This  agreement  made  and  entered  into  by  and  between  the 
Tipton  Telephone  Company  and  the  city  of  Tipton,  Ind. 

Witnesseth:  That  in  consideration  the  said  city  of  Tipton 
does  not  grant  a  right,  lease,  or  franchise  to  erect,  put  in,  and 
maintain  a  system  of  telephone  in  the  city  of  Tipton  to  come  in 
competition  with  the  said  Telephone  Company,  it  is  hereby 
agreed  by  the  said  Tipton  Telephone  Company  that  it  will  not 
increase  its  price  over  or  higher  than  its  present  rates.  It  is 
further  agreed  and  understood  that  this  agreement  is  to  be  valid 
and  binding  on  the  parties  hereto  during  the  life  of  the  franchise 
granted  to  the  said  Tipton  Telephone  Company  by  said  city  of 
Tipton  unless  said  city  of  Tipton  should  permit  a  competing 
telephone  system  to  be  put  in  the  said  city  of  Tipton,  and  in 
case  the  said  city  of  Tipton  does  grant  an  ordinance,  right,  or 
lease  to  any  person,  company,  or  corporation  to  put  in  a  competing 
system  of  telephone  in  said  city  of  Tipton,  then  this  agreement 
is  to  be  null  and  void  and  in  no  wise  binding  on  said  Tipton 
Telephone  Company." 

It  is  further  alleged  that  at  the  time  said  contract  was  entered 
into  the  petitioner  was  maintaining  a  telephone  system  operated 
from  a  switch  board  known  as  .the  "Sterling  Magneto  Board," 
and  is  still  operating  same  pursuant  to  said  contract;  and 
that  the  rates  then  in  effect  and  ever  since  are  $2  per  month 
for  business  phone,  and  $1  per  month  for  residence  phones ;  that 
at  the  time  of  the  execution  of  said  contract  the  petitioner  com- 
pany did  not  have  to  exceed  400  phones  in  use  in  said  city; 
that  said  city  has  increased  materially  in  population  and  that 
said  telephone  company  has  increased  its  phones  in  service  to 
1,040,  and  furnishes  exchange  service  for  the  Sandbank  Tele- 
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phone  Company,  which  has  ninety  subscribers;  that  said  pe- 
titioner company  is  desirous  of  constructing  a  modern  telephone 
system  of  the  latest  and  improved  type,  whereby  it  can  give  the 
citizens  of  said  city  and  the  patrons  of  said  company  better 
telephone  service;  that  in  order  to  make  such  improvements 
and  provide  such  improved  service  it  will  be  necessary  to  in- 
crease the  rates  now  in  effect  for  telephone  service  in  said  city. 

Petitioner  further  shows  that  the  Tipton  telephone  plant  is 
now  of  a  reasonable  value  of  $76,000,  and  that  to  make  the  nec- 
essary improvements  to  modernize  said  plant  would  necessitate 
an  expenditure  of  about  $20,000,  and  prays  an  order  that  the 
Public  Service  Commission  of  Indiana  annul  said' contract  and 
grant  an  order  authorizing  said  company  to  borrow  $20,000. 

By  direction  of  the  Commission,  notice  of  the  pendency  of  the 
petition  and  hearing  was  published  four  weeks  successively  in  the 
Tipton  Times  and  Tipton  Tribune,  newspapers  of  general  circu- 
lation and  published  in  the  city  of  Tipton,  the  first  of  which 
publications  was  made  on  the  2d  of  February  and  the  last  on  the 
23d  of  February,  1915;  the  hearing  being  held  at  the  rooms  of 
the  Commission  on  February  25,  1915. 

Upon  the  hearing  the  following  facts  were  shown: 

The  company  operates  with  a  Sterling  Electric  Magneto  Board, 
has  no  multiple  and  for  that  reason  is  slow ;  the  larger  per  cent 
of  the  lines  is  grounded;  that  the  pole  lines  are  in  fair  condition ; 
that  18,500  feet  of  cable  from  25  to  300  pair  are  in  use,  and 
about  2,500  feet  are  under  ground;  that  additional  underground 
construction  is  in  contemplation,^  costing  about  $2,000;  that  the 
class  of  service  rendered  is  slow  and  in  many  instances  unsatis- 
factory, and  a  demand  for  improved  service  exists  in  said  city; 
that  the  service  now  rendered  is  as  good  as  can  be  rendered  with 
the  present  facilities;  that  the  average  operator  on  the  present 
board  can  answer  about  150  calls  per  hour,  with  a  modern  board 
400  calls  per  hour  can  be  answered ;  that  there  are  other  incon- 
veniences with  reference  to  the  service;  that  in  modernizing  the 
plant  all  of  the  inside  facilities  would  have  to  be  replaced,  and 
the  change  would  cost  about  $25  per  line,  dependent  upon  the 
equipment  used;  that  the  company  is  capitalized  at  $75,000, 
with  only  $50,000  issued;  that  during  the  first  fourteen  years 

of  operation  no  dividends  were  declared,  but  the  surplus  was 
P.U.R.'15C.— 23, 


Digitized  by  LjOOQ IC 


S54  INDIANA  PUBLIC  SERVICE  COMMISSION. 

turned  back  into  the  plant;  that  during  the  past  six  or  seven 
years  dividends  have  been  issued,  running  from  6  to  15  per 
cent;  that  the  original  capital  was  $10,000,  additional  sums  were 
added  thereafter  and  surplus  revenues  were  turned  into  the  plant; 
that  the  company  owns  a  lot  and  building  costing  $6,345,  which 
has  been  paid  out  of  the  revenues  and  the  company  has  an  in- 
debtedness of  $1,500 ;  that  the  subject  of  better  telephone  service 
in  the  city  of  Tipten  has  been  given  consideration  by  the  chamber 
of  commerce  through  appropriate  committee,  and  said  committee 
made  the  following  report: 

To  the  Chamber  of  Commerce  of  Tipton  County,  Indiana : — 

We,  the  undersigned,  your  conmiittee  on  telephones  and  tele- 
phone service,  beg  to  submit  the  following  report,  to  wit: 

That  the  Tipton  Telephone  Company  is  preparing  to  build  and 
equip  a  new  switch  board  of  the  very  latest  and  best  kind,  that 
they  are  going  to  install  instantaneous  ringing  telephones  of  the 
very  best  type,  and  that  they  are  extending  their  cable  lines, 
and  making  other  yaluable  and  lasting  improvements  at  an  ex- 
pense of  about  $35,000.  That  the  Tipton  Telephone  Company 
has  used  its  best  efforts  to  co-operate  with  this  committee  that  a 
telephone  system  may  be  obtained  for  Tipton  and  vicinity  of 
the  very  best. 

That  in  order  to  bring  the  service  of  said  company  to  the 
standard  desired  by  this  committee,  and  in  order  for  said  com- 
pany to  earn  a  reasonable  profit  on  the  amount  of  money  said 
company  will  have  invested  in^said  plant,  it  will  be  necessary  to 
make  new  rates  for  said  company. 

That  said  company,  through  its  officials,  have  met  with  this 
committee  and  have  fully  discussed  the  question  of  what  would  be 
reasonable  charges,  and,  after  a  full  discussion  of  the  matter, 
the  following  rates  have  been  decided  upon,  subject  to  the  ap- 
proval of  the  Public  Service  Commission  of  Indiana,  to  wit: 

1.  $1.25  per  month  for  eight  party  rural  service. 

2.  1.25  "  "  "  four  party  harmonic  city  service. 

3.  1.50  ••  "  "  two  party  " 

4.  1.76  "  •*  "  one  party  metallic 

5.  2.50  "  "  "  two  party  "     business     " 

6.  3.00  «  "  "  one  party  "  "  " 

7.  .75    "         "         "    extension  residence  phones. 

8.  1.50    "         "         "         "  business 

9.  .10    "    caU  of  three  minutes  in   Tipton  county  where  the  mesMig* 

passes  beyond  the  Unes  of  the  Tipton  Telephone  Company  and 
terminating  on  an  exchange  in  Tipton  county,  Indiana. 
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Said  committee  further  shows  that  said  Tipton  Telephone 
Company  are  willing  to  assist  this  chamber  of  commerce  to  estab- 
lish a  free  county  right,  that  is,  the  right  of  any  telephone  sub- 
scriber in  Tipton  county  to  talk  to  any  other  subscriber  in  Tipton 
county,  free  of  charge.  That  in  doing  this  it  makes  about  three 
thousand  telephones  available  to  subscribers.  That  if  said  county 
service  is  established,  the  above  rates  to  residence  telephones  will 
be  advanced  twenty-five  cents  (25c)  per  month,  and  the  rates 
to  business  phones  will  be  advanced  fifty  cents  (50c)  per  month. 

That  this  committee  recommends  that  these  rates  are  fair  and 
reasonable,  and  that  they  be  approved  by  this  chamber  of  com- 
merce, and  that  said  approval  be  reduced  to  writing  and  a  copy 
thereof  placed  in  the  hands  of  the  Public  Service  Commission 
of  Indiana. 

Kespectfully  submitted, 

(Signed)  S.  G.  Young,  Committee  on  Telephones  of 
the  Chamber  of  Commerce  of  Tipton 
County,  Indiana. 

It  was  shown  that  when  fires  occur  in  the  city  of  Tipton  the 
alarm  is  sent  by  phone  to  the  fire  department  and  the  water- 
works plant,  and  that  by  reason  of  the  ineflSciency  of  the  phone 
service  these  alarms  are  not  delivered  with  reasonable  despatch. 

There  was  some  other  evidence  introduced  in  the  case  but 
not  of  a  material  nature.  ; 

It  is  contended  by  the  petitioner  that  the  contract  of  1898 
is  not  of  binding  effect  for  the  reason  that  the  city  had  no  au* 
thority  to  grant  the  petitioner  a  monopoly  under  any  existing- 
law  of  the  state  at  the  time  that  the  contract  was  entered  into.. 

Citizens'  Gas  &  Min.  Co.  v.  Elwood,  114  Ind.  332,  16  N.  E.. 
624. 

The  commission  concedes  that  the  city  of  Tipton  had  no  au- 
thority in  law  to  enter  into  the  contract  referred  to  in  the  pe- 
tition; that  in  fact  the  common  council  of  the  city  could  not 
bind  tlie  municipality  by  the  agreement  made,  but  on  the  contrary 
could  at  any  subsequent  date  have  legally  granted  a  franchise 
to  a  competitive  company.  It  is  not,  however,  within  the  province 
of  the  Commission  to  declare  the  contract  null  and  void.  The 
Commission  is  not  invested  with  the  power  to  regulate  the  rates 
and  service  of  a  public  utility  where  a  valid  contractual  rate 
has  been  established  between  the  utility  and  the  municipality. 
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We  are  of  the  opinion  that  the  rates  of  the  petitioner  company 
are  subject  to  regulation  by  the  Public  Service  Commission  of 
Indiana,  when  proper  application  has  been  made  for  that  pur- 
pose or  upon  the  initiative  of  the  Commission  itself. 

It  is  apparent  from  the  undisputed  testimony  in  this  case  that 
there  is  a  just  demand  for  better  telephone  service  in  the  city 
of  Tipton;  and  it  is  also  apparent  that  it  will  require  to  provide 
adequate  service  an  expenditure  of  not  less  than  $20,000. 

The  Commission,  being  advised  in  the  premises — 

It  is,  therefore,  ordered  that  the  Tipton  Telephone  Company 
is  hereby  authorized  to  sell  its  bonds  in  the  sum  of  $20,000  in 
denominations  of  $500  each,  bearing  6  per  cent  interest,  payable 
semi-annually,  at  not  less  than  par  value  thereof;  said  bonds 
to  mature  in  not  more  than  ten  years  from  the  date  of  issuance 
thereof. 

It  is  further  ordered  that  said  telephone  company  shall  expend 
so  much  of  said  sum  as  shall  be  necessary  to  equip  its  plant 
with  the  necessary  facilities  to  provide  a  modem  telephone  sys- 
tem for  said  city  that  will  provide  adequate  and  satisfactory 
service,  by  installing  a  new  switch  board,  and  converting  its 
grounded  lines  into  metallic  circuits,  and  providing  telephone 
equipment  of  approved  modern  construction.     And 

It  is  further  ordered  that  said  company  shall  report  to  the 
Commission  its  itemized  expenditure  of  said  sum  of  $20,000, 
or  any  portion  thereof. 

It  is  further  ordered  that  said  company  pay  to  the  state  of 
Indiana  the  sum  of  $30,  as  its  fee  for  the  authorization  of  its 
issue  of  $20,000  of  bonds. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

EX  PARTE  HYDRO-ELECTRIC  LIGHT  &  POWEB 
COMPANY. 

[No.  1508.] 

Hates '^PowerB  o/  Oommisaion -^  Contract  fixing  price  fcr  a  long 
period, 

A  city  and  a  public  utility  cannot  enter  into  a  contract  whereby 
the  rates  charged  by  the  utility  to  the  city  are  fixed  for  a  period  of 
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years,  since  under  the  Indiana  statute  the  rates  charged  by  a  public 
utility  are  always  subject  to  inveBtigation  and  change  by  the  Commis- 
sion. 

[May  14,  1915.] 

Petition  for  approval  of  contract  between  the  electric  utility 
and  city;  approved  in  paii;. 

By  the  Commission:  Comes  now  the  city  of  Connersville, 
Indiana,  by  its  mayor,  Philip  Braun,  and  its  city  clerk,  W.  L. 
Schaefer,  and  files  a  verified  petition  asking  that  the  Public 
Service  Commission  approve  a  contract  between  the  city  of 
Connersville  and  the  Hydro-Electric  Light  &  Power  Company, 
of  Connersville,  Indiana. 

Comes  now  also  the  Hydro-Electric  Light  &  Power  Company 
of  Connersville,  Indiana,  and  files  a  verified  petition  signed  by 
E.  D.  Johnston,  president  of  the  Hydro-Electric  Light  &  Power 
Company,  and  asks  the  Public  Service  Commission  to  approve 
and  ratify  a  contract  between  said  company  and  the  city  of 
Connersville,  Indiana,  to  authorize  said  Hydro-Electric  Light  & 
Power  Company  to  proceed  vsdth  the  construction  of  the  neces- 
sary lines  and  equipment  for  the  purpose  of  carrying  out  said 
contract,  and  for  all  other  proper  relief  in  the  premises. 

The  Public  Service  Commission  of  Indiana,  having  the  above- 
entitled  cause  under  consideration  and  being  duly  advised  in  the 
premises,  finds  that  the  following  contract  is  a  contract  that  said 
city  and  said  utility  have  asked  the  Public  Service  Commission 
to  approve : 

This  memorandum  of  agreement,  made  and  entered  into,  in 
duplicate,  this  9th  day  of  April,  1915,  by  and  between  the  Hydro- 
Electric  Light  &  Power  Company,  hereinafter  called  the  com- 
pany, and  the  city  of  Connersville,  county  of  Fayette,  and  state 
of  Indiana,  by  and  through  its  mayor  and  attested  by  its  city 
clerk,  hereinafter  called  the  city,  under  and  by  virtue  of  an 
act  of  the  general  assembly  of  the  state  of  Indiana,  entitled,  "An 
Act  Concerning  Municipal  Corporations,"  approved  March  6, 
1905,  and  all  acts  supplemental  or  amendatory  thereto,  wit- 
nesseth : 

1.  That  the  company,  in  consideration  of  the  payment  of  the 
several  sums  of  money  as  hereinafter  set  forth,  hereby  covenants 
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and  agrees  to  furnish  and  supply  the  said  city  of  Connersville 
in  its  corporate  capacity,  with  electric  lights  of  the  number,  kind, 
and  standard  hereinafter  specified,  and  furnish  and  supply  cur- 
rent for  the  lights  and  power  upon  the  conditions  and  stipulations 
and  subject  to  the  limitations  as  hereinafter  set  forth. 

2.  That  the  company  shall  furnish,  for  use  in  the  performance 
of  this  contract,  electric  lamps,  posts,  conduits,  wires,  and  acces- 
iiorics  of  the  kind  hereinafter  specified,  and  construct,  operate 
and  maintain  the  same  in  such  streets,  avenues,  alleys,  and  pub- 
lic places  of  said  city,  in  such  manner  as  the  common  council 
may,  from  time  to  time,  direct  during  the  life  of  this  contract, 
and  all  in  accordance  with  the  specifications  heretofore  adopted 
by  the  common  council  of  said  city,  for  said  lighting,  and  the 
said  specifications  are  made  a  part  of  this  contract  as  fully  and 
effectually  as  if  copied  herein  at  full  length. 

3.  That  the  contract  term  for  lighting  the  streets,  avenues, 
alleys,  and  public  places  of  the  city,  as  herein  provided,  shall 
begin  at  12  o'clock  noon  on  the  5th  day  of  February,  1916,  and 
continue  for  and  during  the  term  of  ten  years,  ending  at  12  o'clock 
noon,  on  the  5th  day  of  February,  1926. 

4.  That  the  preparations  for  carrying  out  this  contract  shall 
be  commenced  at  once  upon  the  approval  of  this  contract  by  an 
ordinance  duly  adopted  by  the  common  council  of  the  city  of 
Connersville,  and  shall  be  carried  on  regularly  thereafter  with 
such  force  and  in  such  manner  as  will  provide  for  the  comple- 
tion of  such  preparation  and  of  the  making  of  such  satisfactory 
tests  under  ample  time,  so  as  to  assure  the  uninterrupted  lighting 
of  streets,  alleys,  avenues,  and  public  places  in  the  city  of 
Connersville,  under  this  contract  as  herein  specified  on  and  con- 
tinuously after  the  5th  day  of  February,  1916. 

5.  That  the  company  shall  furnish  all  the  materials,  and  do  all 
the  necessary  labor  for  the  performance  of  this  contract,  of  the 
best  quality  and  kind  in  each  and  every  particular  and  in  strict 
conformity  with  the  terms  and  requirements  of  the  specifications 
forming  a  part  of  this  contract. 

6.  That  the  company  shall  maintain  and  keep  in  full  force  and 
effect  the  bond,  as  provided  in  the  specifications,  and  the  common 
council,  whencfver  they  may  decide  that  the  sureties  thereon  are 
not  amply  solvent  and  sufficient  surety  for  the  penal  smn  named 
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in  the  bond,  then  said  company  shall  be  required  to  furnish  addi- 
tional sureties  upon  said  bond,  and  the  sureties  on  said  bond  shall 
have  the  right  to  petition  the  common  council  to  be  released  from 
said  bond  at  any  time  that  the  management  of  the  company  nia;y 
be  changed,  and  that  if  they  so  desire  to  be  released  from  said 
bond,  then  the  company  shall  be  ^required  to  immediately  furnish 
additional  sureties  on  said  bond.  The  sureties  shall  not  be  re- 
leased from  any  liability  that  may  have  accrued  up  to  the  time 
they  are  released  from  said  bond. 

7.  That  the  city  of  Connersville  shall  pay  and  the  company 
shall  receive  as  full  compensation  for  each  light  as  specified  here- 
in, sums  of  money  as  follows : 

(a)  For  each  series  four  ampere  direct  current  metallic  frame 
arc  lamp  as  per  specifications  $47.00  per  year  for  all  night  and 
every  night  schedule. 

(b)  For  each  series  incandescent  type  "C"  nitrogen  filled 
lamp,  as  per  specifications  $47.00  per  year  for  all  night  and  every 
night  schedule,  provided  that  should  the  prismatic  glass  refractor 
be  required,  then  the  consideration  shall  be  $49.00  per  lamp. 

(c)  For  each  single  one  hundred  candle  power  Tungsten  lamp, 
not  in  cluster,  as  per  specifications  $13.97  per  year  for  all  night 
and  every  night  schedule. 

(d)  For  each  single  sixty  candle  power  series  Tungsten  in- 
candescent lamp,  not  in  cluster,  as  per  specifications  $10.55  per 
year  for  all  night  and  every  night  schedule. 

(e)  For  each  one  hundred  watt  Tungsten  lamp  in  clusters,  as 
per  specifications  $14.30  per  year  for  all  night  and  every  night 
schedule. 

(f )  For  each  sixty  watt  Tungsten  lamp  in  clusters  as  per  speci- 
fications $10.80. 

(g)  For  current,  for  power  for  public  buildings,  as  per  speci- 
fications, $.02,  two  cents  per  kilowatt  hour. 

(h)  For  current  for  lights  for  public  buildings  as  per  speci- 
fications, 9  cents  per  kilowatt  for  first  20  kilowatts;  5  cent  per 
kilowatt  for  second  20  kilowatts,  and  3  cents  per  kilowatt  for  all 
in  excess  of  said  40  kilowatt  minimum. 

8.  That  the  rates  or  sums  due  the  company  for  performing  the 
aervices  according  to  the  terms  of  this  contract  and  the  price 
hereinbefore  stipulated  shall  be  due  and  payable  in  monthly  in- 
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stalments;  the  amount  due  for  services  for  any  one  month  due 
and  payable  on  or  before  the  10th  day  of  the  succeeding  month, 
and  it  is  fully  agreed  and  stipulated  that  all  forfeitures  accruing 
and  due  the  city  for  any  reason,  from  time  to  time,  under  this 
contract,  shall  first  be  deducted  from  the  rates  or  sums  to  be  paid 
by  the  city. 

9.  It  is  agreed  and  understood  that  the  city  shall  have  the  right 
to  designate,  after  the  company  has  first  installed  one  of  each  of 
the  metallic  flame  arc  lamps  and  one  series  incandescent  type 
"C"  nitrogen  filled  lamp,  which  one  of  the  two  they  shall  finally 
have  installed^  and  the  rates  herein  designated  shall  be  governed 
by  the  type  that  is  finally  chosen :  it  being  understood  that  only 
one  of  the  first  two-named  types  of  lamps  shall  be  designated  by 
the  city. 

10.  To  each  of  the  terms,  conditions,  provisions,  stipulations, 
and  requirements  of  this  contract,  the  said  Hydro-Electric  Light 
&  Power  Company,  by  its  duly  authorized  ofiicers  and  repre- 
sentatives, pursuant  to  an  order  of  its  board  of  directors  and  the 
city  of  Connersville,  by  and  through  its  mayor  and  clerk,  do 
fully  agree  and  bind  themselves,  their  successors,  and  assigns. 

In  testimony  whereof,  the  parties  have  hereunto  set  their  hands 
and  seals  this  9th  day  of  April,  1915. 

Hydro-Electric  Light  &  Power  Company. 
By  E.  D.  Johnston, 
(Seal)  Its  President 

Attest :  J.  M.  Shade, 

Secretary. 

City  of  Connersville,  Indiana, 
(Seal)  By  Philip  Braun,  Mayof. 

Attest:  W,  L.  Schaefer, 
City  ClerL 

The  Public  Service  Commission  further  finds  that  in  §  7  of 
the  above  set  out  contract  the  city  of  Connersville  and  the  utility 
attempted  to  contract  for  a  period  of  ten  years  at  a  specified  price 
to  be  paid  by  the  city  for  certain  services  furnished  said  city 
by  said  utility.  It  is  the  opinion  of  the  Public  Service  Commis- 
sion that  the  utility  commission  act  of  Indiana  does  not  contem- 
plate that  cities  and  utilities  may  enter  into  a  contract  for  a 
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period  of  years,  fixing  a  price  to  be  paid  for  service,  but  that 
Baid  price  shall  always  be  subject  to  investigation  and  change  by 
the  Public  Service  Commission  of  Indiana,  should  the  evidence 
produced  in  such  investigation  warrant  such  change. 

The  Public  Service  Commission  further  finds  that  all  other 
sections  and  parts  of  said  contract  should  be  approved. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana  that  the  above  set  out  contract  between  the  Hydro-Elec- 
tric Light  &  Power  Company  and  the  city  of  Connersville,  county 
of  Fayette,  and  state  of  Indiana,  should  be  and  the  same  is  here 
DOW  approved  in  all  sections  and  parts  except  that  part  which  pro- 
vides for  a  fixed  compensation  between  said  utility  and  said  city 
for  a  term  of  years* 


MAINE  PUBIilO  UTIIilTIES  COMMISSION. 

BE  APPLICATION  OF  THE  BLACK  STBEAM  ELECTRIC 

COMPANY. 

Security  issues -^  Stock '^  New  company  ^-^  Sale  price. 

The  Maine  CommiaBion  wiU  not  authorize  the  issuance  of  stock 
hy  a  new  corporation  at  less  than  its  par  value. 
^^curity  issues  —  Bonds  —  Amount  —  Conditions, 

A  new  electric  utility  was  authorized  to  sell  at  par  its  6  per 
cent  bonds  to  the  amount  of  $5,000,  after  it  had  sold  at  par  capital  stock 
-fco  the  amoiint  of  $10,000. 

[May  13,  1915.] 

-A.  TPLTCATiON  to  issuo  securitios ;  granted  on  conditions. 
-*^^  jpearances :  for  petitioner  Ellery  Bowden. 

3^T  the  Commission:  Petition  of  the  Black  Stream  Electric 
^^*^iri.pany,  a  corporation  organized  under  the  general  law  to  gen- 
^^^t;^  and  distribute  electricity  and  gas  and  distribute  water  in 
^^^  towns  of  Carmel,  Hermon,  Etna,  and  Levant,  for  authority 
^  i^sue  1,000  shares  of  its  capital  stock  of  the  par  value  of  $10 
P^^^  share  to  be  sold  at  not  less  than  $9  per  share  and  66  per 
^^^^t;  mortgage  bonds  of  the  par  value  of  $100  each  to  be  sold  at 
^^*   less  than  par. 
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Hearing  held  May  11,  1915.     JsTotice  ordered  by  publication  | 

and  proved  as  ordered.  ] 

The  Black  Stream  Electric  Company  now  proposes  to  oper-  \ 

ate  in  the  towns  of  Carmel,  Ilermon,  and  Levant.     It  has  not  i 

yet  issued  any  capital  stock,  acquired  any  property,  or  begun  \ 

construction.     Its  total  authorized  capital  stock,  all  common,  is  i 

$10,000.     It  submitted  carefully  prepared  data  showing  the  na-  ! 

ture  and  extent  of  its  proposed  operations,  its  probable  cost  of 
construction,  income  and  operating  expenses,  with  population, 
density  of  population,  valuation,  numbers  of  takers  promised, 
and  statistical  comparison  with  companies  now  operating  in  simi- 
lar localities  in  the  state. 

The  evidence  tends  to  show  that  the  company  has  a  fair  field 
for  operation  and  a  reasonable  prospect  of  success.  The  petition- 
er does  not  expect  to  offer  its  bonds  for  sale  until  its  capital  stock 
shall  have  first  been  subscribed  and  paid  in  in  cash. 

It  asks  for  the  right  to  sell  this  stock  at  less  than  par,  at  90. 
While  the  petitioner  did  not  strenuously  press  this  request,  we 
feel  that  this  may  be  an  opportune  time  for  the  Commission 
to  state  its  attitude  in  this  regard.  The  fact  that  the  petitioner 
is  a  small  corporation,  and  not  insistent  upon  this  point,  might 
of  itself  appear  to  make  an  extended  statement  unnecessary.  But 
it  is  the  first  instance  in  which  the  Commission  has  had  to  act 
upon  a  request  to  issue  stock  at  less  than  par,  and  the  policy 
which  we  have  determined  upon  will  be  applicable  to  all  cases 
within  the  limitations  hereinafter  laid  down. 

The  law  of  the  state  does  not  prohibit  such  stock  from  being 
issued  and  sold  at  less  than  par.  It  is  content  that  stock  so 
issued  carry  with  it  certain  liabilities  of  the  subscribers  to  such 
stock  in  case  of  failure  of  the  corporation  to  meet  its  oblipra- 
tions  to  creditors.  With  this  general  legislative  policy,  this 
Commission  has  no  concern  officially,  Nor  will  the  Cominission 
at  this  time  attempj  to  fix  any  rule  governing  additional  issues 
of  capital  stock  by  corporations  already  doing  business,  when 
new  stockholders  must  share  according  to  the  number  of  their 
shares  with  those  who  previously  acquired  their  holdings  under 
different  conditions.  Another  course  may  or  may  not  be  justi- 
fiable in  such  instances,  and  will  be  considered  when  the  exigency 
arises. 
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But  we  see  no  reason  why,  when  a  new  utility  is  being  financed 
and  all  stockholders  have  an  opportunity  to  come  in  on  the  same 
terms,  the  certificates  of  stock  should  not  mean  precisely  wiiat 
they  say ;  in  other  words,  should  not  speak  the  exact  truth.  No 
one  is  then  deceived.  No  one  is  in  doubt.  The  subscribing 
stockholder  knows  that  he  has  discharged  his  entire  liability, 
once  for  all  time.  A  subsequent  purchaser  knows  that  the  cor- 
poration has  received  full  value  for  the  certificate  he  purchases. 
The  public  knows  that  the  corporation  has  received  so  much  real 
value.  The  actual  value  of  the  assets  of  the  utility  thus  keeps 
pace  with  the  book  value  so  far  as  the  business  foresight  and 
capacity  of  its  promoters  and  managers  can  make  it. 

On  the  other  hand,  if  the  stock  is  sold  at  less  than  par,  the 
balance  sheet  of  the  corporation  is  likely  to  be  misleading  from 
the  start  A  bookkeeping  liability  in  excess  of  actual  value  is 
created,  and  some  fiction  usually  practised  to  make  the  assets 
and  liabilities  balance.  This  may,  or  may  not,  be  overcome  in 
time  by  successful  management  and  conservative  practices  in  the 
payment  of  dividends. 

In  the  meantime  the  stock  changes  hands.  Persons  are  in- 
drced  to  purchase  on  the  supposition  that  the  real  assets  are 
equal  to  the  book  assets.  Then,  if  a  question  of  rates  arises  and 
is  adjusted,  as  it  must  be,  on  the  actual  value  of  the  plant,  such 
stockholders  are  likely  to  realize  for  the  first  time  that  their 
stock  does  not  represent  what  it  purports  to  represent.  This 
practice  has  accounted  in  large  measure  for  serious  losses  to  in- 
nocent stockholders,  and,  if  persisted  in  now  that  rates  and 
charges  are  subject  to  regulation,  is  likely  to  be  even  more  dis- 
astrous. 

Nor  can  it  be  any  real  hardship  to  require  subscribers  to  the 
capital  stock  of  new  utilities  to  pay  in  full  for  their  stock,  be- 
cause they  are  in  fact  only  partners  in  the  enterprise,  and  if  all 
pay  alike  they  own  the  same  respective  portions  of  the  entire 
plant  whether  ten  men  pay  each  $900  or  $1,000  for  one  tenth  of 
the  ownership  of  a  $10,000  corporation. 

We  think,  therefore,  that  such  stock  should  be  sold  at  not  less 
than  par. 

Xow,  therefore,  after  notice,  full  public  hearing,  and  mature 
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consideration  of  the  evidence,  we  find  that  the  capital  to  be  se- 
cured by  the  issue  of  said  stocks  and  bonds  is  required  in  good 
faith  for  purposes  enumerated  in  §  35,  chapter  129,  Public  Laws 
of  1913,  and  that  the  issue  thereof  under  the  conditions  herein- 
after imposed  is  consistent  with  public  policy,  and  it  is  ordered 
and  decreed: — 

1.  That  the  Black  Stream  Electric  Company  be  and  hereby  is 
authorized  to  issue  its  capital  stock  to  the  amount  of  $10,000 
in  1,000  shares  of  common  stock  of  the  par  value  of  $10  per 
share,  and  to  sell  the  same  for  cash  at  not  less  than  par. 

2.  When  it  shall  have  so  issued  and  sold  its  capital  stock  to 
said  amount,  and  reported  the  same  to  this  Commission  as  here- 
inafter directed,  it  is  authorized  to  issue  its  6  per  cent  bonds  to 
the  amount  of  $5,000  in  denominations  of  $100  each,  to  be  num- 
bered consecutively  from  one  upwards,  secured  by  mortgage  of 
its  franchises  and  properties,  and  to  sell  the  same  at  not  less 
than  par. 

3.  The  proceeds  of  said  sales  shall  be  applied  to  the  acquisition 
and  construction  of  its  plant,  pole  lines,  equipment,  and  other 
property  useful  and  to  be  used  in  the  transaction  of  its  busi- 
ness, under  the  terms  of  its  charter ;  and  any  surplus  above  the 
amount  required  for  said  purposes  shall  be  reserved  for  future 
acquisitions,  extensions,  and  betterments  thereof,  or  otherwise 
disposed  of  under  the  direction  of  this  Commission. 

4.  The  petitioner  shall  report  to  this  Commission  its  doings 
hereunder  in  detail,  supported  by  the  oath  of  one  of  its  principal 
officers,  within  twenty  days  after  the  1st  day  of  September, 
1915,  and  within  twenty  days  after  the  first  day  of  each  alter- 
nate month  thereafter  until  it  shall  have  ceased  to  take  any  ac- 
tion under  this  order. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, this  13th  day  of  May,  a.  d.  1915. 

Public  Utilities  Commission  of  Maine,  Benjamin  F.  Cleaves, 
Wm.  B.  Skelton,  Chaa.  W.  Mullen, 
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HABTLAND  PUBLIC  SKBVICE  COMMISSION. 

EE  REGULATION  AND  CONTBOL  OF  AUTOMOBILES  AND 
JITNEY  BUSSES  OPERATING  AS  COMMON  CARRIERS. 

[No.  939.] 

Carriers -^Automohiles  and  jitneys --^  BegulaHona, 

The  operation  of  automobiles  or  motor  v^ieles  of  any  character 
for  public  use  in  the  conveyance  of  passengers  or  property  within  the 
state  of  Maryland  is  illegal  without  registration  at  the  office  of  the 
Commission  and  the  furnishing  of  certain  additional  information. 

[May  13, 1915.] 

Obder  regulating  automobiles  and  jitney  busses  operating  as 
common  carriers. 

To  operators  of  public  motor  vehicles : — 

The  general  assembly  in  1914  amended  the  public  service  com- 
mission law  by  providing  that  the  term  "common  carrier"  when 
used  in  the  law  shall  include  all  automobiles,  transportation  com- 
panies, and  all  persons  and  associations,  whether  incorporated 
or  otherwise,  operating  automobiles  or  motor  cars  or  motor 
vehicles  for  public  use  in  the  conveyance  of  passengers  or  prop- 
erty within  the  state  of  Maryland.  By  virtue  of  the  power  and 
authority  conferred,  and  in  order  to  carry  out  the  obligations  im- 
posed by  law, 

It  is  therefore,  this  13th  day  of  May,  1915,  by  the  Publie 
Service  Commission  of  Maryland, 

Ordered  that  it  shall  be  illegal  for  any  person  or  persons,, 
whether  incorporated  or  otherwise,  to  operate  automobiles  or 
motor  cars  or  motor  vehicles  for  public  use  in  the  conveyance  of 
passengers  or  property  within  the  state  of  Maryland,  without 
first  having  registered  at  the  office  of  the  Commission  and  fur- 
nishing the  additional  information  required  in  circular  No.  48. 
(This  circular  will  be  mailed  upon  receipt  of  the  name  and  ad- 
dress of  owner  or  owners.) 

It  is  further  ordered  that  a  copy  of  this  order  be  published  in 
some  newspaper  published  in  each  county  of  the  state  of  Mary- 
land once  a  week  for  tivo  weeks,  and  in  two  newspapers  pub- 


Digitized  by  LjOOQ  IC 


366  MARYLAND  PUBLIC  SERVICE  COMMISSION. 

lished  in  Baltimore  city,  two  times  a  week  for  two  weeks,  the 
last  publication  to  be  not  later  than  the  29th  day  of  May,  1915. 

It  is  further  ordered  that  the  registration  and  information  re- 
quired by  this  order  shall  be  filed  with  the  Commission  at  its 
oflBce  in  the  Munsey  Building,  Baltimore,  Maryland,  not  later 
than  the  31st  day  of  May,  1915. 

Albert  G.  Towers,  E.  Clay  Timanus,  W.  Laird  Henry,  Com- 
missioners. 

Notice. — Section  28  of  the  Public  Service  Commission  law 
provides  a  fine  not  to  exceed  $5,000  for  each  violation  of  this 
order,  and  every  day^s  continuance  of  such  violation  shall  consti- 
tute a  separate  and  distinct  offense. 

Note. — For  the  rules  adopted  by  the  Maryland  Commission  regu- 
lating and  controlling  jitney  busses  operating  as  common  carriers, 
see  page  365,  ante. 


MISSOURI  PUBIilC  SERVICE  COMMISSION. 

IN  RE  COMPLAINT  OF  J.  BEN  SIMMS 

V. 

COLUMBIA  TELEPHONE  COMPANY 

and 

IN  RE  COLUMBIA  TELEPHONE  COMPANY. 

[Nos.  69  and  282.] 

Valuation  ^  Ooing  value  ^Co8t  of  advertising  ^  Development. 

The  Missouri  Commission  will  not  apply  the  cost  of  reproduc- 
tion theory  so  far  as  to  allow  for  theoretical  expenditures  for  adver- 
tising, for  soliciting  telephone  subscribers,  and  for  cost  of  development 
of  the  business,  where  the  books  and  records  of  the  company  show 
that  no  such  expenditures  were  actually  made;  but  will  take  into  ac- 
count the  fact  that  the  company  was  in  successful  operation  as  a  go- 
ing concern  in  fixing  its  fair  present  value  for  rate-making  purposes. 
Depreciation^ Effect  of  in  valuation  for  rate-maTcing  purposes. 

Accrued  depreciation  must  be  taken  into  consideration  in  fixing 
the  fair  present  value  of  property  for  rate-making  purposes. 
Valuation  ^  Cost  of  reproduction  ^  Theoretical   warehouse  expense. 
•    Theoretical  warehouse  expense,  included  in  the  inventory  of  the 
property  of  a  telephone  company,  and  based  on  the  cost  of  reproduc- 
tion, should  not  be  allowed  in  a  valuation  for  rate-making  purposes, 
where  such  expense  was  not  actually  incurred. 
Valuation  — Cost  of  reproduction  »- Telephone  rights  of  way. 

The  estimated  cost  of  rights  of  way  included  in  the  inventory  of 
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the  property  of  a  telephone  company,  and  based  on  the  cost  of  repro- 
duction, should  not  be  allowed  in  a  valuation  for  rate-making  pur- 
poses, where  such  cost  was  not  actually  incurred. 

Valuation  —  Overhead    charges  ^  Engineering  ^  Furniture    and    flX' 
turea. 

An  allowance  should  not  be  made  for  engineering  upon  the  ap- 
praisal for  rate-making  purposes  of  the  furniture,  fixtures,  tools,  and 
teams  of  a  public  service  company. 

Depreciation  •—  Rate  of  —  Automohile. 

A  value  of  $1,784  placed  upon  an  automobile  which  had  been 
used  for  three  years  and  which  cost  but  $1,800  was  held  too  high  by  at 
least  from  $1,000  to  $1,200. 

Valuation  ^  Physical  and  intangil>le  values  ^  Separate  allowance. 

The  Missouri  Commission,  in  the  valuation  of  the  property  of  a 
public  service  corporation  for  rate- making  purposes,  will  not  state  sep- 
arately the  different  amounts  allowed  for  physical  property  and  in- 
tangplble  value. 

Accounting  ^  Operating  expenses  —  Telephone  exchange,   rural   and 
toll  line. 

A  telephone  company  should  keep  separate  accounts  showing  all 
its  income  and  operating  expenses  in  its  exchange,  rural  and  toll  line 
departments,  since  statements  based  on  mere  estimated  amounts  of  the 
several  operating  accounts  will  not  .be  accepted  for  rate-making  pur- 
poses. 

Return -^  Operating  expense -^  Salary   of  telephone   manager  ^-^  Bea^ 
sonahleness. 

No  part  of  the  salary  allowed  by  the  owner  of  a  telephone  cor- 
poration to  himself  as  manager  will  be  disallowed  as  operating  ex- 
pense, in  the  absence  of  evidence  that  it  is  exorbitant  and  unreasonable 
and  that  it  was  intended  as  a  mere  scheme  or  device  to  divert  part  of 
the  earnings  of  the  company  into  an  operating  expense  Instead  of  a  net 
income. 

Bates— Telephone  — Private   residences   as    hoarding    and   rooming 
houses  — i  Discrimination. 

The  classification  by  a  telephone  company  of  private  residences 
having  two  or  more  boarders  or  roomers  as  boarding  or  rooming  houses 
is  unreasonable  and  unjust;  and  the  application  of  such  a  rate  for  a 
full  year,  regardless  of  the  fact  whether  such  residences  keep  boarders 
dtiring  the  entire  year,  is  discriminatory  and  in  violation  of  the  pro- 
visions of  the  Missouri  public  service  commission  law. 

Service  —  Telephone  —  Deposit . 

The  practice  of  a  telephone  company  of  requiring  a  deposit  of 
$3  upon  the  installation  of  a  telephone,  such  deposit  to  be  fotfeited 
if  the  service  is  not  continued  for  a  year,  was  ordered  to  be  discon- 
tinued as  unreasonable,  and  in  lieu  thereof  the  company  was  per- 
mitted to  charge  for  three  months  in  advance  as  a  condition  precedent 
to  the  installation  of  a  telephone,  and  to  require  thereafter  one  month *s 
advanced  payment  for  a  continuation  of  the  service,  such  rulo  to  apply 
to  the  company's  city  exchange,  and  to  be  taken  as  not  necessarily 
applicable  to  other  companies  under  different  circumstanc-<?s. 
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Rates  —  Telephone  —  Moving  charge. 

A  rule  of  a  telephone  company,  making  a  charge  of  50  cents 
when  a  subscriber  moves  to  a  house  in  which  there  is  a  telephone  con- 
nection suitable  for  service  without  further  change,  was  held  unrea- 
sonable. 
Return  —  Reasonableness  —  Percentage  allowed. 

The  return  of  a  telephone  company  where  the  rural  and  toll  lines 
are  considered  as  part  of  the  plant  should  be  at  least  7^  per  cent,  con- 
sidering the  hazard  of  the  telephone  business  as  a  whole. 
Depreciation  ^  Annual  allowance  for. 

An  allowance  of  6^  per  cent  for  annual  depreciation  and  con- 
tingencies for  a  telephone  plant,  including  rural  and  toll  lines,  was 
held  to  be  reasonable. 
Rates -^  Telephones -^  Extension  of  service. 

A  customary  rate  of  50  cents  for  extension  telephone  service  will 
not  be  disturbed  without  a  detailed  study  and  analysis  of  the  extra  cost 
of  service. 
Construction  and  equipment -^  Telephone  instruments  ^^  Otunership. 
Subscribers  should  not  be  permitted  to  furnish  extension  tele- 
phones, since,  in  order  to  insure  good  and  efficient  service,  the  com- 
pany should  own  all  parts  of  its  instruments  and  be  held  responsible 
for  their  proper  up-keep  and  service  conditions. 
Ra  tes  —  Telephones  —  D  iscrimina  tion  —  Free    serv  ice  —  Municipalities 
—  Franchises, 

It  would  be  a  discrimination  to  require  a  telephone  company  to 
furnish  free  service  to  a  city  and  its  public  schools  in  the  absence  of 
any  provision  for  such  service  in  any  franchises  granted  to  the  com- 
pany by  the  city. 
Service -^  Telephone -^  Location- of  phones  in  residences. 

The  Missouri  Commission  refused  to  issue  a  general  order  regu- 
lating the  location  of  telephones  in  residences  on  the  ground  tliat  the 
circumstances  in  each  individual  case  might  have  a  material  bearing  • 
on  the  proper  placing  of  such  phones. 

[April  3,  1915.] 

Proceedings  to  determine  the  reasonableness  of  the  rates  of 
a  telephone  company,  of  certain  of  its  rules  and  practices,  and 
also  to  determine  the  value  of  its  property  devoted  to  the  public 
service.  Fair  present  value  considering  the  plant  as  a  going 
concern  in  successful  operation,  including  engineering,  super- 
vision, interest  during  construction,  organization,  general  legal- 
and  contingent  expenses,  insurance,  contractor's  profit,  promotion 
and  development  expenses,  working  capital,  and  other  elements 
of  value,  tangible  and  intangible  as  of  December  31,  1913,  found 
to  be  $182,000,  justifying  a  reduction  in  the  net  income  of  $2,- 
053.80;  rat^s  found  to  be  reasonable;  reduction  sought   to  be 
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effected  through  the  abrogation  of  certain  rules  and  regulations 
affecting  rates. 

Appearances:  N.   T.   Gentry  and  J.  G.   Gillespie  for  com- 
plainant ;  W.  M.  Williams  and  McBaine  &  Clark  for  defendants. 

-  Atkinson,  chairman:  I.  The  Issites  Made. — The  complaint 
in  case  No.  69  was  filed  by  J.  Ben  Simms,  and  is  supported  by 
supplemental  petition  as  a  part  thereof,  which  supplemental  peti- 
tion was  signed  by  some  thirty  subscribers  and  prospective  sub- 
scribers of  defendant  company  living  in  Columbia,  and  charges 
the  following  facts:  (1)  That  the  rates  charged  by  defendant 
company  are  excessively  high  as  compared  with  other  university 
towns,  and  also  towns  of  like  population  in  this  state;  (2)  that 
an  additional  charge  is  made  where  there  are  one  or  more  room- 
ers in  private  residences;  (3)  that  an  additional  charge  of  50 
eents  per  month  is  made  for  extension  phones,  and  that  sub- 
scribers Should  be  permitted  to  furnish  and  own  such  extension 
phones,  and  that  no  additional  charge  should  be  made  for  such 
phones  thus  owned;  (4)  that  the  city  of  Columbia  and  the  pub- 
lic schools  thereof  should  be  furnished  free  telephones  for  the 
use  by  defendant  company  of  the  streets  and  alleys  of  said  city ; 
(5)  that  an  installation  charge  for  phones  be  prohibited,  and  a 
charge  for  removing  phones  where  a  change  of  tenants  in  the 
same  house  takes  place  when  in  fact  the  phone  is  not  changed 
be  prohibited;  and  (6)  that  defendant  company  be  required  to 
place  telephones  in  the  houses  of  subscribers  where  subscribers 
desire  such  phones  placed. 

Defendant's  answer  contains  the  following  denials:  (1)  That 
its  rates  are  excessive,  and  states  that  the  rates  charged  by  it  are 
not  sufficient  to  yield  a  fair  return  on  the  investment  necessary 
.to  conduct  its  business;  (2)  that  the  rates  charged  boarding  and 
rooming  houses  are  not  excessive,  and  that  the  cost  of  service  to 
boarding  and  rooming  houses  is  greater  than  the  cost  to  private 
residences;  (3)  that  the  charge  of  50  cents  additional  per  month 
for  the  use  and  service  of  extensions  is  a  reasonable  and  fair 
charge,  and  that  to  allow  subscribers  to  own  and  furnish  such 
extensions  would  be  ruinous  to  the  service,  and  further  that  ex- 
tension sets  do  increase  the  use  of  the  telephone  and  the  cost  of 

giving  same,  and  that  the  increased  charge  is  justified ;  (4)  that 
P.U.R.'16a--24. 


Digitized  by  LjOOQ IC 


370  MISSOURI  PUBLIC  SERVICE  COMMISSION- 

defendant  is  prohibited  by  law  from  furnishing  free  telephones 
to  said  city  and  the  public  schools  thereof;  (6)  that  no  instal- 
lation fee  is  charged  as  allied,  but  that  an  advance  payment  of 
$3  is  made  to  guard  against  loss  from  failure  to  collect  accounts, 
which  are  rendered  at  the  end  of  each  month  after  service  is 
had,  or  quarterly  during  the  second  month  of  the  quarter  for 
which  service  is  had,  and  when  received  the  subscriber  is  given 
credit  on  his  account  for  the  end  of  the  year,  so  that  if  the  sub- 
scriber keeps  his  phone  for  the  full  year,  as  contracted,  he  re- 
ceives credit  for  the  full  amount  of  said  $3  on  his  account  for 
services,  and  that  the  rates  are  based  on  the  year's  service,  and 
the  advance  payment  of  said  $3  is  required  not  only  to  guard 
against  loss  from  failure  to  collect  accounts  as  stated,  but  further 
to  guard  against  persons  having  telephones  installed,  and  then 
after  a  month  or  so  having  them  taken  out,  and  that  defendant 
has  not  charged  an  installation  .fee  for  almost  one  year;  and 
(6)  that  the  demand  of  complainants  that  the  telephone  be  put 
near  the  floor  cannot  be  complied  with  by  defendant,  because 
defendant  owns  and  conducts  a  great  many  rural  line  telephones 
which  are  party  line  telephones  and  also  a  great  many  party 
line  telephones  in  the  city  of  Columbia,  and  that  to  place  tele- 
phones on  these  party  lines  so  close  to  the  floor  that  people  may 
sit  in  chairs  and  listen  over  them  would  result  in  a  great  many 
people  using  them  to  eavesdrop  or  "rubber,"  and  that  such  a 
custom  would  not  only  be  unfair  to  the  subscribers,  but  would 
encourage  such  eavesdropping  over  the  telephone,  which  is  in- 
jurious to  the  service  and  especially  on  the  rural  telephones,  and 
would  result  in  destroying  the  batteries  and  injuring  the  service 
given  to  other  subscribers.  Furthermore,  that  it  is  not  prac- 
^.ticable  to  sit  in  a  chair  and  talk  into  a  wall  telephone  properly 
without  leaning  over  in  a  most  uncomfortable  attitude,  while 
eavesdropping  is  easy,  inasmuch  as  one  can  hold  the  receiver  to 
the  ear  while  the  mouth  is  entirely  too  far  from  the  transmitter 
for  properly  talking. 

At  the  first  hearing  on  the  complaint  and  answer  thus  made, 
much  evidence  was  introduced  in  support  of  each.  Defendant 
company  also  introduced  the  inventory  and  appraisal  of  the 
plant  by  Engineers  Sloan  and  Allison,  and  an  audit  of  its  in- 
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come  and  operating  expenses  by  Accountant  Haddath.  Follow- 
ing this  hearing  a  petition  containing  about  fifty  signatures  of 
subscribers  and  prospective  subscribers  of  defendant  company 
living  in  Columbia  and  adjoining  vicinity  was  filed  with  the 
Commission,  asking  that  the  Commission  make  an  audit  and 
appraisal  and  valuation  of  defendant's  plant.  Whereupon  the 
Commission  issued  its  order  in  case  No.  282  as  prayed  by  said 
petitioners.  Much  evidence  was  thereafter  introduced  by  com- 
plainants, by  the  Commission's  accountant  and  engineer,  and  by 
additional  engineers  and  other  witnesses  by  defendant.  The 
above-entitled  cases  were  consolidated,  and  also  heard  with  case 
Xo.  195  (vide  2  Mo.  P.  S.  C.  R.  168,  P.  U.  R.  1915 A,  418), 
filed  by  complainant  Hickman,  and  which  has  heretofore  been 
decided  by  the  Commission.  We  shall  consider  the  several  ques- 
tions involved  in  the  complaint  after  disposing  of  the  question 
of  the  valuation. 

II.  *^Cost  of  Development/* — ^Defendant  company  makes  no 
claim  in  this  case  for  a  separate  item  for  what  is  commonly 
•called  "going  value,"  on  the  theory  of  un?ecouped  early  losses 
of  the  business,  but  contends  for  an  item  which  it  designates 
^*for  advertising  and  soliciting  subscribers"  and  "cost  of  develop- 
ment." 

Engineer  Sloan  estimated  this  item  at  $25,224.  He  stated 
that  it  was  purely  a  "theoretical"  item  of  cost,  and  further  states 
in  his  report  filed  with  the  Commission,  that  "in  view  of  the 
fact  that  the  appraisal  is  made  on  the  basis  of  the  cost  of  repro- 
duction, it  seems  that  some  consideration  should  be  given  to 
the  cost  of  developing  the  business  under  present  conditions, 
rather  than  under  the  conditions  which  existed  at  the  time  the 
business  was  built." 

This  witness,  when  testifying,  said:  *^ow,  of  course  after 
the  plant  is  in  operation,  I  do  not  wish  to  be  understood  as 
claiming  that  the  soliciting  is  a  capital  charge,  but  up  to  the  time 
the  business  is  developed,  that  is  one  item  of  expense,  securing 
your  subscribers." 

Engineer  Allison  added  to  his  appraisal  an  additional  item, 
of  $62,000  for  "intangible  property,"  which  we  understand 
also  includes,  among  other  items,  the  item  of  "cost  of  develop- 
juent." 
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Engineers  Hale,  Robinson,  Koitzsky,  and  Noble  added  to  their 
joint  appraisal  an  additional  item  of  $44,518  for  "cost  of  es- 
tablishing business,"  and  stated  that  this  figure  was  arrived  at  by 
ta&ing  20  per  cent  of  the  replacement  cost  of  the  estimated' 
value  of  the  plant  new,  without  depreciation.  Mr.  Hale,  when 
testifying,  stated  that  he  did  not  know  any  accurate  method  of 
determining  the  cost  of  establishing  a  business  of  this  nature, 
but  only  used  estimates  in  arriving  at  such  figure. 

Accountants  for  defendant  company  and  for  the  Commission 
both  testified  that  the  records  of  defendant  company  did  not 
disclose  any  items  of  expenditures  for  "advertising  and  soliciting 
subscribers,"  as  contended  for  by  defendant  company.  In  fact, 
the  proof  is  clear  in  this  case  that  defendant  company  did  not 
incur  any  such  expenditures,  as  shown  from  an  historical  study 
of  its  plant  and  examination  of  its  records  and  accounts.  Why 
should  we  then  assume  ("theoretically")  that  any  such  expendi- 
tures would  be  incurred  in  rebuilding  a  new  plant,  if  not  in  the 
first  instance?  Whatever  such  expenditures  might  amount  to 
if  incurred  would  be  paid  as  operating  expense,  and  should  not 
be  charged  to  capital  account  under  the  uniform  system  of  ac- 
counts. 

Furthermore,  the  testimony  in  this  case  does  not  disclose  any 
early  losses  on  the  money  invested  by  defendant  company.  In- 
deed, Engineer  Sloan  assumed  that  the  rates  had  been  reasonable 
from  the  very  beginning  of  the  company  in  making  his  esti- 
mate of  "cost  of  development."  Counsel  for  defendant  strongly 
relies  upon  the  case  of  People  ex  rel.  Kings  County  Lighting 
Co.  V.  Willcox,  210  N.  Y.  479,  51  L.R.A.(KS.)  1,  104  X.  E. 
911.  Mr.  Justice  Miller,  in  that  case,  speaking  for  the  court  (1. 
c.  489)  said:  "The  Commission  in  this  case  had  to  determine 
the  rate  to  be  charged,  not  by  a  new  company  with  no  business, 
but  by  an  old  company  with  an  established  business.  The  first 
question,  therefore,  to  determine  on  this  branch  of  the  case  was 
whether  the  company  had  already  received  a  fair  return  on  its 
investment.  If  it  had  received  such  return  from  the  start,  or 
if  in  later  years  it  had  received  more  than  a  fair  return,  the  pub- 
lic would  already  have  borne  the  expense  of  establishing  the  busi- 
ness in  whole  or  in  part,  and  to  that  extent  the  question  of  'going. 
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value'  for  the  purpose  of  fixing  a  present  rate  would  be  elimi- 
Dated;  for  it  must  constantly  be  kept  in  mind  in  dealing  with 
this  problem  that  the  company  is  entitled  to  a  fair  return,  and 
no  more.  If  it  has  already  had  it,  that  is  the  end  of  the  matter. 
If  it  did  not  receive  a  fair  return  in  the  early  years,  owing  to 
the  establishment  of  the  business,  a  subsequent  rate  must  allow 
for  that  loss  or  it  will  be  confiscatory." 

The  "reproduction  method  new"  should  only  be  used  as  a 
"yardstick"  or  measure  in  trying  to  ascertain  the  "fair  present 
value"  of  the  plant  of  defendant,  used  and  useful  and  now  being 
appraised  by  the  Commission.  If  the  "reproduction  method 
new,"  followed  to  the  extreme,  requires  the  adding  of  any  itemg 
of  expenditures  which  are,  in  fact,  not  actually  incurred  in  the 
ordinary  manner,  then  the  method  fails  in  its  purpose  and  is 
subject  to  criticism  and  abuse. 

In  McGregor-Noe  v.  Springfield  Gas  &  Electric  Co.  1  Mo. 
P.  S.  C.  R.  468,  this  Commission  discussed  at  some  length  the 
question  of  going  value,  and  cited  many  authorities  thereunder. 
As  we  stated  in  that  case,  we  will  not  attempt  to  allow  a  separate 
and  distinct  item  for  "cost  of  development,"  as  contended  for 
by  defendant  company,  but  will  take  into  account  the  fact  that 
the  plant  was  in  successful  operation  as  a  "going  concern,"  as 
stated  by  the  Supreme  Court  of  the  United  States  in  the  Cedar 
Eapids  Gas  Company  Case  cited  in  that  opinion,  in  fixing  the 
fair  present  value  of  the  plant  for  rate-making  purposes  in  this 
case. 

III.  Original  Cost. — ^In  February,  1898,  J.  A.  Hudson  and 
Theodore  Gerry  purchased  the  Columbia  Telephone  plant  for 
$3,875  from  one  Truitt  Just  prior  thereto  they  had  purchased 
a  new  franchise,  granted  to  one  Nab,  authorizing  the  construction 
of  the  second  exchange  in  Columbia  and  also  the  small  subscrip- 
tion list  which  said  Nab  had  secured  thereto,  for  $400.  Mr. 
Hudson  located  at  Columbia,  and  became  the  active  manager 
and  the  owner  of  the  larger  interests  in  the  Columbia  plant, 
Mr.  Gerry  continued  to  live  at  Macon,  and  looked  more  after  the 
financial  affairs  of  the  company  at  Columbia  and  plants  located 
elsewhere,  and  left  to  Mr.  Hudson  the  actual  supervision  and 
the  rebuilding  of  the  physical  properties  of  the  Columbia  plant. 
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Between  the  date  of  purchase,  February,  1898,  and  July  of 
that  year,  Mr.  Hudson  rebuilt  the  Columbia  plant  practically 
new,  and  had  about  three  hundred  subscribers  at  that  time.  Mr. 
Hudson  estimated  his  entire  investment  after  the  plant  had  been 
rebuilt  at  about  $30,000  to  $35,000. 

In  December,  1898,  Messrs.  Hudson  &  Gerry  incorporated 
defendant  company  under  the  laws  of  this  state  with  $5,000 
capital  stock,  all  issued  and  paid  in  full. 

All  records,  books,  and  accounts  of  defendant  company  prior 
to  January  1,  1909,  have  either  been  lost,  misplaced,  destroyed, 
or  burned,  and  could  not  be  found  at  the  time  of  hearing  and  the 
examinations  by  the  Commission's  accountants  as  well  as  the 
accountant  for  the  company.  The  explanation  of  the  destruction 
or  loss  of  the  books  is  not  very  definite  or  certain. 

Mr.  Gerry,  who  had  been  very  familiar  with  the  financial 
affairs  of  the  company  from  the  date  of  its  purchase  in  1898, 
testified  that  about  $160,000,  exclusive  of  "cost  of  attaching 
the  business"  and  "financing,"  had  been  invested  in  the  entire 
plant.  It  is  well  to  state  here  that  the  plant  includes  the  ex- 
change in  the  city  of  Columbia,  the  rural  lines  and  the  toll 
lines.  Mr.  Gerry  further  testified  that  considering  the  "cost  of 
attaching  the  business"  and  "financing"  that  he  thought  in  the 
neighborhood  of  $200,000  had  been  invested  in  the  entire  tele-, 
phone  plant  at  Columbia.  Mr.  Hudson  testified  that  he  could 
not  tell  the  exact  investment  in  the  plant,  but  thought  it  would 
run  even  more  than  Mr.  Gerry  testified,  but  stated  that  Witness 
Gerry  was  in  the  better  position  to  know  as  to  the  actual  finan- 
cial expenditures  than  he  was,  inasmuch  as  Mr.  Gerry  looked 
after  the  financing  of  the  company  while  he  w^as  looking  after 
the  physical  properties. 

In  1906  the  company  was  desirous  of  issuing  bonds  to  secure 
some  $60,000  of  additional  money  with  which  to  rebuild  the 
plant  and  make  needed  additions  and  extensions  thereto;  also 
the  building  of  additional  rural  and  toll  lines.  C.  H.  Ledlie,  an 
engineer  of  St.  Louis,  representing  prospective  bond  purchasers, 
appraised  the  entire  plant  of  defendant  company  in  the  month 
of  February,  1907,  as  of  date  December  31,  1906,  at  $129,600. 
This  appraisement  consisted  of  900  city  lines  at  $100  per  line. 
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making  $90,000,  192  miles  of  farm  lines  at  $125  per  mile,  mak- 
ing $24,000,  and  52  miles  of  toll  lines  at  $300  per  mile,  making 
$15,600,  making  the  grand  total  sum  of  $129,600.  Mr.  Hudson 
testified  that  he  estimated  the  entire  cost  of  the  plant,  "including 
going  value,"  as  of  January  1,  1909,  at  $175,000.  It  is  well  to 
state  that  from  this  date  defendant  company  opened  its  books, 
taking  $175,000  as  its  capital  investment  as  of  that  date,  and 
that  the  records  have  been  reasonably  well  kept  by  it  since, 
which  were  examined  by  the  accountants  for  the  Commission 
and  the  company. 

In  the  summer  of  1909  defendant  company  issued-  bonds  to 
the  amount  of  $60,000,  and  the  proceeds  from  the  sale  thereof, 
amounting  to  $48,0t)0,  were  used  to  rebuild  the  plant  and  make 
the  extensions  for  which  Mr.  Ledlie  had  made  the  estimated  valu- 
ation in  the  early  part  of  1907,  as  heretofore  explained. 

In  June,  1905,  the  capital  stock  was  increased  to  $250,000, 
made  up  of  2,250  shares  of  common  stock  of  the  par  value  of 
$100,  and  250  shares  of  preferred  stock  of  the  par  value  of  $100. 

In  June,  1906,  a  stock  dividend  was  declared,  and  1,000  shares 
of  common  stock  and  250  shares  of  preferred  stock,  amounting 
in  the  aggregate  to  the  sum  of  $125,000,  were  issued.  In  this 
issue  there  was  an  exchange  made  for  the  original  fifty  shares 
of  stock  first  issued  in  1898,  thereby  making  the  amount  of 
stock  dividend  issued  at  this  time  only  $120,000. 

On  April  1,  1913,  a  few  days  before  the  effective  date  of  the 
public  service  commission  law,  a  further  stock  dividend  by  de- 
fendant was  declared  and  $66,500  of  common  stock  was  issued 
to  stockholders,  as  well  as  eighty-five  shares  to  Mr.  Hudson, 
amounting  to  $8,500,  in  exchange  for  seventeen  of  its  first  mort- 
gage bonds  of  $500  each,  thus  making  a  total  issue  of  stock  by 
defendant  company  of  $200,000.  Mr.  Hudson  testified  that,  in 
addition  \o  the  proceeds  of  $48,000  derived  from  the  sale  of  the 
$60,000  of  bonds  issued  in  1909,  and  earnings  from  the  com- 
pany, he  had  invested  in  the  plant  some  additional  money  derived 
from  an  insurance  policy  and  from  the  sale  of  certain:  real  estate, 
making  the  aggregate  sum  of  money  thus  invested  in  the  plant 
by  him  about  $15,000. 

The  seventeen  bonds  are  still  in  the  hands  of  the  company 
wid  held  in  its  reserve  fund. 
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The  report  filed  by  Witness  McShane,  accountant  for  the 
Commission,  gives  as  the  total  plant  investment  of  defendant 
company  as  shown  by  its  books,  as  of  December  31,  1913,  to  be 
$254,753.84.  As  heretofore  explained,  the  records  begin  with 
the  unverified  item  of  $175,000  as  the  plant  account  as  of  Janu- 
ary 1,  1909.  Mr.  McShane's  report  shows  only  one  item  of 
$12,150  as  having  been*  charged  oflF  for  switch  board  and  900 
telephones  replaced.  We  understand  that  the  item  of  $254,- 
753.84,  representing  the  book  investment,  does  not  include  any 
charges,  other  than  the  one  item  above  mentioned,  for  deprecia- 
tion and  replacements  of  the  several  old  plants  which  were  used 
up  or  cast  aside  as  obsolete  at  the  rebuilding  of  the  plant  prac- 
tically new  in  1898  and  1909.  This  item  of  book  investment 
would  be  considerably  reduced  were  these  several  items  to  be 
charged  off  as  hereinafter  shown. 

The  report  submitted  by  the  company's  accountant,  Mr.  Had- 
dath,  shows  the  original  plant  investment  to  be  $262,301.90. 
But  Mr.  Haddath  states  in  his  report  that  he  took  the  "physical 
assets"  $224,257,  and  the  "cost  of  development"  $25,224,  mak- 
ing the  total  sum  of  $249,481,  being  the  figures  shown  by  the 
appraisal  of  Engineer  Sloan  as  being  more  accurate  than  the 
figures  shown  by  the  records.  The  records  do  not  show  what 
part  of  the  original  plant  investment  was  made  in  the  local 
exchange,  the  rural  lines,  and  the  toll  lines,  as  accounts  were 
not  kept  separate  for  each. 

A  comparative  balance  sheet  of  the  reports  as  submitted  by 
Accountant  McShane  for  the  Commission  and  Accountant  Had- 
dath for  the  company  shows  more  plainly  the  items  of  differ- 
ence, as  follows: 

TABLE  NO.  1. 


Assets. 

McShane's 
Report. 

Haddath's 
Report. 

Haddath 
Under. 

Exchange  plant  and  pole  lines 

Accounts  receivable — ^subscribers 

Cash  

$254,763.84 

4,748.68 

216.01 

23,500.00 
17,000.00 

4,162.60 

$249,481.00 
4,510.47 
238.98» 

$  6,272.84 
238.21 

Advances  to  J.  A.  Hudson  on  account 
of  anticipated  dividends   

23,500.00 

Reserve  fund 

17,000.00 

Unextinguished  bond  discount  and  ex- 
pense   

4,162  50 

•  Deficit. 

$304,381.03 

$270,752.49 

$33,628.64 
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TABLE  NO.  1— Continued. 


Liabilities 


Capital  stock   

First  mortgage  6%  gold  bonds  .... 

Notes   payable    

Accounts  payable   

Reserved   for   subscribers'   deposits 
Surplus    


McShane's 
Report. 


$200,000.00 

.  48,000.00 

4,000.00 

4,110.68 

788.50 

47,481.85 


Haddath's 
Report. 


$200,000.00 

48,000.00 

4,000.00 

3,252.13 

788.50 

14J11.86 


$304,381.03    $270,752.49 


Haddatb 
Under. 


$      858.65 
32,V69.99 


$33,628.54 


While  the  audit  of  defendant's  books  available  gives  valuable 
information,  yet  we  do  not  feel  that  the  books  have  been  kept 
sufficiently  accurate  to  clearly  show  the  plant  investment;  and 
the  loss  of  the  early  books,  from  the  date  of  the  purchase  in 
1898  to  January  1,  1909,  the  date  at  which  the  books  show  the 
item  of  $175,000  based  on  the  Ledlie  appraisal  of  1907,  with 
additions  for  the  years  1907  and  1908  added  thereto,  plus  "going 
value/'  are  entirely  missing. 

The  evidence  discloses  that  Mr.  Hudson  had  drawn  from  the 
company  $23,500,  which  was  carried  on  its  books  as  bills  re- 
ceivable. Mr.  Hudson  explains  that  this  was  in  payment  to  him 
for  the  money  that  he  had  advanced  the  company,  derived  from 
the  insurance  policy  and  sale  of  land  as  heretofore  stated. 

Banning  with  the  unverified  item  of  plant  account  of  $175,- 
000  at  January  1,  1909,  and  by  making  the  additions  thereto 
since  said  date  as  shown  by  the  plant  account,  and  by  figuring 
off  a  depreciation  of  6^  per  cent,  we  have  the  following  result: 


Year 

Capitol 
Investment 

Less  Deprecia- 
tion at  6i  % 

Investment  Less 
Depreciation 

January  1,  1909 

December  31,  1909  ... 
December  31,  1910  . . . 
December  31,  1911  ... 
December  31,  1912  ... 
December  31,  1913  . . . 

$175,000.00 
221,688.62 
236,030.01 
242,847.74 
247,474.20 
264,753.84 

$11,375.00 
26,784.76 
41,126.71 
66,911.81 
72,997.63 

$210,313.62 
210,245.25 
201,721.03 
180,562.30 
181,756.21 

We  do  not  accept  the  plant  account  of  $175,000  as  of  Janu- 
ary 1,  1909,  as  being  a  true  and  correct  account  of  the  plant 
investment  at  that  date.  The  proof  shows  that  less  than  $4,000 
was  paid  for  the  old  plant  when  purchased  in  February,  1898, 
and  that  between  that  date  and  July  of  that  year  the  plant  was 
rebuilt  new  at  a  cost  of  between  $30,000  and  $35,000.  The 
proof  shows  that  the  plant  in  1906  needed  rebuilding,  and  was 
rebuilt  in  the  year  1909. 
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In  1906  Mr.  Ledlie  made  what  might  be  called  a  rough  esti- 
mated appraisal  of  the  plant  at  $129,600.  The  plant,  between 
1907  and  1909,  while  being  worn  out  and  depreciating,  in- 
creased, according  to  the  book  entry  on  January  1,  1909,  from 
$129,600  to  $175,000.  It  is  stated  that  this  item  included 
'Agoing  value,"  but  what  amount  was  added  for  going  value  the 
Commission  has  been  unable  to  ascertain.  We  seriously  doubt 
whether  the  plant  account,  if  the  books  had  been  properly  kept 
from  the  beginning,  would  have  shown  a  larger  plant  investment 
than  about  $160,000,  which  was  testified  to  by  Witness  Gerry 
as  being  the  amount  of  money  actually  put  in  the  plant,  not 
including  any  item  for  ^^cost  of  development"  and  securing 
needed  capital.  A  study  of  the  entire  history  of  the  plant 
shows  that  the  exchange  plant  was  practically  rebuilt  in  1909, 
and  that  the  money  was  derived  from  a  sale  of  $60,000  of  bonds 
which  realized  the  company  $48,000,  and  a  small  amount  of 
additional  money  which  was  added  by  Mr.  Hudson,  making  the 
total  expenditures  at  that  time  $67,000. 

With  the  exception  of  the  money  derived  from  the  sale  of 
bonds  and  the  original  purchase  price  of  the  plant,  and  a  small 
amount  of  money  added  to  the  plant  derived  from  the  insurance 
policy  and  the  sale  of  lands  as  testified  to  by  Mr.  Hudson,  the 
plant  has  been  practically  built  from  its  earnings. 

IV.  Estimates  of  Cost  of  Reproduction  New. — Estimates  of 
cost  of  reproduction  new  and  estimates  of  cost  of  reproduction 
new  less  depreciation  were  presented  by  a  number  of  engineers 
for  the  company  and  also  by  Mr.  Player,  the  Commission's  engi- 
neer. The  detailed  inventory  was  made  by  Engineer  Sloan,  of 
the  firm  of  Sloan,  Huddle,  Feustel,  &  Freeman,  for  the  defend- 
ant company.  The  other  engineers  for  the  company  used  this 
detailed  appraisal.  Engineer  Player  also  used  the  detailed  in- 
ventory made  by  Engineer  Sloan,  but  spent  a  number  of  days 
checking  and  verifying  same  as  to  quantities  and  conditions,  and 
applied  his  own  unit  prices  and  overhead  charges. 

The  several  appraisals  presented  by  the  Commission's  ensri- 
neer  and  the  company's  engineers  are  made  as  of  December  31, 
1913,  and  are  shown  in  the  following  tables: 
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Ibtal  Bummaiy  of 

TABLE  NO.  4. 
appraisal  of  Engineer  Allison  for  the  company. 

Exchange 
C.N. 

Rural 
CJi. 

Total 
C.N. 

Toll 
C.N. 

Grand 

Total 
C.N. 

1  Real  estate  

2  Central  office  equip- 

ment   

3  Distribution    system 

4  Subscribers     station 

equipment    

$  18,459 
43,284 

40,722 

$  1,845 
44,869 

6,461 

$  20,304 
88,153 

47,183 

$155,640 

7,782 

$  2,000 
37,644 

269 

$  22,304 
125,797 

47,452 

Total    

6  Add  5  per  cent  engi- 
neering      

$102,465 
5,123 

$53,175 
•   2,659 

$39,913 
1,996 

$195,553 
9,778 

7  Total     

8  Furniture  and  flx-^ 

tures   1 

$107,688 

$55,834 

$163,422 

$41,909 

$205,331 
7,070 

9  Tools  and  teams 
10  Stores  &  supplies  J 

11  Total  plant*  . . . 

12  Insurance,  taxes  and 

interest    

13  Working  )cash   

capital     {supplies  . 

$107,588 

5,003 
6,057 
5,472 

$65,834 
2,528 

$163,422 

7,531 
6,057 
5,472 

$41,909 

2,036 

"  *  "  '286 

$212,401 

9,568 
6,0o7 
5,758 

14          Total    

$124,120 

$58,362 

$182,482  • 

$44,23J 

$233,734 

TABLE  NO.  5. 
Total  summary  of  Engineers  Hale,  Robinson,  Koitzsky,  and  Noble  for  the 

Company. 


Exchange 
C.N. 

Rural 
C.N. 

Total 
C.N. 

Toll 
C.N. 

Grand 
Total 
C.N. 

1  Real  estate   

2  Central  office  equip- 

ment   

3  Distribution    system 

4  Subscribers     station 

equipment   

$  22,122 
63,806 

20,146 

$35,251 
5,562 

$  22,122 
99,057 

25,698 

$45,547 
16 

$  22,122 
144,604 

25,714 

5  Total    

6  Secondary  costs   . . . 

$106,074 
16,125 

$40,803 
6,518 

$146,877 
22,643 

$45,563 
7,605 

$192,440 
30,148 

7  Total    

8  Furniture    and    fix- 

tures    

$122,199 

2,976 
3,050 
6,350 

$47,321 

30 

31 

420 

$169,520 

3,006 
3,081 
6,770 

$53,068 

30 
31 

$222,588 
3,036 

9  Tools  and  teams   . . 
10  Stores  and  supplies 

3,112 

6,770 

11  Total    

12  Working   canital    . . 

$134,676 

$47,802 

$182,377 

$53,129 

$235,506 
7,700 

13  Cost  of  establishing 
business    

• 

44,518 

14          Grand  total    . . 

$287,724 

C.  N. — Cost  new. 

Note. — ^This  report  was  submitted  showing  no  depreciated  value. 


Digitized  by  VjOQQIC 


382 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 


TABLE  NO.  6. 
Total  summary  of  Engineera  Fowler  and  Polk's  appraisal  for  the 

company. 

Exchange 
C.N. 

Rural 
C.N. 

Total 
C.K. 

Toil 
C.N. 

Grand 
Total 
C.N. 

1  Real  estate   

None 

$  21,724 
48,308 

29,459 

2,976 
3,050 

2  Central  office  equip- 

ment   

3  Distribution    system 

4  Subscribers     station 

equipment    

5  Furniture    and    fix- 

tures      

$      125 
38,134 

5,949 

30 
31 

$  21,849 
86,442 

35,408 

3,006 
3,081 

$      450 
33,673 

18 

30 
31 

$  22,299 
120,115 

35,426 

3,036 
3,112 

6  Tools  and  teams   . . 

7  Total     

8  'Add  15  per  cent . . 

$105,517 

15,827 

$44,269 
6,640 

$149,786 
22,467 

$34,202 
5,130 

$183,088 
27,597 

9          Total    

10  Stores  and  supplies 

$121,344 
6,350 

$50,909 
420 

$172,253 
6.770 

$39,332 

$211,585 
6,770 

11  Grand   total    .. 

12  Add  working  capital 

$127,694 

$61,329 

$179,023 

$39,332 

$218,355 
4,000 

*  • 

$222,355 

C.  N. — Cost  new. 

*  15  per5eent  added  for  engineering,  liability,  insurance,  and  interest  dur- 
ing construction. 

Note. — ^This  Taluation  was  submitted,  showing  no  depreciated  value. 

It  is  to  be  noted  that  the  appraisals  of  Player  for  the  Com- 
mission and  Sloan  for  defendant  company  are  the  only  ones 
that  give  estimates  of  the  cost  to  reproduce  the  plant  new,  less 
depreciation. 

This  Commission  held  in  the  McGregor-Noe  Case,  1  Mo.  P. 
S.  C.  R.  468,  that  under  the  decisions  of  the  United  States  Su- 
preme Court  as  well  as  those  of  other  Federal  and  state  courts^ 
the  fair  present  value  of  the  property  means  the  depreciated 
value  of  the  property.  We  need  not  here  stop  to  enter  upon  a 
discussion  as  to  the  correctness  of  this  theory  of  figuring  the  rate 
of  return  upon  the  value  of  the  property,  less  depreciation.  The 
curious  may  find  many  articles  written  by  economists  and  engi- 
neers both  for  and  against  this  theory  of  depreciation  of  the 
value  of  a  public  utility  in  rate  cases. 

;Mr.  Player  estimated  the  depreciated  value  of  exchange,  rural 
and  toll  lines  at  $170,053,  while  Sloan's  is  $179,912.  The  ap- 
praisals of  the  other  engineers  show  no  depreciated  value,  and 
for  that  reason  we  are  unable  to  make  a  comparison  of  same.. 
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The  units  of  cost  of  the  other  engineers  appear  to  be  rather  high^ 
as  we  are  of  the  opinion  that  they  have  applied  cost  units  used 
largely  in  cities  like  St.  Louis  and  Kansas  City. 

It  is  earnestly  contended  by  defendant  that  Mr.  Player's  ap- 
praisal should  be  increased  $2,911  on  cable,  $10,475  on  inside 
installations  of  subscribers'  stations,  and  $6,913  on  two  grades 
of  poles,  making  a  total  increase  in  his  appraisal  of  $20,299^ 
This  also  includes  the  toll  lines,  but  does  not  include  any  item 
for  "cost  of  development"  or  other  "intangible'^  property. 

At  the  hearing,  we  were  of  the  opinion  that  Mr.  Player  was 
rather  low  on  some  of  these  items  about  which  complaint  is  made. 
However,  he  testified  that  he  applied  the  same  units  of  cost  to 
the  Clayton  exchange,  with  which  a  comparison  was  made  on 
cross-examination,  that  he  did  in  the  exchange  in  the  city  of 
St.  Louis,  and  that  the  labor  conditions  are  the  same  at  Clayton 
as  in  the  city  of  St.  Louis,  while  he  thought  labor  cbnditions  at 
Columbia  were  more  favorable  than  at  either  St.  Louis  or  Clay- 
ton. He  further  stated  that  at  both  St.  Louis  and  Clayton  the 
union  scale  of  labor  as  to  hours  and  prices  was  applied,  while 
not  at  Columbia.  He  stated  that  he  allowed  the  same  units  for 
labor  cost  of  placing  cable  at  Columbia  that  he  did  at  Clayton 
and  St.  Louis,  as  that  kind  of  skilled  labor  could  not  be  had  at 
Columbia. 

He  further  testified  that  the  cost  of  subscribers'  stations  in- 
stalled  at  Columbia  was  much  less  than  at  Clayton  or  St  Louis,, 
on  account  of  these  labor  conditions  and  prices  paid  for  same. 
Player  and  Sloan  differ  as  to  the  cost  of  certain  grades  of  poles. 
Sloan  classed  the  poles  as  25'  x  23"  x  38''  known  as  better  than 
class  A,  while  Player  classified  the  poles  as  class  B.  Sloan  used 
$6.27  while  Player  used  $3.92,  a  difference  of  $2.35  in  this 
class  of  poles.  Much  of  the  difference  herein  is  found  in  the 
poles  themselves.  Sloan  values  the  pole  f.  o.  b.  Columbia  at 
$4.33,  while  Player  values  the  pole  at  $2.30,  op  2  cents  higher 
than  the  same  pole,  imder  his  classification,  is  valued  at  St. 
Louis  or  Clayton.  The  actual  difference  in  the  cost  of  the  pole 
is  $2.03.  There  is  also  a  difference  between  these  engineers  in 
the  labor  cost  applied  to  this  pole.  Sloan  used  $1.94  while 
Player  used  $1.23,  or  a  difference  of  $.71 ;  adding  the  difference 
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in  the  cost  of  the  pole,  $2.03,  and  the  difference  in  the  labor 
cost,  $.71,  gives  a  total  difference  of  $2.74,  less  $.39  allowed  by 
Player  for  ^TDutt  treatment"  of  the  pole  and  a  small  additional 
sum  for  profit  on  the  pole  and  labor,  making  a  total  difference 
of  $2.35.  The  proof  shows  that  the  plant  owned  by  defendant 
company  is  one  of  the  best  built  plants  in  the  state  in  a  city  the 
size  of  Columbia. 

In  Sloan's  appraisal  is  an  item  for  "furniture  and  fixtures" 
$2,750,  "tools  and  teams"  $1,792,  to  which  amount  he  adds  15 
per  cent  for  engineering,  etc.,  or  the  sum  of  $681;  266  miles 
of  right  of  way  $1,333;  warehouse  expenses  $3,939,  making  a 
total  of  $5,946,  which  was  disallowed  by  Player  as  improper 
items  included  in  the  appraisal  submitted  by  Mr.  Sloan. 

The  proof  shows  no  warehouse  expenses  were  actually  incurred 
by  defendant  company  in  the  building  of  its  present  plant,  and 
that  no  charge  was  made  by  the  county  for  the  use  of  the  right 
of  ways  of  its  public  roads.  We  think  none  should  be  allowed 
here  for  either  of  said  items.  We  do  not  think  any  item  for 
engineering,  etc.,  should  be  charged  against  the  items  of  furni- 
ture and  fixtures,  tools  and  teams. 

Mr.  Sloan  allowed  $3,500  for  working  capital,  which  we  think 
is  not  an  unreasonable  amount  for  that  purpose. 

An  automobile  belonging  to  defendant  costing  $1,800  when 
new  and  after  three  years'  use  was  appraised  by  Mr.  Sloan  at 
$1,784,  which  item  of  value  was  accepted  by  all  the  other  engi- 
neers presenting  appraisals,  without  question.  Complainants 
challenged  this  item  as  being  entirely  too  high  for  an  automobile 
which  had  been  used  for  three  years.  We  think  this  item  is  too 
high  by  at  least  from  $1,000  to  $1,200. 

We  are  asked  by  counsel  for  defendant  in  this  valuation  to 
state  separately  the  different  items  allowed  for  physical  property 
and  intangible  values.  In  the  case  of  Appleton  Waterworks  Co. 
V.  Railroad  Commission,  164  Wis.  121,  47  L.R.A.(N.S.)  770, 
142  N".  W.  476,  the  court,  answ^ering  a  similar  request,  properly 
stated  the  rule  as  follows :  "However  the  fundamental  difficulty 
with  the  attempt  to  set  a  definite  sum  as  the  measure  of  'going 
value  is  that  it  is  an  attempt  to  divide  a  thing  which  is  in  its 
nature  practically  indivisible.     The  value  of  the  plant  and  busi- 
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ness  IS  an  indivisible  gross  amount  It  is  not  obtained  by  add- 
ing up  a  number  of  separate  items,  but  by  taking  a  comprehensive 
view  of  each  and  all  of  the  elements  of  property,  tangible  and 
intangible,  including  property  rights,  and  considering  them  all, 
not  as  separate  things,  but  as  inseparable  parts  of  one  harmonious 
entity,  and  exercising  the  judgment  as  to  the  value  of  that  entity. 
In  this  way  the  going  value  goes  into  the  final  result,  but  it  would 
be  difficult  for  even  an  expert  to  say  how  many  dollars  of  the 
result  represent  it." 

We  adopted  this  rule  in  the  McGregor-Noe  Case,  supra,  and 
we  see  no  good  reason  why  we  should  depart  from  it  in  this 
case. 

We  think  it  would  serve  no  useful  purpose  to  enter  upon  an 
elaborate  and  detailed  comparison  of  the  several  appraisals  by 
the  other  engineers  submitted  in  this  case,  and  of  their  several 
estimates  of  value  and  units  of  cost  and  estimates  of  intangible 
values  and  the  different  theories  used  by  each  in  arriving  at  his 
estimates  for  reproduction  of  defendant's  plant  We  have  care- 
fully considered  each  in  this  case.  It  is  essential  to  always 
bear  in  mind  that  all  such  appraisals  by  engineers  using  the 
"reproduction  new"  theory  are  only  opinion  estimates  of  cost 
of  such  witnesses  of  the  property  thus  appraised. 

Upon  a  full  consideration  of  all  the  evidence  introduced  in 
this  case,  the  Commission  finds  as  a  fact  that  the  fair  present 
value  for  determining  reasonable  and  just  rates  in  this  case,  of 
all  the  property  of  the  (1)  local  exchange,  (2)  rural  lines,  and 
(3)  toll  lines  of  defendant  company,  as  of  date  December  31, 
1913,  used  and  useful  by  defendant  company  in  the  service  of 
the  public,  considering  said  plant  and  each  class  of  its  property 
as  a  going  concerii,  and  taking  into  account  the  fact  that  said 
plant  and  each  class  of  its  said  property  is  in  successful  opera- 
tion, and  including  engineering,  supervision,  and  interest  dur- 
ing construction,  organization,  and  general  expenses,  legal  ex- 
penses, contingent  expenses,  insurance,  general  contractor's  profitj 
promotion  and  other  development  expenses,  working  capital,  and 
including  all  other  elements  of  value,  tangible  and  intangible, 

as  used  in  the  public  service  in  furnishing  telephonic  services, — 
P.U.R.'15C.— 26. 
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is  as  follows:  (1)  City  exchange,  $105,000;  (2)  rural  lines, 
$42,000;  and  (3)  toll  lines,  $35,000, — ^making  a  total  sum  of 
$182,000,  which  said  several  sums  are  hereby  fixed  and  deter- 
mined by  the  Commission  to  be  the  fair  present  value  of  each 
of  said  classes  of  property  as  of  said  date,  for  the  purpose  of 
determining  reasonable  and  just  rates  in  this  case. 

V.  Income  and  Operating  Account. — No  records  have  been 
kept  by  defendant  company,  showing  separately  the  expenses  of 
operating  the  exchange,  rural  and  toll  lines,  and  the  Commis- 
sion's accountant  was  unable  to  prepare  statements  showing  sep- 
arately the  operating  expenses  of  the  three  divisions  of  the  plant 

The  accountant  for  defendant  submitted  statements  based  on 
mere  estimated  amounts  of  the  several  operating  accounts.  We 
do  not  feel  warranted  in  accepting  these  estimated  divisions. 

We  include  all  gross  earnings  to  the  company,  and  all  gross 
operating  expenses  of  the  company  as  shown  by  the  records  as 
kept.  It  is  suggested  that  defendant  company  hereafter  keep 
separate  accounts  showing  all  its  income  and  operating  expenses 
in  the  exchange,  rural  and  toll  line  departments. 

Mr.  Haddath,  in  his  report,  deducted  from  the  gross  revenue, 
75  per  cent  of  iixe  revenue  from  the  toll  business,  but  left  in  the 
operating  expenses  all  of  the  expense  of  maintaining  and  operat- 
ing the  toll  plant  and  equipment,  and  also  included  the  entire* 
amount  of  interest  on  bonds  in  operating  expenses,  before  arriv- 
ing at  the  net  revenue. 

The  following  table  shows  the  profit  and  loss  account  as  shown 
from  the  report  filed  by  Accountant  McShane  for  the  period  of 
five  years,  ending  December  31,  1913. 

TABLE  NO.  7. 


1909 

1910 

1911 

1912 

1913 

Operating 

revenues: 
City  exchange  rev. 
Rural  lines  rev.  . . 

Toll  lines  rev 

Miscellaneous  .... 

$21,553.75 
6,308.15 
7,854.69 
1,454.04 

$36,170.63 

$28,259.05 
5,608.89 
9,784.51 
2,445.05 

$31,447.96 

5,560.81 

10,458.94 

1,867.74 

$33,355.89 

6,781.05 

11,952.66 

2,637.75 

$34,977.85 

5,662.46 

12,645.47 

1,723.53 

Total  operating 
revenue    

$46,097.50 

$49,335.45 

$63,627.34 

$54,909.30 
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1909 

1910 

1911 

1912 

1913 

Operating 
eapenaea  : 

Maintenance 

Traffic  expenses  .. 

Commercial  exp. . . 

General     and     ad- 
ministrative exp. 

Toll  expense 
(Commissions) 

$  3,932.43 
6,847.96 
2,693.26 

3,164.05 

1,107.11 

$  7,205.66 
7,648.93 
8,946.09 

4,580.91 

1,761.44 

$  5,413.08 
8,212.01 
4,178.56 

7,184.10 

1,500.57 

$  6,548.72 
8,707.04 
4,705.37 

6,057.39 

1,737.66 

$  6,621.35 
9,206.54 
4,250.98 

5,711.77 

1,684.86 

Total  operating  ex- 
pense     

$17,744.81 

$25,143.03 

$26,438.32 

$27,756.18 

$27,375.50 

Net   operating  rev. 

$18,425.82 

$20,954.47 

$22,897.13 

$25,871.16 

$27,533.80 

The  only  item  contained  in  the  operating  expenses  about 
which  complainants  make  objection  is  the  item  of  Mr.  Hudson's 
salary  of  $5,000  per  annum.  We  understand  that  this  salary  is 
for  services  as  manager  of  the  exchange,  rural  and  toll  lines  of 
defendant  company.  His  salary  in  1909  was  $3,600,  in  1910 
it  was  $4,200,  for  1911  $4,800,  for  1912,  $5,000,  and  for  1913 
$5,000.  While  complaint  is  made  against  this  item,  yet  com- 
plainants offered  no  testimony  to  prove  that  such  a  salary  is 
exorbitant  for  the  services  actually  rendered  by  Mr.  Hudson. 
On  the  other  hand,  defendant  company  offered  testimony  of 
other  telephone  operating  managers  tending  to  prove  that  said 
salary  is  not  an  unreasonable  charge  against  defendant  company^ 
It  is  to  be  observed  that  Mr.  Hudson  owns  practically  all  of  the 
stock  of  defendant  company,  except  qualifying  shares,  and  his^ 
employment  by  the  corporation  is  not  that  of  a  manager  at 
arm's  length  with  an  independent  corporation.  Mr.  Hudson  ex- 
plained his  salary  thus:  "I  draw  now  $5,000  a  year;  I  think  I 
started  in  here  possibly  at  $1,800  a  year,  but  I  am  not  sure  about 
that ;  I  have  not  had  time  to  look  it  up:  when  we  built  this  plant: 
my  recollection  is  that  I  was  drawing  $3,000  a  year,  and  a  year,, 
or  possibly  a  little  more  than  that  ago,  I  think  I  raised,  the  sal- 
ary was  raised  to  $4,000,  and  then  later,  probably  a  year  or  more 
than  a  year  ago,  it  was  raised  to  $5,000  a  year." 

While  it  may  appear  from  the  testimony  that  Mr.  Hudson 
has  been  rather  liberal — even  generous — in  allowing  himself  a 
salary  as  manager  of  defendant  company,  yet  in  the  absence  of 
any  evidence  by  complainants  that  said  salary  is  exorbitant  and 
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unreasonable,  and  was  intended  as  a  mere  scheme  or  device  to 
divert  part  of  the  earnings  of  the  company  into  an  operating  ex- 
pense instead  of  a  net  income,  we  do  not  feel  justified  in  disallow- 
ing any  part  of  it  as  an  operating  expense. 

VI.  Boarding  and  Rooming  House  Rate. — ^Defendant  com- 
pany has  classified  all  private  residences  where  more  than  one 
boarder  or  roomer  is  kept  as  boarding  and  rooming  houses,  and 
has  applied  a  rate  of  $6  per  annum  higher  to  such  residences  than 
to  those  where  one  or  no  boarders  are  kept  The  reasonableness 
of  such  a  classification  is  vigorously  challenged  by  complainants 
as  being  unreasonable  and  unjust,  and  having  no  proper  foun- 
dation in  fact  for  such  a  classification.  The  proof  is  undisputed 
that  in  no  other  city  or  town  in  this  state  is  there  such  a  classi- 
fication in  existence  as  is  found  at  Columbia.  Complainants 
offered  in  evidence  testimony  showing  that  at  various  cities  and 
towns  in  Missouri  where  other  state  educational  institutions  are 
located,  that  no  such  boarding  and  rooming  house  classification  is 
attempted  to  be  made,  or  an  extra  charge  made  therefor.  The 
proof  even  went  beyond  this  state  to  show  at  Lawrence,  Kansas, 
where  the  university  of  that  state  is  located,  that  no  such  classi- 
fication or  charge  is  made. 

Defendant  attempts  to  justify  the  classification  on  the  ground 
that  there  are  a  large  number  of  private  residences  in  Columbia 
which  keep  boarders  or  roomers,  and  for  that  reason  there  should 
be  such  a  classification  in  that  city  while  another  city  having 
a  smaller  number  of  private  residences  who  kept  boarders  and 
roomers  would  not  justify  such  a  classification. 

A  very  discriminatory  practice  of  defendant  in  respect  to 
this  rate  is  that  it  is  charged  for  a  whole  year,  even  though  the 
boarder  or  roomer  should  quit  immediately,  while  the  collections 
are  made  from  month  to  month  for  this  class  of  service,  the  same 
as  the  other  classes  of  service  furnished  by  defendant.  N"o  such 
rule  is  enforced  by  defendant  as  to  any  other  class  of  service  so 
far  as  the  proof  in  this  case  disclosed.  A  merchant  might  take 
the  business  rate  for  one  month  and  cease  to  do  business  as  a  mer- 
chant, and  he  would  not  be  charged  a  business  rate  for  the  re- 
maining eleven  months  of  the  year,  while  the  private  residence 
subscriber  who  might  start  a  school  year  with  two  boarders  and 
cease  to  keep  more  than  one,  or  none,  at  the  end  of  the  first 
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month,  yet  defendant  would  charge  such  private  residence  sub- 
scriber the  rate  for  the  entire  twelve  months,  which  would  be 
$5,50  in  excess  of  the  rate  during  the  first  month  for  which 
the  service  was  actually  rendered.  We  think  this  practice  clearly 
violates  the  provisions  of  the  Public  Service  Commission  law 
which  prohibits  discrimination  of  every  kind  and  class.  No  one 
would  contend  that  a  doctor  who  subscribed  for  a  phone  and  con- 
tinued the  practice  of  medicine  for  a  month  only  should  be 
charged  the  remaining  eleven  months  a  rate  for  a  profession  he 
was  not  engaged  in. 

Mr.  Hudson,  in  testifying  in  this  case,  stated  that  boarding- 
house  rates  were  made  for  a  year.  "We  would  not  fool  with  it 
for  one  or  two  months."  He  further  testified  that  "I  would  like 
to  cut  the  boarding  houses  out,  if  they  will  adjust  the  rate  so  I 
can  halfway  live;  I  would  be  glad  to  do  it;  it  is  a  nuisance." 
He  further  testified  that  he  only  tolerated  the  rate  and  classifi- 
cation because  of  the  necessity  of  "getting  revenue  to  meet  the 
requirements,"  and  that  he  only  classified  private  residences 
as  boarding  houses  because  of  the  larger  number  of  them  in 
Columbia.  There  was  proof  that  the  students,  who  number  more 
than  2,000  yearly,  published  a  directory  of  their  own,  giving 
their  names,  residence,  and  telephone  number  where  they  resided 
during  their  stay  at  Columbia. 

The  defendant  contends  that  the  extra  charge  for  the  boarding 
and  rooming  house  rate  to  private  residences  is  made,  not  on 
the  theory  that  the  boarder  or  roomer  has  any  right  to  use  the 
phone,  but  on  the  theory  that  the  subscriber  of  the  private  resi- 
dence will  use  the  phone  more  by  reason  of  having  the  two  or 
more  boarders  in  the  home.  The  position  of  tlie  company  on 
this  point  is  more  clearly  shown  by  the  testimony  of  Mr.  Hud- 
son, its  manager,  as  follows: 

Q.  These  boarding  houses  pay  extra  on  account  of  these  board- 
ers? 

A.  Yes,  sir;  not  for  the  boarders,  but  because  a  boarding 
house,  the  keeper  of  a  boarding  house  will  use  a  telephone  more 
than  if  she  did  not  have  any  boarders. 

Q.  You  permit  the  boarders  to  use  when  the  house  pays  extra  I 

A.  We  do  not  recognize  boarders  as  subscribers ;  as  a  matter  of 
fact  they  So  use  the  telephone. 
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Q.  That  is  what  you  charge  for? 

A.  No,  sir ;  it  is  not  for  the  use  of  the  boarders,  it  Is  for  the 
use  of  the  telephone  by  the  keeper  of  a  boarding  house. 

Q.  How  much  more  does  a  lady  who  takes  boarders  use  a  tele- 
pli()iie,-^auy  more  than  a  lady  who  does  not  ? 

A.  I  could  not  say  exactly  how  much,  but  of  course  they  use 
it  a  great  deal,  just  as  a  large  family  usee  a  telephone  more  than 
a  snidl  family. 

Q.  That  is,  the  children  use  it  if  you  have  a  large  family? 

A.  Yes,  sir;  certainly. 

Q.  If  you  take  any  boarders,  then  the  boarders  use  it? 

A.  Yes,  sir;  but  we  do  not  recognize  boarders  as  subscribers. 

Table  No.  8,  which  follows,  gives  a  comparison  of  the  tele- 
phone rates  charged  by  defendant  at  Columbia  and  those  charged 
by  other  companies  in  a  number  of  cities  in  this  state  having 
about  the  same  or  a  larger  population  than  Columbia: 

TABLE  NO.  8. 
Comparative  statement  of  telephone  rates  in  Missouri  cities: 


Rural  Rate. 

City  Rate. 

Company  Fur- 
nishes and 
Maintains 
Equipment. 

Name. 

Pop. 
1910 

Bus. 
Special. 

$36.00 

24.00 

24.00 
36.00 

36.00 

24.00 
36.00 
42.00 
36.00 

Bus. 
Party. 

Res. 
Special. 

$24.00 

18.00 

18.00 
21.00 

21.00 

18.00 
24.00 
24.00 
22.00 

Res. 
Party. 

$18.00 

16.00 
18.00 

16.00 

15.00 
18.00 
21.00 
18.00 

Bus. 

Res. 

Columbia  . . 
Carthage 

(BeU)  ... 
Carthage 

(Indp.)  .. 
Moberly  ... 
Sedalia 

(BeU)  ... 
Sedalia 

(Indp.)  .. 
Hannibal    .. 

Joplin 

Springfield  . 

9,662 

9,483 

9,483 
10,923 

17,822 

17,822 
19,000 
32,000 
35,000 

$30.00 

21.00 
30.00 

36.*  66 
30.00 

$24.00 
18.00 

isioo 

18.00 

isioo 

30.00 
18.00 

$18.00 

18.00 

30.00 
18.00 

t 

18.00 

isioo 

30.00 
18.00 

From  this  table  of  rates  it  appears  that  Columbia  has  a  rather 
high  schedule  of  rates  for  a  city  of  that  size.  It  can  only  be 
justified  on  the  ground  of  the  high-class  construction  and  ex- 
pensive nature  of  the  plant  built  by  defendant. 

From  a  careful  reading  of  all  of  the  evidence  in  ^lis  case,  it 
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is  clear  to  our  minds  that  a  private  boarding  and  rooming  house 
rate  will  cause  much  dissatisfaction,  and  will  practically  require 
the  policing  of  such  houses  to  apply  a  separate  rate,  from  month 
to  month,  without  discriminatioti.  We  have  searched  in  vain  for 
the  ruling  of  some  other  Commission  on  this  question,  but  have 
been  unablfe  to  find  any  decision  bearing  directly  in  point 

One  of  the  nearest,  by  analogy,  is  the  case  of  Birmingham 
Waterworks  Co.  v.  Truss,  135  Ala.  630,  33  So.  667.  This  was  a 
case  where  the  franchise  granted  the  water  company  provided  a 
rate  for  "dwellings,"  and  an  attempt  was  made  by  the  water 
company  to  change  the  classification  because  the  owner  kept 
boarders  and  roomers.  The  court  said,  because  "six  or  seven 
boarders  live  in  the  house  and  a  few  others  take  meals  there  does 
not  destroy  its  character  as  a  dwelling." 

Again,  it  was  held  in  Com.  ex  rel.  Smith  t.  Cuncannon,  3 
Brewst.  (Pa.)  344-347,  that  a  boarding  house  is  for  the  ac- 
commodation only  of  those  who  are  accepted  as  guests  by  the 
proprietor,  and  is  as  much  a  private  house  as  if  there  were  no 
boarders. 

We  think  there  can  be  no  question  but  what  public  boarding 
houses  and  public  rooming  houses,  as  defined,  in  cities  and  towns 
paying  an  occupation  tax,  should  pay  a  higher  rate  or  take  a  dif- 
ferent classification  than  that  of  private  residences  keeping  room- 
ers and  boarders. 

Witness  Johnson,  who  testified  in  this  case  and  qualified  as  a 
telephone  operating  expert  of  wide  and  extended  experience, 
was  asked  by  one  of  the  Commissioners  to  give  his  opinion  with 
reference  to  distinguishing  between  a  private  residence  and  a 
private  boarding  and  rooming  house,  and  in  reply  thereto,  he 
stated :  "That  is  a  question  that  I  do  not  believe  any  two  com- 
panies go  into  it  the  same  way;  we  tried  that  proposition  in 
several  places;  I  remember  when  I  was  in  Ohio  we  tried  that 
same  proposition  as  to  where  the  line  of  demarcation  went  be- 
tween a  residence  and  a  place  of  business,  and  in  that  case  they 
had  an  occupation  tax,  and  we  charged  them  a  business  rate 
wherever  they  paid  an  occupation  tax ;  we  had  no  boarding  house 
rate." 

Mr.  McHenry,  who  operates  the  telephone  exchange  at  Jeffer- 
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son  City,  testified  that  he  had  no  separate  boarding  house  rate  in 
his  company^s  classification. 

The  proof  in  this  case  shows  that  for  the  year  1913  there 
were  161  subscribers  in  Columbia  who  were  charged  the  board- 
ing and  rooming  house  rate  by  defendant.  Of  course  what  is 
said  in  this  opinion  is  not  to  be  construed  to  mean  that  the. 
fraternity  houses  and  university  clubs  are  not  to  carry  a  different 
rate  from  that  of  a  private  residence. 

Mr.  Hudson  testified  that  there  were  about  one  hundred  pri- 
vate residences  which  were  charged  the  boarding  and  room- 
ing house  rate.  Even  figuring  the  total  number  of  161  as  all 
being  private  residences,  this  makes  an  additional  charge  of 
$966  against  such  private  residences  under  the  boarding  and 
rooming  house  rate,  and  if  discontinued  would  make  a  reduction 
in  defendant's  total  gross  income  of  $966  per  annum. 

We  hold  that  under  the  facts  and  the  evidence  in  this  case 
that  the  classification  of  private  residences  having  two  or  more 
boarders  or  roomers  as  boarding  and  rooming  houses  is  unrea- 
sonable and  unjust;  and,  further,  that  the  application  of  such 
rate  for  a  full  year,  regardless  of  the  fact  whether  such  residences 
keep  boarders  during  the  entire  year,  is  discriminatory  and  vio- 
lates the  provisions  of  the  Public  Service  Commission  law  against 
unjust  discrimination,  and  should  be  abrogated  as  a  separate 
classification. 

VII.  Cash  Deposit  Rule. — Defendant  has  in  force  the  follow- 
ing rule  with  reference  to  advance  payments  or  cash  de- 
posits which  it  requires  at  the  time  of  the  installation  of  a  tele- 
phone for  a  new  subscriber,  as  follows :  "A  deposit  of  $3  shall 
be  made  with  each  order  for  service  in  the  city  exchange,  which 
deposit  will  be  credited  on  account  of  service  in  the  concluding 
weeks  of  a  full  year." 

Defendant  company  denies  that  this  is  an  installation  charge 
as  that  term  is  usually  understood.  The  proof  shows  that  the 
subscriber  making  this  deposit  of  $8  is  given  credit  for  same  on 
the  last  months  of  the  year  following  his  installation.  Should 
he  discontinue  the  use  of  his  phone  before  the  end  of  the  year, 
his  deposit  then  becomes  a  forfeit. 

Complainants  charge  that  said  rule  is  unreasonable  and  un- 
just and  that  same  should  be  discontinued.     The  proof  shows 
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that  much  controversy  and  dissatisfaction  has  come  about  by  rea- 
son of  the  enforcement  of  this  rule  by  defendant  company. 

Defendant  takes  the  position  that  the  installation  of  a  tele- 
phone and  furnishing  of  service  makes  an  immediate  outlay  on 
the  part  of  the  company,  and  for  that  reason  it  is  justified  in 
requiring  said  deposit  of  $3.  Defendant  takes  the  further  po- 
sition that  short-term  contracts,  that  is,  contracts  for  periods  of 
less  than  one  year,  are  improfitaUe  at  the  regular  rate,  and  that 
the  forfeit  of  the  $3  is  justifiable  on  that  ground* 

This  very  contention  was  very  ably  and  clearly  answered  by 
the  Kailroad  Commission  of  Nevada  in  a  complaint  filed  against 
the  Pacific  Telephone  &  Telegraph  Company,  Case  No.  207, 
decided  February  21, 1914,  and  we  quote  from  that  opinion,  with 
our  approval,  as  follows :  "To  this  reason,  it  may  be  answered 
that  every  act  performed  by  a  telephcwie  company,  or  any  other 
public  utility,  that  is  requisite  for  the  rendering  of  the  service, 
standing  by  itself,  is  an  item  of  expense.  The  abrogate  of  these 
items  makes  up  the  aggregate  expenses  of  the  public  utility. 
We  are  not  able  to  appreciate  the  force  of  the  contention  that 
every  specific  item  of  such  expense  should  be  specially  provided 
for  in  the  conduct  of  the  business  of  the  utility.  It  seems  to  us 
that  the  charges  made  for  the  service  should  be  so  adjusted  as  to 
afford  the  company  a  fair  return  for  the  service  as  a  whole.  If 
attempt  is  made  to  single  out  particular  items  of  expense  and. 
provide  for  them  specially,  no  good  reason  appeals  why  the  same 
ahould  not  be  done  with  regard  to  all  items  of  expense,  which 
would  lead  to  a  very  complex  business  situation.  The  installing 
of  telephones  is  an  essential  part  of  the  business  of  a  telephone 
company.  Without  such  installation,  the  service  cannot  be  ren- 
dered; therefore,  sound  business  policy  would  seem  to  require 
that  charges  would  be  applied  which  would  cover  the  services  as 
a  whole,  which,  necessarily,  includes  every  specific  item  of  ex- 
pense." 

The  same  question  was  passed  upon  by  the  Railroad  Com- 
mission of  the  State  of  California  in  the  case  Re  Goodrich,  in 
which  the  Commission  stated:  "The  applicant  asks  the  Com- 
mission also  for  permission  to  charge  his  patrons  an  amount  of 
^5  returnable  after  one  year,  with  interest  at  6  per  cent  as  a 
^aranty  that  subscribers  will  retain  service  for  that  period.    So 
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many  complaints  have  reached  the  Commission  from  the  pa- 
trons of  various  public  utilities  of  this  state  with  reference  to 
deposit,  that  the  Commission  will  in  the  near  future  institute 
proceedings  calling  into  question  the  reasonableness  of  this  prac- 
tice ;  and  while  not  denying  the  right  of  public  utilities  for  rea- 
sonable protection  against  possible  losses^  I  deem  it  advisable 
to  withhold  this  permission  for  the  present." 

The  Public  Service  Commission  of  the  State  of  Washington,  on 
September  24,  1914,  Order  No.  1791,  adopted  general  rules  gov- 
erning telephone  companies  in  that  state  with  reference  to  cash 
deposits,  and  the  payment  for  services  in  advance.  It  may  be  of 
interest  to  set  forth  said  rules  at  length,  which  are  as  follows : 

"Rule  No.  1.  No  cash  deposit  or  other  security  for  installa- 
tion of  instriiments,  for  the  payments  of  accounts  for  local  ex- 
change service,  or  long  distance  service  between  points  within 
the  state  of  Washington,  or  for  any  other  purpose,  shall  be  re- 
quired of  any  telephone  subscriber  by  any  telephone  company 
(other  than  a  city  or  town)  owning,  operating,  or  managing  any 
telephone  line  or  part  of  telephone  line,  used  in  the  conduct  of 
the  business  of  affording  telephonic  communication  for  hire  with- 
in the  state  of  Washington :  Provided,  that  deposit  may  be  re- 
quired for  any  local  or  long  distance  call  originating  at  a  pay 
station.'' 

"Rule  No.  2.  Any  telephone  company  may  require  from  any 
subscriber,  payments  in  advance  from  month  to  month  for  local 
exchange  service,  and  may  disconnect  any  telephone,  private  ex- 
change, or  other  instrumentality,  device,  or  apparatus  of  any 
subscriber  and  discontinue  such  subscriber's  service,  on  or  after 
the  expiration  of  ten  days  from  the  date  on  which  any  account 
for  local  service  or  long  distance  service  becomes  due  and  pay^ 
able  (in  advance  or  otherwise),  when  any  such  account  remains 
unpaid  after  the  expiration  of  ten  days  from  such  date  and  from 
the  date  of  delivery  of  itemized  account  to  such  subscriber.'* 

In  Cole  V.  Ft.  Scott  &  N.  L.  H.  W.  &  P.  Co.  1  Mo.  P.  S.  C. 
130,  we  held  that  an  electric  light  and  water  company  required 
to  render  service  upon  a  meter  basis,  and,  where  the  amount  of 
the  bill  or  charge  could  not  be  determined  in  advance,  might 
reasonably  require  a  deposit  or  security  in  the  nature  of  a  guar- 
anty for  securing  the  collection  for  such  service.     We  do  not 
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think  the  same  reason  exists  -with  reference  to  the  collection  of 
rates  for  telephone  service  where  such  charges  are  known  in  ad- 
vance. ' 

This  Commission  has  no  desire  to  deny  to  any  telephone  com- 
pany the  right  to  reasonably  protect  itself  against  loss  through 
the  inability  or  unwillingness  of  its  customers  to  pay.  We  see 
no  reason  why  a  charge  for  three  months  in  advance  for  every 
telephone  when  installed,  with  charges  monthly  in  advance  there- 
after, will  not  fairly  and  reasonably  protect  the  company  against 
loss.  It  is  possible  that  rare  and  exceptional  cases  might  occur 
when  such  a  method  of  payment  would  not  be  adequate  protec- 
tion. As  in  the  case  of  private  enterprises,  public  utilities  must 
expect  to  take  some  chances.  All  business  involves  some  risk. 
We  believe  that  if  the  company  be  allowed  to  charge  three  months 
in  advance  at  the  time  of  installing  the  telephone,  and  thereafter 
to  collect  for  one  month  in  advance,  it  will  be  fairly  and  rea- 
sonably protected.  Such  a  course  will  do  away  with  the  dis- 
crimination complained  of,  and  remove  very  much  of  the  friction 
and  ill-feeling  which  has  been  engendered  against  defendant  by 
the  exacting  of  the  $3  deposit.  It  is  the  opinion  of  the  Com- 
mission that  the  custom  of  requiring  a  deposit  of  $3  upon  the 
installation  of  the  telephone  should  be  discontinued,  and  that  in 
lieu  thereof  defendant  company  should  be  permitted  to  charge 
for  three  months  in  advance  as  a  condition  precedent  to  the  in- 
stallation of  the  telephone,  and  that  thereafter  one  month's  ad- 
vance payment  may  at  all  times  be  required. 

This  rule  is  suggested  for  the  city  exchange,  and  not  to  apply 
necessarily  to  the  rural  subscribers.  Since  the  circumstances 
might  warrant  a  different  rule  in  other  cities  and  towns  by  dif- 
ferent companies,  it  is  to  be  understood  that  the  rule  here  sug- 
gested is  for  the  defendant  company  under  the  facts  and  circum- 
stances as  disclosed  in  this  case. 

What  is  said  here  applies  with  equal  force  to  the  rule  of  de- 
fendant with  reference  to  charging  50  cents  where  there  is  a 
telephone  in  a  house  moved  to,  which  is  connected  up  and  suit- 
able service  can  be  rendered  without  further  change.  The  charge 
of  50  cents  for  such  service  should  be  discontinued  upon  the  same 
principle  that  the  deposit  fee  of  $3  is  ordered  discontinued. 

The  report  of  the  Commissioner's  accountant  shows  that  for 
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the  year  1913  the  total  charges  for  installation  and  removal  fees 
by  defendant  company  aggregate  $1,106.10.  The  report  does  not 
disclose  how  much  of  this  sum  was  for  installation  or  for  removal 
fees,  nor  does  it  disclose  how  much  of  the  installation  fees,  if 
any,  were  forfeited  by  reason  of  the  subscribers  not  using  the 
phones  for  one  whole  year  after  the  installation  of  same.  Neither 
are  we  able  to  ascertain  what  amount  was  received  from  the  50 
cent  charge  where  one  subscriber  surrendered  his  phone  and 
another  subscriber  moved  into  the  residence  and  accepted  and 
used  the  same  without  a  new  installation. 

VIII.  Reserve,  Depreciation,  and  Rate  of  Return. — The  Com- 
mission is  of  the  opinion  that  the  rate  of  return  in  this  case 
should  be  at  least  7^  per  cent,  considering  the  hazard  of  the  . 
telephone  business  as  a  whole,  and  further  taking  into  consid- 
eration the  fact  that  the  rural  and  toll  lines  are  considered  as  a 
part  of  the  plant  in  this  case. 

As  to  the  percentage  that  should  be  allowed  for  annual  de- 
preciation  reserve  and  contingencies,  the  Commission  is  of  the 
opinion  that  6^  per  cent  is  a  reasonable  allowance  on  such  a 
plant,  of  the  size  and  character  of  the  one  here  being  valued. 

Defendant  has  set  aside  the  sum  of  $17,000  as  a  depreciation 
reserve,  which  has  been  invested  by  defendant  in  the  following 
securities :  Twenty-four  first-mortgage  6  per  cent  bonds  of  $500 
each,  of  defendant  company,  and  fifty  shares  of  $100  each  of 
Southwestern  Blaugas  Company's  7  per  cent  cumulative  pre- 
ferred stock. 

The  proof  in  this  case  discloses  that  defendant  issued  its  own 
stock  as  dividend  stock  to  Mr.  Hudson  in  exchange  for  its  said 
twenty-four  bonds  which  it  now  holds  in  its  reserve. 

The  Commission's  accountant  did  not  include  in  the  state- 
ment of  the  gross  earnings  as  set  forth  in  table  No.  7  the  earnings 
from  said  bonds  and  stock  now  held  as  reserve,  but  excluded  such 
earnings  to  be  added  as  a  part  of  the  reserve,  and  not  as  forming 
any  party  of  the  gross  income  of  defendant  company. 

On  the  aggregate  valuation  of  $182,000,  and  figuring  the  an* 
nual  rate  of  return  at  7^  per  cent  and  the  annual  rate  of  depreci- 
ation at  6J  per  cent,  which  equals  $25,480  that  defendant  com- 
pany is  entitled  to  earn  per  annum  on  its  entire  plant     Table 


Digitized  by  LjOOQ IC 


IN  RE  SIMMS  V.  CX)LUMBIA  TELEPH.  CO.  397 

• 

Ko.  7,  giving  the  total  gross  income  and  operating  expenses,  shows 
that  for  the  year  1913  the  total  net  income  to  defendant  company 
was  $27,553.80,  from  which,  if  we  deduct  $25,480,  leaves  a 
balance  of  $2,053.80  that  defendant  made  for  said  year  more 
than  a  fair  return  on  said  valuation. 

The  evidence  in  this  case  shows  that  the  discontinuance  of 
the  classification  on  boarding  and  rooming  houses  and  the  re- 
duction of  that  rate  of  $6  per  annum  would  make  a  reduction 
of  approximately  $966  from  the  total  gross  revenue  of  defendant 
company  for  the  year  1913.  The  discontinuance  of  the  cash 
deposit  and  forfeiture  rule  will  amount  to  approximately  $1,000 
per  annum  as  based  on  the  year  1913.  The  reduction  of  amounts 
equal  to  these  two  items  would  about  equal  the  item  of  $2,053.80 
that  defendant  should  cease  taking  from  the  public  on  the  valu- 
ation as  fixed  by  the  Commission.  Of  course  it  is  impossible  to 
know  just  to  an  exactness  the  amounts  of  these  several  reduc- 
tions, but  it  may  be  reasonably  estimated  to  approximate  $2,000 
per  annum. 

As  stated  elsewhere  in  this  opinion,  the  scale  of  rates  charged 
by  defendant  company  for  a  city  containing  the  population  of 
Columbia  appears  to  be  rather  high,  and  can  only  be  justified 
by  reason  of  the  well  and  expensively  built  plant  by  defendant 
company.  We  do  not  feel  justified  in  saying  that  said  ratea 
are  unreasonable  per  se  in  considering  the  population  of  Colum- 
bia, and  that  the  State  University  is  located  there,  and  the  high 
class  service  which  all  of  the  proof  discloses  is  being  given  by  de- 
fendant company  to  its  subscribers. 

IX,  Other  Parts  of  Complaint  Dismissed, — 1.  Complainants 
contend  that  50  cents  a  month  additional  for  an  extension  phone 
is  excessive  and  should  be  reduced.  The  proof  in  this  case  is  all 
one  way  that  such  is  the  accustomed  charge  throughout  the  state. 
Neither  the  complainants  npr  the  defendant  have  introduced  evi- 
dence showing  a  complete  detailed  analysis  of  the  cost  of  main- 
taining the  extension  set  and  the  increased  use  of  the  phone  by 
reason  of  the  extension  set.  The  enormous  amount  of  Commission 
work  has  prevented  a  detailed  study  and  analysis  by  the  Com- 
mission's engineers  as  to  the  reasonableness  of  this  charge.  With- 
out such  an  investigation,  we  do  not  feel  that  we  could  intelli- 
gently prescribe  a  rate  different  from  that  established  by  custom 
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as  shown  by  this  case,  and  will  therefore  dismiss  that  part  of  the 
complaint  without  prejudice  until  a  full  and  complete  study  of 
the  extra  cost  of  service  by  reason  of  the  use  of  the  extension 
phone,  in  some  other  hearing  or  investigation  to  be  held  later  by 
the  Commission,  can  be  had. 

2.  Complainants  further  contend  that  the  subscribers  should 
be  permitted  to  own  and  furnish  the  extension  phones.  Here 
again  the  proof  is  all  one  way, — that  to  insure  good  and  efficient 
service,  the  telephone  company  should  own  all  such  parts  of  its 
instruments  and  be  held  responsible  for  their  proper  up-keep  and 
service  condition. 

3.  Complainants  further  ask  that  free  telephone  service  be 
furnished  the  city  of  Columbia  and  the  public  schools  thereof, 
by  defendant  company,  for  the  use  of  the  streets  and  alleys  of 
said  city.  It  is  not  contended  that  such  service  is  provided  for 
in  any  franchise  granted  defendant  company  by  the  city.  The 
Commission  has  no  power  to  amend  such  a  franchise  at  this  time 
to  require  such  service,  which  would  otherwise  be  a  discrimi- 
nation, and  violative  of  the  Public  Service  Commission  law. 
Courts  and  commissions  seem  to  permit  the  furnishing  of  service 
to  cities  where  the  same  is  provided  in  the  franchise  as  a  part  of 
the  consideration  for  granting  same.  This  Commission  has  not 
yet  had  occasion  to  pass  upon  that  question  one  way  or  the  other, 
and  the  same  is  left  open  for  future  determination.  It  is  suffi- 
cient to  say,  we  think,  under  the  circumstances  in  this  case, 
it  would  be  a  discrimination  to  require  defendant  to  furnish  the 
free  service  as  asked  by  complainants. 

4.  Complaint  is  made  as  to  the  location  of  telephones  in  pri- 
vate residences.  The  proof  discloses  that  defendant  company, 
on  one  occasion  at  least,  refused  to  place  the  telephone  as  low  as 
same  was  requested  by  the  subscriber,  for  the  reason  set  out  in 
defendant's  answer.  We  do  not  feel  justified,  under  the  evidence 
in  this  case,  in  attempting  to  issue  any  general  order  regulating 
the  location  of  phones,  for  the  reason  that  the  circumstances  in 
each  individual  case  might  have  a  very  material  bearing  as  to  the 
proper  location  of  the  phone  in  the  residence.  On  complaint  of 
any  subscriber  the  Commission  will  be  in  a  position  to  have  one 
of  its  engineers  to  adjust  the  matter  by  personal  inspection  of 
the  premises,  if  defendant  cannot  adjust  the  same. 
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An  order  will  be  entered  in  conformity  to  this  opinion.  Com- 
missioners Bean,  Kennish,  and  Shaw  concur;  Commissioner 
Wightman  absent  on  account  of  illness. 


NEW  JERSEY  BOARD  OP  PUBIilO  UTHilTY  COMMISSIONERS. 

IN  EB  PETITION  OF  BOARD  OF  EDUCATION  OF  HIGH 

BRIDGE 

V. 

CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY. 

Service '^Hailroads^  Passenger    trains -^  Aceammodatian    of    nan- 
resident  high^school  pupils. 

The  New  Jersey  Board  of  Public  Utility  CommiBeioners  will 
not  order  a  railroad  company  to  change  the  time  of  a  train  operated 
on  a  certain  schedule  for  many  years,  giving  adequate  service  to  the 
public  generally,  in  order  to  accommodate  non-resident  high-school 
pupils,  nor  will  it  order  a  special  train  to  be  run  for  that  purpose  in 
the  face  of  testimony  that  a  financial  loss  would  be  entailed  and  that 
a  movement  of  this  kind  would  be  dangerous  and  highly  undesirable 
from  an  operating  standpoint  and  because  of  the  interference  with  the 
movement  of  the  trains  upon  the  main  line. 

[April  6,  1915.] 

Petition  for  better  train  service  for  the  purpose  of  transport- 
ing high-school  pupils  between  certain  points;  dismissed. 

By  the  Commission :  This  petition  is  for  better  train  service 
between  White  House,  Lebanon,  Annandale,  and  High  Bridge, 
for  the  purpose  of  transporting  high-school  pupils  between  the 
above-mentioned  places. 

It  is  the  petitioners'  claim  that  it  is  impossible  for  them  to 
provide  "suitable  and  adequate  school  facilities  and  accommoda- 
tion as  is  required  by  law  for  the  children  desiring  to  attend 
high  school  at  High  Bridge,  in  that  they  are  not  permitted  be- 
cause of  the  train  schedule  to  enjoy  the  full  benefits  of  the  school 
day." 

It  appears  that  fifty-eight  nonresident  pupils  are  carried  by 
the  respondent  company  from  White  House,  Lebanon,  and  Annan- 
dale  to  High  Bridge  each  school  day.  Their  train  arrives  at 
High  Bridge  at  9 :26  a.  m.,  and  they  return  at  1 :4:7  p.  m.    Be- 
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cause  of  this  schedule,  they  are  not  permitted  the  full  four  hours 
in  school  which  the  school  law  requires. 

High  Bridge  is  located  at  the  junction  of  the  High  Bridge 
branch  with  the  main  line  of  the  Central  Kailroad  of  New  Jersey. 
Annandale,  Lebanon,  and  White  House  are  points  on  the  main 
line,  distant  from  High  Bridge  as  follows: 

Annandale 1.8  miles. 

Lebanon 4.1      " 

White  House 7.9      " 

The  testimony  discloses  that  the  high  school  constructed  at 
High  Bridge  is  a  large  and  commodious  building,  far  in  excess 
of  the  immediate  demands  of  that  place,  and  was  constructed  with 
a  view  of  furnishing  accommodation  for  nonresident  pupils.  The 
present  high  school  enrolment  is  178,  and  of  this  number  143  are 
nonresident  pupils.  Many  of  these  pupils  are  carried  in  wagons 
and  automobiles  from  various  points  in  this  vicinity,  covering 
distances  of  6  miles  and  more. 

As  the  school  hour  begins  at  8 :40  a.  m.,  the  petitioners  suggest 
one  of  two  methods  in  order  that  the  pupils  arrive  in  time  for  the 
opening  of  school. 

The  first  suggestion  is  to  have  the  train  which  leaves  New 
York  at  7 :20  a.  m.,  arriving  at  High  Bridge  at  9 :26,  reach  High 
Bridge  in  time  for  the  opening  of  school. 

The  second  suggestion  is  to  have  a  train  which  lies  at  High 
Bridge  between  7:20  and  about  9  a.  m.  make  a  special  run  to 
White  House  and  return,  picking  up  pupils  along  the  line  and 
delivering  them  at  High  Bridge  before  8:40  a.  m. 

This  train  runs  from  New  York  to  AUentown,  Pennsylvania, 
making  connections  with  the  Long  Branch  Kailroad  and  the 
Reading  Railroad  at  AUentown.  This  train  has  run  on  this 
schedule  for  a  great  many  years,  with  a  slight  exception  dating 
irom  December,  1913,  to  May,  1914,  when  it  arrived  at  High 
Bridge  sixteen  minutes  earlier,  but  because  of  objections  from 
patrons  along  the  line  it  was  put  back  upon  the  old  schedule. 

It  is  the  claim  of  the  respondent  company  that  this  schedrfle 
cannot  be  changed  because  of  the  connections  with  other  roads 
and  because  of  the  objections  from  patrons  along  the  line. 

As  to  the  second  method,  the  company  claims  that  the  operation 
ol  this  train  at  this  hour  upon  the  main  line  would  seriously 
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interfere  with  the  operation  of  both  freight  and  passenger  trains 
on  that  line,  and  that  the  operation  would  be  dangerous,  imprac- 
ticable, and  highly  undesirable  from  an  operating  standpoint. 

The  contention  of  the  company  with  reference  to  this  train 
is  that  it  would  entail  a  financial  loss.  They  contend  that  the 
adding  of  this  train,  would  mean  an  added  expense  without  any 
additional  revenue,  as  the  facilities  afforded  at  the  present  time 
are  ample  for  the  transportation  of  those  who  present  themselves 
to  the  carrier  for  thai  purpose.  No  detailed  statement  of  the 
cost  of  operating  this  train  was  submitted. 

Assuming  that  the  revenue  from  the  transportation  of  these 
fifty-eight  pupils  was  credited  to  this  train,  it  would  amount  to 
about  $90  per  month,  and  the  testimony  is  that,  even  crediting 
this  amount  to  this  train,  it  would  still  be  run  at  a  loss. 

The  duty  devolving  upon  the  respondent  company  is  to  fur- 
nish safe,  adequate,  and  proper  service  to  the  public,  of  which 
school  children  are  but  a  part.  The  question,  therefore,  is,  Does 
this  carrier  afford  adequate  service  to  the  public  in  this  locality  ? 

The  petitioners  lay  emphasis  upon  the  fact  that  the  school  law 
laid  certain  burdens  upon  the  Board  as  to  the  requirements  of 
the  school  law,  and  also  upon  the  fact  that  a  large  and  Commodi- 
ous high  school  had  been  constructed  at  this  point,  and  seem  to  be 
under  the  impression  that  it  was  the  duty  of  the  carrier  to  pro- 
vide such  facilities  as  would  permit  them  to  comply  with  the 
school  law,  and  at  the  same  time  use  this  high  school  building 
for  the  purpose  for  which  it  was  intended;  namely,  to  provide 
the  neighboring  districts  with  high  school  accommodations. 

There  is  no  complaint  from  the  public  generally  in  this  locality 
concerning  train  service,  so  that  we  may  safely  assume  that  the 
accommodations  offered  the  public  are  adequate. 

Upon  the  testimony  presented,  the  Board  does  not  feel  justified 
in  ordering  a  change  in  the  schedule  of  the  New  York-AUentown. 
train  for  the  reasons  above  given,  nor  does  it  feel  justified  in 
ordering  a  special  train  to  be  run  for  the  accommodation  of 
these  pupils  from  White  House,  Lebanon,  and  Annandale  in  the 
face  of  the  testimony  of  the  respondent  company  (1)  that  a 
financial  loss  would  be  entailed,  and  (2)  that  a  movement  of  thia 
kind  would  be  dangerous  and  highly  undesirable  from  an  operat- 

P.U.R,'15C.— 26. 
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ing  standpoint,  and  because  of  the  interference  with  the  move- 
ment of  trains  upon  the  main  line. 

The  petition,  therefore,  will  be  dismissed. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  Donges, 
President;  Thomas  J.  Hillery,  John  J.  Treacj,  Commiasiouers. 


NEW  TORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRIC7T. 

WILLIAM  W.  WADSWOBTH 

v. 
BEIE  EAILBOAD  COMPANY. 

[Case  No.  4302.] 

Railroads'^ Farm  crossing  —  Duty  of  company  to  maintain. 

The  burden  of  maintaining  a  bridge  and  approaches  constituting 
an  established  railroad  farm  crossing  is  under  the  New  York  Railroad 
Statutes  of  1850  and  1854  upon  the  railroad,  although  a  lessee  of  the 
railroad  corporation  which  originally  built  the  bridge. 
Commissions  ^Jurisdiction  — Maintenance  of  railroad  farm  croas^ 
ing, 

^he  New  York  Commission  has  jurisdiction  to  compel  a  railroad 
company  to  maintain  and  keep  in  repair  an  overhead  bridge  and  ap- 
proaches which  constitute  an  established  farm  crossing. 

[February  26,  1915.] 

Pbocekdino  to  compel  a  railroad  company  to  repair  and  main- 
tain an  established  railroad  farm-crossing  bridge  and  approaches 
in  a  safe  condition;  ordered. 

Van  Santvoord,  Chairman:  This  is  an  application  for  an 
order  directing  the  respondent,  at  its  own  expense,  to  repair  and 
thereafter  maintain  in  a  condition  which  will  enable  its  safe  use 
by  complainant  and  others,  a  certain  overhead  bridge  and  the 
approaches  thereto,  which  constitute  an  alleged  farm  crossing 
over  the  tracks  of  the  respondent  in  the  town  of  Geneseo.  The 
answer  denies,  either  expressly  or  upon  information  and  belief, 
all  the  material  allegations  of  the  complaint,  and  also  alleges  that 
this  Commission  is  without  jurisdiction.  It  appeared  upon  the 
hearing  that  on  June  9th  last,  the  respondent's  superintendent 
notified  the  complainant  in  writing  that  it  was  deemed  advisable 
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to  stop  traffic  over  the  bridge  in  question,  which  would  accord- 
ingly be  closed  on  June  12th,  the  object  of  the  notice  being,  as 
respondent's  counsel  admitted,  to  "protect  the  railroad  company 
from  damage  in  case  of  accident  by  reason  of  the  unsafe  condi- 
tion of  the  bridge."  Incidentally,  a  timber  barrier  was  erected 
by  the  respondent  at  either  end  of  the  bridge,  but  such  barrier 
seems  to  have  been  at  once  removed,  whether  by  complainant 
or  respondent  does  not  appear,  and  the  use  of  the  bridge  continued 
as  theretofore.  Under  these  circumstances,  at  the  suggestion  of 
the  Commissioner  in  charge,  the  respondent  caused  temporary 
repairs  to  be  made  to  the  bridge  sufficient  to  insure  its  safe  use 
by  the  complainant,  upon  the  understanding  that  if  the  parties 
could  agree  upon  the  facts  a  statement  thereof  should  be  filed 
together  with  briefs  of  counsel,  and  the  question  of  jurisdiction 
thereupon  submitted  to  the  Commission  for  its  decision.  The 
facts  as  thus  subsequently  agreed  upon  and  filed  are  as  follows : 

"The  complainant,  William  A.  Wadsworth,  is  a  resident  of 
Oeneseo,  Livingston  county,  and  is  the  owner  of  a  tract  of  land 
known  as  the  Big  Tree  or  Home  Farm,  containing  about  1,500 
Acres  of  improved  land.  This  farm  is  intersected  by  the  track  of 
the  defendant's  railroad,  running  north  and  south,  so  that  about 
1,000  acres  of  it  lie  west  of  the  railroad. 

"A  private  lane  owned  by  the  complainant  runs  from  the  Mt 
Morris  highway  westerly  through  the  farm  to  the  river.  This 
lane  is  in  constant  use  by  the  complainant  and  his  employees 
and  tenants  for  access  to  the  farm  and  for  the  passage  of  live 
stock  between  the  village  and  various  parts  of  the  farm,  and  for 
the  transportation  of  supplies  and  farm  products  back  and  forth. 
At  its  intersection  with  the  railroad  there  is  an  overhead  crossing 
which  has  been  heretofore  maintained  by  the  defendant  at  its  sole 
expense,  and  without  objection,  until  inquiry,  made  in  connection 
with  the  somewhat  heavy  expense  incident  to  rebuilding  the 
bridge,  showed,  defendant  thought,  that  no  legal  obligation  rested 
upon  it  to  maintain  this  crossing.  This  lane  has  existed  in  its 
present  location  since  two  years  prior  to  the  construction  of  the 
defendant's  railroad,  that  is,  since  prior  to  1867.  The  overhead 
•crossing  was  originally  constructed  by  the  defendant's  prede- 
•cessor. 

"The  lane  mentioned  is  ihe  only  roadway  on  the  complainant's 
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farm  from  the  village,  and  the  overhead  crossing  is  the  only- 
crossing  on  the  farm  provided  by  the  defendant  and  available  to 
the  complainant.  The  lane  is  permanently  established  and  fenced 
and  has  been  maintained  by  the  complainant  and  his  predecessors 
in  ownership  of  the  farm;  and  the  approaches  to  the  crossing; 
rising  from  the  lane  to  the  bridge  at  each  end  were  made  and 
maintained  by  the  defendant  and  its  predecessors  in  connection 
with  the  bridge  and  as  a  part  of  the  crossing;  the  land  for  the 
approaches  was  borrowed  from  the  complainant's  farm.  .  . 
The  overhead  crossing  with  approaches  has  been  kept  np  and 
maintained  in  its  present  location  and  general  character  con- 
tinuously by  the  defendant  and  its  predecessors  since  1859.  In 
1907  the  defendant  electrified  its  railroad,  and  in  connection  with 
that  improvement,  and  entirely  for  purposes  of  its  own,  elevated 
the  overhead  crossing  and  approaches  and  partly  reconstructed 
the  same,  borrowing  land  for  that  purpose  from  complainant's 
farm.  The  defendant  assumed  the  obligations  of  the  lease  of 
December  27,  1871,  made  between  the  Avon,  Geneseo,  and  Mt. 
Morris  Railroad  Company  and  McCullough  and  Thomas  as  re- 
ceivers, one  of  the  provisions  of  which  is  as  follows : 

"  The  party  of  the  second  part  agrees  that  it  will,  after  the  1st 
day  of  January,  1872,  during  the  term  hereby  demised,  at  ita 
own  expense,  maintain  and  keep  in  operating  condition  the  said 
railroad  and  all  the  stations,  fences,  cattle  guards,  bridges,  gates, 
and  other  appurtenances  thereof,  and  generally  to  do  every  act 
and  thing  which  may  be  by  law  required  of  or  obligatory  upon 
it  or  said  party  of  the  first  part  in  respect  to  the  operation,  con- 
dition, maintenance,  and  use  of  the  said  railroad  and  premises 
hereby  demised.' " 

[The  provision  of  the  lease  last  above  quoted  is  introduced  in 
the  statement  of  facts,  coupled  with  an  objection  by  respondent 
that  such  lease  is  incompetent  and  irrelevant.] 

"And  at  the  time  the  defendant  took  over  the  possession  and' 
operation  of  the  railroad  it  knew  of  the  existence  of  this  over- 
head crossing  and  approaches,  and  that  it  was  in  complainant's 
lane,  and  was  in  constant  use  as  a  part  of  suet  roadway. 

"The  farm  of  the  complainant,  which  is  in  one  body,  con- 
tinues to  be  operated  as  a  single  farm,  and  in  its  operation  the 
lane  in  question  is  in  constant  use,  and  no  change  has  taken  place- 
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in  the  operation  of  defendant's  road  with  which  this  crossing 
in  anywise  interferes.'^ 

Objection  to  the  jurisdiction  of  the  Commission  in  this  case 
is  urged  upon  the  ground  that  while,  under  §  52  of  the  railroad 
law,  jurisdiction  in  farm-crossing  cases  is  expressly  conferred  on 
the  supreme  court,  nowhere  is  such  jurisdiction  expressly  con- 
ferred upon  the  Public  Service  Commission;  so  that  even  if 
any  violations  of  the  provisions  of  §  52  of  the  railroad  law,  which 
requires  the  erection  and  maintenance  by  all  railroad  corpora- 
tions of  proper  farm  crossings,  could  be  predicated  in  this  case, 
the  Commission  is  absolutely  without  authority  to  make  an  order 
in  reference  to  such  violation,'  because  its  jurisdiction  in  such 
a  case  is  expressly  restricted  to  violations  of  the  provisions  of 
the  Public  Service  Commissions  law  (citing  particularly  §  45  of 
that  law  as  construed  by  the  court  of  appeals  in  People  ex  rel. 
New  York,  N.  H.  &  H.  K  Co.  v.  Willcox,  200  K  Y.  at  page 
423,  94  N.  E.  212).  The  question  is  apparently  of  sufficient 
importance  to  warrant,  if  not  actually  to  compel,  a  more  extend- 
ed discussion  than  is  ordinarily  advisable,  to  which  I  have  ac- 
cordingly, although  with  unaffected  regret,  felt  impelled  in  the 
preparation  of  this  opinion. 

Section  52  of  the  present  railroad  law  reads  in  part  as  follows : 
"Every  railroad  corporation,  and  any  lessee  or  other  person  in 
possession  of  its  road,  shall,  before  the  lines  of  its  road  are 
open  for  use,  and  so  soon  as  it  has  acquired  the  right  of  way  for 
its  roadway,  erect  and  thereafter  maintain  fences  on  the  sides 
of  its  road  of  height  and  strength  sufficient  to  prevent  cattle, 
horses,  sheep  and  hogs  from  going  upon  its  road  from  the  ad- 
jacent lands,  with  farm  crossings  and  openings  with  gates  therein 
at  such  farm  crossings  whenever  and  wherever  reasonably  nec- 
essary for  the  use  of  the  owners  and  occupants  of  the  adjoining 
lands,  and  shall  construct  where  not  already  done,'  and  hereafter 
maintain,  cattle  guards  at  all  road  crossings,  suitable  and  suf- 
ficient to  prevent  cattle,  horses,  sheep  and  hogs  from  going  upon 
its  railroad.  So  long  as  such  fences  are  not  made,  or  are, not  in 
good  repair,  the  corporation,  its  lessee  or  other  person  in  posses- 
sion of  its  road,  shall  be  liable  for  all  damages  done  by  their 
agents  or  engines  or  cars  to  any  domestic  animals  thereon.  When 
made  and  in  good  repair,  they  shall  not  be  liable  for  any  such 
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damages,  unless  negligently  or  wilfully  done.  A  sufficient  post 
and  wire  fence  of  requisite  height  shall  be  deemed  a  lawful 
fence  within  the  provisions  of  this  section,  but  barbed  wire  shall 
not  be  used  in  its  construction." 

The  portion  of  the  existing  statute  above  quoted  was  originally 
§  44  of  chapter  140  of  the  Laws  of  1850 ;  and  as  to  its  provisions 
for  erecting  and  maintaining  fences  and  farm  crossings,  the 
requirements  of  the  original  act  have  remained  substantially  un-^ 
changed,  although  the  section  was  rewritten  at  the  time  of  a  re- 
codification of  the  railroad  law  in  1892,  when  a  new  paragraph 
was  added  (hereafter  referred  to).  It  is  accordingly  to  be  noted 
that  the  requirement  as  to  the  erection  and  maintenance  of  nec- 
essary farm  crossings  by  every  railroad  corporation  obtained  at 
the  time  it  is  conceded  that  the  bridge  and  approaches  under  con- 
sideration were  constructed. 

In  a  law  passed  in  1864  it  was  provided  that  "when  the  rail- 
road of  any  railroad  corporation  shall  be  leased  to  any  other 
railroad  company  or  to  any  person  or  persons,  such  lessees  shall 
maintain  fences  on  the  sides  of  the  road  so  leased,  of  the  height 
and  strength  of  a  division  fence  as  required  by  law,  with  open- 
ings or  gates  or  bars  therein  at  the  farm  crossings  of  such  rail- 
road for  the  use  of  the  proprietors  of  the  lands  adjoining  such 
railroads"  (Laws  1864,  §  2,  chap.  582). 

In  commenting  upon  the  duties  imposed  upon  lessees  of  rail- 
roads by  the  foregoing  statute,  it  was  declared  by  the  court  of 
last  resort  that,  while  the  act  does  UQt  in  express  terms  require 
such  lessees  to  build  and  maintain  farm  crossings,  they  are  never- 
theless bound  so  to  do  by  the  provisions  of  the  statute  of  1850, 
which  expressly  requires  the  building  and  maintenance  of  di- 
vision fences  with  farm-crossing  openings  therein;  and  it  was 
accordingly  determined  that,  the  lessee  being  in  possession  with 
the  power  to  make  reparations  and  additions,  it  had  the  right, 
and  it  became  its  duty,  to  construct  necessary  farm  crossings. 
Buffalo  Stone  &  Cement  Co.  v.  Delaware,  L.  &  W.  R.  Co.  130 
X.  Y.  152,  29  N.  E.  121.  See  also  Jones  v.  Seligman,  81  N. 
Y.  191. 

Applying  the  foregoing  to  the  facts  stipulated  in  this  case, 
and  noting  particularly  that  the  bridge  and  approaches  under 
consideration  had  been  so  located  as  to  connect  with  a  lane  lead-^ 
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ing  across  the  original  farm  from  the  highway  at  the  east  of  the 
railroad  to  the  river  on  the  west  thereof,  which  lane  was  in 
existence  and  use  before  the  bridge  across  the  railroad  was  bnilt^ 
we  are  unable  to  avoid  the  presumption  that  the  bridge  and  ap- 
proaches were  originally  located  and  erected  as  a  farm  crossing 
under  the  statute.  In  the  absence  of  any  agreement  between  the 
parties  to  the  contrary,  under  the  statute  of  1850,  the  amend- 
ment of  1864,  as  construed  by  the  court  of  appeals  (supra), 
and  the  lease  of  December  27,  1871,  between  the  respondent  and 
its  predecessor  railroad  corporation,  the  burden  of  maintenance 
of  such  crossing,  namely,  of  the  bridge  and  its  approaches,  is 
upon  the  respondent, — which,  as  matter  of  fact,  has  heretofore 
invariably  recognized  its  responsibility  in  the  matter. 

The  question  now  presented  is,  therefore,  not  whether  this 
Commission  has  authority  to  locate  and  compel  the  building 
of  a  farm  crossing  over  a  railroad  right  of  way;  because,  if 
our  conclusion  as  above  stated  is  correct,  such  a  farm  crossing 
has  already  been  located,  erected,  and  dedicated, — with  abso- 
lutely nothing  before  us  to  indicate  that,  in  the  operation  of 
either  the  farm  or  the  railroad,  conditions  have  so  changed  as  to 
justify  abandonment,  relocation,  or  modification  of  a  crossing 
t  which  has  been  in  use  nearly  sixty  years.  So  that  what  the  Com- 
mission is  now  called  upon  to  determine  is  merely  whether  neg- 
lect or  refusal  on  the  part  of  the  respondent  to  maintain  and 
keep  in  repair  the  approaches  and  overhead  bridge,  which  consti- 
tute an  established  farm  crossing,  is  such  a  violation  of  law  as 
falls  within  the  jurisdiction  of  the  Commission  to  correct  by  an 
order.  Kevertbeless,  upon  the  question  o2  general  jurisdiction  it 
may  be  said  in  passing  that  this  Commission  has  heretofore  as- 
sumed the  broader  jurisdiction  involved  in  a  direct  application  to 
it  for  an  order  compelling  the  erection  of  a  farm  crossing.  In  the 
case  of  Merville  v.  Genesee  Eiver  K.  Co.  [Case  No.  898,  decided 
December  14,  1909],  the  petition  alleged  that  in  June,  1908,  the 
respondent  corporation  condemned  a  right  of  way  through  com- 
plainant's land;  that  the  construction  of  the  railroad  involved 
a  cut  through  the  greater  part  of  the  right  of  way,  which  divided 
complainant's  farm  into  two  unequal  parts;  and  prayed  for  an 
order  compelling  the  erection  of  an  overhead  farm  crossing.  No 
question  of  jurisdiction  was  raised  by  the  respondent.     At  the 
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close  of  the  hearing  the  chairman  [Stevens]  announced  that  the 
Commission  was  unanimous  upon  the  proposition  tliat  it  would 
order  the  construction  of  a  grade  crossing  for  farm  purposes, 
although  in  the  exercise  of  its  discretion  it  would  not  order 
th6  construction  of  an  overhead  crossing,  because  that  type 
would  be  unduly  expensive  and  burdensome  for  the  corporation 
in  view  of  the  comparatively  smalj  acreage  and  the  value  thereof 
involved.  Again,  in  Case  Xo.  909,  Moffatt  v.  Erie  &  J.  R.  Co. 
complainant  alleged  the  division  of  his  farm  by  the  respondent, 
which  had  arranged  for  two  grade  crossings  for  farm  purposes, 
each  of  which  was  said  to  be  inadequate,  and  asked  for  an  order 
compelling  the  railroad  company  to  construct  an  under-pass  cross- 
ing. The  question  of  jurisdiction  was  raised  by  the  respondent 
In  October,  1909,  the  Commission  entered  an  order  dismissing 
the  application  on  the  ground  that  the  complainant  failed  to 
furnish  information  which  the  Commission  had  demanded. 
Thereafter  the  case  was  informally  opened,  and  finally  the  Com- 
mission decided  that  the  complainant  had  no  remedy,  for  tlie 
reason  that  in  the  condemnation  proceedings  incidental  to  the 
acquisition  by  the  railroad  company  of  its  right  of  way  damages 
had  been  awarded  for  the  division  of  the  farm  in  addition  to 
damages  for  the  value  of  the  farm  land  appropriated  for  the 
right  of  way.  As  late  as  December,  1912  (after  the  decision 
in  People  ex  rel.  New  York,  N.  H.  &  H.  E.  Co.  v.  Willcox,  infra), 
the  Commissioner  in  charge,  in  a  memorandum  filed  with  the 
case,  while  declining  to  reopen  the  case  for  reasons  originally 
stated,  nevertheless  declared  the  Commission's  conviction  that  it 
had  jurisdiction. 

But  without  regard  whatsoever  to  the  question  of  its  juris- 
diction in  the  matter  of  compelling  the  erection  of  a  farm  cross- 
ing in  the  first  instance,  the  Commission  is  unhesitatingly  of 
opinion  that  it  has  authority  to  compel  maintenance  of  a  cross- 
ing already  established  and  in  use.  Under  the  facts  and  cir- 
cumstances which  obtain  in  this  case,  §  52  of  the  railroad  law 
already  quoted  requires  every  railroad  corporation  to  erect  and 
thereafter  maintain  certain  fences  on  the  sides  of  its  road,  with 
farm  crossings  and  openings  with  gates  therein  at  such  crossings 
whenever  and  wherever  reasonably  necessary  for  the  use  of  the 
owner  of  the  adjacent  farm  lands.    As  already  observed,  we  find 
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that  in  this  case  such  a  fann  crossing — of  the  overhead  bridge 
type — has  already  been  erected,  and  presumably  erected  under 
such  circumstances  as  made  the  location  of  such  a  crossing  rea- 
sonably necessary  for  the  owner;  that  such  reasonable  necessity 
still  exists;  that  after  properly  maintaining  the  structure  at  its 
own  expense  for  many  years,  the  respondent  has  latterly  neglect- 
ed and  refused  to  make  proper  repairs  to  the  bridge,  the  contin- 
ued use  of  which  accordingly  became  dangerous.  This  neglect 
and  refusal  of  the  railroad  company  plainly  constituted  a  viola- 
tion of  law.  Moreover,  the  act  of  the  corporation  in  allowing  the 
bridge  over  its  right  of  way  to  fall  into  disrepair  is  something 
more  than  a  mere  violation  of  a  duty  toward  or  contract  with  an 
individual  landowner.  To  allow  the  bridge  to  remain  in  an  un- 
safe condition  is  to  jeopardize  safe  operation  of  the  railroad  in 
the  transportation  of  passengers  and  property.  If,  for  example, 
a  loaded  wagon  should  drop  through  decayed  planking  of  the 
bridge,  or  frightened  cattle  crowd  through  or  over  insecure  side- 
rails  thereof  just  in  advance  of  a  passing  train,  a  serious  acci- 
dent might  thereby  be  occasioned.  The  courts  have  not  hesi- 
tated to  recognize  such  an  argument  in  construing  the  particular 
statute  under  consideration.  "The  statute"  of  1850,  says  Judge 
Denio  in  one  of  the  early  cases,  "is  not  to  be  regarded  as  merely 
a  regulation  respecting  division  fences  between  the  land  of  the 
railroad  corporations  and  those  of  adjoining  property;  but  that 
it  is  rather  to  be  considered  as  providing  a  safeguard  for  the 
protection  of  the  lives  of  persons  traveling  by  railroad  and  of 
the  property  in  animals  which  citizens  in  the  vicinity  of  those 
roads  may  own''  [Corwin  v.  'New  York  &  E.  R.  Co.  13  N.  Y. 
53]  ;  further  declaring  that  the  legislature  had  in  view  "the 
prevention  of  loss  of  life  to  those  who  are  traveling  upon  the  road 
in  the  requirements  under  consideration." 

And  as  it  has  also  been  declared  that  the  statute  does  not  au- 
thorize the  owner  himself  to  make  the  fence  if  the  railroad 
neglects  or  refuses,  and  recover  of  the  railroad,  but  that  the 
legislature  obviously  intended  to  put  that  whole  duty  upon 
the  railroad  (Shepard  v.  Buffalo,  N.  Y.  &  E.  R.  Co.  35  N.  Y. 
641),  here  then  is  presented  a  situation  where  it  is  obviously 
the  duty  of  some  authority,  regulative  or  judicial,  to  compel  th^ 
performance  of  that  which  is  essential  to  the  safe  operation  of 
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Si  public  utility.  This  seems  to  be  precisely  the  sort  of  function 
which  this  Commission  was  intended  to  exercise  and  precisely 
the  sort  of  service  which  it  is  manifestly  expected  to  render. 
The  creative  law  was  expressly  designed  to  provide  for  a  com- 
prehensive regulation  and  control  of  certain  public  service  cor- 
porations, including  railroads,  and  in  its  various  provisions  there 
appears  abundant  evidence  of  legislative  intention  to  confer  upon 
the  Commission  jurisdiction  in  a  case  of  this  kind. 

The  general  jurisdiction  of  the  Commission  is  prescribed  in 
§  5  of  the  act,  the  third  subdivision  of  which  reads  as  follows: 

"All  jurisdiction,  supervision,  powers,  and  duties  under  this 
<;hapter  not  specifically  granted  to  the  Public  Service  Commis- 
sion of  the  first  district  shall  be  vested  in,  and  be  exercised  by, 
the  Public  Service  Commission  of  the  second  district,  including 
the  regulation  and  control  of  all  transportation  of  persons  or  prop- 
erty, and  the  instrumentalities  connected  with  such  transpor- 
tation, on  any  railroad  other  than  a  street  railroad  from  a  point 
within  either  district  to  a  point  within  the  other  district." 

The  general  powers  and  duties  of  the  Commission  in  respect 
of  railroads  are  prescribed  in  §  45  of  the  act,  the  first  paragraph 
of  the  second  subdivision  of  which  reads  as  follows: 

"Each  Commission  shall  have  the  general  supervision  of  all 
common  carriers,  railroads,  street  railroads,  railroad  corporations 
and  street  railroad  corporations  within  its  jurisdiction  as  herein- 
before defined,  and  shall  have  power  to  and  shall  examine  the 
same  and  keep  informed  as  to  their  general  co.ndition,  their  cap- 
italization, their  franchises  and  the  manner  in  which  their  lines 
and  property,  owned,  leased,  controlled  or  operated,  are  managed, 
conducted  and  operated,  not  only  with  respect  to  the  adequacy, 
security  and  accommodation  afforded  by  their  service,  but  also 
with  respect  to  their  compliance  with  all  provisions  of  law,  orders 
of  the  Commission  and  charter  requirements.'^ 

The  powers  of  the  Commission  to  order  repairs  to  and  changes 
in  the  plant,  equipment,  and  facilities  of  railroads  are  prescribed 
in  §  50  of  the  act,  which  in  part  reads  as  follows: 

"If  in  the  judgment  of  the  Commission  having  jurisdiction, 
additional  trades,  switches,  terminals  or  terminal  facilities,  sta- 
tions, motive  power,  or  any  other  property,  construction,  appa- 
ratus, equipment,  facilities  or  device  for  use  by  any  common  car- 
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rier,  railroad  corporation  or  street  railroad  corporation  in  or  in 
connection  with  the  transportation  of  passengers  or  property 
ought  reasonably  to  be  provided,  or  any  repairs  or  improvements 
to  or  changes  in  any  thereof  in  use  ought  reasonably  to  be  made, 
or  any  additions  or  changes  in  construction  should  reasonably 
be  made  thereto  in  order  to  promote  the  security  or  convenience 
of  the  public  or  employees,  or  in  order  to  secure  adequate  service 
or  facilities  for  the  transportation  of  passengers  or  property,  the 
Commission  shall,  after  a  hearing  either  on  its  own  motion  or 
after  complaint,  make  and  serve  an  order  directing  such  repairs, 
improvements,  changes  or  additions  to  be  made  within  a  rea- 
sonable time  and  in  a  manner  to  be  specified  therein^  and  every 
common  carrier,  railroad  corporation  and  street  railroad  corpo- 
ration is  hereby  required  and  directed  to  make  all  repairs,  im- 
provements, changes  and  additions  required  of  it  by  any  order 
of  the  Commission  served  upon  it." 

Section  26  of  the  act,  which  among  other  things  refers  to 
safe  and  adequate  service  by  railroad  corporations,  provides  that 
overy  such  corporation  performing  the  service  of  transportation 
of  passengers  and  property  "shall  furnish  in  respect  thereto 
such  service  and  facilities  as  shall  be  safe  and  adequate  and  in 
all  respects  just  and  reasonable."  Section  57  of  the  act  pro- 
vides that  "whenever  either  Commission  shall  be  of  opinion 
that  a  common  carrier,  railroad  corporation  or  street  railroad 
corporation  subject  to  its  supervision  is  failing  or  omitting  or 
about  to  fail  or  omit  to  do  anything  required  of  it  by  law  by 
order  of  the  Commission,  or  is  doing  anything  or  about  to  do 
anything  or  permitting  anything  or  about  to  permit  anything 
to  be  done,  contrary  to  or  in  violation  of  law  or  of  any  order  of 
the  Commission,  it  shall  direct  counsel  to  the  Commission  to 
commence  an  action  or  proceeding  in  the  supreme  court  of  the 
state  of  New  York  in  the  name  of  the  Commission  for  the 
purpose  of  having  such  violations  or  threatened  violations  stopped 
and  prevented  either  by  mandamus  or  injunction." 

Section  58  provides  that  any  railroad  corporation  "which 
shall  violate  any  provision  of  this  chapter^'  shall  forfeit  to  the 
people  a  sum  not  exceeding  $1,000  for  each  such  offense;  the 
penalty  to  be  recovered  in  an  action  in  the  name  of  the  people 
and  prosecuted  by  the  Commission  in  any  court  of  competent 
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jurisdiction.  Section  4  of  the  act,  which  provides  for  the  cre- 
ation of  the  Commission,  expressly  clothes  the  latter  not  only 
with  the  powers  and  duties  therein  specified,  but  also  with  "all 
powers  necessary  or  proper  to  enable  it  to  carry  out  the  purposes 
of  this  chapter;"  and  after  conferring  upon  the  Commission  all 
powers  and  duties  theretofore  reposed  in  the  Board  of  Kailroad 
Commissioners,  which  latter  is  abolished,  the  act  concludes  with 
the  provision  that  "all  other  acts  and  parts  of  acts  otherwise  in 
conflict  with  this  act  are  hereby  repealed." 

I  think  it  is  clearly  to  be  deduced  from  the  foregoing  that 
among  the  purposes  of  the  Public  Service  Commissions  law  is  the 
authoritative  regulation  and  control  by  the  Commission,  not  only 
of  the  plant,  equipment,  and  property  directly  used  by  a  common 
carrier  in  the  transportation  of  persons  or  property,  but  as  well 
of  all  instrumentalities  and  facilities  which  become  incidentally 
necessary  to  lawful  and  proper  operation  of  the  railroad  enter- 
prise with  regard  alike  to  the  protection  and  safety  of  the  travel- 
ing public  and  of  those  individuals  lawfully  approaching  and 
crossing  the  right  of  way.  To  speak  precisely,  an  overhead  bridge 
duly  established  as  a  necessary  farm  crossing  is  one  of  the  "in- 
strumentalities" and  "facilities"  (the  words  used  in  §§  5  and  50 
above  quoted)  through  and  by  aid  of  which  the  railroad  corpo- 
ration which  has  erected  such  bridge  operates  in  the  safe  and 
effective  transportation  of  passengers  and  property;  and  the 
structure  being  suspended  directly  over  the  right  of  way,  ques- 
tions as  to  its  condition  and  maintenance  with  regard  both  to 
safety  in  its  use  and  safety  in  operation  of  the  railroad  are  mani- 
festly within  the  jurisdiction  of  the  Commission  and  are  prop- 
erly subject  to  its  inquiry,  regulation,  and  control. 

But,  although  the  foregoing  seems  to  me  entirely  convincing 
both  as  to  the  authority  and  duty  of  this  Commission  in  the 
premises,  it  is  strongly  urged  by  the  respondent  that  the  decision 
of  the  court  of  appeals  in  People  ex  rel.  Xew  York,  N.  H.  &  H. 
E.  Co.  V.  Willcox,  200  K  Y.  423,  94  K  E.  212,  must  be  re- 
garded as  a  controlling  authority  to  tlie  contrary.  I  am  con- 
vinced that  a  careful  reading  of  Judge  Gray's  opinion  is  alone 
required  to  differentiate  the  case  cited  from  that  now  under  con- 
sideration. The  complaint  in  the  Willcox  Case  alleged  that,  by 
reason  of  its  unsanitary  methods  in  handling  cars  loaded  wnth 
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manure,  the  respondent  was  maintaining  a  nuisance  in  its  term- 
inal freight  yards  in  New  York  city,  in  violation  of  the  Sanitary 
Code.     A  similar  complaint  had  been  lodged  with  the  board  of 
health,  which  latter,  however,  had  taken  no  action  at  the  time 
of  the  appeal  to  the  Public  Service  Commission.     In  declining 
to  upheld  an  order  of  the  Commission  which  directed  an  abate- 
ment of  the  nuisance,  the  court  incidentally  declared  that  "the 
provisions  of  law"  referred  to  in  §  45   (above  quoted)  of  the 
Public  Service  Commissions  law  as  the  statutory  requirements 
which  the  Commission  is  authorized  to  enforce,  are  only  those  pro- 
\'isions  which  the  Public  Service  Commissions  law  itself  contains. 
But  the  court  rested  its  decision  squarely  upon  the  ground  that 
no  legislative  intent  to  affect  in  anywise  the  exclusive  jurisdic- 
tion which  had  been  conferred  upon  the  Xew  York  City  Board  of 
Health  could  be  found  in  the  Public  Service  Commissions  law; 
declaring  that  questions  of  sanitation  in  New  York  city  having 
been  exclusively  committed  to  the  health  department  of  that  city, 
no  intent  to  create  a  concurrent  jurisdiction  in  another  depart- 
ment should  be  implied  from  the  language  of  the  statute  which 
created  such  other  department.     I  think  that  the  dictum  of  the 
court  in  reference  to  the  proper  construction  of  the  words,  "pro- 
visions of  law,"  in  §  45  of  the  act,  is  properly  to  be  read  only  in 
correlation  with  and  as  illustrative  of  the  main  proposition.    Es- 
pecially would  it  be  improper  and  unwiirranted  to  remove  the 
minor  proposition  from  its  setting,  and  accord  it  undeserved  sig- 
nificance and  force  in  view  of  the  fact  that  the  decision  was  by  a 
divided  court  and  because  of  the  strong  dissenting  opinion  which 
seems  to  have  been  prompted  largely  by  the  anticipated  danger 
of  an  unauthorized  extension  of  the  principle  laid  down  by  the 
majority.     Singularly  appropriate,   under  such  circumstanc^, 
is  the  caution  expressed  by  Judge  Bartlett  in  People  ex  rel. 
South  Shore  Traction  Co.  v.  Willcox,  196  N.  Y.  217,  89  N.  E. 
459 ;  "The  Public  Service  Commissions  law  is  an  advanced  step 
in  legislation  of  great  importance  to  the  community.     The  con- 
struction and  application  of  its  provisions  necessarily  involve 
questions  of  difficulty.    It  is  wise,  therefore,  in  each  case  which 
arises  under  the  statute,  to  take  great  care  to  go  no  further  in 
the  expression  of  judicial  opinion  than  is  requisite  for  the  de- 
cision of  the  precise  issue  presented." 
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Now^  while  it  is  true  that  there  is  no  provision  in  the  Publle 
Service  CJommissions  law  which  confers  jurisdiction  on  the  Com- 
mission in  farm  crossing  cases  eo  nominej  I  think  it  must  slIqo- 
be  admitted  that  exclusive  jurisdiction  in  such  matters  is  no- 
where  reposed  in  the  supreme  court.  The  last  sentence  in 
§  52  of  the  railroad  law  reads:  "In  case  of  any  neglect  or  dis- 
pute the  supreme  court  may,  by  mandamus  or  other  appropriate 
proceedings,  compel  the  same,  and  also  fix  the  point  or  locati6n 
of  any  such  crossing."  But  this  provision  was  never  a  part  of 
the  original  law ;  it  appeared  for  the  first  time  in  the  additional 
paragraph  which  was  incorporated  in  §  62  when  the  railroad  law 
was  codified  in  1892,  and  to  my  mind,  as  there  used,  the  clause,. 
^  ^compel  the  same  and  also  fix  the  point  or  location  of  any  such 
crossing,"  manifestly  refers  alone  to  crossings  from  timbered 'or 
forest  lands,  which  were  then  (in  the  paragraph  referred  to) 
for  the  first  time  provided  for  by  statute. 

But  even  if  this  final  sentence  in  §  52  is  properly  to  be  con- 
strued as  conferring  upon  the  supreme  court  exclusive  juris- 
diction in  the  location  of  all  private  crossings  of  railroad  lands, 
— which  I  disbelieve, — and  thus  to  that  extent  bring  the  oper- 
ation of  §  52  within  the  ruling  of  the  court  in  the  sanitation 
case,  the  reasoning  of  that  case  would  not  control  here  because, 
as  already  pointed  out,  in  various  other  provisions  of  the  Public 
Service  Commissions  law  jurisdiction  of  the  Commission  under 
the  circumstances  of  this  case  is  both  broadly  implied  and  plainly 
provided.  And  there  is  no  force  In  the  argument  that  legislative- 
intent  not  to  vest  the  Commission  with  jurisdiction  in  a  case  of 
this  kind  may  be  found  in  the  fact  that  the  Commission  has  no- 
power  to  enforce  its  own  orders,  obedience  to  which  can  be  com- 
pelled only  through  an  appeal  to  the  court  On  the  contrary,, 
the  fact  in  question  directly  meets  the  most  serious  objection 
urged  in  the  sanitation  case  against  the  exercise  of  concurrent 
jurisdiction  by  two  regulative  departments,  namely  the  possi- 
bility of  a  clash  of  authority  which  might  eventually  lead  to  an 
acute  situation.  No  such  result  would  attend  concurrent  juris- 
diction in  cases  of  this  kind,  because  any  conflict  of  authority 
would  be,  not  between  two  departments,  each  supreme  in  its 
own  sphere  of  action,  but  between  a  department  and  a  court,. 
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which  latter  would  always  have  the  last  word,  because  througK 
it  alone  any  decision  of  the  former  may  be  enforced. 

For  the  reasons  stated,  this  Commission  determines  and  de- 
cides that  it  has  jurisdiction  to  order  the  respondent,  at  its  own 
expense,  to  repair  and  keep  in  repair  the  approaches  and  over- 
head  bridge  which  constitute  the  farm  crossing  in  respect  of 
which  complaint  has  been  made  in  this  case,  as  long  as  said  farm 
crossing  continues  to  be  such.  The  complainant  may  apply  for 
an  order  accordingly  upon  five  days'  notice  to  the  respondent. 

All  concur. 

Note— In  Engel  v.  Chicago',  M.  &  St.  P.  R.  Co.  Case  A— 1783,. 
March  31, 1915,  the  Iowa  Board  of  Railway  Commissioners  held  that^ 
in  the  determination  of  the  location  and  character  of  a  farm  rail- 
road crossing,  due  regard  must  be  had  for  all  the  interests  involved 
in  its  construction  and  maintenance,  including  the  reasonable  use 
the  owner  desires  to  make  of  the  land,  the  expense  of  the  crossing,, 
the  effect  it  will  have  on  the  operation  of  the  railroad,  the  safety  of 
life  and  property,  the  character  of  the  land,  whether  the  railroad  can 
be  crossed  easily,  and  whether  a  practical  crossing  cannot  be  made  at 
grade,  the  location  of  the  buildings  of  the  owner,  and  other  means 
of  ingress  and  egress  which  the  owner  has;  and  that  the  landowner 
may  designate  a  reasonable  place  for  a  railroad  farm  crossing,  but 
he  cannot  dictate  the  kind  of  crossing,  nor  the  place  where  it  shall 
be  located ;  and  that  the  fact  that  a  double  track  increases  the  hazard 
of  a  grade  farm  crossing  over  that  of  a  single  track  does  not  neces- 
■  sarily  entitle  the  landowner  to  an  overhead  crossiag. 

In  McDonald  v.  Chicago,  M.  &  St.  P.  R.  Co.  Docket  A— 1552,. 
May  10, 1915,  the  Iowa  Board  of  Railroad  Commissioners  held  that 
in  §  2022  of  the  Supplement  of  1913  to  the  Iowa  Code,  the  legisla- 
ture aflBrmatively  gave  to  the  Railroad  Commission  only  the  power 
it  had  been  exercising  and  which  had  long  been  exercised  by  the 
courts  over  the  subject  of  farm  railroad  crossings;  and  that  such 
section  by  its  very  terms  implies  that  there  is  a  difference  between 
an  adequate  crossing  and  an  overhead  or  undertrack  farm  crossing; 
that  it  only  provides  for  additional  crossings  or  for  overhead  or  for 
under-track  crossings  when  by  reason  of  the  peculiar  facts  or  cir- 
cumstances of  the  case,  it  is  just  and  equitable  that  the  landowners 
should  have  an  overhead  or  under-track  crossing. 
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OHIO  PUBLIC  UTILITIES  COMMISSION. 

DE.  F.  E.  PLUMMER 

V. 

UNITED  TELEPHONE  COMPANY. 
[No.  473.] 

Parties'--  Plaintiff  ^^ Action >— Action  "by  husband  in  behalf  of  wife, 

A  complaint  by  a  husband  against  a  telephone  company  for 
failure  to  install  a  telephone  upon  request  will  be  dismissed  where  the 
premises  in  which  the  telephone  was  to  be  installed  belonged  to  the 
wife,  and  the  telephone  was  desired,  for  her  use  and  was  to  be  installed 
in  her  name. 

[May  13,  1915.] 

CoMPLAiiq^T  asking  for  order  requiring  the  telephone  company 
to  install  telephone;  dismissed. 

By  the  Commission:  The  complaiiiant  alleges  that  he  has 
repeatedly  requested  the  defendant  telephone  company  to  install 
a  telephone  in  his  residence,  and  that  the  defendant  has  refused 
except  the  complainant  pay  for  such  service  requested  the  regu- 
lar rate  for  business  service.  Complainant  further  alleges  that 
he  has  his  oflSce  in  certain  rooms  of  his  residence,  .  .  .  that 
he  does  not  care  for  a  telephone  to  be  used  in  his  business,  and 
does  not  want  one  for  that  purpose ;  that  his  wife  is  the  owner  of 
the  residence,  and  has  repeatedly  asked  for  a  telephone  in  the 
residence  portion  of  their  home  for  use,  solely,  as  other  residence 
telephones  are  used,  and  that  she  has  been  denied  such  service 
except  she  pay  the  business  rate,  and  prays  for  proper  relief. 

To  the  complaint,  the  defendant  company  filed  its  answer, 
alleging  in  substance  that  it  has  a  rule  which  is  as  follows: 
"Any  subscriber  who  maintains  an  office  or  place  of  business  in 
his  residence,  or  in  rooms  adjacent  to,  or  opening  into  his  resi- 
dence, and  maintains  one  telephone  of  this  company  therein 
which  he  uses  for  all  purposes,  shall  pay  the  regular  business  rate 
for  said  telephone  company."  And  that  if  it  would  install  a 
telephone  in  the  family  residence  of  the  complainant  in  the 
name  of  his  wife,  at  the  schedule  rate  for  service  for  residential 
purposes,  the  complainant  would  nevertheless  use  same  for  pro- 
fessional communications,  and  thereby  the  company  would  be 
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discriminating  between  the  complainant  and  other  subscribers 
now  paying  the  business  rate  for  service  similar  to  that  requested 
bj  the  complainant,  and  therefore  asks  that  the  complaint  be 
dismissed. 

Section  611—18,  General  Code  of  Ohio,  provides  as  follows: 

"No  public  utility  shall  charge,  demand,  exact,  receive,  or 
collect  a  different  rate,  rental,  toll,  or  charge  for  any  service 
rendered,  or  to  be  rendered,  than  that  applicable  to  such  service 
as  specified  in  its  schedule  filed  with  the  Commission  and  in  ef- 
fect at  the  time.  Nor  shall  any  utility  .  .  •  nor  extend 
to  any  person,  firm,  or  corporation  any  rule,  regulation,  privilege, 
or  facility,  except  such  as  are  specified  in  such  schedule  and  regu- 
larly and  uniformly  extended  to  all  persons,  firms,  and  corpo- 
rations under  like  circumstances  for  the  like,  or  substantially 
similar,  service." 

Among  the  evils  which  the  law  aboye  referred  to  was  designed 
to  remedy  were  discriminations  between  individual  patrons  in 
the  matter  of  charges  and  services.  It  was  r^arded  as  most  un- 
just and  unreasonable  to  charge  one  individual  more  than  another 
for  the  same  kind  of  service  under  like  circumstances,  and  it  has 
been  held  repeatedly  by  other  Commissions  that  a  classification 
in  telephone  service  mi?st  avoid  unjust  discrimination  between 
subscribers,  and  this  Ccrijmission  so  holds. 

The  complainant  testified  in  the  hearing  of  this  case,  that  he 
did  not  want  the  telephone  installed  for  his  own  use,  but  in  an 
upper  room,  and  in  his  wife's  name,  and  for  residential  pur- 
poses for  the  family  only,  but  also  stated  under  oath  that  if  the 
telephone  was  installed  in  his  wife's  residence,  in  her  name,  at 
the  rate  for  residence  telephones,  should  any  person  or  persons 
call  him  over  said  telephone,  he  would  answer  them,  although 
the  conversation  may  relate  to  his  professional  services  or  busi- 
ness. He  also  testified  that  he  does  not  make  any  professional 
calls,  but  practices  only  in  his  office. 

The  Commission  is  not  called  upon  in  the  case  at  bar  to  de- 
cide upon  the  reasonableness  of  the  rule  of  the  defendant  com- 
pany in  classifying  the  use  of  telephones  and  the  charges  for 
the  same  where  the  applicant  or  subscriber  maintains  an  office  or 
place  of  business  in  his  residence,  as  the  complaint  by  his  own 
testimony  clearly  shows  that  he  does  not  want  the  telephone  in 

P.U.R.'ISC— 27. 


Digitized  by  LjOOQ IC 


418  OHIO  PUBLIC  UTILITIES  CX)MMISSION. 

his  name,  nor  does  he  desire  to  use  it  for  his  professional  business, 
but  asked  that  the  defendant  be  compelled  to  install  a  telephone 
in  his  wife's  name  at  residential  rates,  and  the  wife  of  the  com- 
plainant not  being  a  party  to  these  proceedings,  the  complaint 
will  be  dismissed. 

Nevertheless,  the  Commission  is  of  the  opinion  that  should  the 
wife  of  the  complainant  apply  to  the  defendant  company  for  the 
installation  of  a  telephone  in  her  residence,  to  be  used  by  herself 
and  family  for  ordinary  purposes,  that  she  would  be  entitled  to 
such  service  at  the  rates  prescribed  in  the  company's  schedule  for 
residences,  regardless  of  the  fact  that  her  husband,  the  complain- 
ant, maintains  his  office  in  the  same  building,  but  said  rate  should 
only  be  extended  to  complainant's  wife  so  long  as  the  use  of  said 
telephone  is  absolutely  for  such  purposes  as  herein  indicated,  and 
not  for  her  husband's  use  for  professional  business,  and  should 
the  complainant  use  the  telephone  for  professional  communica- 
tions, the  defendant  company  shall  have  the  right  to  charge  the 
business  rate  therefor  or  disconnect  the  same. 

ENTRY  OF  DISMISSAL. 

This  matter  came  on  to  be  heard  upon  the  pleadings  and  the 
evidence,  and  was  argued  by  counsel,  and  it  appearing  that  the 
complainant  is  not  the  party  in  interest  for  whom  relief  is 
sought,  it  is 

Ordered  that  this  case  be,  and  it  hereby  is,  dismissed. 

The  Public  Utilities  Commission  of  Ohio,  Beecher  W.  Wal- 
termire.  Chairman;  Oliver  H.  Hughes,  Charles  C.  Marshall, 
Commissioners, 


WASHINGTON  PUBMO  SERVICE  COMMISSION. 

PUBLIC   SEEVICE   COMMISSION   OP  WASHINGTON  EX 

EEL.  GEO.  T.  HENDRIE  et  aL 

i). 

EVERETT  GAS  COMPANY. 

[No8.   1700,   1905.] 

Rates  —  Electricity  —  Unreasonable  charges, 

A  maximum  rate  of  12  cents  per  kilowatt  hour  was  held  to  be 
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excessive  and  exorbitant,  where  the  company  was  earning  nearly  14  per 
cent  interest  on  its  investment. 

Beturn'—Biak  of  competition -— Allowance  for. 

No  allowance  will  be  made  to  provide  a  return  for  the  hazards 
of  competition,  in  adjusting  the  rates  of  a  public  service  company, 
under  a  law  empowering  the  Commission  to  prevent  competition,  if  the 
company  provides  adequate  service  at  reasonable  rates. 

Rates '^Electricity'^  New  schedule  ordered  hy  Commission* 

A  public  service  company  was  ordered  to  put  into  effect  a  new 
schedule  of  decreased  rates  for  electricity,  varying  from  8  cents  to  2 
cents  per  kilowatt  hour,  based  upon  the  amount  of  current  used  per 
month,  instead  of  a  schedule  filed  by  the  company,  in  which  the  maxi- 
mum rate  was  12  cents  per  kilowatt  hour. 

[March  11,  1916.] 

Proceedikg  to  establish  reasonable  rates  for  electricity;  sched- 
ule filed  by  the  defendant  company  ordered  vacated  and  company 
permitted  to  charge  rates  in  accordance  with  a  schedule  specified 
by  the  Commission. 

By  the  Commission:  Complaint  was  filed  against  the  de- 
fendant company  by  thirty-five  of  its  patrons  on  the  2d  day  of 
March,  1914,  alleging  that  the  schedule  of  rates  of  the  defendant 
company  for  both  electricity  and  gas  was  unreasonable,  unfair, 
and  excessive.  Thereafter  and  on  the  4th  day  of  May,  1014,  the 
defendant  company  answered  said  complaint,  denying  said  alle- 
gations and  alleging  that  the  schedule  of  rates  for  gas  and  elec- 
tricity in  the  city  of  Snohomish  was  not  sufficient  or  compensa- 
tory, and  did  not  permit  the  defendant  company  to  earn  a 
reasonable  return  on  the  fair  value  of*  its  property.  Thereafter 
the  Public  Service  Commission,  upon  its  own  motion,  served  the 
defendant  company  with  notice  of  valuation,  as  is  provided  by 
statute.  Upon  stipulation  the  said  two  causes  were  consoli- 
dated. 

The  complainants  abandoned  the  claim  that  the  schedule  of 
rates  for  gas  was  unreasonable,  and  the  case  was  therefore  sub- 
mitted on  the  question  of  the  reasonableness  of  the  schedule  of 
rates  of  the  defendant  company  for  electricity  alone.  State  ex 
rel.  Seattle  v.  Public  Service  Commission,  76  Wash.  492,  136 
Pac.  850. 

There  is  no  question  involved  in  this  case  as  to  the  manage- 
ment of  the  properties  of  the  defendant  company,  as  the  evi- 
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dence  shows  the  management  to  have  been  carefnl  and  business- 
like in  every  particular. 

The  electricity  sold  in  Snohomish  to  the  patrons  of  said  com- 
pany is  purchased  wholesale  by  the  company  from  the  Puget 
Sound  Traction,  Light,  &  Power  Company  at  the  latter  com- 
pany's substation  in  Snohomish  at  the  rate  of  about  .015c  per 
kwh.  The  defendant  company  owns  the  distributing  system. 
The  reproduction  cost  of  the  distributing  system  is  $56,372. 
The  original  cost  of  the  property  was  $78,000.  The  gross  return 
as  of  June  1,  1914,  is  $27,016.65.  The  total  expense,  includ- 
ing depreciation,  is  $18,703,  leaving  a  net  return  of  $8,313.65. 
The  Commission  finds  the  fair  value  of  the  property  used  and 
useful  in  the  operation  of  the  utility  as  the  sum  of  $60,000.  A 
net  return  of  $8,313.65  upon  this  sum  will  allow  the  defendant 
company  as  interest  upon  its  investment  nearly  14  per  cent.  The 
maximum  rate  in  the  schedule  filed  with  the  Commission  by  the 
defendant  company  is  12c  per  kwh.  It  is  the  opinion  of  the 
Commission  that  this  rate  is  excessive  and  exorbitant.  This  com- 
pany has  no  power  station,  nor  any  property  used  and  useful  in 
its  operation  outside  the  city  of  Snohomish.  The  hazards  of  its 
operation  are  slight.  It  has  been  suggested  to  the  Commission 
that  the*  hazards  of  competition  should  be  considered  in  the 
matter  of  adjusting  the  rates  of  the  defendant  company.  This 
hazard  will  shortly  be  removed  by  the  certificate  of  convenience 
and  necessity  just  enacted  by  the  legislature.  Under  this  law  the 
Commission  will  have  the  power  to  prevent  competition  if  the 
defendant  company  provides  adequate  service  to  its  patrons  at 
reasonable  rates.  If  the  defendant  company  refuses  or  neglects 
to  provide  its  patrons  with  adequate  service  at  reasonable  rates, 
then  the  protection  afforded  to  it  by  this  law  will  be  removed. 

We  therefore  find  that  the  schedule  of  rates  now  on  file  with 
this  Commission,  and  in  force  in  the  city  of  Snohomish,  is  ex- 
cessive, unreasonable,  and  unjust,  and — 

It  is  therefore  ordered  that  said  schedule  be,  and  same  hereby 
IS,  vacated  and  set  aside,  and  the  defendant  company  is  hereby 
permitted  to  charge  for  electricity  within  the  city  of  Snohomish 
in  accordance  with  the  following  schedule,  which  the  CommiBsion 
hereby  finds  to  be  reasonable,  just,  and  sufficient: 
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First       25  kw.  hours  per  month  8c     per  kwK 

^iext        25  kw.  hours  per  month  7.5c  per  kwh. 

Next       25  kw.  hours  per  month  6.5c  per  kwh. 

^'ext       25  kw.  hours  per  month  5.5c  per  kwh. 

Next      100  kw.  hours  per  month  5.0c  per  kwh. 

Next      200  kw.  hours  per  month  4.5c  per  kwh. 

Next      600  kw.  hours  per  month  3.5c  per  kwh. 

Next  2,000  kw.  hours  per  month  3.0c  per  kwh. 

Next  2,000  kw.  hours  per  month  2.5c  per  kwh. 

5,000  and  over  kwh.  per  month  2.0c  per  kwh. 

The  Public  Service  Commission  of  Washington,  Frank  B. 
Spinning,  Commissioner,  by  0.  A.  Reynolds,  Chairman. 

Commissioner  Lewis  did  not  participate  in  this  hearing. 


WISCONSIN  RAHiROAD  COMMISSION. 

CITY  OF  LA  CBOSSB 

WISCONSIN-MINNESOTA  LIGHT  &  POWER  COMPANY. 

Service  —  Heating  —  Discontinuance, 

A  public  service  corporation  will  not  be  allowed  to  discontinue 
heating  service  to  certain  patrons  on  the  theory  that  topographical 
conditions  render  it  impossible  for  the  company  to  furnish  such  service, 
where  it  appears  that  satisfactory  service  was  formerly  rendered  and 
that  the  company  is  about  to  enlarge  certain .  of  its  mains  which  may 
result  in  materially  improving  the  service  on  the  lines  in  question;  but 
if  experience  should  demonstrate  that,  with  increased  main  capacity, 
it  is  impracticable  to  render  adequate  service  on  any  part  of  the  sys- 
tem, the  matter  will  be  further  considered  upon  petition. 
Service —» Heating '■^  Change  of  system  of  regulation  ^  Burden  of  ea^ 
pense. 

A  power  company  was   required  to  pay  for  changing  from  a 
pneumatic  to  a  hydraulic  system  of  heat  regulation  in  cases  where  the 
owner  had  already  paid  for  the  pneumatic  installation. 
Service  ^  Valves  connecting  niaina  with  installation  •—  Company  con» 
trol. 

Valves  connecting  mains  with  service  installations  of  a  company 
furnishing  heat  to  its  customers  should   be  under  the  control  of  the 
company,  and  kept  locked  by  it. 
Service -^  Heating -^  Control  over  service  installation. 

A  company  supplying  heat  to  its  customers  should  have  the  right 
to  determine  the  number  of  square  feet  of  radiating  service,  the  size 
of  the  supply  pipes,  the  location  of  radiators  and  pipes,  and,  in  general, 
should  either  install  all  services  or  approve  plans  when  the  work  of 
installation  is  performed  by  other  persona* 

[May  5.  1916.] 
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Complaint  as  to  th3  inadequacy  of  the  heating  service  fur- 
nished by  the  Wisconsin-Minnesota  Light  &  Power  Company  in 
the  city  of  La  Crosse ;  upheld.  Company  ordered  to  enlarge  the 
capacity  of  its  distribution  system  and  service  installation  and 
to  make  certain  other  changes. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  The  petition  alleges  in  substance  that 
the  heating  service  furnished  by  the  Wisconsin-Minnesota  Light 
&  Power  Company  in  the  city  of  La  Crosse  subsequent  to  Octo- 
ber 1,  1914,  has  been  unreasonably  unjust,  inadequate,  and  in- 
sufficient The  Commission  is  therefore  asked  to  take  such 
action  as  it  deems  just  in  the  premises. 

No  answer  was  filed  by  the  respondent 

A  hearing  was  held  at  La  Crosse  on  February  19,  1915. 
Jesse  E.  Higbee  appeared  for  the  petitioner,  and  Lees  &  Bunge 
by  Andrew  Lees  for  the  rei^pondent 

At  this  hearing  numerous  patrons  testified  as  to  the  character 
of  the  heating  service  furnished  them  by  the  respondent  In 
most  instances  it  was  said  that  the  service  was  originally  satis- 
factory, but  that  it  has  deteriorated  greatly  within  the  last  two 
years.  Inasmuch  as  the  representatives  of  the  company  ad- 
mitted at  the  hearing  that  the  service  rendered  to  some  of  its 
patrons  in  La  Crosse  is  inadequate,  it  is  unnecessary  to  review 
in  detail  the  testimony  tending  to  establish  that  fact. 

At  the  request  of  the  Commission  the  respondent  submitted, 
subsequent  to  the  hearing,  a  plan  for  improving  its  heating  sys- 
tem, looking  toward  more  satisfactory  service.  A  copy  of  this 
report  was  transmitted  to  the  city  attorney  of  La  Crosse,  but 
up  to  the  present  time  he  has  not  conmaented  thereon.  Inasmuch 
as  the  proposed  improvements  involve  extensive  construction 
work  which  must  be  performed  during  the  months  when  the 
plant  is  not  in  operation,  it  is  inadvisable  to  delay  the  matter 
further. 

The  company  proposes  the  following  enlargements  of  its  dis- 
tribution system: 

1.  Lay  6-inch  main  from  Jay  street  to  IMain  street,  in  the 
alley  between  Second  street  and  Third  street 
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2.  Lay  S-inch  main  from  Jay  street  to  State  street  in  the 
^^7  between  Third  street  and  Fourth  street. 

3.  Lay  6-inch  main  from  Jay  street  to  State  street,  in  the 
^*%  between  Fourth  street  and  Fifth  street,  lay  5-inch  main 
^euce  on  State  street  to  the  alley  between  Fifth  street  and  Sixth 
street,  and  lay  4-inch  main  thence  on  State  street  to  connect  with 
^e  4-inch  main  in  the  alley  between  Sixth  street  and  Seventh 

street 
^.   iay  14-inch  main  from  the  station  to  a  point  opposite  the 
station  in  Second  street. 

^.  Lb,j  12-inch  main  from  a  point  opposite  the  station  in 
Second  street  to  Jay  street,  and  thence  in  Jay  street  to  the 
aUey  between  Fourth  street  and  Fifth  street. 

6*  I-»fi.j  8-inch  main  from  the  intersection  of  Jay  street  and 
^e  alloy  between  Fourth  street  and  Fifth  street  to  Fifth  street, 
^^  tliexice  south  on  Fifth  street  to  King  street. 

7*  I-fiLj  10-inch  main  from  a  point  in  Second  street  opposite 
the  station  to  King  street. 

^-  I- a.  J  4-inch  main  in  alley  between  Ninth  street  and  Tenth 
street  f  x^om  King  street  about  half  way  to  Main  street,  and  thence 
a  3-inolx  main  to  Main  street. 

^-  1-i^.j  4-inch  main  in  alley  between  Tenth  street  and  Elev- 
enth s-tx-^et  from  King  street  about  half  way  to  Main  street  and 
thence     ^  3-inch  main  to  Main  street. 

In  ^rddition  to  these  enlargements  in  the  mains,  the  company 
pTopos^fc^  to  enlarge  the  services  at  a  number  of  points.  These 
impro^v^^jj^^jjjig  ^iU[  necessitate  construction  work  as  follows: 


_                 Enlarged 

L  Mains. 

Enlarged 

Services. 

I^i^^^l   Feet. 

Size  of  Main. 

Lineal  Feet. 

Size  of  Pipe. 

-.       25 

14  inch 

800 

3     inch 

^>aoo 

12     " 

500 

li     « 

,  -^00 

10    " 

760 

li     « 

i*soo 

8     " 

■^,S60 

6     " 

300 

5     " 

.      950 

4     « 

. ^60 

2     « 
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The  cost  of  the  above  improvements  is  estimated  by  the  com- 
pany as  follows : 

Mains  and  necessary  attachments $45,300 

Service  lines  3,300 

Total  cost $48,600 

The  proposed  improvements  in  the  distribution  system  out- 
lined above  will  unquestionably  better  the  service  throughout 
the  system  wherever  it  is  now  defective  through  an  insufficient 
differential  pressure  iti  the  mains.  The  data  available  are  in- 
sufficient to  permit  an  accurate  forecast  as  to  whether  these 
improvements  will  make  the  service  entirely  adequate.  Owing 
to  the  fact  that  the  heating  plant  is  not  in  operation  during  the 
summer  montljs,  it  will  be  impossible  to  accumulate  satisfactory 
data  before  operation  commences  in  the  fall.  The  service  ren- 
dered during  the  last  season  was  admittedly  inadequate  in  some 
respects,  and  some  corrective  measures  should  be  taken  during 
the  summer  months.  It  therefore  seems  advisable  to  allow  the 
company  to  proceed  with  the  proposed  improvements.  If  the 
experience  of  another  season  should  prove  them  to  be  insuffi- 
cient, further  action  will  be  taken  on  the  basis  of  observations 
made  during  that  season. 

The  company  also  proposes  to  abandon  a  number  of  lines  and 
discontinue  heating  service  to  patrons  whose  premises  are  con- 
nected therewith.  In  support  of  this  proposal  it  is  alleged  that, 
on  account  of  the  topographical  conditions  and  the  distances  from 
the  central  station,  the  lines  in  question  are  not  capable  of  ren- 
dering adequate  service.  Reference  is  made  specifically  to  lines 
on  Eleventh  street.  Twelfth  street,  Fourteenth  street,  and  Cass 
street.  The  testimony  indicates  that  the  service  which  patrons 
of  these  lines  formerly  received  was  satisfactory  for  a  number 
of  years.  The  success  of  an  effort  to  again  render  adequate  serv- 
ice to  such  patrons  will  depend  primarily  upon  the  capacity  of 
the  mains  provided,  since  this  determines  the  pressure  differential 
in  the  mains  at  the  points  of  service  connection.  The  enlarge- 
ment of  the  mains  described  above  may  result  in  materially 
improving  the  servdce  on  the  lines  in  question,  and  until  the 
effect  of  such  changes  has  been  fully  ascertained,  it  appears  to 
be  inadvisable  to  deprive  any  patrons  of  service  to  which  they 
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have  become  accustomed.  If  experience  should  demonstrate  that, 
with  increased  main  capacity,  it  is  impracticable  to  render  ade- 
quate service  on  any  part  of  the  system,  the  matter  will  be 
further  considered  upon  petition. 

The  testimony  indicates  that  no  systematic  observations  of  the 
temperature,  differential  pressure,  and  flov^age  conditions  at 
various  times  and  at  various  points  in  the  main  pipe  system  have 
been  made.  Such  observations  are  necessary  in  order  to  ac- 
curately locate  the  cause  of  poor  service  and  eliminate  unsatis- 
factory conditions.  They  would  also  be  of  value  in  ascertain- 
ing what,  if  any,  extensions  of  the  system  can  be  made  without 
impairing  the  quality  of  the  service.  The  company  should  adopt- 
a  systematic  method  of  observation,  and  keep  a  complete  record 
for  future  reference. 

When  the  various  services  were  first  installed  by  the  original 
owner  of  the  system,  a  pneumatically  operated  thermostat  was 
installed  in  each  service.  The  air  for  operating  this  controlling 
device  was  furnished  from  the  power  plant  throu^jh  iron  pipes 
which  were  placed  in  the  main  conduits  with  the  hot  water  and 
return  pipes.  The  thermostat  piping  and  control  valves  were 
paid  for  by  the  customer  on  whose  premises  they  were  placed. 
The  iron  air  pipes  in  the  conduits  deteriorated  to  such  an  extent 
as  to  render  the  operating  devices  in  a  large  number  of  services 
inoperative.  Instead  of  the  power  company  repairing  or  renew- 
ing these  pipes,  the  services  were  allowed  to  operate  without 
regulation.  This  resulted  in  a  disadvantage  to  both  the  power 
company  and  the  consumer. 

Instead  of  renewing  the  iron  pipe  or  replacing  it  with  a  lead 
pipe  line,  the  power  company  has  decided  to  abandon  entirely 
the  pneumatic  method  of  control  in  a  large  number  of  services, 
and  substitute  a  hydraulic  system.  This  hydraulic  systcrU  is 
arranged  to  operate  in  a  similar  manner  to  the  pneumatic  sys- 
tem, except  that  the  power  for  operating  the  regulating  valve 
is  taken  from  the  water-service  pipes  on  the  consumer's  side  of 
the  water  meter.  The  water  used  is,  of  course,  paid  for  by  the 
consumer,  but,  as  it  amounts  to  only  a  few  cents  per  month,  the 
cost  of  the  water  furnished  is  negligible,  and  will  not  be  con- 
•idered  of  enough  importance  to  have  any  influence  on  the  rates 
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paid  for  heating  service,  or  on  any  charges  that  might  be  made  in 
changing  the  form  of  regulating  devices. 

As  heretofore  mentioned,  consumers  paid  for  tLe  original  in- 
stallation of  pneumatically  controlled  thermostats.  It  is  con- 
tended by  the  power  company  that  the  consumer  should  pay  for 
the  change  in  these  regulating  devices,  but  as  they  have  already 
paid  once  for  a  device  that  was  satisfactory  to  them,  and  the 
change  was  not  made  to  better  their  service  or  to  reduce  the  cost 
thereof  to  them,  it  does  not  appear  just  to  require  them  to  pay 
for  the  change  referred  to.  Furthermore,  it  is  a  distinct  advan- 
tage to  the  power  company  to  have  a  suitable  and  satisfactory 
operated  system  of  control  in  each  service,  and  we  will,  there- 
fore, require  the  power  company  to  pay  for  changing  from  the 
pneumatic  to  the  hydraulic  system  of  regulation  in  any  service 
where  the  owner  thereof  has  already  paid  for  the  pneumatic 
installation.  It  has  been  held  in  the  case  entitled  "Re  Investi- 
gation on  Motion  of  the  Commission  of  the  Rules  and  Regula- 
tions of  the  Berlin  Public  Service  Company  Relating  to  the  Use 
of  Thermostats,"  10  Wis.  R.  C.  R.  468,  that  the  rule  of  the 
Berlin  Public  Service  Company  relating  to  the  installation  of 
thermostats  is  sustained  as  a  reasonable  regulation  and  as  law- 
fully in  effect.  This  rule  required  the  owner  of  the  service  to 
pay  for  the  installation  and  repairs  to  the  thermostats.  This 
principle  is  hereby  affirmed,  but  what  has  been  said  in  relation 
to  the  heating  company  paying  for  changing  thermostats  will  not 
affect  our  requirement  that  the  owner  of  the  service  is  to  pay 
for  any  repairs  necessary. 

In  each  service  where  a  connection  is  made,  a  valve  is  placed 
so  that  service  can  be  entirely  cut  out,  or  the  flow  restricted. 
As  the  power  company  is  held  responsible  for  furnishing  satis- 
factory service,  they  should  have  entire  control  over  these  valves. 
Where  services  for  several  parties  are  taken  off  a  lateral  a  short 
distance  from  each  other,  it  is  very  often  necessary,  in  order  to 
furnish  suitable  and  proper  service  to  each  consumer,  to  regulate 
the  service  by  manipulation  of  these  valves,  and  if  one  is  tam- 
pered with,  or  its  position  changed,  it  might  result  in  a  dis- 
turbance in  one  or  more  of  the  other  services.  Authority  will, 
therefore,  be  given  the  power  company  to  lock  these  valves  in 
any  manner  they  may  see  fit. 
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As  there  is  no  satisfactory  method  of  metering  the  quantity 
of  heat  furnished  in  a  system  of  this  kind,  all  charges  for  serv- 
ice are  made  on  a  flat-rate  basis.  The  power  company  is  required 
to  give  satisfactory  service,  and  the  standard  of  service  can  only 
be  determined  by  observing  temperatures  in  the  rooms  of  build- 
ings that  are  furnished  with  heating  service.  As  the  power 
company  is  responsible  for  maintaining  whatever  standard  may 
be  set,  it  follows  that  they  should  determine  the  number  of  square 
feet  of  radiating  service,  the  size  of  the  supply  pipes,  location 
of  radiators  and  pipes,  and  in  general  should  either  install  all 
services  themselves  or  approve  plans  when  the  ^ork  of  installing 
any  service  is  performed  by  other  parties.  The  control  over  such 
new  installations  will,  therefore,  be  provided  for  in  the  order 
to  follow: 

In  its  report  on  proposed  improvements  the  company  submits 
certain  data  with  reference  to  its  earnings,  and  requests  that 
the  Commission  take  under  advisement  the  matter  of  earnings 
and  the  expenses  which  it  will  be  obliged  to  meet  if  the  recom- 
mended improvements  are  carried  out.  The  present  complaint 
relates  primarily  to  the  adequacy  of  the  service,  and  it  is  in- 
advisable to  enter  into  the  question  of  rates  at  this  time.  If 
the  respondent  feels  that  the  improvements  herein  ordered  will 
increase  the  value  of  the  property  used  and  useful  for  the  pub- 
lic to  such  an  extent  that  the  existing  rates  are  insufficient,  it 
has  the  privilege  of  making  formal  application  to  the  Commis- 
sion for  authority  to  increase  rates. 

It  is  therefore  ordered  that  the  respondent,  the  Wisconsin- 
Minnesota  Light  &  Power  Company,  enlarge  the  capacity  of  its 
distribution  system  and  service  installations  for  heating  service 
in  the  city  of  La  Crosse  as  designated  above,  and  keep  a  syste- 
matic record  of  the  temperature,  differential  pressure,  and  floW' 
age  conditions  in  its  system. 

It  is  further  ordered  that  said  respondent  be  and  the  same  is 
hereby  authorized: 

1.  To  install  hydraulic  thermostats  in  lieu  of  the  existing 
pneumatically  operated  thermostats  at  its  own  expense. 

2.  To  control  and  keep  locked  valves  connecting  mains  with 
service  installations. 
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3.  To  specify  the  size  and  location  of  service  installations,  to 
install  such  equipment,  and,  if  installed  by  others,  to  require 
that  the  plans  for  such  installation  be  submitted  to  and  approved 
by  it  prior  to  the  granting  of  ser\'ice. 

The  improvements  ordered  herein  are  to  be  completed  during 
the  months  of  1915  in  v^hich  the  plant  is  normally  inoperative. 

liailroad  Commission  of  Wisconsin,  by  Walter  Alexander 
Ilalford  Erickson,  Carl  D.  Jackson,  Commissioners. 


WISCONSIN  RAILROAD  COMMISSION. 

IN  RE  CITY  OF  MENOMONIE,  WISCONSIN. 

Sale  '^WtUerworlcs  plant —- Municipal  purchase -^  Agreed  price. 

The  WiBcongin  Commission  will  approve  a  contract  for  the  pnr« 
ciiase  of  a  waterworks  plant  by  a  municipality  although  a  valuation 
by  the  Commission  might  differ  somewhat  from  that  fixed  upon  by  the 
parties,  and  although  no  new  appraisal  of  the  property  to  be  pur- 
chased has  been  made  by  the  Commission,  where  the  parties  have 
mutually  agreed  and  have  had  quite  full  light  on  the  matter  of  valua- 
tion, and  where  the  amount  fixed  by  them  closely  approximates  a  rea- 
sonable selling  price. 

[April  28,  1915.] 

Application  for  approval  of  a  contract  for  the  purchase  by 
the  city  of  Menomonie  of  the  property  of  the  Menomonie  Water- 
works Company;  granted. 

By  the  Commission:  The  Menomonie  Waterworks  Company 
of  Menomonie,  Wisconsin,  has  never  taken  out  an  indeterminate 
permit.  Pursuant  to  a  resolution  passed  by  the  common  council 
and  notice  of  election  duly  published,  a  special  election  was  held 
at  the  city  of  Menomonie  on  February  3,  1914,  at  which  time  the 
citizens  of  Menomonie  voted  to  take  over  the  plant  and  equip- 
ment of  the  waterworks  company.  Thereafter  a  series  of  nego- 
tiations took  place  between  the  company  and  the  city  officers, 
and  on  March  10,  1915,  in  an  action  brought' at  the  circuit  court 
of  Dunn  county,  a  jury  duly  impaneled  found  that  there  exists 
a  necessity  for  the  taking  of  such  property.  We  understand, 
however,  that  this  verdict  was  rendered  without  contest  and  be- 
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cause  of  the  contract  to  be  executed  between  the  waterworks 
company  and  the  city  of  Menomonie;  that  on  March  16,  1915, 
the  council  of  the  city  of  Menomonie  unanimously  passed  a  reso- 
lution directing  the  city  officers  to  execute  the  contract  for  the 
purchase  of  the  plant  and  equipment  of  the  Menomonie  Water- 
works Company.  On  March  18,  1915,  a  petition  was  filed  with 
the  Railroad  Commission  by  the  officers  of  the  city  of  Menom- 
onie, setting  forth  these  facts,  and  with  the  petition  there  was 
filed  the  contract  between  the  city  and  the  waterworks  company, 
whereupon  notice  of  hearing  was  duly  given  to  all  parties  in 
interest,  and  the  matter  came  on  for  hearing  before  the  Com- 
mission on  April  28,  1915. 

By  subsection  2  of  f  1797m-79,  "Any  municipality  shall 
have  the  power to  purchase  by  agreement  with  any  pub- 
lic utility  any  part  of  any  plant,  provided  that  such  purchase  and 
the  terms  thereof  shall  be  approved  by  the  Commission  after  a 
hearing,  as  provided  in  §  1797m-81  and  §  1797m~82.'^  Notice 
of  hearing  was  duly  published. 

At  the  hearing  Mr.  Mathews,  the  mayor,  testified  to  different 
appraisals  made  of  the  property  of  the  company,  its  earning 
capacity,  etc. ;  that  the  council  of  Menomonie  was  much  pleased 
over  the  contract,  and  that  they  were  in  fact  prepared  to  ratify 
a  contract  in  a  larger  amount  had  it  been  necessary  in  order  to 
effect  the  purchase. 

While  it  is  possible  that>  if  the  Comimission  had  to  fix  the 
valuation  and  terms  and  conditions  of  sale,  the  Commission's 
valuation  might  differ  somewhat  from  that  fixed  upon  by  the 
parties  to  the  contract,  and  while  no  new  appraisal  has  been  made 
by  the  Commission  of  the  property  to  be  purchased,  it  seems  rea- 
sonably clear  that  any  such  differences  in  valuation  would  not 
be  sufficiently  large  or  of  sufficient  importance  to  warrant  thia 
Commission  at  this  time,  where  the  parties  have  mutually  agreed 
and  have  had  quite  full  light  on  the  matter  of  valuation,  in  with- 
holding its  approval  of  the  contract.  Opinions  as  to  value  usually 
take  a  somewhat  wide  range,  but  in  this  case  the  amount  fixed 
by  the  parties  in  interest,  in  our  opinion,  closely  approximates 
a  reasonable  selling  price  of  the  property  transferred. 

Phases  of  the  contract  were  gone  over  at  the  hearing,  and  by 
stipulation  of  parties  made  definite  and  certain,  and  the  contract 
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thus  construed  is  hdVeby  approved.  An  order  to  that  effect  will 
be  entered. 

By  the  terms  of  the  agreement  for  the  purchase  and  sale  of 
the  plant,  said  outstanding  contracts  are  assigned  to  the  city  of 
Menomonie,  the  city  taking  the  place  of  the  waterworks  company 
in  such  contracts.  The  jurisdiction  of  the  Railroad  Commission, 
if  any  such  exists,  relating  to  any  matters  covered  by  the  con- 
tracts assigned  to  the  city  of  Menomonie,  will  not  of  course  be 
changed  by  the  sale  herein  approved. 

The  contract  covers  all  the  property  of  the  Menomonie  Water- 
works Company,  except  money  on  hand,  accounts,  and  bills  re- 
ceivable. It  covers  the  plant  and  system,  embracing  its  power 
house  and  buildings  and  structures  of  every  kind,  pipes,  mains, 
connections,  machinery,  engines,  pumps,  fixtures,  hydrants,  me- 
ters,  tools,  appliances,  supplies  and  materials,  electric  and  water 
power  rights  held  by  lease  or  otherwise,  easements,  rights  of  way, 
and  all  its  property  and  property  rights,  real  or  personal,  used 
and  useful  for  the  convenience  of  the  public  except  as  herein 
expressly  before  set  forth. 

Railroad  Commission  of  Wisconsin,  Carl  D.  Jackson,  Halford 
Erickson,  Walter  Alexander,  Commissioners. 


ARIZONA  CORPORATION  COMMISSION. 

BE  TUCSON  RAPID  TRANSIT  COMPANY. 

[Docket  No.  245.] 

^ectyrds  ^' Application  to  "keep  outside  state. 

An  application  by  a  utility  to  keep  its  books  and  accounts  In 
New  York  city  was  denied  although  it  would  effect  a  saying  in  operat- 
ing costs,  since  the  Commission  was  of  the  opinion  that  the  books  and 
accounts  of  the  applicant  should  be  available  for  inspection  and  exami- 
nation by  the  Commission  at  all  times. 

[May  14,  1915.] 

Application  to  keep  books  and  accounts  in  New  York  city; 
denied. 

Appearances :  for  applicant  Frank  E.  Russell  and  Frank  E. 
Curley. 
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By  the  Commission:  This  is  an  application  by  Tucson  Rapid 
Transit  Company  of  Tucson,  Arizona,  for  permission  to  keep  its 
books  and  accounts  in  the  city  of  New  York. 

The  cause  came  on  regularly  for  hearing  in  the  office  of  the 
Commission  at  Phoenix,  the  15th  day  of  April,  1915. 

We  are  of  the  opinion  that  the  books  and  accounts  of  the  ap- 
plicant should  be  available  for  inspection  and  examination  by  the 
Commission  at  all  times,  and,  to  that  end,  prefer  local  examina- 
tion rather  than  sending  a  representative  to  New  York,  or  under- 
go the  delay  incident  to  a  transfer  of  said  books  and  accounts 
from  ITew  York  to  Phoenix. 

Complete  details  of  operating  costs  can  be  forwarded  the  New 
York  office  from  Tucson  without  great  attending  difficulty. 

It  is  alleged  that  some  saving  of  operating  costs  can  be  made 
by  the  applicant  if  this  application  is  granted.  This  saving, 
however,  does  not  seem  to  be  of  sufficient  amount  to  offset  the 
convenience  of  affairs  established  by  compliance  with  the  present 
rule. 

It  is  therefore  ordered: 

That  the  application  herein  be,  and  the  same  is  hereby,  denied. 

Arizona  Corporation  Commission,  F.  A.  Jones,  Chairman ;  A. 
W.  Cole,  W.  P.  Geary,  Commissioners. 

Note. — ^In  Docket  No.  242,  May  14,  1915,  the  Commission  also 
denied  the  application  of  the  Tucson  Gas,  Electric  Light,  &  P.  Co. 
for  an  order  authorizing  it  to  keep  its  books  and  accounts  in  the  city 
of  New  York. 


ARIZONA  CORPORATION  COMMISSION. 

IN  BE  APPLICATION  TUCSON  GAS,  ELECTRIC  LIGHT,  & 
POWER  COMPANY. 

[Docket  No.  244.] 

Depreciation -^  Fund —- Provision  for  deferred, 

A  gas  and  electric  company  was  permitted  to  defer  for  a  period 
of  one  year  the  setting  aside  of  a  depreciation  fund,  because  of  the 
extraordinary  expenditures  necessary  to  be  made  during  such  year,  the 
order  expressly  providing  that  the  permission  was  not  to  be  construed 
as  releasing  the  utility  from  d««ignating  the  amount  of  such  depre- 
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elation  fund  in  its  books  and  accounts,  nor  as  creating  any  additional 
burden  of  operating  expenses  at  any  future  date. 

[May  14,  1916.] 

Application  to  defer  setting  aside  depreciation  fund  for  one 
year;  granted. 

Appearances :  for  applicant  Frank  E.  Eussell  and  Frank  E. 
Curley. 

By  the  Commission :  This  is  an  application  of  Tucson  Gas, 
Electric  Light,  &  Power  Company  of  Tucson,  Arizona,  request- 
ing permission  to  defer  setting  aside  its  depreciation  fund  for  a 
period  of  one  year,  and  heard  at  Fhosnix  the  15th  day  of  April, 
1915. 

In  consideration  of  civic  improvements  undertaken  by  the 
city  of  Tucson  and  the  resulting  costs  appertaining  to  this  com- 
pany through  paving,  etc.,  it  is  apparent  that  extraordinary  ex- 
penditures must  be  made  by  the  applicant  during  1915,  and  that 
the  interests  of  the  applicant  and  general  public  will  be  advanced 
through  the  granting  of  this  application.  This,  however,  is  not 
to  be  construed  as  releasing  the  applicant  from  designating  the 
amount  of  such  depreciation  fund  in  its  books  and  accounts,  nor 
creating  any  additional  burden  of  operating  expenses  at  any 
future  date. 

It  is  ordered: 

That  Tucson  Gas,  Electric  Light,  &  Power  Company  be,  and 
the  same  is  hereby,  authorized  and  permitted  to  defer  setting 
aside  as  depreciation  fund,  any  portion  of  the  earnings  or  other 
moneys  of  said  company,  for  the  year  1915. 

Arizona  Corporation  Commission,  F.  A.  Jones,  Chairman; 
A.  W.  Cole,  W.  P.  Geary,  Commissioners. 


ARIZONA  CORPORATION  COMMISSION. 

BE  TUCSON  GAS,  ELECTRIC  LIGHT,  &  POWER  COMPANY. 

[Docket  No.  240.] 

Service '^  Payment —- Charging  interest  on  the  delinquent  accounts* 

A  gas  and  electric  company  was  denied  authority  to  charge  in* 
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terest  on  delinquent  accounts,  as  such  a  system  would  increase  the 
delinquent  account,  and  the  company  was  protected  by  its  power  to 
discontinue  service  for  nonpayment  as  prescribed  by  the  order  of  the 
Commission,  docket  No.  112,  May  1,  1915. 

[May  14,  1915.] 

Appltcatiok  for  an  order  authorizing  gas  and  electric  com- 
pany to  charge  interest  on  delinquent  accounts ;  denied. 

Appearances:  for  applicant  Frank  E.  Curley  and  Frank  E. 
Russell. 

By  the  Commission:  This  is  an  application  made  by  Tucson 
Gas,  Electric  Light,  &  Power  Company,  of  Tucson,  Arizona,  for 
an  order  authorizing  it  to  charge  interest  on  delinquent  accounts. 

It  appears  that  this  company  receives  ample  protection  in  the 
premises  by  an  observance  of  the  rules  effective  May  1,  1915, 
set  forth  in  the  opinion  and  order  of  this  Commission  in  docket 
No.  112  (  Ee  Gas  &  E.  Service,  P.  U.  R.  1915  B,  541). 

We  believe  that  the  granting  of  the  application  herein  would 
result  in  a  larger  delinquent  account,  thereby  increasing  the 
volume  of  uncollectible  accounts,  and  would  reflect  an  increased 
cost  and  burden  to  consumers  meeting  their  obligations  promptly. 

Any  condition  of  affairs  regarding  the  collection  of  accounts 
is  influenced  and  determined,  to  a  large  extent,  by  good  ^dg^- 
ment  exercised  by  the  representatives  of  the  company. 

It  is  the  decision  of  this  Commission,  and  it  is  therefore 
ordered: 

That  the  application  herein  be,  and  the  same  is  hereby,  denied. 

Arizona  Corporation  Commission,  F.  A.  Jones^  Chairman;  A. 
W.  Cole,  W.  P.  Geary,  Commissioners. 


CAIilFORNIA  RAIIiROAB  COMMISSION. 

BE  MARIN  MUNICIPAL  WATER  DISTRICT. 

[Appl.  No.  1141 ;  Dec.  No.  2279.] 

Coni'misBionS'^ Bowers'^ Determination  of  constitutionality  of  aiUtt' 
ute. 

The  California  Commission  will  not  determine  whether  the  con- 
stitutional and  statutory  provisions  under  which  a  proceeding  to  de> 
P.U.R.75C.— 28. 
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termine  the  value  of  a  waterworks  plant  for  muBicipal  purchase  is 
brought,  is  valid  or  not,  since  this  is  a  question  for  the  courts. 

Witnesses  ^Qualification '^Valuation  of  land. 

It  is  not  necessary  that  a  witness  testifying  concerning  land 
valuation  shall  have  been  engaged  in  the  real  estate  business,  or  that 
he  shall  be  a  so-called  expert  in  the  strict  sense  of  the  term. 

Evidence '^  Admissibility '^  Testimony  of  employee  of  Comm^ission. 

The  testimony  of  a  witness  as  to  the  value  of  real  estate  in  a 
proceeding  before  the  California  Commission  to  determine  the  value  of 
the  property  of  a  water  company  for  municipal  purdiase  will  not  be 
stricken  out  on  the  ground  that  he  is  an  employee  of  the  Commission 
and  was  instructed  by  the  Commissioner  conducting  the  hearing  to 
prepare  and  present  a  report  on  the  value  of  the  lands. 

Evidefice  —  Admissibility  —  Method  em.ployed  by  witness  in  valuation 
of  land. 

The  testimony  of  a  witness  as  to  the  value  of  real  estate  will 
not  be  stricken  out  by  the  California  Commission  merely  on  the  ground 
that  the  method  used  by  him  in  ascertaining  such  value  differs  from 
the  method  employed  by  other  witneases,  but  the  Commission  will  con- 
sider the  evidence  and  methods  of  the  witness  and  give  to  his  testi- 
mony the  weight  to  which  it  seems  entitled. 

Valuation —- Public  service  property '^  Value  as  a  unit. 

In  the  valuation  of  the  property  of  a  public  service  corporation 
for  municipal  purchase,  while  it  is  necessary  for  the  purpose  of  analysis 
to  give  consideration  to  various  portions  of  the  property  separately, 
the  finding  on  the  question  of  value  must  be  a  finding  of  the  value  of 
the  entire  property  as  a  unit. 

Valuation  —  Public  service  property  —  Marhet  value. 

The  property  of  a  public  service  corporation  does  not  have  a 
"market  value"  in  the  usual  sense  in  which  those  words  are  used. 

Valuation— 'Watershed  lands -^ Improper  method  of  computation. 

An  estimate  of  the  value  of  watershed  lands  of  a  water  com- 
pany, based  upon  an  assumed  daily  flow  of  water  and  upon  a  price 
paid  for  water  under  entirely  different  conditions  in  other  parts  of  the 
state,  can  have  but  little  bearing  upon  the  question  of  the  value  of 
such  lands. 

Valuation  —  Paving  over  mains. 

In  the  valuation  of  the  property  of  a  water  company  for  municipal 
purcliase,  no  allowance  should  be  made  for  pavethent  in  valuing  the 
mains,  unless  the  pavement  was  spread  prior  to  the  laying  of  the 
mains,  for  the  reason  that  such  pavement  does  not  in  any  way  make 
the  property  more  valuable. 

Valtiation  —  Land  —  Rule  for  determining  value. 

In  the  valuation  of  lands  of  a  water  company  for  municipal 
purchase,  the  proper  inquiry  is  not  what  the  value  of  the  property  ia  for 
any  particular  use,  but  what  it  is  worth  in  the  market  in  view  of  its 
adaptability  to  all  reasonable  uses  including  the  catchment  and  storage 
of  water. 
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Valuation  —  Land  —  Orighial  cosU 

In  the  valuation  of  the  lands  of  a  water  company  for  municipal 
purchase  the  California  Commission  is  not  limited  to  au  allowance  of 
an  amount  equal  only  to  the  original  cost. 
Valuation'^ Water  righta, 

A  water  company  has  no  water  rights  which  should  be  valued 
separately  from  its  land,  where  its  waters  are  taken  from  no  natural 
stream,  and  are  exclusively  storm  waters;  but  the  company  is  entitled 
to  have  consideration  given  to  the  fact  that  its  land  is  adapted  for 
catchment  and  storage  of  storm  waters. 
Valuation -^  Impounded  tcater  in  reservoirs, 

A  water  company  which  has  accumulated  storm  water  in  its 
reservoirs  and  thereby  reduced  them  to  possession  is  the  owner  of  such 
water  as  personal  property,  and  the  company  is  therefore  entitled  to 
have  it  valued  in  a  proceeding  to  determine  the  value  of  its  property 
for  municipal  purchase. 
Valuation  ^Vfater  rights. 

In  the  valuation  of  the  lands  of  a  water  company  for  municipal 
purchase,  consideration  should  be  given  to  rights  of  flowage  possessed 
by  the  company,  and  to  rights  to  divert  and  use  the  waters  of  natural 
streams.  ^ 

Valuatifni'^  Land  ^Partial   construction   of   dam   for   storage   pur^ 
poses. 

In  a  valuation  for  municipal  purchase,  the  proper  method  of 
valuing  waterworks  property  in  connection  with  a  project  contemplat- 
ing the  acquiring  of  certain  highway  rights  and  the  construction  of  a 
dam  for  the  storage  of  storm  water  would  seem  to  be  to  follow  the 
usual  rule  in  valuing  the  land,  in  view  of  all  the  uses  in  which  it  may 
reasonably  be  devoted,  including  a  proper  allowance  for  the  construc- 
tion work  actually  performed  and  the  acquisition  of  the  highway  rights. 
JEvidence  —  Burden  of  proof  —  Value  of  property  condemned. 

Whatever  the  order  of  presenting  testimony  may  be,  the  burden 
of  showing  the  value  of  property  sought  to  be  condemned  rests,  in  the 
first  instance,  on  its  owner. 
Valuation  —  Franchises  —  Municipal  purchase. 

In  the  valuation  of  property  of  a  water  company  for  municipal 
purchase,  a  separate  value  should  not  be  assigned  to  the  franchises, 
but  this  element  of  value,  so  far  as  it  exists,  should  be  considered  as 
enhancing  the  value  of  the  utility's  tangible  property. 
Valuation'^ Going  concern ^^ Municipal  purchase. 

In  the  valuation  of  the  property  of  a  water  company  for  munic- 
ipal purchase,  a  separate  value  should  not  be  assigned  to  the  going 
oonoern,  but  this  element  of  value,  so  far  as  it  exists,  should  be  con- 
sidered as  enhancing  the  value  of  the  utility's  tangible  property. 
Valuation '^ Going  concern— 'Devclopm^ent  cost. 

If  an  allowance  is  made  for  deficiencies  during  the  early  years 
of  a  public  utility's  operations,  such  allowance  should  not  extend  beyond 
a  reasonable  time  for  building  up  the  business,  if  the  properties  have 
been  planned  and  constructed  with  reasonably  sound  judgment,  in  view 
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of  the  locality  in  which  the  business  is  conducted  and  of  the  facts  and 
circumstances  surrounding  its  inception  and  prosecution. 
Valtuition  ^»  Donated  property —- Municipal  purchase. 

A  water  company  is  entitled  to  have  donated  property  valued  in 
a  proceeding  to  determine  the  value  of  ita  property  for  municipal  pur- 
chase. 

[April  9,  1915.] 

Proceeding  under  §  47  of  the  public  utilities  act  upon  ap- 
plication of  Marin  Municipal  Water  District  for  the  estahlish- 
ment  of  a  proper  price  to  be  paid  for  the  properties  of  the  Marin. 
Water  &  Power  Company.  The  sum  of  $1,200,150  established 
as  a  just  price  to  be  paid  for  the  properties  of  the  water  com- 
panies. 

Appearances:  George  H.  Harlan  and  Curtis  H.  Lindley  for 
Marin  Municipal  Water  District ;  Joseph  Haber,  Jr.,  and  Jared 
How  for  Mairin  Water  &  Power  Company. 

Thelen,  Commissioner:  This  is  a  proceeding  to  fix  and  de- 
termine the  just  compensation  to  be  paid  by  Marin  municipal 
water  district  for  the  lands,  property,  and  rights  of  Marin  Water 
&  Power  Company,  a  public  utility  engaged  in  the  business  of 
selling  water  for  domestic,  municipal,  and  irrigation  purposes 
in  the  southern  portion  of  Marin  county.  This  proceeding  is 
brought  under  the  provisions  of  §  47  of  the  public  utilities  act. 
This  section  is  too  long  to  be  set  out  here  in  full.  It  provides,  in 
part,  that  any  municipal  water  district  may  file  with  the  Rail- 
road Commission  a  petition  setting  forth  the  intention  of  the 
district  to  acquire  under  eminent  domain  proceedings,  or  other- 
wise, any  existing  public  utility,  and  the  lands,  property,  and 
rights  of  any  character  whatsoever  connected  with  such  existing 
public  utility,  or  any  part  or  portion  thereof;  that  said  petition 
shall  give  a  full  and  complete  description  of  the  property  -which 
it  is  intended  to  acquire;  that  the  Railroad  Commission  shall 
thereupon  proceed  to  fix  and  determine  the  just  compensation  that 
should  be  paid  to  the  owner  of  the  public  utility  for  the  lands^ . 
property,  and  rights  thereof,  or  any  part  or  portion  thereof,  in 
the  manner  and  in  accordance  with  the  provisions  of  §  70  of 
the  public  utilities  act;  that  the  compensation  fixed  by  the  Rail- 
road Commission  in  such  proceeding  shall  be  conclusive  upon. any 
court  in  which  a  proceeding  for  condemnation  may  be  thereafter 
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brought ;  that  the  Kailroad  Commission's  findings  shall  be  subject 
to  review  by  the  supreme  court  of  this  state  in  the  same  manner 
and  within  the  same  time  as  other  orders  and  decisions  of  the 
Eailroad  Commission ;  and  that  if  the  supreme  court  shall  decide 
that  in  any  manner  the  Commission  has  not  lawfully  pursued  its 
power,  the  court  shall  make  its  findings,  and  refer  the  matter 
back  to  the  Kailroad  Commission  for  correction  or  further  action. 

The  procedure  to  be  followed  in  such  proceeding  is  set  forth 
in  §  70  of  the  public  utilities  act. 

On  November  3,  1914,  the  people  of  California  added  to  their 
Constitution  a  new  section,  to  be  known  as  §  23  (a)  of  article 
XII,  and  reading  as  follows : 

*'The  Railroad  Commission  shall  have  and  exercise  such  power 
and  jurisdiction  as  shall  be  conferred  upon  it  by  the  legislature 
to  fix  the  just  compensation  to  be  paid  for  the  taking  of  any  prop- 
erty of  a  public  utility  in  eminent  domain  proceedings  by  the 
state  or  any  county,  city  and  county,  incorporated  city  or  town, 
or  municipal  water  district,  and  the  right  of  the  legislature  to 
confer  such  powers  upon  the  Railroad  Commission  is  hereby 
declared  to  be  plenary,  and  to  be  unlimited  by  any  provision  of 
this  Constitution.  All  acts  of  the  legislature  heretofore  adopted, 
which  are  in  accordance  herewith,  are  hereby  confirmed  and 
declared  valid." 

While  it  was  probably  unnecessary  to  enact  this  constitutional 
provision,  its  effect  is  to  remove  all  possible  doubt  concerning  the 
validity  of  §§  47  and  70  of  the  public  utilities  act,  at  least  in  so 
far  as  the  constitution  of  California  is  concerned. 

The  petition  filed  by  Marin  municipal  water  district,  herein- 
after referred  to  as  the  water  district,  alleges,  in  effect,  that  the 
water  district  is  a  public  corporation  organized  under  the  act  of 
May  1,  1911,  providing  for  the  incorporation  and  organization 
and  management  of  municipal  water  districts,  and  the  amenda- 
tory act  of  December  24,  1911;  that  the  boundaries  of  the  water 
district  are  as  specifically  set  forth  in  the  petition;  that  Marin 
Water  &  Power  Company,  hereinafter  referred  to  as  the  water 
company,  has  at  all  times  been  a  corporation  organized  and  doing 
business  under  the  laws  of  California,  and  engaged  in  the  supply 
of  water  for  domestic,  culinary,  and  other  purposes,  to  inhabitants 
of  Marin  county  within  the  boundaries  of  the  water  district  as 
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now  organized;  that  the  water  company  owns  and  is  in  posses- 
sion of  certain  franchises,  water  rights,  rights  of  way,  easeinentis, 
reservoirs,  tunnels,  water  pipes,  water  mains,  and  distributing 
plant,  water  system,  and  other  property  within  the  boundaries  of 
the  water  district,  and  used  or  intended  to  be  used  by  the  water 
company  in  the  conduct  of  its  business  as  a  public  utility ;  that 
attached  to  the  petition  and  marked  "schedule  A"  is  a  full  and 
complete  description  of  the  lands,  property,  and  rights  of  the 
water  company  which  the  water  district  intends  to  acquire  under 
eminent  domain  proceedings;  that  the  board  of  directors  of  the 
water  district  duly  passed  a  resolution  declaring  the  intention 
of  the  water  district  to  acquire  under  eminent  domain  proceed- 
ings the  water  company  and  all  its  lands,  property,  and  rights, 
and  authorizing  and  directing  the  attorneys  for  the  water  district 
to  prosecute  the  necessary  proceeding  before  the  Railroad  Com- 
mission; and  that  it  is  the  water  district's  intenticm  to  acquire 
under  eminent  domain  proceedings,  or  otherwise,  the  public 
utility  and  the  lands,  property,  and  rights  of  the  water  company, 
as  set  forth  in  said  schedule  A.  The  water  district  thereupon 
asks  the  Railroad  Commission  to  fix  and  determine  the  just 
compensation  which  shall  be  paid  by  the  water  district  for  said 
public  utility  and  its  lands,  property,  and  rights  of  way. 

During  the  trial  of  this  proceeding,  the  water  district  filed 
without  objection  an  amendment  to  said  schedule  A,  so  as  to 
describe  with  greater  particularity  certain  of  the  property  of  the 
water  company. 

Public  hearings  on  this  application  were  held  in  San  Francisco 
on  July  27,  28,  and  29,  August  19,  20,  21,  22,  26,  27,  and  28, 
September  4,  5,  8,  10,  11,  14,  15,  16,  17, 18,  and  19,  and  October 
2,  1914.  Counsel  asked  permission  to  file  briefs,  the  water  dis- 
trict's reply  brief  having  been  filed  on  February  4,  1915.  Care- 
ful consideration  has  been  given  to  all  the  evidence,  exhibits, 
and  briefs.  On  April  3,  1915,  the  Commissioner  who  heard  the 
evidence  made  a  personal  inspection,  together  with  representa- 
tives of  both  parties,  of  the  property  of  the  water  company  sought 
to  be  acquired.  Thereafter,  on  April  5,  1915,  the  Railroad  Com- 
mission made  its  order  submitting  this  proceeding,  and  it  is  now 
ready  for  decision. 

The  water  company  supplies  water  to  the  municipalities  of  San 
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Rafael,  San  Anselmo,  Ross,  and  Larkspur  and  the  inhabitants 
thereof,  and  to  the  residents  of  intervening  and  adjacent  nnin- 
oorporated  territory,  and  also  to  the  municipal  water  plant  of 
Sausalito,  the  state's  prison  at  San  Quentin,  the  United  States 
military  post  at  Fort  Baker,  and  the  United  States  immigration 
station  at  Angel  island. 

The  water  company  owns  watershed  lands  on  the  northerly 
slope  of  Mt.  Tamalpais,  on  which  lands  are  located  two  dams  and 
reservoirs,  known  respectively  as  Phoenix  Gulch  and  Lagunitas. 
From  these  reservoirs  transmission  mains  lead  to  two  equalizing 
and  distributing  reservoirs,  known  as  Forbes  Hill  reservoir  and 
Moore  Hill  reservoir,  from  which  reservoirs  and  the  water  com- 
pany's mains  a  distributing  system  takes  the  water  for  distribu- 
tion to  the  water  company's  customers.  The  Coleman  reservoir 
in  San  Rafael  is  fed  from  springs,  and  supplies  water  to  a  few 
houses  in  San  Rafael.  The  water  company  has  extended  a  main 
from  Corte  Madera  to  the  town  of  Sausalito,  where  the  water  is 
sold  to  the  municipality  for  distribution  in  the  municipal  water 
system,  and  also  to  Northwestern  Pacific  Railroad  Company. 
The  Sausalito  pipe  line  has  been  extended  to  the  entrance  of  the 
United  States  military  post  at  Fort  Baker,  where  the  Federal 
government  has  tapped  the  pipe  for  the  purpose  of  carrying  water 
inside  the  reservation  gate.  Water  from  this  main  is  also  trans- 
ported by  the  Federal  government  to  Angel  island  by  barge.  The 
water  company  also  owns  a  tract  of  land,  located  below  the  La- 
gunitas reservoir  tract,  and  known  as  Lagunitas  Dairy  Tract,  on 
which  tract  the  water  company  expects  hereafter  to  construct  a 
dam  and  reservoir,  to  be  known  as  the  Bon  Tempe  or  Tamalpais 
reservoir.  The  water  company  also  owns  riparian  rights  on  the 
lower  portions  of  Lagunitas  and  Paper  Mill  creeks,  which  rights 
have  never  been  used,  but  which  the  water  company  claims  are 
of  value  in  connection  with  the  possible  construction  hereafter 
of  a  dam  at  San  Qeronimo.  The  water  company  also  owns  cer- 
tain other  property  which  is  in  part  used  and  in  part  not  used 
at  the  present  time  in  the  service  of  water  to  the  public.  A  full 
description  of  the  water  company's  property  will  be  found  in 
schedule  A  of  the  petition  herein,  as  amended,  and  also  in 
*^exhibit  A"  attached  to  and  made  a  part  of  the  findings  herein. 

Counsel  for  the  water  company  make  the  preliminary  objec- 
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tion  that  the  statutory  provisions  under  which  these  proceedings 
were  brought  are  unconstitutional  on  the  ground  that  they  deny 
to  the  water  company  due  process  of  law.  This  Commission  must 
assume  that  the  constitutional  and  statutory  provisions  under 
which  it  acts  are  valid.  If  any  of  them  are  to  be  declared  invalid, 
this  must  be  done  by  the  courts,  and  not  by  this  Commission. 
If  this  Commission  were  called  upon  to  decide  this  question  on 
the  arguments  as  presented  by  counsel,  we  would  say  without 
hesitation  that  there  is  no  merit  in  these  contentions. 

Before  proceeding  to  discuss  in  detail  the  problems  presented 
by  this  application,  I  shall  rule  on  two  motions  made  by  counsel 
for  the  water  company,  on  which  motions  a  ruling  was  deferred. 

Counsel  for  the  water  company  objected  to  the  consideration 
of  the  testimony  and  exhibits  of  Edwin  Duryea,  Jr.,  a  witness 
for  the  water  district,  for  any  purpose  other  than  as  specified 
in  the  objection.  This  objection  will  be  sustained,  and  the  con- 
sideration of  the  testimony  and  exhibits  of  this  witness  will  be 
limited  as  thus  specified. 

Counsel  for  the  water  company  also  moved  to  strike  out  the 
entire  testimony  and  exhibits  of  W.  M.  Wells,  a  witness  called 
by  the  Railroad  Commission.  Mr.  Wells  presented  testimony 
concerning  the  value  of  the  water  company's  lands.  The  motion 
made  no  segregation  as  between  the  facts  testified  to  by  Mr.  Wells 
and  his  opinions,  but  was  an  omnibus  motion  directed  to  his  entire 
testimony  and  exhibits.  No  objection  was  made  until  Mr.  Wells 
had  completed  his  entire  testimony,  at  which  time  counsel  for 
the  water  company  made  their  motion,  specifying  a  number  of 
grounds  of  objection.  The  principal  grounds,  and  the  only  ones 
which  it  is  necessary  to  consider,  are  as  follows: 

1.  That  the  witness  was  not  qualified  to  testify. 

2.  That  the  witness  was  called  by  the  Railroad  Commission. 

3.  That  the  theory  on  which  the  witness  testified  diflfered  from 
that  presented  by  the  witnesses  for  the  water  company  and  for 
the  water  district. 

Counsel  for  the  water  company  contend,  in  the  first  instance, 
that  Mr.  Wells  was  not  competent  to  testify  concerning  land 
values  in  Marin  county  for  the  reason  that  he  has  not  been  a 
dealer  in  real  estate  in  that  county,  and  does  not  bring  himself 
within  counsel's  definition  of  an  expert.     As  I  understand  the 
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law,  it  IS  not  necessary  that  a  witness  testifying  concerning  land 
values  shall  have  been  engaged  in  the  real  estate  business  or  that 
he  shall  be  a  so-called  expert  in  the  strict  sense  of  the  term.  As 
was  said  by  the  late  Judge  De  Haven  in  Spring  Valley  Water- 
works V.  Drinkhouse,  92  Cal.  528,  534,  28  Pac.  681 : 

"All  that  is  necessary  to  be  shown  to  entitle  a  witness  to  give 
an  opinion  is  to  show  'that  he  has  some  peculiar  means  of  form- 
ing an  intelligent  and  correct  judgment  as  to  the  value  of  the 
property  in  question,  or  the  effect  of  a  particular  improvement, 
beyond  what  is  presumed  to  be  possessed  by  men  generally/  " 

So,  too,  it  is  said  in  Lewis,  Eminent  Domain,  3d  ed.  §  654, 
that  a  witness  may  testify  concerning  land  values  if  the  court 
can  see  that  the  witness  has  some  peculiar  advantage  in  forming 
a  correct  opinion.  The  author  continues  that  it  is  not  necessary 
that  the  witness  should  have  been  engaged  in  the  real  estate  busi- 
ness. To  the  same  effect  see :  Santa  Ana  v.  Harlin,  99  Cal.  538, 
545,  34  Pac.  224;  San  Diego  Land  &  Town  Co.  v.  Neale,  78 
Cal.  63,  76,  3  L.R A.  83,  20  Pac.  372 ;  Reed  v.  Drais,  67  Cal. 
491,  493,  8  Pac.  20.  The  rule  is  the  same  in  other  leading  juris- 
dictions. See  Shattuck  v.  Stoneham  Branch  R.  Co.  a  Massa- 
chusetts case,  reported  in  6  Allen,  115, 117 ;  Robertson  v.  Knapp, 
35  N.  Y.  91 ;  Pennsylvania  &  N.  Y.  R.  &  Canal  Co.  v.  Bunnell, 
81  Pa.  414,  426 ;  and  Leroy  &  W.  R  Co.  v.  Hawk,  39  Kan.  638, 
7  Am.  St.  Rep.  566, 18  Pac.  943. 

The  question  as  to  who  is  competent  to  give  an  opinion  con- 
cerning land  values  is  generally  left  to  the  discretion  of  the  trial 
judge.  (Lewis,  Em.  Dom.  3d  ed.  §  654.)  A  very  recent  case 
in  which  the  principle  was  strikingly  applied  in  California  is 
Vallejo  &  N.  R.  Co.  v.  Reed  Orchard  Co.  —  Cal.  — ,  147  Pac. 
238,  decided  on  March  5,  1915.  In  this  case,  the  court  -first 
quotes  §  4  (a)  of  article  VI.  of  the  Constitution  of  California, 
as  amended  on  November  3,  1914,  as  follows: 

"Xo  judgment  shall  be  set  aside,  or  new  trial  granted,  in  any 
case,  on  the  ground  of  misdirection  of  the  jnry,  or  of  the  improper 
admission  or  rejection  of  evidence,  or  for  any  error  as  to  any 
matter  of  [pleading,  or  for  any  error  as  to  any  matter  of]  pro- 
cedure, unless,  after  an  examination  of  the  entire  cause,  including 
the  evidence,  the  court  shall  be  of  the  opinion  that  the  error  com- 
plained of  has  resulted  in  a  miscarriage  of  justice.'* 
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The  court  then  referred  to  the  action  of  the  court  below  in  re- 
fusing to  receive  the  evidence  of  a  witness  named  Johnson,  who 
was  presented  by  the  defendant,  and  who  was  not  permitted  to 
testify  concerning  the  value  of  certain  land,  although  other  wit- 
nesses called  for  the  plaintiff  and  having  qualifications  apparently 
not  very  different  from  those  of  Mr.  Johnson,  were  allowed  to 
testify.  The  appellant  contended  that  the  court  below  must  have 
been  in  error  either  in  receiving  the  testimony  of  the  witnesses 
for  the  plaintiff  or  in  rejecting  the  testimony  of  the  witness 
Johnson  for  the  defendant.  The  supreme  court  of  California, 
however,  after  a  careful  analysis,  sustained  the  action  of  the 
court  below  in  both  respects.  In  discussing  this  general  question, 
the  court  said :  "The  question  whether  or  not  a  witness  is  quali- 
fied to  give  his  opinion,  as  evidence  upon  a  matter  in  issue,  is 
submitted  to  the  trial  judge  in  the  first  instance,  and  is  to  be  de- 
termined by  him  before  such  opinion  may  be  given.  (Fairbank 
V.  Hughson,  68  Cal.  314.)  It  is,  in  itself,  in  the  nature  of  a 
trial  of  a  question  of  fact,  by  evidence  addressed  to  the  judge 
alone,  and,  as  in  other  decisions  on  questions  of  fact  by  a  trial 
court,  his  ruling  thereon  is  a  matter  of  discretion  and  will  not 
be  overturned  on  appeal  unless  there  is  an  actual  want  of  evidence 
to  support  it  or  a  clear  abuse  of  discretion  in  ruling  upon  the 
evidence  given  on  the  subject.  (Howland  v.  Oakland  Consol. 
Street  K.  Co.  110  Cal.  521,  42  Pac.  983;  Mabry  v.  Randolph, 
7  Cal.  App.  427,  94  Pac.  403.)  If  there  is  any  substantial  evi- 
dence to  sustain  the  ruling,  the  exception  thereto  will  be  dis- 
allowed. (Conness  v.  Com.  184  Mass,  644,  69  N.  E.  341; 
Klous  V.  Com.  188  Mass.  152,  74  K  E.  330;  Omaha  Loan  &  T. 
Co.  V.  Douglas  County,  62  Xeb.  7,  89  N.  W.  936 ;  1  Wigmore,  Ev. 
§  560;  1  Greenl.  Ev.  16th  ed.  §  430f;  2  Elliott,  Ev.  §§  1036, 
1037;  17Cyc.  31.)" 

After  referring  to  the  qualifications  of  the  witness  Johnson, 
the  court  then  continues  as  follows:  "It  may  be  admitted  that 
if  the  court  had  decided  the  other  way,  the  decision  would  in 
like  manner  be  sustained,  but  we  must  sustain  the  decision  unless 
an  abuse  of  discretion  appears,  and  we  cannot  say  that  it  is  here 
shown.'' 

The  testimony  here  shows  that  the  witness  Wells  received  a 
degree  as  civil  engineer  from  the  University  of  Washingtonj 
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that  he  was  formerly  employed  by  the  Kailroad  Commission  of 
Oregon  and  that  he  had  charge  of  the  valuation  of  all  the  lands 
and  terminal  grounds  of  the  steam  railroads  of  Oregon;  that 
he  has,  since  January,  1912,  been  continuously  employed  by 
the  Kailroad  Commission  of  California  in  valuing  the  real  es- 
tate of  various  classes  of  public  utilities  in  this  state;  that  he 
has  valued  a  consideral^e  portion  of  the  real  estate  of  the  steam 
railroads  of  California,  including  property  worth  about  $6,000,- 
000  in  the  San  Francisco  bay  region;  and  that  he  has  also  in 
certain  instances  investigated  the  actual  cost  and  the  value  of 
the  real  property  of  certain  electrical  and  water  companies,  in- 
cluding the  lands  and  waters  used  in  generating  hydroelectric 
energy  by  Pacific  Gas  &  Electric  Company.  The  exhibits  offered 
by  him  in  this  proceeding  show  that  he  made  a  most  careful 
investigation  into  the  recent  sales  of  land,  both  with  and  without 
water  rights,  in  southern  Marin  county,  and  they  present  to 
this  Commission  a  record  of  numerous  recent  transactions  in- 
volving land  values  in  the  vicinity  of  the  property  of  the  water 
company,  in  addition  to  the  transactions  referred  to  by  any 
other  witness  on  land  values.  The  testimony  of  witness  Wells 
and  the  exhibits  prepared  by  him  show  that  he  is  carefully  trained 
in  the  ascertainment  of  land  values,  and  that  he  has  peculiar 
means  of  forming  an  intelligent  judgment  concerning  the 
value  of  real  estate  in  addition  to  that  possessed  by  most  men. 
What  counsel  have  said  concerning  the  testimony  of  this  witness 
will,  of  course,  be  carefully  considered  in  determining  the  weight 
to  be  given  to  his  testimony,  but  the  motion  that  his  entire  testi- 
mony and  exhibits  be  stricken  out  on  the  ground  that  he  was  not 
qualified  to  testify  will  be  denied. 

Counsel  next  moved  to  strike  out  the  testimony  of  the  witness 
Wells  on  the  ground  that  he  is  an  employee  of  the  Railroad 
Commission,  and  was  instructed  by  the  commissioner  conduct- 
ing the  hearing  to  prepare  and  present  a  report  on  the  value  of 
the  lands  of  the  water  company.  Counsel  contend,  first,  that 
witnesses  are  naturally  biased  in  favor  of  the  party  calling  them. 
If  this  is  true,  the  witnesses  for  the  water  company  in  this  pro- 
ceeding were  naturally  biased  in  favor  of  the  water  company 
and  the  witnesses  for  the  water  district  were  biased  in  favor  of 
the  district.    The  witness  Wells,  however,  was  not  called  by  the 
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water  company  nor  by  the  water  district  He  was  called  by  the 
Railroad  Commission,  representing  the  state  of  California,  which 
has  no  interest  in  this  matter  other  than  to  see  that  exact  justice 
is  meted  out  as  between  the  contending  parties  appearing  before 
it.  If  the  contention  of  counsel  in  this  respect  is  true,  there  is 
all  the  more  reason  why  the  Railroad  Commission  should  have 
the  power  to  call  witnesses  who  are  not  biased  in  favor  of  either 
contending  party.  Counsel  further  argued  that  the  Railroad 
Commission  in  this  proceeding  sits  as  a  court  or  jury,  and  that 
neither  court  nor  jury  in  an  ordinary  condemnation  suit  has  any 
power  to  call  a  witness.  In  other  words,  the  contention  is  that 
the  witnesses  called  by  both  sides  are  naturally  biased,  but  that 
the  tribunal  charged  with  the  administration  of  justice  in  this 
case  is  precluded  from  calling  witnesses  who  owe  their  sole  alle- 
giance to  the  state  of  California  and  who  are  presumed  to  be 
fair  and  impartial  as  between  the  contending  parties.  If  this 
contention  prevails,  and  the  Railroad  Commission  is  to  be  pre- 
cluded in  cases  of  this  kind  from  calling  its  own  trained  em- 
ployees, the  result  will  be  more  to  encourage  the  playing  of  a 
game  in  a  certain  way  than  to  incur  the  presentation  of  the  truth 
to  this  tribunal. 

If  this  were  the  law  it  would  be  most  unfortunate.  However, 
the  supreme  court  of  California,  in  Faulkner  v.  Hendy,  79  Cal. 
265,  21  Pac.  754,  clearly  intimated  that  a  court  does  have  the 
right  to  call  witnesses  in  matters  requiring  careful  or  detailed 
investigation.  This  is  the  law  in  England  (Badische  Anilin  und 
Soda  Fabrik  v.  Levinstein,  L.  R.  24  Ch.  Div.  156,  52  L.  J. 
Ch.  N.  S.  704,  48  L.  T.  N.  S.  822,  31  Week.  Rep.  913,  20 
Eng.  Rul.  Cas.  639 ;  Mellin  v.  Monico,  L.  R.  3  C.  P.  Div.  142, 
47  L.  J.  C.  P.  X.  S.  211,  38  L.  T.  K  S.  1,  26  Week.  Rep.  183), 
and  quite  a  number  of  the  states  of  this  Union  are  now  giving 
consideration  to  the  matter.  In  O'Donnell  v.  Henry,  44  La. 
Ann.  845,  11  So.  245,  the  supreme  court  of  Louisiana  sustained 
the  action  of  the  court  below  in  referring  certain  matters  to  an 
investigator  to  report. 

That  the  courts  in  this  country  have  the  right,  at  least  when 
authorized  by  statute,  to  refer  questions  to  investigators  or  ex- 
perts, seems  to  show  conclusively  that  such  procedure  does  not 
deny  to  a  party  any  of  his  constitutional  rights.     Whatever  the 
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law  may  be  elsewhere,  the  public  utilities  act  of  this  state,  passed 
under  the  authority  of  §  23  of  article  XIL  of  the  Constitution, 
and  validated,  if  necessary,  with  reference  to  the  statutory  provi- 
sions under  which  this  proceeding  is  brought,  by  §  23  (a)  of 
article  XII.  of  the  Constitution,  as  adopted  on  November  3, 
1914,  specificaUy  provides  in  §  70  thereof  that  the  Railroad  Com- 
mission shall  have  the  right  in  proceedings  of  this  character 
to  resort  to  liny  source  of  information  available.  This  right 
certainly  includes  the  right  of  calling  witnesses  to  testify  at  hear- 
ings, subject,  of  course,  to  cross-examination  by  all  sides.  It  is 
well  known  that  one  of  the  chief  reasons  which  prompted  the 
amendment  to  §  47  of  the  public  utilities  act  and  the  submis- 
sion and  adoption  of  §  23  (a)  of  article  XII.  of  the  Constitution 
of  this  state,  was  to  secure  the  services  in  the  condemnation  of 
the  property  of  public  utilities  not  only  of  commissioners,  who 
were  supposed  to  be  particularly  qualified  along  these  lines,  but 
also  of  the  trained  employees  of  the  Commission,  who  might 
testify  in  cases  of  this  character,  and  thus  give  to  the  Commis- 
sion the  very  great  advantage  of  having  testimony  presented  not 
by  either  party,  but  in  behalf  of  the  state,  which  stands  as  the 
impartial  arbiter  between  the  owner  of  the  public  utility  prop- 
erty and  the  municipality  or  district  which  is  seeking  to  acquire 
it.  The  evils  of  professional  expert  testimony  are  now  the  sub- 
ject of  serious  consideration  by  leading  judges  and  lawyers  in 
all  parts  of  the  United  States,  and  it  is  unnecessary  for  me  to 
comment  thereon.  The  motion  of  counsel  for  the  water  com- 
pany, based  on  these  contentions,  will  likewise  be  overruled. 

Coimsel  for  the  water  company  further  contend  that  the  testi- 
mony and  exhibits  of  the  witness  Wells  should  be  stricken  out 
for  the  reason  that  the  method  used  by  him  in  ascertaining  the 
value  of  the  lands  of  the  water  company  differs  from  the  method 
employed  by  other  witnesses.  The  method  employed  by  Mr. 
Wells  was  to  give  consideration  to  all  the  uses  to  which  the  land 
of  the  water  company  can  reasonably  be  devoted  now  and  in  the 
immediate  future,  including  the  use  for  the  catchment  and  stor- 
ing of  water,  and  then  to  assign  a  value  to  the  land  in  view  of 
all  of  these  possible  uses.  Acting  under  this  method,  Mr.  Wells 
refused  to  assign  a  separate  value  for  any  so-called  ^Svater  rights^ 
in  connection  with  the  watershed  lands  of  the  water  company, 
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but  gave  consideration  to  the  adaptability  of  the  land  for  the 
purpose  of  catching  and  storing  water  in  giving  his  opinion  on 
the  ultimate  question  of  the  fair  value  of  the  land.  The  mere 
fact  that  the  method  used  by  one  witness  differs  from  the  method 
used  by  all  the  other  witnesses  is,  of  course,  no  reason  for  exclud- 
ing the  testimony  of  the  one.  He  may  be  correct  and  all  the 
others  may  be  wrong.  Whether  Mr.  Wells  was  correct  in  his 
method  will  hereinafter  be  discussed.  The  Railroad  Commis- 
sion is  certainly  entitled  to  consider  his  evidence  and  his  methods 
and  then  to  give  to  his  testimony  the  weight  to  which  it  seems 
entitled.  It  goes  without  saying  that  the  fact  that  Mr.  Wells 
was  called  by  the  Railroad  Commission  will  not  result  in  giving 
to  his  testimony  any  weight  in  addition  to  the  weight  to  which 
it  is  entitled  under  the  established  rules. 

The  motion  to  strike  out  the  testimony  and  exhibits  of  the  witr 
ness  Wells  will  be  denied. 

I  shall  now  pass  on  to  a  consideration  of  the  value  of  the  prop- 
erty of  the  water  company. 

While  it  will  be  necessary,  for  the  purpose  of  analysis,  to  give 
consideration  to  various  portions  of  this  property  separately,  I 
shall  bear  in  mind  that  this  property  is  to  be  acquired  as  a  whole, 
and  that  the  finding  on  the  question  of  value  in  this  proceeding 
must  be  a  finding  of  the  value  of  the  entire  lands,  property,  and 
rights  of  the  water  company  as  a  unit.  The  necessity  of  making 
this  single  ultimate  finding  of  value  is  not  only  prescribed  by 
§  47  of  the  public  utilities  act,  but  is  also  in  accordance  with 
the  decisions  elsewhere.  As  was  said  in  the  leading  case  of  Bruns- 
wick &  T.  Water  Dist.  v.  Maine  Water  Co.  99  Me.  377,  59  AtL 
537,  at  page  539  of  the  Reporter:  "There  is  only  one  value. 
It  is  the  value  of  the  structure  as  being  used.  That  is  all  there 
is  of  it" 

See  also  Norwich  Gas  &  Electric  Co.  v.  ^Norwich,  76  Conn. 
666,  57  Atl.  746,  and  Water  Comrs.  v.  Westchester  Waterworks 
Co.  71  App.  Div.  544,  76  N.  Y.  Supp.  11. 

The  usual  inquiry  in  cases  of  condemnation  is,  as  stated  by 
Justice  Field  in  the  leading  case  of  Mississippi  &  R.  River  Boom 
Co.  V.  Patterson,  98  U.  S.  403,  408,  25  L.  ed.  206,  208: 

"What  is  the  property  worth  in  the  market,  viewed  not  merely 
with  reference  to  the  uses  to  which  it  is  at  the  time  applied,. 
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but  with  reference  to  the  uses  to  which  it  is  plainly  adapted, 
that  is  to  say,  what  is  it  worth  from  its  availability  for  avail- 
able uses  V' 

The  following  authorities  further  establish  the  doctrine  that 
the  usual  inquiry  is  to  ascertain  the  market  value  of  the  property, 
in  view  of  all  the  uses  to  which  it  is  adapted :  United  States  v. 
Chandler-Dunbar  Water  Power  Co.,  229  U.  S.  53,  57  L.  ed. 
1063,  33  Sup.  Ct.  Rep.  667;  Sacramento  Southern  R  Co.  v. 
Heilbron,  156  Cal.  408,  104  Pac.  979;  Kishlar  v.  Southern 
P.  R.  Co.  134  Cal.  636,  66  Pac.  848;  Santa  Ana  v.  Harlin, 
99  Cal.  538,  34  Pac.  224 ;  San  Diego  Land  &  Town  Co.  v.  Xeale, 
88  Cal.  50,  11  L.R.A.  604,  25  Pac.  977;  San  Diego  Land  & 
Town  Co.  V.  Neale,  78  Cal.  63,  3  L.R.A.  83,  20  Pac.  372; 
Lewis,  Em.  Dom.  3d  ed.,  §  706. 

It  must  be  perfectly  evident,  however,  as  pointed  out  by  coun- 
sel of  both  sides  in  this  proceeding,  that  property  such  as  that 
owned  by  the  water  company  in  this  proceeding  does  not  have 
a  market  value,  in  the  usual  sense  in  which  those  words  are  used. 
It  is  not  bought  and  sold  on  the  market  like  a  bushel  of  wheat, 
but  is  a  property  devoted  to  a  particular  use  and  subject  only 
to  occasional  sale.  This  fact  was  clearly  pointed  out  by  Justice 
Van  Fleet  in  San  Diego  Water  Co.  v.  San  Diego,  118  Cal.  556, 
568,  38  L.R.A.  460,  62  Am.  St.  Rep.  261,  50  Pac.  633,  with 
reference  to  a  public  utility  water  company  in  the  city  of  San 
Diego,  as  follows:  "The  judicial  test  of  market  value  depends 
upon  the  fact  that  the  property  in  question  is  marketable  at  a 
given  price,  which  in  turn  depends  upon  the  fact  that  sales  of 
similar  property  have  been  and  are  being  made  at  ascertainable 
prices.  But  such  property  as  this  is  not  so  sold,  at  least,  not 
often  enough  to  furnish  a  fair  criterion ;  and  the  very  fact  of  gov- 
ernmental regulation  would  necessarily  control  the  price.  Until 
the  rates  are  fixed,  no  one  can  say  how  much  the  property  would 
sell  for,  and  therefore  that  price  cannot  be  ascertained  as  a  basis 
for  fixing  those  rates." 

As  is  said  by  Lewis,  Em.  Dom.  3d  ed.  §  706 :  "If  property  has 
no  market  value,  then  it  is  a  question  of  real  or  actual  value, 
and  every  fact  bearing  upon  such  value  may  be  shown." 

Or,  in  the  language  of  §  47  of  the  public  utilities  act,  the 
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problem  is  to  ascertain  ^^the  just  compensatioD  that  should  be 
paid." 

For  the  sake  of  convenience,  I  shall  consider  the  property  of 
the  water  company  under  the  following  three  heads:  (1)  Physi- 
cal structures;  (2)  land  and  water;  (3)  franchises  and  going 
business. 

1.  Physical  Structures. — Estimates  of  the  cost  to  reproduce 
the  physical  structures  of  the  water  company  and  of  the  esti- 
mated depreciated  reproduction  value  thereof  were  presented 
as  follows:  for  the  water  company  by  J.  T.  Ryan,  of  the  engi- 
neering firm  of  J.  G.  White  &  Company,  and  P.  E.  Harroun; 
for  the  water  district  by  J.  H.  Dockweiler  and  A.  R.  Baker, 
with  testimony  on  certain  features  affecting  the  physical  struc- 
tures by  William  Mulholland;  and  for  the  Railroad  Commis- 
sion by  R.  W.  Hawley  and  H.  F.  Clark,  two  of  the  Commission's 
hydraulic  engineers. 

The  methods  used  by  these  engineers  vary  in  important  re- 
spects. A  detailed  discussion  of  the  various  points  of  difference 
would  lead  to  almost  endless  refinement,  and  to  a  decision  beyond 
all  reason  in  point  of  length.  Suffice  it  to  say  that  I  have  given 
careful  consideration,  both  at  the  hearing  and  subsequent  there- 
to, to  the  method  used  by  each  engineer  and  to  the  weight  to 
which  his  testimony  is  entitled. 

In  estimating  depreciation,  all  the  engineers  used  the  straight- 
line  method,  and  Mr.  Ryan,  in  addition  thereto,  also  presented 
an  estimate  on  the  sinking-fund  method.  There  were  important 
differences  as  between  the  engineers  with  reference  to  so-called 
functional  depreciation,  especially  as  applied  to  the  Phoenix 
Gulch  dam  and  the  Lagunitas  dam. 

One  of  the  important  questions  which  must  be  decided  in 
connection  with  the  value  of  the  physical  structures  is  the  allow- 
ance to  be  made  by  reason  of  the  fact  that  certain  of  the  streets 
and  highways  in  which  the  water  company's  mains  and  pipes  are 
laid  are  now  paved  or  macadamized.  Counsel  for  the  water  com- 
pany contend  that  the  water  company  must  be  allowed  the  cost 
of  cutting  through  and  replacing  all  the  pavement  which  now 
exists,  even  though  the  water  company's  mains  and  pipes  were 
laid  in  the  streets  before  the  pavement  was  laid,  so  that  the 
water  company  was  not  compelled  to  make  any  payment  with 
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reference  to  the  pavement,  and  was  not  compelled  to  undergo  the 
increased  expense  in  laying  mains  and  pipes  which  obtains  when 
it  is  necessary  to  cut  through  the  pavement  for  the  purpose  of 
laying  the  mains  and  pipes  and  thereafter  to  replace  the  pave- 
ment. Of  course,  there  is  no  claim  made  that  the  water  com- 
pany owns  any  of  the  pavement.  The  pavement  belongs  to  the 
public.  Counsel's  claim  for  an  allowance  of  added  value  by  rea- 
son of  the  existence  of  the  pavement  results  from  the  application 
of  the  reproduction  value  theory  in  one  of  its  branches  only, 
without  the  consideration  of  any  other  element  which  enters  into 
the  fair  value  of  the  property.  Counsel  contend  that  the  water 
district  must  pay  what  it  would  cost  to  duplicate  the  water  com- 
pany's system  in  its  present  condition.  Whether  this  claim  should 
be  allowed,  even  under  the  reproduction  theory,  depends  on 
whether  the  existing  plant  is  to  be  reproduced  exactly  as  it  now 
stands,  or  whether  a  plant  is  to  be  constructed  which  will  here- 
after perform  the  service  of  the  existing  plant,  even  though  it 
may  be  constructed  in  another  manner.  It  may  well  be  that 
if  a  new  plant  were  being  cons'ructed,  the  mains  could  to  a 
large  extent  be  laid  in  impaved  streets  or  alleys,  so  as  to  save  a 
considerable  portion  of  the  expense  of  laying  them  in  paved 
streets.  The  chief  difficulty,  ho.vever,  with  this  contention  of 
counsel  is  the  confusion  between  a  particular  theory  and  the 
ultimate  question  of  the  fair  value  of  the  property.  It  seems 
absurd  to  say  that  a  water  system  is  of  greater  value  because 
the  streets  over  its  mains  are  paved.  As  Mr.  Hawley  clearly 
pointed  out,  a  water  system  has,  if  anything,  a  diminished  value 
if  the  streets  in  which  its  mains  are  laid  are  paved,  both  because 
it  will  cost  more  to  dig  through  the  pavement  and  take  care  of 
the  mains  than  would  otherwise  be  the  case,  and  because  the 
expense  of  replacing  the  mains  at  the  end  of  their  useful  life 
will  be  greater  unless  such  replacement  is  made  when  the  pave- 
ment has  been  worn  out  and  it  needs  replacement.  The  question 
of  paving  over  mains  illustrates  clearly  the  difficulties  into  which 
"We  run  if  we  confuse  the  results  of  ft  particular  theory  with  the 
ultimate  question  of  the  fair  value  of  the  property.  I  consider 
that  Mr.  Hawley  is  entirely  correct  in   allowing  nothing  for 

pavement  over  mains,  in  estimating  the  fair  value  to  be  assigned 
P.U.R.'16C.— 29. 
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to  mains  which  were  placed  without  the  expense  of  cutting 
through  the  pavement. 

The  decisions  of  the  courts  and  Commissions,  while  not  en- 
tirely consistent,  in  general  favor  the  view  herein  expressed.  In 
Consolidated  Gas  Co.  v.  New  York,  157  Fed.  849,  the  court 
allowed  an  increased  value  to  the  mains  because  of  the  pavement 
which  was  installed  subsequent  to  the  laying  of  the  mains.  The 
general  principles  announced  by  the  court  with  reference  to  esti- 
mated reproduction  value  new  were  sustained  by  the  Supreme 
Court  of  the  United  States  in  212  U.  S.  19,  63  L.  ed.  382,  48 
L.RA.(N.S.)  1134,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034, 
but  nothing  was  said  in  the  opinion  with  reference  to  the  par- 
ticular question  of  pavement  over  mains.  On  the  other  hand, 
the  supreme  court  of  Iowa,  in  Cedar  Rapids  Gaslight  Co.  v. 
Cedar  Rapids,  144  Iowa,  426,  48  L.R.A.(ISr.S.)  1025,  138 
Am.  St.  Rep.  299,  120  N.  W.  966,  refused  to  make  an  allowance 
for  such  pavement  over  mains,  and  this  decision  was  also  sus- 
tained by  the  Supreme  Court  of  the  United  States  in  Cedar 
Rapids  Gaslight  Co.  v.  Cedar  Rapids,  223  U.  S.  655,  56  L.  ed. 
594,  32  Sup.  Ct.  Rep.  389,  although  in  this  decision  the  Supreme 
Court  of  the  United  Statea  again  makes  no  specific  reference 
to  the  question  of  pavement  over  mains.  Thus,  the  highest  tri- 
bunal in  this  country  has  indirectly  passed  upon  this  question 
each  way,  although  without  mentioning  it.  In  People  ex  rel. 
Kings  County  Lighting  Co.  v.  Willcox,  156  App.  Div.  603,  141 
N.  Y.  Supp.  677,  681,  the  lower  court,  reljdng  on  the  decision 
in  157  Fed.,  made  an  allowance  for  pavement  over  mains,  but 
the  decision  in  this  regard  was  specifically  overruled  by  the  New 
York  court  of  appeals  in  People  ex  rel.  Kings  County  Lighting 
Co.  V.  Willcox,  210  K  Y.  479,  51  L.R.A.(N.S.)  1,  104  X.  E. 
911,  decided  on  March  24,  1914.  At  page  915  of  the  Reporter, 
Justice  Miller,  speaking  for  the  court,  says :  "The  new  pavement 
in  fact  added  nothing  to  the  property  of  the  relator.  Its  mains 
were  as  serviceable  and  intrinsically  as  valuable  before  as  after 
the  new  pavements  were  laid." 

The  Railroad  Commission  of  Wisconsin,  in  a  number  of  well- 
reasoned  cases  in  which  the  Commission  was  ascertaining  the 
value  of  the  property  of  public  utilities  for  the  purpose  of  acqui- 
sition by  public  authorities  in  proceedings  very  similar  to  the- 
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proceeding  now  pending  before  this  Commission^  took  the  same 
position  as  that  which  has  been  taken  by  the  highest  courts  of 
New  York  and  Iowa.  In  Re  Fond  dn  Lac  Water  Co.  5  Wis. 
R  C.  R.  482,  the  Commission,  in  refusing  an  allowance  for  pav- 
ing over  mains  where  the  mains  were  laid  before  the  streets  were 
paved,  quotes  with  approval  its  decision  in  the  earlier  case  of 
Eipon  V.  Ripon  Light  &  Water  Co.  5  Wis.  R.  C.  R.  1,  10,  as 
follows:  *TEvery  legitimate  expenditure  in  adapting  the  utility 
to  the  demands  of  progress  and  community  growth  is  a  proper 
charge  to  construction,  and  as  such  the  investment  therefor  is 
entitled  to  participate  in  the  distribution  of  the  earnings  from 
operation.  Obviously  expenditure  for  pavement  incurred  by  the 
utility  in  response  to  assessments  levied  therefor  by  the  city,  or 
the  cost  of  cutting  through  such  pavement  for  construction  pur- 
poses and  its  replacement,  are  proper  capital  charges.  It  does 
not  necessarily  follow  that  the  utility  is  to  capitalize  expenses  for 
municipal  betterment  in  which  it  has  not  participated  and  where 
such  accruing  benefits  to  the  utility  are  remote  and  incidental, 
and  thus  compel  the  subscribers  for  utility  service  to  pay  in- 
creased rates  because  of  public  improvements.  The  improve- 
ment is  not  a  proper  element  of  value  where  the  pavement  has  not 
been  paid  for  by  the  utility,  nor  any  eccpense  in  connection  with 
it  directly  incurred,  in  determining  a  value  which  shall  serve  as 
the  basis  for  an  adjustment  in  rates.  The  item  of  'paving'  in 
the  tentative  valuation  is  for  this  reason  excluded." 

The  same  conclusion  was  reached  by  the  Wisconsin  Commis- 
sion in  two  other  cases  of  valuation  of  public  utility  property, — 
Re  Appleton  Waterworks  Co.  6  Wis.  R  C.  R.  97,  120;  Re 
Manitowoc  Waterworks  Co.  7  Wis.  R.  C.  R.  71,  88. 

I  am  of  the  opinion,  both  on  reason  and  authority,  that  no 
allowance  should  be  made,  in  valuing  the  mains,  for  pavement,, 
unless  the  pavement  was  laid  prior  to  the  laying  of  the  mains,, 
^or  the  reason  that  such  pavement  does  not  in  any  way  make  the 
property  more  valuable. 

The  following  table  shows  the  estimated  reproduction  cost,  the 
estimated  depreciation,  and  the  estimated  depreciated  reproduc- 
tion value  of  the  structural  properties  of  the  water  company  as 
presented  on  behalf  of  the  water  company  by  J.  G.  White  & 
Company,  and  P.  E.  Harroun,  on  behalf  of  the  water  district  by 
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A.  E.  Baker  and  J.  H.  Dockweiler,  and  on  behalf  of  the  Railroad 
Commission  by  R.  W.  Hawley  and  H.  F.  Clark : 

In  table  No.  1  the  depreciation  as  estimated  by  J.  6.  White  & 
Company  is  given  on  the  straight-line  basis,  so  as  to  make  the 
valuation  comparable  with  the  valuation  presented  by  the  other 
engineers.  The  accrued  depreciation  as  estimated  by  J.  G. 
White  &  Company  on  the  sinking-fund  basis  and  shown  in  the 
water  company's  exhibit  "E,"  amounts  to  only  $172,658,  as  con- 
trasted with  the  sum  of  $252,458  on  the  straight-line  basis.  The 
estimated  depreciated  reproduction  value  as  presented  by  Mr. 
E.  W.  Hawley  and  Mr.  H.  F.  Clark,  totaling  $763,028,  in- 
cludes an  item  of  $14,060  for  pavement  over  mains,  in  case  the 
Commission  should  rule  that  such  allowance  must  be  made  where 
the  mains  were  laid  before  the  pavement.  These  engineers  were 
of  the  opinion  that  the  proper  allowance  to  be  made  would  ex- 
clude this  sum  and  would  amount  to  $748,968. 

2.  Land  and  Water. — I  come  now  to  a  discussion  of  the  valu- 
ation of  the  water  company's  land  and  of  such  water  or  water 
rights  as  the  water  company  owns.  These  questions  will  be  dis- 
cussed under  the  three . following  heads:  (a)  Watershed  landa 
and  water;  (b)  urban  real  estate;  (c)  rights  of  way. 

(a)  Watershed  lands  and  water. — Testimony  concerning  the 
value  of  portions  or  all  of  the  water  company's  watershed  lands 
and  water  was  presented  in  behalf  of  the  water  district  by  Fred 
W.  Dickson,  J.  H.  Dockweiler,  A.  R.  Baker,  and  W.  L.  Court- 
right;  in  behalf  of  the  water  company  by  Frederick  Croker, 
George  M.  Dodge,  Carl  J.  Rhodin,  and  Luther  Wagoner;  and 
on  behalf  of  the  Railroad  Commission  by  W.  M.  Wells.  The 
witness  Dickson  gave  an  estimate  of  the  value  of  the  water  com- 
pany's watershed  lands  from  the  point  of  view  solely  of  their 
adaptability  as  ranch  lands.  He  did  not  take  into  consideration 
their  adaptability  for  reservoir  purposes,  residence  purposes,  or 
any  other  purpose.  The  witness  Dockweiler  did  not  undertake  to 
give  any  testimony  with  reference  to  the  value  of  the  water  com- 
pany's watershed  lands  at  the  present  time.  He  testified  that, 
in  his  opinion,  the  water  company  has  water  rights  in  connection 
with  the  watershed  lands,  now  in  use,  to  which  rights  he  assigned 
a  value  of  $77,400  for  each  1,000,000  gallons  daily  flow  of.  water 
used  by  the   water   company's   consumers.      In  reaching   this 
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18.621.00 

7,643.00 

10,978.00 

PUcenlx  1  4.461.16 

8.284.94 

18.367.00 

4.969.00 

8.388.00 

Temporal 
Xotals^ 



• 

4 

• 

« 

r4. 798.17 

1271.712.16 

$866,010.00 

$80,519.00 

$276,491.00 

I>latni>utll 

For1>ea  1^800.03 

118,732.22 

$81,268.00 

$7,878.00 

$28,890.00 

Moore  M  4.417.83 

7,814.27 

14.330.00 

6.410.00 

8.920.00 

Colen&aq;  2.832.46 

661.06 

3,837.00 

3.042.00 

796.00 

mstrlbul 

San    W{ 

32,984.16 

92.378.63 

116,491.00 

31,468.00 

86,088.00 

San  Ai 

16.126.68 

47.487.44 

59.996.00 

12,961.00 

47,637.00 

Rosa  .i 

7,663.86 

28,330.06 

36,332.00 

7.619.00 

27,813.00 

Larksil 

1.490.08 

6.696.38 

7.782.00 

1.438.00 

6.349.00 

OatBi4 

9.817.91 

36.296.66 

46.862.00 

11,240.00 

36,122.00 

Sansal 

14.00 

• 

14.00 

Totals 

79,061.84 

1237.196.61 

$816,414.00 

$80,386.00 

$236,078.00 

Work  aii4 

Tamalp( 

26.407.84 

17,060.00 

17  060  00 

Sfimiq 

30.966.62 

1723.001.85 

$972,643.00 

$209,615.00 

$763,028.00 

>TotalB 

« This  II 

>  iDClad 

« Indttdl 

Digitiz 
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conclusion,  the  witness  assumed  a  value  of  the  lands  for  general 
purposes,  other  than  their  use  for  the  purpose  of  catching  and 
storing  water,  and  then  added  a  value  of  $77,400  for  each 
1,000,000  gallons  daily  flow,  which  value,  in  his  judgment, 
absorbed  the  added  land  value  due  to  the  fact  that  the  lands  can 
be  and  are  used  for  the  purpose  of  catching  and  storing  water. 
The  estimate  of  $77,400  for  each  1,000,000  gallons  daily  flow 
of  water  was  based  almost  entirely  on  what  has  been  paid  for 
water  under  entirely  diflFerent  conditions  in  southern  California, 
and  for  that  reason  can  have  but  little  weight  in  this  proceeding. 

The  estimate  of  the  value  of  the  water  company's  watershed 
lands  presented  by  A.  R.  Baker  will  have  but  little  weight,  for 
the  reason  that  Mr.  Baker  frankly  stated  that  he  was  not  famil- 
iar with  land  values  in  Marin  county.  His  estimate  of  $77,400 
for  each  1,000,000  gallons  daily  flow  of  water  was  apparently 
taken  from  Mr.  Dockweiler's  estimate,  and  is  not  entitled  to 
serious  consideration. 

W.  L.  Courtright,  testifying  for  the  water  district,  and  Fred- 
erick Croker  and  George  M.  Dodge,  testifying  for  the  water 
company,  testified  to  the  value  of  the  watershed  lands  of  the 
water  company  for  subdivision  purposes  only.  These  witnesses 
did  not  take  into  consideration  the  adaptability  of  this  land  for 
the  purpose  of  catching  and  storing  water  or  for  any  other  pur- 
pose except  subdivision.  The  witnesses  were  not  asked,  and  did 
not  testify,  as  to  the  value  of  the  property  in  view  of  all  the  uses 
to  which  it  is  reasonably  adaptable.  Formerly  it  seems  to  have 
been  the  rule  in  this  state  that  the  witnesses  would  be  permitted 
to  testify  to  the  value  of  the  land  in  dollars  and  cents  for  a 
specified  purpose,  as  distinguished  from  the  market  value  of  the 
land  in  view  of  all  the  uses  to  which  it  is  adaptable  (San  Diego 
Land  &  Town  Co.  v.  Neale,  78  Cal.  63,  3  L.K.A.  83,  20  Pac. 
372 ;  Spring  Valley  Waterworks  v.  Drinkhouse,  92  Cal.  528,  28 
Pac.  681).  In  the  more  recent  decisions,  however,  the  supreme 
court  of  this  state  has  adopted  the  prevailing  rule,  which  is 
that  the  proper  inquiry  is  not  what  is  the  value  of  the  property 
for  any  particular  use,  but  what  is  its  worth  in  the  marl^et  in 
view  of  its  adaptability  to  all  reasonable  uses  (Lewis,  Eminent 
Domain,  3d  ed.  §  706).  The  prevailing  rule  seems  first  to  have 
been  stated  by  the  supreme  court  in  Santa  Ana  v.  Harlin,  99 
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Cal.  638,  34  Pac.  224,  and  later  to  have  been  clearlj^  affirmed 
in  Sacramento  Southern  R.  Co.  v.  Heilbron,  166  Cal.  408,  104 
Pac.  979.  In  the  latter  case,  Justice*  Henshaw,  after  reviewing 
the  earlier  cases,  at  page  412,  says:  "It  is  seen,  therefore,  that 
this  court  by  its  latest  utterances  has  definitely  aligned  itself 
with  the  great  majority  of  the  courts  in  holding  that  damages 
must  be  measured  by  the  market  value  of  the  land  at  the  time 
it  is  taken;  that  the  test  is  not  the  value  for  a  special  purpose, 
but  the  fair  market  value  of  the  land  in  view  of  all  the  purposes 
to  which  it  is  naturally  adapted ;  that  therefore,  while  evidence 
that  it  is  Valuable'  for  this  or  that  or  another  purpose  may 
always  be  given  and  should  be  freely  received,  the  value  in 
terms  of  money,  the  price  which  one  or  another  witness  may 
think  the  land  would  bring  for  this  or  that  or  the  other  specific 
purpose,  is  not  admissible  as  an  element  in  determining  the 
market  value.  For  such  evidence  opens  wide  the  door  to  unlim- 
ited vagaries  and  speculations  concerning  problematical  prices 
which  might,  under  possible  contingencies,  be  paid  for  the  land, 
and  distracts  the  mind  of  the  jury  from  the  single  question — 
that  of  market  value — the  highest  sum  which  the  property  is 
worth  to  persons  generally,  purchasing  in  the  open  market  in 
consideration  of  the  land's  adaptability  for  any  proven  use.'' 

While  evidence  concerning  the  value  of  the  water  company's 
watershed  lands  in  dollars  and  cents  for  some  one  particular 
purpose  was  presented  by  both  sides  without  objection,  I  shall 
bear  in  mind  the  rule  laid  down  by  the  supreme  court  of  this 
state  in  the  Sacramento  Southern  R.  Co.  Case,  and  shall  be 
guided  by  it. . 

W.  M.  Wells,  called  on  behalf  of  the  Railroad  Commission, 
prepared  a  valuation  of  the  lands  of  the  water  company  in  view 
of  all  the  uses  to  which  they  are  reasonably  adapted,  including 
the  catchment  and  storage  of  water.  While  I  am  of  the  opinion, 
on  all  the  evidence  in  this  proceeding,  that  the  value  assigned 
by  Mr.  Wells  is  somewhat  low,  it  would  also  appear  that  he  is 
the  only  one  of  the  witnesses  so  far  named  who  applied  the  cor- 
rect principles  of  valuation  in  reaching  a  conclusion  as  to  the 
value  of  the  land.  Neither  Mr.  Wells  nor  any  other  witness 
presented  a  valuation  of  the  storm  waters  which  the  water  com- 
pany has  caught  and  impounded  in  its  reservoirs. 
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The  following  table  shows  the  valuation  placed  by  the  wit- 
nesses Courtright^  Dodge,  Groker,  and  Wells  on  the  different 
parcels  of  real  property  included  in  the  watershed  lands  of  the 
water  company,  on  the  bases  hereinbefore  indicated,  together  with 
the  original  cost  of  the  property.  It  goes  without  saying  that  evi- 
dence of  the  cost  of  land  many  years  ago  is  not  persuasive  evi- 
dence of  its  value  at  the  present  time : 

TABLE  11. 
Value  of  Water  Shed  Lands  of  Marin  Water  ft  Power  Company. 


Item 

Acres 

Courtright 

Dodge  and 
Croker 

Wells 

Original  Cost 

Worn  bprlng  (includes 
four      springs     pur- 
chased in  ifh). 

Porteous    tract    (pur- 
chased m  1908). 

Phoenix    Gulch    reser- 
voir  

134.64 

1,005.54 

92.87 

783.73 

10.40 

7.26 

1.181.37 

295.12 
123.17 

$5,89100 
(102.14  A.) 

59,140  00 

9,330  00 

16,908  30 

(783.73  A.) 

48,235  00 

12,843  00 
1.232  00 

»$2S,600  00 
62,440  00 

s 
71,700  00 

67.025  00 

11,125  00 
8.057  00 

$15,617  00 

55,396  55 

27,S61  00 

16,907  20 

(783.83  A.) 

60.204  00 

11.867  70 
2,102  25 

$12,000  00 
255,00000 
«10,000  00 

Coleman    tract    (pur- 
chased   In  1£88,    1871 
and  1873)  

5,000  00 
420  00 

lAgunltas    Dairy    or 
Bon      Tempe     (pur- 
chased 1878) 

Lake  I^gunltas  (pur- 
chased 1871). 

Fish        Gulch       (pur- 
chased 1871). 

20.500  00 

■ 
•15.000  00 

Total?    

$153,579  30 

$243.947  00 

$179,956  40 

$117,920  00 

» Includes  springs. 

*  Inoliidps  improvements. 

*  Included  below. 

*  Includes  3  tracts. 

"  Included  above  with  Phoenix  Gulch. 

*  Includes  water  rights  on  Howard-Sh after  lands. 

Carl  J.  Rhodin,  a  witness  called  by  the  water  company,  pre- 
sented a  method  for  ascertaining  the  value  of  lands,  water  rights 
if  any,  and  water,  although  in  one  lump  sum  with  respect  to 
the  watershed  lands  at  present  used  by  the  water  company,  the 
Bon  Tempe  or  Tamalpais  lands  and  the  San  Geronimo  situation. 
The  method  employed  by  Mr.  Rhodin  is,  in  effect,  as  follows: 
He  first  ascertains  the  lowest  average  wholesale  price  of  water 
which  obtains  in  the  vicinity  of  San  Francisco  bay  for  specific 
aggregate  outputs  of  water.  He  assumes  that  the  water  com- 
pany's water  is*  worth  these  prices  for  delivery  at  wholesale.  He 
assumes  that  the  construction  of  the  Bon  Tempe  or  Tamalpais 
dam  will  result  in  adding  to  the  water  company's  regulated  flow 
of  water  an  amount  of  3,000,000  gallons  daily,  and  by  adding 
this  amount  to  the  2,000,000  gallons  daily  which  he  estimates 
is  the  supply  from  the  water  company's  existing  developed 
sources,  he  secures  a  total  of  5,000,000  gallons  daily  flow.     He 
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makes  an  allowance  of  6  per  cent  for  leakage  in  tiie  traiisniis* 
sion  of  the  water  from  the  reservoirs  to  the  distributing  systems- 
He  then  estimates  how  much  it  would  cost  to  build  the  Tainal- 
pais  or  Bon  Tempo  dam  and  to  install  a  transmission  system  in 
connection  therewith.  He  then  takes  8  per  cent  of  the  total 
capital  which  he  estimates  would  be  invested  for  the  storage 
and  transmission  of  water  if  Tamalpais  or  Bon  Tempo  dam  were 
completed,  and  adds  thereto  an  amount  which  he  estimates  would 
be  expended  annually  for  operating  expenses  and  taxes,  and  adds 
to  this  amount  the  sum  which  he  estimates  would  be  expended 
annually  for  depreciation  and  repairs  if  the  Tamalpais  or  Bon 
Tempo  dam  were  constructed  and  if  it  were  operated  in  the 
manner  contemplated  by  him.  He  then  subtracts  the  total  of  all 
these  charges  from  the  revenue  which  he  estimates  would  be 
secured  if  the  amount  of  water  which  he  estimates  were  sold  at 
the  wholesale  price  which  he  assumes,  and  then  capitalizes  the 
difference.  He  concludes  that  the  difference  as  thus  capitalized 
represents  the  value  of  the  lands,  water  rights,  and  water  of 
the  respective  units  of  this  system.  He  estimates  that  this  value, 
when  the  present  water  supply  has  been  augmented  by  the  con- 
struction of  the  Tamalpais  or  Bon  Tempo  dam,  is  $846,200. 
By  the  same  method,  he  concludes  that  the  present  discounted 
value  for  the  Tamalpais  or  Bon  Tempo  rights  alone  is  $377,000, 
and  that  on  the  assumption  that  the  San  Oeronimo  dam  is  com- 
menced in  1930,  the  present  day  value  of  the  water  compan/s 
rights  in  connection  with  that  dam  is  $168,600. 

Luther  Wagoner,  a  witness  called  by  the  water  company,  using 
a  method  of  computation  similar  to  that  of  Mr.  Ehodin's,  reaches 
a  conclusion  that  the  present  value  of  the  lands,  water  rights,  and 
water  in  connection  with  the  Phoenix  Gulch,  Lagunitas,  and 
Tamalpais  projects  is  $749,666,  and  that  by  a  similar  method  of 
computation  the  present  value  of  the  water  rights  in  connection 
with  the  San  Geronimo  project  is  $436,620.  Thfe  value  of  the 
San  Geronimo  rights,  as  estimated  by  the  witness  Rhodin,  was 
$168,600,  and  the  money  actually  paid  by  the  water  company 
for  these  water  rights  was  $20,900.  I  shall  later  discuss  the 
value  to  be  given  to  these  estimates,  but  have  confined  myself 
so  far  to  a  general  statement  of  the  results  reached  and  the  meth* 
ods  used. 
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It  now  becomes  neoessary  to  discuss  the  principles  of  law  ap- 
plicable to  the  valuation  of  the  water  company's  lands,  water 
rights,  and  water. 

At  the  outset,  counsel  for  the  water  district  urged  that  as  the 
water  company's  lands  are  devoted  to  a  public  use,  the  usual  prin- 
ciples of  valuation  cannot  be  applied,  and  counsel  intimate  that 
the  value  to  be  found  by  this  Commission  can  be  only  a  value 
for  the  present  use  of  these  lands.  It  is  also  pointed  out  that 
these  lairds  were  just  as  valuable  for  catching  and  storing  water 
when  they  were  originally  acquired  as  they  are  now,  and  it  is 
intimated  that  this  Commission  can  allow  as  value  of  these  lands 
only  what  they  originally  cost.  For  instance,  if  these  lands  had 
originally  cost  the  water  company  $50,000,  and  if  the  value  of 
similar  property  not  devoted  to  the  public  use  located  in  the 
vicinity  of  these  lands  had  increased  to  $200,000,  the  claim  is 
made  that  the  Commission  should  allow  only  the  original  cost  of 
the  lands.  I  have  given  considerable  thought  to  this  contention, 
but  am  of  the  opinion  that  the  Supreme  Court  of  the  United 
States  has  answered  this  question  contrary  to  the  views  advocated 
by  counsel  for  th^  water  district  In  the  famous  Minnesota  Eate 
Cases  (Simpson  v.  Shepard)  230  U.  S.  352,  57  'L.  ed.  1511, 
48  L.R.A.(KS.)  1151,  33  Sup.  Ct.  Rep.  729,  Justice  Hughes 
had  under  consideration,  among  other  questions,  the  reasonable 
value  to  be  allowed  for  the  right  of  way  and  terminal  grounds  of 
certain  railroads  in  Minnesota.  These  lands  had  been  devoted  to 
a  public  use  just  as  much  as  the  lands  of  the  watei^  company  in 
this  proceeding.  Various  methods  of  valuing  these  lands  were 
suggested,  but  the  Supreme  Court  held  that  the  railroads  could 
have  no  just  cause  of  complaint  if  they  were  allowed  "the  fair 
average  of  the  normal  market  value  of  land  in  the  vicinity  hav- 
ing a  similar  character."  At  page  455,  Justice  Hughes  says: 
"The  company  would  certainly  have  no  ground  of  complaint 
if  it  were  allowed  a  value  for  these  lands  equal  to  the  fair  aver- 
age market  value  of  similar  land  in  the  vicinity,  without  addi- 
tions by  the  use  of  multipliers,  or  otherwise,  to  cover  hypotheti- 
cal outlays." 

While  this  was  a  rate  case,  and  while  Justice  Hughes  states  the 
maximum  which  should  be  allowed,  I  am  of  the  opinion  that 
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the  rule  as  thus  established  by  Justice  Hughes  will  be  of  value  in 
the  present  proceeding. 

I  am  next  confronted  with  the  question  as  to  whether  the 
water  company  has  any  water  right  which  should  bo  valued  sepa- 
rately from  the  land.  In  order  to  answer  this  question,  it  will 
be  necessary  to  consider  separately  (a)  the  watershed  lands  in 
connection  with  Phoenix  Gulch  lake  and  Lagunitas  lake;  (b) 
the  Bon  Tempo  or  Tamalpais  development ;  and  (c)  the  Lower 
Lagunitas  or  San  Geronimo  rights.  In  order  to  escape  the  eon- 
fusion  which  has  to  a  considerable  extent  pervaded  the  testi- 
mony of  the  witnesses  in  this  proceeding,  and,  to  some  extent, 
the  arguments  and  briefs  of  counsel,  it  will  be  necessary  to  ex- 
amine carefully  the  facts  in  connection  with  each  of  these  three 
situations. 

The  water  company  claims  and  the  water  district  in  its  reply 
brief,  in  effect,  admits  that  the  waters  which  flow  into  Phoenix 
Gulch  lake  and  Lagunitas  lake  are  simply  storm  waters  which 
fall  on  the  land  and  which  run  down  the  hillsides  into  these  two 
lakes.  The  waters  which  are  gathered  in  Phoenix  Gulch  lake 
fall  entirely  on  the  lands  of  the  water  company.  The  waters 
which  are  accumulated  in  Lake  Lagunitas  fall  partly  on  the 
lands  of  the  water  company  and  in  part  flow  down  over  the  water 
company's  Fish  Gulch  tract  from  the  Shafter-HoWard  lands. 
The  evidence  offered  on  behalf  of  the  water  company  shows 
that  there  is  here  no  live  stream.  There  is  no  appropriation  of 
water  from^the  banks  of  a  stream.  There  is  no  room  for  the  ap- 
plication of  the  doctrine  of  either  appropriation  or  of  riparian 
rights,  for  the  simple  reason  that  neither  of  those  doctrines  can 
have  application  unless  there  is  a  natural  stream  of  water.  The 
water  company's  contention,  based  on  San  Joaquin  &  K.  R.  Canal 
&  Irrig.  Co.  v.  Stanislaus  County,  233  U.  S.  454,  58  L.  ed. 
1041,  34  Sup.  Ct.  Rep.  652,  that  it  owns  a  water  right  separate 
and  apart  from  the  land,  and  that  it  is  entitled  to  a  separate  valu- 
ation of  such  right,  is  not  borne  out  by  that  case.  The  Stanis- 
laus County  Case  was  a  case  of  the  appropriation  of  water  from 
the  banks  of  a  natural  stream  by  an  appropriator  who  did  not 
own  land  in  connection  with  such  appropriation.  The  Supreme 
Court  of  the  United  States  held  that  by  virtue  of  the  appropri- 
ation the  canal  company  had  secured  a  separate  property  right 
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which  it  was  entitled  to  have  valued  in  a  rate-fixing  case.  The 
Stanislaus  County  Case  can  have  no  application  to  the  facts 
now  under  consideration  where  it  appears,  as  contended  by  the 
water  company  itself,  that  there  is  no  natural  stream  and  that 
the  waters  impounded  by  the  water  company  are  exclusively 
storm  waters.  The  water  company  here  owns  land  which  is 
adapted,  among  other  uses,  to  the  catchment  and  storage  of 
storm  waters.  In  ascertaining  the  value  of  this  land,  the  water 
company  is  entitled  to  have  consideration  given  to  this  use, 
among  others,  but  it  is  not  entitled  to  a  separate  valuation  for 
any  so-called  "water  right,"  which  right  the  water  company 
does  not  own  as  a  separate  and  distinct  property  right. 

An  analogous  situation  was  presented  to  the  district  court  of 
the  United  States  for  the  district  of  Nevada,  in  the  case  of 
Water  Co.  v.  Public  Service  Commission  in  which  case  an  ap- 
plication for  a  temporary  injunction  on  behalf  of  the  water  com- 
pany against  the  enforcement  of  rates  prescribed  by  the  Public 
Service  Commission  of  Nevada  was  denied  on  August  13,  1913. 
This  was  a  case  of  percolating  waters,  with  apparently  no  evi- 
dence to  show  that  the  water  was  flowing  in  defined  channels. 
The  water  company  made  a  claim  of  $500,000  for  an  alleged 
water  right,  which  sum  was  considerably  in  excess  of  the  value 
of  all  its  remaining  property.  In  this  respect  there  seems  to 
be  but  little  difference  between  the  claims  made  in  Nevada  and 
those  now  so  frequently  presented  in  California.  Judge  Morrow 
refers  to  the  water  company's  claims  as  follows:  "The  water 
which  it  (the  company)  claims  as  a  water  right  is  percolating 
water  running  through  its  lands.  I  do  not  understand  that  per- 
colating water  passing  under  or  through  the  soil  is  anywhere 
recognized  as  a  water  right,  having  a  valuation  separate  and 
distinct  from  the  land.  It  is  not  in  any  sense  surface  water.  It 
is  not  water  appropriated  from  running  streams;  nor  is  it  water 
the  right  to  which  is  the  same  as  that  of  a  riparian  owner. 
Percolating  water  is  part  and  parcel  of  the  soil,  and  it  is  as 
much  a  constituent  element  of  the  land  as  the  mineral  therein 
contained.  Its  value,  if  it  has  any,  is,  therefore,  in  the  land, 
and  cannot  be  separated  from  the  land.  It  follows  that  in  this 
case  the  value  which  the  water  has  must  be  in  the  land.  It 
may  be  that  the  complainant's  development  of  water  upon  this 
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land  has  given  it  a  largely  increased  value,  but  if  that  is  so,  it 
appears  to  me  that  that  should  be  the  valuation  of  the  land  with 
its  water  content  as  a  whole,  and  not  as  land  with  a  water  right 
attached.  This  may  not  make  a  great  difference  in  the  result; 
but  it  will  enable  the  Commission  and  the  court  to  make  a  com- 
parison with  other  land  of  like  character  and  similarly  situated." 

Again,  in  the  conclusion  of  his  opinion,  Judge  Morrow  says: 
^*It  seems  to  me  that  it  would  be  difficult  to  establish  an  abso- 
lutely independent  water  value  aside  from  the  value  of  the  land ; 
but  the  value  of  the  water  with  the  land  may  be  ascertained  in 
the  view  of  its  available  uses." 

While  the  Tonopah  Case  was  a  case  of  percolating  water  not 
flowing  in  definite  channels,  and  the  present  case,  in  so  far  as 
we  are  now  considering  it,  is  a  case  of  storm  waters,  the  analogy 
of  the  Tonopah  Case  bears  strongly  on  my  conclusion  that  in 
the  present  case  the  water  company  is  not  entitled  to  a  sepa* 
rate  value  for  any  so-called  "water  right,"  but  is  entitled  simply 
to  a  value  for  its  land  in  view  of  all  the  uses  to  which  it  may 
reasonably  be  devoted,  including  the  use  of  catching  and  storing 
water.  The  only  separate  value  to  which  the  water  company  is 
entitled  is  the  value  of  the  water  which  it  has  reduced  to  posses- 
sion, as  I  shall  shortly  show. 

Storm  waters,  like  ferce  naturae,  belong  to  a  landowner  only 
when  he  has  captured  them  and  reduced  them  to  possession. 
When  this  has  been  done  they  are  personal  property  which  belong 
to  him  and  which  may  have  value.  In  his  dissenting  opinion  in 
Spring  Valley  Waterworks  v.  Schottler,  110  U.  S.  347,  28  L. 
ed.  173,  4  Sup.  Ct.  Rep.  48,  Justice  Field  aptly  states  the  doc- 
trine of  storm  waters,  at  page  373,  as  follows:  "The  water  it- 
self is  the  property  of  the  company.  It  was  not  taken  from  a 
running  stream,  nor  from  any  lake,  nor  from  any  source  where 
the  government  could  assert  that  it  alone  had  the  right  to  control 
and  use  it.  It  was  collected  by  the  company  as  it  descended  from 
the  heavens.  Whatever  may  be  the  differences  of  opinion  as  to 
the  ownership  of  running  waters,  or  of  waters  of  navigable 
streams,  or  of  lakes,  it  has  never  been  doubted  that  water  col- 
lected by  individual  agency,  from  the  roof  of  one's  house,  or  in 
hogsheads,  barrels,  or  reservoirs,  as  it  descends  from  the  clouds, 
is  as  much  private  property  as  anything  else  that  is  reduced  to 
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possession^  which  otherwise  would  be  lost  to  the  uses  of  man. 
Indeed,  it  is  a  general  principle  of  law,  both  natural  and  positive, 
that  where  a  subject,  animate  or  inanimate,  which  otherwise 
could  not  be  brought  under  the  control  or  use  of  man,  is  reduced 
to  such  control  or  use  by  individual  labor,  a  right  of  property  in 
it  is  acquired  by  such  labor.  The  wild  bird  in  the  air  belongs  to 
no  one,  but  when  the  fowler  brings  it  to  the  earth  and  takes  it 
into  his  possession  it  is  his  property.  He  has  reduced  it  to  his 
control  by  his  own  labor,  and  the  law  of  nature  and  the  law  of 
society  recognize  his  exclusive  right  to  it." 

So,  in  the  present  case  the  water  company  is  the  owner  of 
lands  which  have  a  value,  among  other  purposes,  for  the  catch- 
ment and  storage  of  water,  and  when  the  water  company  has  ac- 
cumulated storm  waters  in  its  reservoirs  and  has  thereby  re- 
duced these  waters  to  possession,  it  is  also  the  owner  of  this 
water  as  personal  property.  The  water  company  owns  no  so- 
called  "water  rights,"  but  it  owns  land  capable  of  certain  uses 
and  water  reduced  to  possession  and  impounded  in  its  reservoirs. 
If  I  own  land  which  is  adapted  to  the  raising  of  wheat,  and  that 
is  its  highest  present  use,  a  purchaser  of  that  land  will  pay  me 
for  it  in  view  of  this  use.  If  I  have  not  sown  the  land  to  wheat, 
I  will  receive  payment  only  for  the  land,  in  view  of  its  uses.  On 
the  other  hand,  if  I  have  sown  the  land  to  wheat  and  there  is  a 
crop  of  wheat  standing  on  the  land  at  the  time  of  its  sale,  I  ex- 
pect to  be  paid  not  merely  for  the  land,  but  also  for  the  crop 
which  I  have  raised  thereon.  So,  in  the  present  case,  the  water 
company  is  entitled  to  compensation  for  its  watershed  lands,, 
and  also  for  the  crop  of  water  which  it  has  reduced  to  possession 
and  stored  on  those  lands  at  the  time  the  water  company  parts; 
with  its  title.  No  valuation  of  the  water  so  stored  as  a  separate- 
item  has  been  presented  in  this  proceeding.  Mr.  Dockweiler's 
estimate  of  $77,400  for  each  1,000,000  gallons  daily  flow  of 
water  was  reached  by  valuing  the  lands  only  for  general  purposes; 
and  apart  from  their  use  for  the  purpose  of  catching  and  stor* 
ing  water,  and  was  apparently  based  on  analogy  to  appropriated 
waters,  besides  being  subject  to  the  criticism  already  hereinbe- 
fore indicated. 

One  method  of  ascertaining  the  maximum  value  to  be  assigned 
to  the  crop  of  water  reduced  to  possession  by  the  wat^  company^ 
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which  was  not  referred  to  in  the  evidence  or  arguments  of 
counsel,  suggests  itself  to  me.  If  I  have  grown  a  crop  of  wheat 
to  maturity  and  proceed  to  sell  it,  I  expect  to  receive  a  price 
sufficient  to  pay  interest  on  the  investment  plus  the  cost  of 
sowing  the  wheat,  raising  it,  cutting  it,  and  possibly  transport- 
ing it  to  market.  If  I  sell  my  land  before  I  have  sown  my 
crop,  I  cannot  expect  to  receive  anything  for  the  crop  which  has 
not  been  sown.  On  the  other  hand,  if  I  sell  my  land  just  after 
I  have  sown  the  crop,  I  cannot  expect  compensation  for  the 
crop  based  on  what  it  would  have  cost  me  if  I  had  grown  it  to 
maturity,  harvested  it,  and  brought  it  to  market.  When  the 
water  company  sells  its  land  it  has  thereon  a  certain  crop  of 
water.  If  it  were  left  in  possession  of  the  property  it  would  sell 
that  crop  during  the  ensuing  year,  and  would  be  obliged  to 
incur  the  expense  of  operating  and  maintaining  its  plant  for  a 
year,  and  would  expect  to  receive  interest  on  its  investment  dur- 
ing a  year,  and  to  lay  aside  a  sum  for  depreciation.  These  ex- 
penses, however,  while  they  have  been  incurred  in  connection 
with  the  crop  which  was  gradually  sold  during  the  preceding 
year,  have  not  as  yet  been  incurred  in  connection  with  the  crop 
which  is  now  on  hand.  Hence,  it  may  be  suggested  that  the 
maximum  value  which  can  attach  to  the  crop  of  water  now  on 
hand  is  the  difference  between  the  revenue  which  would  he  de- 
rived from  its  sale  during  the  ensuing  year  and  the  sum  total 
of  interest  on  a  fair  value  of  the  property  for  one  year,  operation 
and  maintenance  expenses  for  one  year,  and  depreciation  for  one 
year.  While  it  may  be  said  that  the  revenue  to  be  derived  of 
course  involves  the  rates,  and  that  the  rates  depend  upon  the 
value  of  all  the  property,  including  the  stored  water,  the  prob- 
lem becomes  less  difficult  when  we  find,  as  we  do  here,  that  the 
rates  now  in  effect  and  charged  by  the  water  company  have,  in 
general,  with  the  exception  of  a  few  years,  been  in  effect  since  the 
early  '80s.  Under  these  circumstances,  it  would  seem  reason- 
able, in  the  absence  of  affirmative  proof  to  the  contrary,  to  as- 
sume that  the  revenue  derived  from  the  sale  of  one  year's  water, 
which  is  the  normal  year's  accumulation,  is  a  reasonable  revenue, 
and  that  the  value  of  the  stored  water,  as  water,  cannot  reason- 
ably exceed  the  difference  between  one  year's  revenue  and  the 
sum  total  of  a  reasonable  allowance  for  interest  on  the  fair  value 
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of  the  property,  operating  and  maintenance  expenses,  and  de- 
preciation. 

In  connection  with  the  Phoenix  Gulch  and  Lagunitas  water- 
shed lands,  I  shall  give  consideration  to  the  rights  of  the  water 
company  to  the  flowage  of  water  over  its  Fish  Gulch  tract,  its 
right  to  divert  water  from  Cataract  Gulch,  and  its  right  to  divert 
water  from  Swede  George.  These  rights  were  all  acquired  by 
Marin  County  Water  Company,  the  predecessor  of  the  water 
company,  by  deed  dated  September  15,  1871,  from  Oscar  L. 
Shafter,  James  McM.  Shafter,  and  Charles  Webb  Howard,  to- 
gether  with  the  water  company's  Fish  Gulch  tract  and  other 
rights,  all  for  the  sum  of  $15,000  in  nonassessable  capital  stock  of 
Marin  County  Water  Company.  The  deed  grants  to  Marin 
County  Water  Company,  its  successors,  and  assigns,  the  Fish 
Gulch  tract  "and  all  waters  flowing  or  to  flow  therefrom ;"  also, 
"the  right  for  the  said  term  of  fifty  years  from  the  date  hereof  to 
intercept,  store,  use,  divert,  and  appropriate  the  .water  flowing 
and  hereafter  to  flow  in  the  Cataract  Gulch  or  creek  so-called 
upon  the  said  rancho  at  points  upon  said  gulch  respectively  situ- 
ated at  680,  810,  925,  and  990  feet  above  mean  low  tide  in  the  bay 
of  San  Francisco;"  also,  "the  right  to  use  the  waters  of  certain 
other  streams,"  including  Swede  Greorge.  Considerable  water 
flows  down  over  the  Fish  Gulch  tract  from  the  Shafter-Howard 
lands,  but  there  is  no  evidence  as  to  the  exact  amoimt.  Value 
must^  of  course,  be  assigned  to  this  right.  The  rights  with  refer- 
ence to  Cataract  Gulch  and  Swede  George  expire  in  1921.  The 
waters  of  Cataract  Gulch  have  never  been  used,  and  no  witness 
has  assigned  any  value  to  them.  Mr.  Bhodin  places  a  value  of 
$4,000  on  the  Swede  George  flow. 

Referring  now  to  the  Lagunitas  Dairy  tract  and  to  the  pro- 
posed construction  of  a  dam  thereon,  to  be  known  as  the  Tamal* 
pais  or  Bon  Tempo  dam,  the  evidence  shows  that  the  construction 
of  such  a  dam  has  been  under  consideration  by  the  water  com- 
pany for  many  years,  but  that  its  construction  has  been  so  pre 
vented  by  injunction  suits  and  other  delays  that  up  to  the  present 
tinae  nothing  further  has  been  done  other  than  the  construction 
of  a  core  wall  to  the  surface  of  the  ground  and  the  acquisition 
of  the  right  to  abandon  a  county  highway  which  formerly  ran 
through  the  bottom  of  the  proposed  reservoir.     J.  G.  White  & 
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Company  reported  that  the  total  sum  so  far  spent  on  this  dam 
has  been  $33,666.  Mr.  Hawley  estimated  the  cost  of  reproduc- 
ing the  work  which  has  been  performed  at  $17,060.  The  right 
to  abandon  the  county  highway  cost  the  water  company  some 
$12,500.  The  water  company  made  a  formal  offer  at  the  hearing 
to  continue  the  construction  of  a  dam  at  this  point,  if  the  wat«r 
district  would  agree  that  the  money  so  expended  should  be  added 
to  the  compensation  fixed  by  this  Commission  for  the  existing 
properties,  but  the  water  district  was  unwilling  to  accept  this 
offer,  for  the  reason  that  its  plan  of  development  contemplates 
the  construction  of  the  so-called  Alpine  dam  on  the  Shafter- 
Howard  lands  and  the  elimination  of  the  Tamalpais  project. 

As  already  stated,  Mr.  Khodin  and  Mr.  Wagoner  present 
elaborate  computations  to  show  the  value  of  the  watershed  lands, 
water  rights,  and  water  of  the  water  company  when  the  Tamal- 
pais dam  shall  have  been  constructed.  The  method  used  by  Mr. 
Khodin  was  an  earnest  method  to  arrive  *at  the  value  of  the  lands, 
water  rights,  and  water,  but  is  subject  to  criticism  in  a  number 
of  respects,  which  detract  very  seriously  from  the  value  of  his 
testimony.  In  the  first  place,  Mr.  Rhodin  assumes  that  the 
water  company  owns  water  or  water  rights  in  connection  with  its 
Tamalpais  project.  The  fact,  as  contended  by  counsel  for  the 
water  company,  is  that  there  is  no  running  stream  in  connection 
with  the  Tamalpais  project,  any  more  than  in  connection  with 
the  Phoenix  Oulch  and  Lagunitas  developments,  and  that  with 
reference  to  the  Tamalpais  project,  also,  there  is  no  application 
either  of  the  doctrine  of  appropriated  waters  or  of  riparian 
waters.  The  waters  to  be  impounded  by  the  Tamalpais  dam 
would  be  entirely  storm  waters,  and  the  water  company  would 
have  no  property  therein  until  such  waters  had  actually  been 
impounded  and  reduced  to  possession.  The  proper  method  to 
value  the  water  company's  property  in  connection  with  the 
Tamalpais  project  would  seem  to  be  to  follow  the  usual  rule  of 
valuing  the  land  in  view  of  all  the  uses  to  which  it  may  reason- 
ably be  devoted,  including  a  proper  allowance  for  the  construc- 
tion work  actually  performed  and  the  acquisition  of  the  rights  in 
the  county  highway.  There  are  no  so-called  "water  rights'' 
which  the  water  company  may  claim  in  connection  with  its 
Tamalpais  lands,  other  than  as  the  adaptability  of  the  land  for 
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the  catchment  and  storage  of  water  enters  into  the  value  of  the 
land ;  and  the  water  company  has  no  right  to  a  separate  value  for 
water  in  connectioA  with  this  development,  for  the  simple  reason 
that  it  has  not  reduced  to  possession  a  single  drop  of  water  in 
connection  with  this  project.  • 

Mr.  Rhodin*8  method  is  further  subject  to  criticism  for  the 
reason  that  the  prices  taken  by  him  for  water  sold  at  wholesale 
in  communities  around  San  Francisco  bay  are  all,  with  the  ex- 
ception of  the  water  sold  by  North  Coast  Water  Company  for 
use  in  Belvedere,  taken  from  companies  which,  according  to 
Mr.  Rhodin's  own  testimony,  cannot  sell  water  in  Marin  county. 
It  would  be  just  as  logical  to  go  to  San  Diego  county  to  ascer- 
tain the  price  of  water  to  be  sold  at  wholesale  in  Marin  county. 
If  this  were  done,  it  would  be  found  that  at  the  rates  established 
by  this  Commission  for  water  sold  by  the  city  of  San  Diego  in 
wholesale  quantities,  the  value  of  the  lands,  water  rights,  and 
water  of  the  water  company  in  this  proceeding  would  be  very 
materially  less  than  those  assigned  by  Mr.  Ehodin.  ,  In  answer 
to  the  contention  that  it  is  reasonable  to  use  the  wholesale  prices 
charged  for  water  by  other  water  companies  in  the  general  vicin- 
ity of  San  Francisco  bay,  for-  the  reason  that  the  conditions  are 
geographically  almost  the  same,  it  might  be  contended  with  equal 
logic  that  if  a  spot  could  be  found  in  Kentucky  in  which  the 
geographical  and  climatic  conditions  were  similar  to  those  in 
Marin  county,  it  would  be  permissible  to  go  to  Kentucky  to 
ascertain  a  reasonable  price  to  be  charged  for  water  at  wholesale 
in  Marin  county.  The  contention  of  the  water  company  that  this 
method  may  be  employed  for  the  reason  that  the  rates  charged  by 
the  different  water  companies  to  which  reference  is  made,  es- 
tablish an  average  price  for  water  at  wholesale  in  this  vicinity, 
is  based  on  the  false  analogy  of  the  sale  of  commodities  in  a 
market  in  which  they  compete  with  one  another.  The  price 
charged  for  water  by  water  company  "A"  is  no  criterion  of  the 
.price  to  be  charged  by  water  company  "B"  if  these  water  com- 
panies cannot  compete  with  one  another,  and  if  they  serve  water 
in  different  communities. 

It  may  further  be  suggested  that  the  rates  used  by  Mr.  Rhodin 

to  ascertain  an  average  minimum  wholesale  rate  for  water  in  a 

number  of  instances  include  the  very  elements  which  Mr..  Rhodin 
P.U.R.'15C.— 30. 
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is  trying  to  value.  For  instance,  the  rate  of  20  cents  charged  by 
North  Coast  Water  Company  for  water  consumed  in  Belvedere 
must  be  presumed  to  include  a  return  on  the  lands,  water  rights, 
and  water  of  North  Coast  Water  Company,  these  being  the  very 
elements  which  Mr.  Rhodin  is  trying  to  value.  The  same  is 
true  with  reference  to  the  rate  established  by  this  Commission 
for  the  San  Jose  Water  Company,  and  a  number  of  other  rates 
referred  to  by  Mr.  Rhodin. 

One  of  the  most  serious  objections  which  must  be  made  to 
Mr.  Rhodin's  method  is  the  fact  that  his  computations  are  based 
upon  the  cost  of  structures  which  have  not  been  constructed,  an 
estimate  of  operating  and  maintenance  expenses  which  have  not 
been  incurred,  an  estimate  for  depreciation  on  structures  which 
do  not  exist,  and  a  calculation  as  to  revenues  which  is  based  on 
mere  conjecture  with  reference  to  the  future  population  of  Mar- 
in county,  and  which,  when  it  comes  to  the  San  Qeronimo  dam, 
is  dependent  to  a  large  degree  on  the  consumption  of  water  by 
children  as  yet  unborn.  Evidence  of  this  character  was  before 
the  supreme  court  of  this  state  for  its  consideration  in  the  case  of 
San  Diego  Land  &  Town  Co.  v.  Neale,  88  Cal.  50,  11  L.R.A.  604, 
25  Pac.  977.  In  that  case,  in  order  to  determine  the  value  of 
land  which  the  Land  and  Town  Company  was  seeking  to  acquire 
for  the  purpose  of  flooding  its  reservoir,  certain  witnesses  gave 
testimony  based  upon  speculative  improvements,  increases  in 
population,  extension  of  water  systems,  and  profits  which  might 
result  from  the  sale  of  water.  In  holding  that  this  evidence 
should  not  have  been  received,  the  supreme  court,  at  page  63, 
says:  "It  clearly  appears  that  the  witnesses  referred  to  based 
their  estimate  of  the  value  of  the  property  upon  an  anticipated 
investment  of  a  large  amount  of  money  in  an  extension  system 
of  waterworks,  and  founded  their  opinion  largely  upon  hypo- 
thetical expenditures  and  receipts  of  money,  and  an  increased 
demand  for  water.  The  court,  too,  adopted  the  same  erroneous 
rules,  and  under  its  instructions  the  jury  must  have  found  such  . 
price  as  in  the  opinion  of  the  witnesses  the  land  might  bring,  or 
probably  would  bring  at  some  future  period,  if  plaintiff  or  an- 
other in  its  situation  should  extend  the  works  as  contemplated 
by  the  witnesses." 

Again,  at  page  66,  the  court  says:     "The  condition  of  the 
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property,  the  uses  to  which  it  may  be  put,  having  regard  to 
the  existing  advantages'  for  making  a  practical  use  of  the  prop- 
erty, and  such  advantages  as  may  be  reasonably  expected  in 
the  immediate  future,  are  all  matters  for  consideration  in  esti- 
mating the  value  of  the  lands  (Mississippi  &  R.  River  Boom  Co. 
V.  Patterson,  98  U.  S.  403,  25  L.  ed.  206) ;  but  to  attempt  to 
ascertain  the  value  by  estimating  the  cost  of  works  necessary 
for  its  use  for  a  particular  purpose,  the  cost  of  operation,  pro- 
spective sales  and  estimated  profits,  increased  demands  through 
growth  of  population,  etc.,  requires  'a  degree  of  refinement  in 
the  measure  of  values  which  seems  to  us  totally  incompatible 
with  the  gross  estimates  of  common  life.  .  .  .  The  gross 
estimates  of  common  life  are  all  that  the  courts  and  juries  have 
skill  enough  to  use  as  a  measure  of  value.  All  other  measures 
are  necessarily  arbitrary  and  fanciful.'  (Searle  v.  Lackawanna 
&  B.  R.  Co.  33  Pa.  64,  5  Mor.  Min.  Rep:  353.)" 

Mr.  Rhodin  made  no  inquiries  whatsoever  with  reference  to 
the  actual  sale  prices  of  land  adaptable  for  the  collection  and 
storage  of  water  in  the  vicinity  of  the  water  company's  property 
in  Marin  county,  nor  did  he  consider  the  fact  that  the  entire 
Lagunitas  Dairy  tract,  when  acquired  in  1878,  at  which  time 
it  was  just  as  valuable  as  it  is  at  the  present  time  for  the  purpose 
of  catching  and  storing  water,  cost  only  $20,500. 

In  1872,  the  predecessor  of  the  water  company  acquired  for 
the  sum  of  $20,900  certain  rights  from  the  landowners  on  the 
lower  portion  of  the  Lagunitas  river.  The  parcels  of  land  with 
reference  to  which  these  rights  were  acquired  are  designated 
parcels  3  to  15,  inclusive,  on  water  company's  exhibit  "A"  in 
this  proceeding.  From  the  owners  of  parcels  4  to  14,  inclusive, 
being  S.  P.  Taylor,  Pacific  Powder  Company,  Omar  Jewell,  G. 
Cheda,  Codoni  &  Cotta,  J.  Garcia,  J.  McM.  Shafter,  Mazza 
Brothers,  M.  Hilaria  Garcia,  Felipe  S.  Garcia,  and  M.  Loretta 
Garcia,  the  predecessor  of  the  water  company,  acquired  the  right 
"to  construct  and  maintain  such  dams,  reservoirs,  and  places 
of  storage  of  water  as  they  (Marin  County  Water  Company) 
may  deem  proper,  and  to  divert  and  appropriate  said  waters 
for  the  purposes  and  in  the  ways  aforesaid  forever.''  The  deeds 
recite  that  the  grantee  "is  desirous  of  diverting  the  waters  of 
the  streams  called  Tagunitas'  and  the  'Cataract  Gulch,'  their 
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sources,  branches,  and  tributaries  above  the  lands  belonging  to 
the  said  party  of  the  first  part,  and  to  build  and  maintain  such 
dams,  reservoirs,  and  places  of  storage  of  water  as  they  may 
deem  proper." 

It  would  thus  appear  that  from  all  these  parties  the  prede- 
cessors of  the  water  company  acquired  their  riparian  rights. 
These  rights  have  been  severed  from  the  land  of  which  they 
were  formerly  part  and  parcel,  and  must  now  be  separately 
valued.  If  the  water  company  were  now  condemning  these 
rights,  it  would  be  obliged  to  pay  the  depreciation  in  the  value 
of  these  respective  parcels  of  land  caused  by  the  taking  of  the 
riparian  right.  Hercules  Water  Co.  v.  Fernandez,  5  Cal.  App. 
726,  91  Pac.  401 ;  Lee  v.  Springfield  Water  Co.  176  Pa.  223, 
35  Atl.  184;  Syracuse  v.  Stacey,  169  N.  Y.  231,  62  N.  E.  354. 
From  the  Black  estate,  being  the  owner  of  parcel  15,  Marin 
County  Water  Compaify  seems  to  have  acquired  the  right  to 
construct  its  dams  at  Phoenix  Gulch  and  Lagunitas,  but  not  the 
right  to  construct  a  dam  at  San  Geronimo. 

There  is  considerable  disagreement  between  the  parties  as  to 
the  rights  conferred  in  the  deed  from  Adolph  Mailliard.  The 
deed  reads  in  part  as  follows: 

"Whereas,  the  said  party  of  the  first  part  is  the  owner  of  cer- 
tain tracts  of  land  in  Marin  county  and  state  aforesaid,  and 
through  which  or  along  which  flow  streams  of  water  known  as 
the  Lagunitas  and  the  San  Geronimo  or  Paper  Mill  Creek,  and 
the  second  party  being  a  company  duly  incorporated  under  the 
laws  of  the  state  aforesaid  for  the  purpose  of  supplying  the 
cities,  towns,  and  inhabitants  of  Marin  county  with  pure  and 
fresh  water,  is  desirous  of  diverting  the  waters  of  the  streams 
called  Lagunitas  and  the  Cataract  Gulch  from  their  natural 
courses,  and  of  appropriating  them  for  the  purpose  aforesaid,  by 
means  of  pipes  and  other  suitable  means,  the  waters  to  be  taken 
from  the  beds  of  said  Lagunitas  and  the  Cataract  Gulch,  their 
sources,  branches,  and  tributaries  above  or  along  the  land  belong- 
ing as  aforesaid  to  the  said  party  of  the  first  part,  and  to  build, 
repair,  reconstruct,  and  maintain  such  dams,  reservoirs,  and 
places  of  storage  of  said  waters  as  they  may  deem  proper. 

"Now,  therefore,  this  indenture  witnesseth,  that  the  party  of 
the  first  part,  for  and  in  consideration  of  the  sum  of  $1,200  in 
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United  States  gold  coin  to  him  in  hand  paid  by  the  second  party, 
has  and  does  hereby  grant,  bargain,  sell,  and  convey  unto  the 
said  party  of  the  second  part,  its  successors,  and  assigns,  the 
right  to  construct  and  maintain  dams,  reservoirs,  and  places  of 
storage  of  water,  and  to  divert  and  appropriate  said  waters  for 
the  purposes  and  in  the  way  aforesaid  forevermore." 

If  the  proposed  San  Geronimo  dam  is  constructed,  it  will 
have  to  be  built  in  part  on  the  landB  of  Mailliard  and  in  part 
on  the  Shafter-Howard  lands.  Entirely  irrespective  of  the 
proper  construction  of  the  Mailliard  deed,  it  is  clear  that  before 
a  dam  can  be  constructed  at  San  Geronimo  the  party  under- 
taking such  a  project  would  be  compelled  to  acquire  from  the 
Shafter-Howard  people  the  site  for  by  far  the  larger  portion 
of  the  reservoir,  as  well  as  the  right  to  divert'  the  water  riparian 
to  the  extreme  westerly  portion  of  the  Shafter-Howard  lands, 
and  possibly  also  the  riparian  rights  of  the  Black  property. 
The  water  company  at  present  owns  no  lands  whatsoever  at  the 
proposed  San  Geronimo  site,  and  the  right  only  to  build  half  a 
dam  on  the  Mailliard  property,  if  it  owns  that  right.  Based 
on  the  acquisition  of  lands  and  rights  which  the  water  company 
does  not  own,  on  the  construction  of  a  dam  on  which  no  money 
has  as  yet  been  expended,  on  the  operation,  maintenance,  and 
depreciation  of  structures  not  yet  erected,  and  on  the  sale  of 
water  to  persons  most  of  whom  are  as  yet  unborn,  Mr.  Ehodin 
estimates  the  rights  of  the  water  company,  in  connection  with 
the  San  Geronimo  project,  to  be  worth  at  present  $168,600  and 
Mr.  Wagoner  $436,620.  Mr.  Khodin  estimates  that  the  con- 
struction of  the  San  Geronimo  dam  would  begin  in  1930,  and 
Mr.  Wagoner  places  the  initial  construction  subsequent  to  1940. 
The  valuations  presented  by  these  two  engineers  on  practically 
the  same  theory  not  merely  vary  tremendously,  but  also  show  the 
remarkable  conclusions  to  which  the  application  of  theories  at 
times  lead.  The  evidence  shows  that  if  the  rights  which  the 
water  company  now  owns  in  connection  with  the  Lagunitas  and 
Paper  Mill  creeks  were  being  condemned  to-day,  they  could  be 
acquired  for  a  relatively  small  amount  of  money,  by  reason  of 
the  fact  that  the  detriment  suffered  by  the  lands  of  which  those 
rights  were  formerly  part  and  parcel  would  be  very  small. 

The  detriment  would  not  be  materially  greater  to-day  than  it 
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was  in  1871  and  1872,  at  the  time  of  the  original  acquisition  of 
these  rights. 

(b)  Urban  real  estate. — Testimony  concerning  the  value  of 
scattered  parcels  of  real  estate  located  in  or  adjacent  to  the 
incorporated  cities  served  by  the  water  company  and  used  for 
reservoir  sites,  storage,  and  office  lands  and  kindred  purposes, 
was  presented  by  the  witnesses  Baker  and  Courtright  for  the 
water  district  and  Dodge,  Croker,  and  Ryan  for  the  water  com- 
pany. The  following  table  shows  the  estimates  of  these  wit- 
nesses : 

TABLE  III. 
Appraisal  of  Urban  Real  Estate. 


Item 

Baker 

Courtright 

Dodge  and 
Crocker 

J.  T.  Ryan 

Forbes  Hill  residence  lots 
Moores  Hill  residence  lots 
Coleman  residence  lots  . . 

San  Quentin  lot 

Office  and  stable  lots 

Storaffe  lot    

$8,600.00 

2,967.50 

17,700.00 

100.00 

4.800.80 

2,000.00 

1,200.00 

500.00 

626.00 

$8,000,001 

3,500.00 

12,000.00 

150.00 

4,800.00 

2,000.00 

1,500.00 

500.00 

1,000.00 

$3,000.00 

2,600.00 

25,000.002 

'4,800.66 

2,000.00 

1,500.00 

500.00 

900.00 

$3,000.00 

2,500.00 

25,000.00 

'4,800.66 

1,000.00 

1,500.00 

500.00 

900.00 

Baltimore  Park  lots 

Lagunitas  Tract  lot 

Fairfax  Tract  lots   

Totals   

$38,482.50 

$33,450.00 

$40,200.00 

$39,200.00 

1  Includes  rights  of  way. 
8  Includes  water. 

(c)  Rights  of  way. — William  Barr,  the  water  companv's 
superintendent,  presented  an  estimate  of  the  value  of  the  water 
company's  rights  of  way  totaling  $29,090.86.  Whatever  the 
order  of  presenting  testimony  may  be,  I  assume  that  the  burden 
of  showing  the  value  of  the  property  sought  to  be  condemned 
rests  in  the  first  instance  on  its  owner.  Lewis,  Eminent  Domain, 
3d  ed.  §§  645  and  651.  The  testimony  of  Mr.  Barr  seems  to 
have  been  presented  by  the  water  company  in  accord  with  this 
usual  rule,  and  is  the  only  evidence  on  this  point.  The  vain- 
ation  of  rights  of  way  such  as  those  owned  by  the  water  com- 
pany is  at  best  a  difficult  matter,  and  the  water  company  did 
the  best  it  could  in  the  premises  without  unreasonably  prolonging 
the  hearing  in  this  proceeding. 

3.  Franchises  and  Going  Concern. — The  water  company  owns 
certain  franchises  for  the  laying  of  its  mains  and  pipes  in  the 
public  streets  and  highways,  which  franchises  were  granted  by 
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the  state  in  perpetuity  under  the  provisions  of  §  19  of  article 
XI.  of  the  Constitution  of  this  state  as  it  read  at  the  time  the 
mains  and  pipes  were  laid.  The  water  company  also  owns  the 
franchise  of  collecting  rates  or  compensation  for  the  use  of 
the  water  supplied  by  it,  as  provided  by  §  2  of  article  XIV.  of 
the  Constitution  of  this  state. 

A  separate  value  should  not  be  assigned  to  franchise  value 
or  to  going  concern,  but  these  elements  of  value,  in  so  far  as 
they  exist,  should  be  considered  as  enhancing  the  value  of  the 
utility's  tangible  properties.  Spring  Valley  Waterworks  v.  San 
Francisco,  192  Fed.  137,  167 ;  Brunswick  &  T.  Water  Dist.  v. 
Maine  Water  Co.  99  Me.  371,  59  Atl.  637,  539. 

In  this  proceeding,  the  witness  Dockweiler  testifielftbn  behalf 
of  the  water  district  that,  in  his  opinion,  the  sum  of '$100,000 
would  represent  a  reasonable  allowance  to  be  made  for  going 
concern  value.  The  witness  Rhodin,  testifying  for  the  water 
company,  made  an  estimate  based  on  the  difference  between  the 
rate  of  interest  paid  by  a  utility  in  its  earlier  stages  on  money 
borrowed  by  it  and  the  lower  rate  of  interest  for  which  it  can 
later  secure  its  funds.  He  concluded  that  there  is  a  difference 
of  33^  per  cent,  but  in  this  proceeding  estimated  the  going  con- 
cern value  by  adding  20  per  cent  to  the  value  of  the  properties 
of  the  water  company  used  and  useful,  as  estimated  by  him, 
the  total  amoimt  thus  estimated  by  him  being  $303,135.  He 
testified  that  be  would  not  make  this  allowance  in  a  rate  case. 
He  further  testified  that  he  would  make  a  minimum  allowance 
for  this  item  of  $133,000,  based  on  the  cost  of  building  up  the: 
business  of  the  water  company. 

There  is  no  element  in  public  utility  valuation  as  to  which 
there  is  greater  vagueness  and  confusion  than  this  so-called  going 
concern  value.  The  courts  recognize  that  some  value  ought  to 
be  added  to  a  going  concern  over  the  bare  bones  of  its  physical 
structures,  but  they  do  not  seem  to  be  clear  as  to  how  much  should 
be  added  or  on  what  basis  the  amount  to  be  added  should  be 
ascertained.  The  view  now  most  frequently  urged  is  that  there 
should  be  added  to  the  value  of  the  physical  properties  a  reason- 
able sum  representing  the  cost  of  actually  building  up  the  busi- 
ness. This  amount  includes  the  cost  of  securing  the  utility's- 
customers  and  connecting  them  up  with  the  plant,  and  at  times 
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an  allowance  for  deficiency  of  return  during  the  early  years  of 
the  company's  operations.  Great  care,  however,  must  be  exer- 
<;ised  in  making  allowance  for  deficiencies  of  return  lest  the 
absurd  conclusion  be  reached  that  the  business  which  has  been 
least  profitable  is  most  valuable.  In  any  event,  if  an  allowance 
is  made  for  deficiencies  during  the  early  years  of  the  utility's 
operations,  such  allowance  should  not  extend  beyond  a  reasonable 
time  for  building  up  the  business  of  the  company,  if  the  prop- 
erties have  been  planned  and  constructed  with  reasonably  sound 
judgment  in  view  of  the  locality  in  which  the  business  is  con- 
ducted and  all  the  facts  and  circumstances  surrounding  its  in- 
ception and  prosecution. 

In  thiiffconnection,  C.  W.  Gillespie,  of  the  engineering  firm 
of  J.  G.  White  &  Company,  presented  an  historical  review  of 
the  finances  of  the  water  company,  showing,  among  other  things, 
the  cost  of  developing  the  business.  This  exhibit  shows  that 
-during  the  years  1871  to  1878,  the  stockholders  invested  $100,- 
000  of  their  own  money,  and  borrowed  $100,000  by  reason  of 
the  sale  at  a  discount  of  20  per  cent  of  bonds  bearing  interest  at 
the  rate  of  8  per  cent  per  annum.  No  dividends  were  declared 
during  these  years,  but  the  money  earned  in  excess  of  operating 
and  maintenance  expenses  was  reinvested  in  the  property.  Mr. 
Gillespie  testified  that  the  water  company  made  a  profit  of  $68,- 
229.78  in  the  years  1871  to  1878,  and  also  presented  estimates 
showing  how  much  money  the  water  company  would  have  been 
compelled  to  make  in  order  to  pay  operating  and  maintenance  ex- 
penses and  12  per  cent  on  the  investment.  The  earnings  of  $68,- 
229.78  were  made  on  an  investment  of  $180,000,  plus  the  sum  re- 
invested from  earnings.  The  water  company  declared  a  dividend 
of  $11,250  in  1879,  a  dividend  of  $17,250  in  1880,  and  each 
year  subsequent  thereto  has  declared  a  dividend  of  $18,000, 
being  3  per  cent  on  the  par  value  of  the  preferred  stock  and  6 
per  cent  on  its  value  as  assumed  at  the  time  of  its  issue.  In 
addition  to  declaring  these  dividends,  the  water  company  has 
accumulated  a  surplus  during  the  years  1871  to  1913,  inclusive, 
which  is  stated  by  Mr.  Gillespie  to  be  $93,761.84. 

The  water  company  also  presented  a  statement  of  the  money 
which  it  claims  to  have  expended  on  its  property,  together  with 
the  value  of  property  donated  to  the  water  company  and  the 


Digitized  by  LjOOQ IC 


RE  MARIN  MUNICIPAL  WATER  DI8T.  473 

estimated  value  of  paving  laid  by  the  public  authorities.    This 
statement  appears  in  the  following  table: 

TABLE  IV. 

Moneys  Expended,  Property  Donated,  and  Pavement  orer  Mains. 

Real  estate  and  construction  charges $949,722.00 

Additional  moneys  which  Mr.  Gillespie  believes  were  expended 

in  construction  but  which  can  not  be  accounted  for 42,024.73 

Donated  pipe  to  end  of  1913   26,762. 00 

Donated  pipe,  1914  3,479.81 

Donated  service  connections  17,504 .  00 

Donated  hydrants   4,673.00 

Donated  sprinklers    930. 00 

Pavement  over  mains 60,899  .-00 

Total  $1,105,994.54 

By  subtracting  the  sum  of  $60,899,  which  represents  the  esti- 
mated cost  of  paving,  which  the  water  company  does  not  own  and 
for  which  it  expended  nothing,  we  find  a  total  of  $1,045,095.54 
as  representing  the  moneys  claimed  to  have  been  expended  by 
the  water  company  on  the  properties  now  owned  by  it,  plus  the 
value  of  the  property  donated  by  others. 

The  sum  of  $949,722  consists  of  $735,337.20  derived  from  the 
sale  of  stock  and  bonds;  $93,761.84  expended  on  the  property 
from  earnings;  $38,300.71,  which  represents  the  value  of  pipe 
donated  to  the  water  company  up  to  the  end  of  the  year  1908 ; 
$15,830.14,  which  represents  a  portion  of  the  value  of  pipe  do- 
nated in  the  years  1909  to  1912,  inclusive;  $40,287.06,  being 
construction  expenses  included  under  the  head  of  operating  and 
maintenance  expenses,  plus  certain  additional  items. 

As  the  property  donated  to  the  water  company  now  belongs  to 
it,  the  water  company  is, -of  course,  entitled  to  have  this  prop- 
erty valued  in  this  proceeding. 

In  this  opinion  I  have  stated  only  a  portion  of  the  testimony 
presented.  Nevertheless,  all  the  testimony  presented,  including 
all  the  exhibits,  has  been  carefully  considered  and  to  each  part 
of  the  testimony  has  been  accorded  the  weight  to  which  it  seems 
entitled.  I  have  been  materially  assisted  by  the  able  and  elab- 
orate briefs  presented  by  counsel  for  both  sides. 

I  recommend  the  following  findings: 

FINDINGS. 

Marin  municipal  water  district,  a  municipal  water  district,, 
incorporated  under  the  laws  of  the  state  of  California,  having 
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filed  with  the  Railroad  Commission  a  petition  setting  forth  the 
intention  of  said  municipal  water  district  to  acquire  under  emi- 
nent domain  proceedings,  or  otherwise,  the  lands,  property,  and 
rights  of  Marin  Water  &  Power  Company,  a  public  utility  oper- 
ating within  the  boundaries  of  said  municipal  water  district, 
and  asking  the  Railroad  Commission  to  fix  and  determine  the 
just  compensation  to  be  paid  to  Marin  Water  &  Power  Company 
for  the  public  utility  and  land,  property,  and  rights  thereof ;  and 
public  hearings  having  been  held,  and  Marin  Municipal  Water 
District  and  Marin  Water  &  Power  Company  having  been  ac- 
corded full  opportunity  to  present  such  evidence  as  they  might 
desire  to  submit,  and  each  of  said  parties  having  taken  full  ad- 
vantage of  said  opportunity  and  having  presented  all  the  evi- 
dence which  each  party  desired  to  present,  and  the  Commissioner 
who  heard  the  evidence  having  made  a  personal  inspection  of 
the  lands  and  property  of  said  Marin  Water  &  Power  Company, 
and  being  fully  apprised  in  the  premises, 

The  Railroad  Commission  hereby  finds  as  a  fact  that  the  just 
-compensation  to  be  paid  by  Marin  municipal  water  district  to 
Marin  Water  &  Power  Company  for  all  of  said  company's 
lands,  property,  and  rights,  other  than  the  right  to  be  a  corpo- 
ration, is  the  sum  of  $1,200,150.  The  lands,  property,  and 
rights  of  Marin  Water  &  Power  Company,  for  which  said 
compensation  is  hereby  fixed  and  determined  as  just  and  rea- 
sonable, are  described  in  the  schedule  which  is  hereto  attached, 
marked  "exhibit  A,"  and  made  a  part  of  these  findings. 

The  foregoing  opinion  and  findings  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  findings  of  the  Railroad  Com- 
mission of  the  State  of  California. 


CALIFORNIA  RAILROAD  COMMISSION. 

EE  MARIN  MUNICIPAL  WATER  DISTRICT. 

[Decision   No.   2288;    Application   No.    1154.] 

JFaluaUon —- Municipal   purchase  ^  Going  concern. 

In  fixing  tlie  vaiue  of  the  property  of  a  waterworks  company  foi 
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municipar  purchase,  the  property  of  the  company  must  be  valued  as  a 
whole,  as  a  going  concern. 
Taluation -^  Paving  over  mains. 

In  the  valuation  of  the  property  of  a  waterworks  company  for 
municipal  purchase,  no  consideration  should  be  given  to  the  fact  that 
paving  has  been  laid  over  mains,  where  the  company  has  been  at  no 
expense  at  cutting  through  such  paving,  since  the  laying  of  paving  over 
mains  does  not  make  them  more  valuable. 
Valtiation^  Watershed  lands  ^Method  of  appraisal. 

An  estimate -of  the  value  of  watershed  lands  based  upon  the  cap- 
italization of  an  assumed  net  annual  income  computed  upon  the  basis 
of  the  difference  between  the  estimated  cost  of  production  and  the 
estimated  wholesale  price  of  water  per  gallon  multiplied  by  the  supposed 
daily  delivery,  is  of  little  assistance  in  determining  the  value  of  such 
land  for  the  purpose  of  condemnaticoi. 
Valuation  ^W at erworhs  rights  of  way. 

In  the  valuation  of  the  rights  of  way  of  a  waterworks  company 
for  municipal  purchase,  the  estimate  should  not  be  based  upon  the  bare 
width  of  the  pipe,  but  there  is  some  doubt  as  to  whether  the  width  al- 
lowed for  should  be  as  much  as  10  feet  unless  the  water  company  ac- 
tually owns  an  established  width  of  that  amount  or  more. 
Valuation^  Going  concern. 

In  the  valuation  of  the  property  of  a  waterworks  company  for 
municipal  purchase,  the  going  concern  value,  in  addition  to  the  value 
of  its  physical  properties,  cannot  be  large  where  the  company  has  never 
received  a  revenue  sufficient  to  yield  a  fair  return  on  the  value  of 
its  physical  property,  and,  under  such  circumstances,  the  California 
CommiBsion  will  make  such  allowance  as  seems  fair  from  all  the  evi- 
dence by  virtue  of  the  fact  that  the  company's  property  is  being  taken 
as  a  going-business  concern. 
Valuation  —  Watershed  lands  —  Appreciation, 

In  the  valuation  of  the  property  of  a  waterworks  company  for 
municipal  purchase,  the  company  is  entitled  to  a  value  for  its  water- 
shed lands  equal  to  the  fair  value  of  property  of  a  similar  character 
in  the  vicinity,  although  such  value  is  in  excess  of  the  cost  of  such 
property, 

[April  9,  1915.] 

Application  for  an  order  fixing  and  determining  the  just 
compensation  to  be  paid  by  the  Marin  Municipal  Water  Di&= 
trict  for  the  lands,  property,  and  rights  of  the  North  Coast 
Water  Company.  The  Commission,  after  a  review  of  all  of  the 
evidence,  fixed  the  sum  of  $289,200  as  the  fair  price  for  such 
properties. 

Appearances:  George  D.  Harlan  and  Curtis  H.  Lindley  for 
Marin  Municipal  Water  District ;  Charles  S.  Wheeler  and  Joha 
F.  Bowie  for  N"orth  Coast  Water  Company. 


Digitized  by  LjOOQ IC 


476  CALIFORNIA  RAILROAD  COMMISSION. 

Thelen,  Commissioner:  This  is  an  application  for  an  order 
of  the  Railroad  Commission  fixing  and  determining  the  just 
compensation  to  be  paid  by  Marin  municipal  water  district,  a 
municipal  water  district,  for  a  portion  of  the  lands,  property, 
and  rights  of  North  Coast  Water  Company,  a  public  utility 
engaged  in  the  sale  of  water  for  compensation  in  a  portion  of 
southern  Marin  county. 

This  proceeding  was  brought  under  the  provisions  of  §  47  of 
the  public  utilities  act,  providing  for  the  fixing  and  determina- 
tion by  the  Railroad  Commission  of  the  just  compensation  to 
be  paid  by  municipal  water  districts  and  other  public  or  quasi 
public  corporations,  for  the  property  or  portions  of  the  property 
of  various  classes  of  public  utilities,  including  water  companies. 

The  petition  in  this  proceeding  alleges,  in  part,  that  Marin 
municipal  water  district,  hereinafter  called  the  water  district, 
was  incorporated  under  the  act  approved  May  1,  1911,  providing 
for  the  incorporation  and  organization  and  management  of  mu- 
nicipal water  districts,  and  the  act  of  December  24,  1911, 
amendatory  thereto;  that  the  boundaries  of  the  water  district 
are  as  specifically  set  forth  in  the  petition;  that  North  Coast 
Water  Company,  hereinafter  called  the  water  company,  is  a  Cali- 
fornia corporation  engaged  in  supplying  the  inhabitants  of  a 
portion  of  Marin  county,  located  within  the  boundaries  of  the 
water  district,  with  water  for  domestic,  culinary,  and  other 
purposes,  and  that  the  company  is  a  public  utility ;  that  the  water 
company  owns  and  is  in  possession  of  certain  franchises,  water 
rights,  rights  of  way,  easements,  reservoirs,  tunnels,  water  pipes, 
w^ater  mains,  and  distributing  plant,  water  system  and  other 
property  w^ithin  the  boundaries  of  the  water  district,  and  de- 
scribed in  .schedule  "A,"  attached  to  the  petition  and  made  a 
part  thereof;  that  the  water  district  intends  to  acquire  said 
property  under  eminent  domain  proceedings;  and  that  the  board 
of  directors  of  the  water  district  have  resolved  to  acquire  under 
eminent  domain  proceedings,  or  otherwise,  that  portion  of  the 
property  of  the  water  company  which  is  described  in  a  schedule 
attached  to  the  petition,  and  has  authorized  the  bringing  of  the 
necessary  proceeding  before  this  Commission.  The  water  dis- 
trict thereupon  prays  that  the  Railroad  Commission  make  its 
order  fixing  and  determining  the  just  compensation  to  be  paid 
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ly  the  water  district  for  said  lands,  property,  and  rights  of  the 
water  company.  Under  stipulation  of  counsel,  the  water  district 
has  filed  certain  amendments  to  its  petition,  describing  with 
greater  particularity  a  portion  of  the  property  to  be  acquired. 

Public  hearings  on  this  application  were  held  in  San  Francisco 
at  various  times  between  July  30  and  September  22,  1914. 
Counsel  asked  and  were  granted  permission  to  file  briefs,  the 
last  of  which  has  now  been  filed.  The  Commissioner  who  presided 
at  the  hearing  has  also  made  a  personal  inspection  of  the  lands 
and  property  of  the  water  company.  On  April  4,  1915,  an 
order  was  duly  entered,  submitting  this  proceeding  for  decision. 

The  water  company  owns  some  1,929.56  acres  of  land  on  the 
south  and  west  slopes  of  Mt.  Tamalpais,  in  its  upper  reaches, 
in  Marin  county.  By  agreement  between  the  parties,^  609.96 
acres  have  been  excluded  from  the  present  proceeding,  so  that 
it  is  the  water  district's  intention  to  acquire  of  these  watershed 
lands  only  1,319.16  acres.  The  water  company  has  erected 
certain  small  diverting  dams  in  a  number  of  the  small  streams 
which  flow  down  Mt  Tamalpais  on  its  southerly  and  westerly 
slopes,  and  by  means  of  pipe  lines  conducts  the  water  so  di- 
verted to  certain  small  reservoirs  and  tanks,  from  which  the 
water  is  distributed  in  the  town  of  MiU  Valley,  and  also  to  the 
Belvedere  Land  Company,  for  transmission  to  Belvedere  and 
distribution  therein.  In  Mill  Valley  the  water  is  distributed 
from  tanks  in  four  zones. 

The  lands  owned  by  the  water  company  were  originally  a 
portion  of  the  Throckmorton  ranch.  This  property  was  fore- 
closed by  the  San  Francisco  Savings  Union,  in  1888  or  1889, 
and  was  shortly  thereafter  transferred  to  a  corporation  known 
as  Tamalpais  Land  &  Water  Company.  This  ranch  included 
all  of  what  is  now  Mill  Valley,  together  with  large  additional 
acreages  in  southern  Marin  county,  including  all  the  watershed 
lands  of  the  water  company,  and  consisted  of  some  13,950  acres. 
The  Tamalpais  company  sold  off  certain  of  its  ranches  at  from 
^20  to  $50  per  acre,  and  engaged  in  the  water  business  for 
the  purpose  of  making  its  lands  salable,  and  of  delivering  water 
to  purchasers  of  its  property.  In  1903  the  Tamalpais  company 
determined  to  separate  its  water  business  from  its  land  business, 
and  caused  the  incorporation  of  Mill  Valley  Water  Company. 


Digitized  by  LjOOQ IC 


478  CALIFORNIA  RAILROAD  COMMISSION. 

By  deed,  dated  January  7,  1904,  the  Tamalpais  company  con- 
veyed to  Mill  Valley  Water  Company  all  the  grantor's  water 
properties,  including  all  water,  water  rights,  and  reservations  of 
water  upon  all  streams  outside  the  limits  of  the  lands  and  prop- 
erty conveyed,  flowing  from  or  out  of  said  lands,  including 
inferior  riparian  rights  upon  the  streams.  Thereafter,  on  Sep- 
tember 24,  1904,  Mill  Valley  Water  Company  conveyed  its  prop- 
erties to  North  Coast  Water  Company,  the  stock  of  which  was 
owmcd  equally  by  James  Newlands,  Jr.,  and  William  Magee. 
The  consideration  paid  amounted  to  $140,000,  face  value,  of 
the  first-mortgage  bonds  of  the  North  Coast  Water  Company, 
bearing  interest  at  the  rate  of  4  per  cent  per  annum.  Both  Mr. 
Newlands  and  Mr.  Magee  testified  in  this  proceeding  that  the- 
property  was  worth  more  than  the  price  thus  paid.  The  book 
cost  at  the  time  was  something  in  excess  of  $150,000. 

On  February  9,  1904,  the  Mill  Valley  Water  Company,  acting 
through  its  president,  James  Newlands,  Jr.,  filed  with  the  board 
of  trustees  of  Mill  Valley  an  annual  statement  in  which  the 
value  of  the  property  is  given  as  being  $112,550.25.  The 
watershed  lands,  erroneously  stated  to  amount  to  2,277  acres,. 
were  valued  by  Mr.  Newlands  at  ^0  per  acre,  being  a  total  of 
$68,310.  In  1906  William  Kent  made  an  offer  of  $75,000  for 
one  half  the  stock  in  the  w^ater  company.  At  this  time  there 
were  bonds  outstanding  of  the  face  value  of  $185,000.  If  Mr. 
Kent's  offer  represented  the  true  value  of  a  half  interest  in 
the  equity  in  the  property  in  excess  of  the  bonded  indebtedness, 
the  property  at  that  time,  on  this  basis,  would  have  been  worth 
$335,000.  This  includes  the  609.96  acres  which  the  water  com- 
pany is  to  keep.  Subsequent  to  1906,  the  water  company  ex- 
pended on  capital  account  some  $25,000.  If  it  be  assumed  for 
the  purpose  of  the  computation,  that  the  depreciation  in  the 
property  has  not  exceeded  the  appreciation  in  the  value  of  the 
land  subsequent  to  1906,  and  that  the  excluded  lands  are  worth 
$100  per  acre,  a  rough  estimate  of  the  present  value  of  the 
property  to  be  taken,  based  on  Mr.  Kent's  offer,  would  be  $299,- 
000.  At  $125  per  acre  for  the  excluded  lands,  the  present  value 
of  the  property  on  this  basis  would  be  $283,755. 

C.  E.  Sloan,  the  water  company's  engineer,  presented  a  com- 
putation showing  the  actual  investment  in  the  entire  property 
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of  the  water  company  (deducting  the  sum  of  $3,000  for  land 
sold  in  1913)  to  have  been  $209,396.  James  Newlands,  Jr., 
testified  that  the  actual  investment  consisted  of  $140,000,  face 
value,  of  bonds  which  were  issued  at  par,  plus  $70,000,  making 
a  total  actual  investment  of  $210,000. 

The  water  company  now  claims  a  present  value  of  the  prop- 
erty tO'  be  taken,  of  $448,923.83.  In  order  to  compare  this 
amount,  if  such  comparison  have  any  value,  with  the  original 
cost,  it  would  be  necessary  to  add  thereto  the  value  of  the  609.96 
acres  of  land  which  are  to  be  excluded  from  the  purchase,  which 
property  was  valued  by  the  witness  Falley,  at  $150  per  acre,  and 
assumed  by  counsel  in  their  briefs  to  be  worth  $100  per  acre. 

For  the  sake  of  convenience,  I  shall  refer  to  certain  portions 
of  the  water  company's  property,  although  I  bear  in  mind  the 
fact  that  this  property  must  be  valued  as  a  whole,  as  a  going 
concern.  For  a  discussion  of  the  principles  of  valuation  apply- 
ing in  a  case  of  this  kind,  I  refer  to  the  decision  this  day  ren- 
dered in  application  No.  1141,  ante,  433,  being  the  petition  of 
the  Marin  municipal  water  district  for  an  order  fixing  and  de- 
termining the  just  compensation  to  be  paid  by  the  water  district 
for  the  entire  lands,  property,  and  rights  of  Marin  Water  & 
Power  Company. 

I  shall  discuss  the  property  of  the  water  company  under  the 
following  heads:  1.  Physical  structures;  2.  Lands  and  water; 
3.  Franchises  and  going  concern. 

1.  Physical  Structures. — Estimates  of  the  cost  to  repitoduce 
new  the  physical  structures  of  the  water  company,  and  also  of 
their  depreciated  reproduction  value,  were  presented  by  A.  R. 
Baker  for  the  water  district,  C.  E.  Sloan  for  the  water  company^ 
and  R.  W.  Hawley  for  the  Railroad  Commission. 

All  the  engineers  agreed  on  the  quantities  to  be  used.  Mr. 
Baker  estimated  a  depreciated  reproduction  value  amounting  to 
$125,802  for  the  physical  structures. 

Mr.  Sloan  and  Mr.  Hawley  agreed  on  an  estimate  of  $191,682 
for  the  cost  to  reproduce  the  physical  structures  new,  but  dis- 
agreed with  reference  to  the  estimated  depreciated  reproduction 
value.  Mr.  Sloan  estimated  $151,784  under  this  head,  and  Mr. 
Hawley,  $148,330.  Of  the  difference,  $3,040  is  accounted  for 
by  difference  in  the  method  of  depreciating  overhead  charges  and 
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$414  by  difference  in  estimating  scrap  value.  The  following 
table  shows  the  depreciated  reproduction  value  of  the  physical 
structures  of  the  water  company  as  found  by  Mr.  Sloan  and  Mr. 
Hawley : 

TABLE  NO.  L    NORTH  COAST  WATER  COMPANY. 

Physical  Structures— Comparison  Between  Sloan  and  Hawley. 


Item 

Cost  to  Reproduce 

Accrued 
Depreciation 

Depreciated  Repro- 
duction Value 

Differ- 

ence 

Hawley 

$108,619 

41.291 

6.678 
13.922 

14,786 
3,213 
1.315 

448 
1.4U 

1.000 

Sloan 

Hawley 

Sloan 

$27,863 

1.756 

1,983 

8,087 

4,176 
5S2 
203 

260 

Hawley 

Sloan 

Pipes  and  values 
Dams  and  reser- 
voirs     

n08.619 

41.291 

6.678 
13.922 

14.784 
3,212 
1,317 

448 
1,4U 

1.000 

$30,639 

i.7n 

2.066 
3,338 

•     4.628 
641 
214 

260 

$78,060 
39,614 

8.623 

10.584 

10.257 
2.572 
1,101 

188 
1,411 

1,000 

$80,766 
39.536 

3.696 

10.836 

10.609 
2.630 
1.U4 

188 
1.411 

1.000 

$151,784 

$2,686 
23 

Buildings     and 

fences    

Tanks    

72 

261 

Meters  and  serv- 
ices     

3S2 

Hydrants  

Intakes     

Tools     and     fix- 
tures   

68 
13 

Supplies    

Pavement    re- 
placed ....••... 

Totals    .... 

$191,682 

1191.682 

$43,362 

$39,898 

$148,330 

•$3,464 

•  Difference  due  to  method  of  depreciating  overhead  charges  $3. 040 

Difference  due  to  scrap  values  414 

Mr.  Sloan  added  an  item  of  $7,281  tinder  the  head  of  depre- 
ciated reproduction  value  for  paving  which  was  laid  by  the 
public  authorities  over  the  mains  of  the  water  company  in  cases 
in  which  the  water  company  has  been  at  no  expense  for  cutting 
through  the  paving.  As  shown  in  the  decision  this  day  rendered 
in  application  No.  1141,  the  laying  of  paving  over  mains  does 
not  make  the  mains  more  valuable.  This  item  will  not  be  al- 
lowed. 

2.  Lands  and  Water,  (a)  Watershed  lands. — Estimates  of 
the  value  of  the  water  company^s  watershed  lands  included  in 
this  proceeding  and  totaling  1,319.16  acres  for  subdivision  pur- 
poses, if  they  could  be  subdivided,  were  presented  on  behalf  of 
the  water  district  by  Will  Falley,  and  on  behalf  of  the  water 
company  by  James  Newlands,  Jr.,  William  Magee,  Charles  W. 
Brock,  and  O.  C.  Cappelmann.  The  estimates  on  behalf  of  the 
water  company  were  as  follows : 

James  Newlands,  Jr $166,815.00 

V^illiam  Magee    162,025.00 

Charles  W.  Brock  161,000.00 

O.  C.  Cappelmann  150,550.00 

Of  these  witnesses,  Newlands  and  Magee  are  large  owners  of 
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Stock  in  the  water  company,  Brock  is  secretary  of  the  company 
and  is  a  business  associate  of  Magee,  and  Cappelmann  has  been 
the  agent  of  the  North  Coast  Water  Company  in  the  matter  of 
laud  sales  and  is  an  intimate  personal  friend  of  Newlands. 
Xone  of  these  men  placed  a  value  on  the  land  as  a  unit.  Each 
of  them  valued  the  land  on  the  basis  of  a  subdivision  into  various 
zones  which  were  separately  sold,  and  each  assumed  that  the 
property  would  be  sold  with  sufficient  water  to  take  care  of  at 
least  domestic  needs.  Mr.  Magee  testified  frankly  that  if  this 
land  were  sold  off  in  different  parcels,  and  if  the  water  were  se- 
cured from  the  water  company,  the  company  could  no  longer 
supply  the 'needs  of  its  present  patrons  in  Mill  Valley  and  the 
Belvedere  Land  Company.  As  the  present  patrons  of  the  water 
company  have  the  right  to  a  continued  supply  from  the  water 
company,  it  is  evident  that  the  estimates  of  all  these  men  are 
based  on  a  legal  impossibility.  The  water  company  cannot  at 
one  and  the  same  time  use  the  same  water  in  the  service  both  of 
its  present  patrons  and  of  those  who  might  build  their  homes  on 
the  company's  present  watershed  lands,  if  those  lands  could  be 
detached  from  their  public  use  and  sold  in  subdivisions. 

I  am  convinced  from  the  testimony  as  a  whole  and  from  per- 
sonal iiispection  of  the  property  that  the  estimates  of  these  men 
are  very  optimistic.  A  large  part  of  the  property  is  steep  hill- 
side land  on  which  it  would  be  almost  impossible  to  build.  The 
only  transportation  facilities  to  the  major  portion  of  the  prop- 
erty at  present  are  the  Mount  Tamalpais  &  Muir  Woods  Eail- 
way,  on  which  the  fare  is  prohibitive  for  ordinary  suburban 
residence  purpose,  and  trails  up  the  mountain.  A  considerable 
portion  of  the  property  is  subject  to  heavy  fogs  and  severe  winds. 

Will  Falley  testified  on  behalf  of  the  water  district,  and  esti- 
mated that  if  the  watershed  lands  were  sold  as  a  single  tract, 
they  would  be  worth  $60  per  acre  or  $79,176  for  the  entire  tract. 
If  subdivided  in  large  parcels,  he  would  value  the  property, 
from  a  real  estate  standpoint,  at  $65  per  acre  for  the  entire 
acreage.  By  valuing  each  of  a  number  of  parcels  separately,  he 
would  secure  a  higher  value. 

Testimony  concerning  sales  of  tracts  of  land  in  this  immediate 

vicinity,  both  with  and  without  water,  was  also  given  in  behalf 

of  the  water  district  by  J.  E.  Webb,  who  gave  valuable  testimony 
P.U.R.'16C.— 31. 
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concerning  purchases  of  property  in  this  immediate  vicinity  by 
William  Kent,  and  by  A.  H.  Upton  and  G.  W.  West. 

Testimony  concerning  the  value  of  the  watershed  lands  re- 
garded solely  as  producers  of  water  was  given  in  behalf  of  the 
water  company  by  C.  E.  Sloan.  Mr.  Sloan  assumed  a  wholesale 
price  of  water  delivered  by  the  water  company  of  20  cents  per 
thousand  gallons,  and,  after  making  certain  computations  with 
reference  to  the  cost  of  lands  and  structures,  and  of  hypothetical 
costs  of  maintenance  and  operation  and  depreciation  in  connec- 
tion with  the  delivery  of  water  at  wholesale  by  the  water  com- 
pany, estimated  that  these  costs  would  amount  to  10  cents  per 
thousand  gallons.  He  reached  the  conclusion  that  the  difference, 
amounting  to  10  cents  per  thousand  gallons,  represents  the  value 
of  the  lands  used  for  the  development  of  water,  together  with 
the  value  of  the  water.  On  the  basis  of  300,000  gallons  daily 
delivery  there  would  be  a  net  revenue,  on  this  basis,  amounting 
to  $30  per  day,  representing  the  value  of  the  land  and  water. 
This  would  amount  to  $10,950  per  year,  which  sum,  capitalized 
at  7  per  cent  per  annum,  would  amount  to  $156,428.  Mr.  Sloan 
took  as  his  base  rate  the  rate  of  20  cents  per  thousand  gallons 
charged  by  the  water  company  to  Belvedere  Land  Company. 
This  Commission  has  heretofore  refused  permission  to  the  water 
company  to  increase  this  rat©  (vol.  3,  Opinions  and  Orders  of 
Railroad  Commission,  p.  962),  in  which  case  the  Commission 
pointed  out  that  if  consideration  were  given  to  the  original  cost 
or  investment  theory,  this  rate  should  be  reduced.  This  rate 
contains  within  itself  a  return  on  the  water  company's  lands, 
and  hence  Mr.  Sloan,  in  using  the  wholesale  rate  charged  by  this 
very  company,  is  assuming  the  very  point  at  issue.  The  danger 
of  this  method  of  valuing  lands  and  water  is  pointed  out  in  the 
decision  in  application  No.  1141,  to  which  reference  is  hereby 
made.  Attention  is  particularly  directed  to  the  decision  of  the 
supreme  court  of  this  state  in  San  Diego  Land  &  Town  Co.  v. 
Xeale,  88  Cal.  50,  11  L.R.A.  604,  25  Pac.  977,  in  which  it  was 
held  that  estimates  of  the  value  of  lands  based  upon  anticipated 
investments,  and  upon  hypothetical  expenditures  and  receipts  of 
money,  are  of  but  little  assistance  in  determining  the  value  of 
lands  sought  to  be  condemned. 

Attention  should  be  drawn  to  the  fact  that  the  watershed  lands 
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of  the  water  company  were  just  as  valuable  for  water  purposes 
when  they  were  purchased  as  they  are  to-day.  They  produce 
no  more  water  to-day  than  they  produced  in  1904,  nor  has  their 
availability  for  storage  purposes  been  enhanced  in  the  meantime^ 
The  evidence  in  this  case  shows  what  was  paid  for  these  lands 
in  1904,  what  a  discerning  purchaser  considered  the  property  to 
be  worth  in  1906,  and  the  general  increment  in  land  values  in 
Marin  county  in  the  last  few  years,  together  with  the  quite  gen- 
eral slump  in  real  estate  values  in  the  last  year  or  two.  Engi- 
neers presenting  estimates  such  as  those  thus  presented  seem 
uniformly  to  shun,  as  far  as  possible,  actual  facts  of  the  charac- 
ter of  those  which  I  have  just  suggested.  It  is  a  curious  fact 
that  these  computations  are  being  regularly  presented  to  this 
Commission  in  cases  in  which  actual  cost  prices  are  available, 
and  that  these  cost  prices  are  uniformly  considerably  lower  than 
the  results  secured  from  these  hypothetical  calculations,  although 
for  water  purposes  the  lands  are  frequently  no  more  valuable 
than  when  they  were  purchased.  In  my  opinion,  the  supreme 
court  of  this  state  acted  most  wisely  when  in  the  Neale  Case, 
supra,  it  drew  attention  to  the  dangers  of  evidence  of  this  char- 
acter. 

W.  M.  Wells,  a  witness  called  on  behalf  of  the  Railroad  Com- 
mission, presented  a  report  giving  data  concerning  the  sales  of 
lands  both  with  and  without  water  rights,  in  the  vicinity  of  the 
watershed  lands  of  North  Coast  Water  Company.  He  also  testi- 
fied that,  in  his  opinion,  the  lands  of  the  water  company,  herein 
under  consideration,  bearing  in  mind  all  the  uses  to  which  they 
may  reasonably  be  devoted,  including  the  production  of  water,, 
are  worth  $40  per  acre,  or  a  total  of  $52,748.  This  estimate  waa 
based  on  a  number  of  considerations,  including  the  price  paid 
for  these  lands  in  1904,  amounting  to  a  little  more  than  $30* 
per  acre,  and  also  the  purchase  of  the  Redwood  Canyon  property 
by  William  Kent.  I  am  mindful  of  the  fact  that  the  originall 
cost  of  property  does  not  necessarily  represent  its  present  value,, 
and  also  of  the  fact  that  it  was  shown  by  the  water  company's 
counsel  on  cross-examination  that  Mr.  Wells  was  in  error  in 
certain  of  his  assumptions  with  reference  to  the  Kent  purchase. 
These  matters,  together  with  other  matters,  pointed  out  on  cross- 
examination,  will  be  considered  in  determining  the  weight  ta 
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be  given  to  the  testimony  of  Mr.  Wells.  The  motion  of  counsel 
for  the  water  company  to  strike  out  the  testimony  of  Mr.  Wells 
will  be  denied.  Reference  is  hereby  made  to  that  portion  of 
the  decision  on  application  No.  1141  which  deals  with  a  similar 
motion  which  was  made  by  counsel  in  that  proceeding,  which 
motion  was  this  day  denied  by  this  Commission.  This  testimony 
shows  that  Mr.  Wells'  investigations  gave  him  means  of  ascer- 
taining the  value  of  the  watershed  properties  of  the  water 
company  far  in  excess  of  those  enjoyed  by  most  men,  and  much 
of  the  data  presented  by  him  will  be  of  value  to  the  Commission 
in  this  proceeding,  although  I  am  of  the  opinion  that  his  estimate 
of  the  present  value  of  this  property  may  safely  be  increased. 

A.  R.  Baker,  on  behalf  of  the  water  district,  presented  an 
estimate  of  $54,114  as  representing  the  value  of  the  watershed 
lands,  with  their  water,  but  he  frankly  stated  that  he  was  not 
very  familiar  with  real  estate  values,  and  but  little  weight  can 
be  given  to  this  estimate. 

The  parties  have  agreed  upon  an  estimate  of  $5,000  for 
riparian  rights  belonging  to  the  water  company  and  reserved  in 
one  of  the  deeds  under  which  the  water  company  holds.  These 
riparian  rights  were  severed  from  land  which  the  water  company 
does  not  own  and  were  separately  conveyed  by  mesne  convey- 
ances to  the  water  company.  Kone  of  these  rights  have  as  yet 
been  utilized  by  the  water  company.  The  water  company  retains 
the  right  to  use  the  water  falling  upon  or  rising  upon  the  acreage 
retained  by  it,  but  the  water  district  is  to  secure  the  right  to  all 
the  water  above  the  lands  so  retained,  together  with  all  riparian 
or  other  rights  owned  by  the  water  company  except  the  right 
to  water  falling  upon  or  rising  upon  the  acreage  retained  by  the 
water  company. 

(b)  Town  lots, — Will  Falley  estimated  that  the  tank  sites  and 
office  lots  of  the  water  company  are  worth  $19,650.  Mr.  Sloan 
placed  a  real  estate  value  of  $21,540  on  these  lots,  and  added 
$500  for  each  of  seven  parcels,  and  $2,000  for  the  Belvedere 
reservoir  lot  for  alleged  strategic  value.  He  testified  that  his 
values  were  *'a  sort  of  an  average"  of  the  findings  of  other 
persons. 

(c)  Rights  of  way. — The  water  company  owns  and  utilizes 
certain  private  rights  of  way  for  pipe  lines  extending  over  a  dis^ 
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tance  of  approximately  4^  miles.  The  only  evidence  with  refer- 
ence to  the  value  of  these  rights  of  way  was  presented  by  Mr. 
Sloan,  who  made  an  estimate  of  $7,720.  This  estimate  was 
based  on  the  value  of  the  fee  of  adjacent  property  without  sever- 
ance damages.  The  water  district  challenges  the  estimate  on  the 
ground  that  it  assumes  a  width  of  10  feet  in  most  cases  and  20 
feet  for  the  Belvedere  pipe  line,  whereas  the  water  district  con- 
tends that  the  width  as  valued  should  be  confined  to  the  actual 
width  of  the  pipe.  It  seems  clear  that  a  width  must  be  allowed 
in  excess  of  the  bare  width  of  the  pipe,  but  there  is  some  doubt 
as  to  whether  that  width  should  be  as  much  as  10  feet,  unless 
the  water  company  actually  owns  an  established  width  of  10 
feet  or  more. 

The  water  company  also  owns  the  right  to  lay  its  pipe  through 
the  lands  owned  by  Tamalpais  Land  &  Water  Company  on  Jan- 
uary 7,  1904,  along  a  route  to  be  selected  and  designated  by 
the  water  company  within  fifteen  days  after  the  mailing  of  writ- 
ten notice  by  the  Tamalpais  Land  &  Water  Company  or  its 
successors.  James  Newlands,  Jr.,  testified  that  this  right  might 
be  worth  $5,000,  and  Mr.  Sloan  testified  that  it  was  worth  $3,- 
585.  This  is  the  only  evidence  bearing  on  the  value  of  this 
right. 

3.  Franchises  and  Going  Concern. — The  water  company  is 
the  owner  of  the  right  to  lay  its  water  mains  and  pipes  through 
the  public  streets  and  highways  and  also  of  the  franchise  to 
collect  rates  for  water  sold  by  it 

The  water  company  places  a  value  of  $1,000  on  its  franchises, 
and  urges  that  this  sum  would  not  cover  the  legal  expenses  nec- 
essary to  procure  a  less  favorable  franchise  under  existing  stat- 
utes. As  the  franchise  is  of  no  value  to  the  water  district,  the 
water  company  has  appraised  the  rights  of  way  which  it  enjoys 
under  them  as  of  the  value  which  it  c'ost  the  water  company  to 
acquire  them.  No  suggestion  is  made  as  to  how  to  determine 
additional  value,  if  any. 

The  water  company  also  claims  a  development  expense 
amounting  to  $21,656  and  a  going  concern  value  of  $26,157. 

Whether  a  substantial  allowance  should  be  made  for  going 
concern  value  in  a  case  such  as  the  present,  in  which  the  owners 
of  the  water  company  contend  that  they  have  never  received  a 
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revenue  sufficient  to  yield  a  fair  return  on  the  value  of  the  prop- 
erty, is  open  to  considerable  doubt.  The  annual  reports  of  the 
water  company  to  the  board  of  trustees  of  Mill  Valley  are  on 
file  in  this  proceeding.  The  following  table,  prepared  by  C.  E. 
Sloan,  shows  the  estimated  annual  depreciation,  the  operating 
expense,  the  gross  income,  and  the  amounts  remaining  with 
^vhich  to  pay  bond  interest  and  investment  profits  from  July, 
1904,  to  July,  1914: 

TABLE  NO.  2.    NORTH  COAST  WATER  COMPANY. 
Estimated  Annual  Depreciation,   Operating  Expenses,   Gross  Income  and  Amounts 

Remaining  with  Which  to  Pay  Bond  Interest  and  Invest- 
ment  Profits,  July,  1904-1914. 


Date 


July  to  December,  1904 

Year  of  1905  

Year  of  1906  

Year  of  1907  

Year  of  1908  

Year  of  1909   

Year  of  1910  

Year  of  1911  

Year  of  1912   

Year  of  1913  

January  to  July,   1914 


B 
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.=! 

!§! 
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S 

s 

§ 

Wn 

I|" 

m 

h 

8 

a 

III 

II 

III 

II 

$4,232 

3 

.  1 

$77,595 

n.i64 

$22,000 

$    165 

$5,561 

$6,489 

77,595 

2,328 

13.078 

856 

8,461 

11,646 

15,447 

77,595 

2,328 

18,060 

1,173 

6,770 

10.271 

19,145 

77,595 

2.328 

10,720 

1,455 

8.817 

12,600 

20,595 

77,595 

2.328 

6.468 

1,713 

9,069 

18,110 

2l,A32 

77,595 

2,328 

5,816 

1,897 

9,342 

13.567 

25,562 

77.595 

2.328 

1,668 

2,009 

8.924 

13,261 

22.154' 

77,595 

2,328 
2,328 

981 

2,049 

9,812 

14.189 

22,980 

77,5FH) 

2,668 

2,104 

10,314 

14,746 

22.947 

77,595 

2,328 

637 

2.153 

10.957 

15.438 

24.197 

77.595 

1.164 

300 

1,084 

5,304 

7,552 

11.610 

•$       72 

3,802 
8,874 
7,995 
14,312 
U,993 
8.S33 
8,731 
8,201 
8.75fl 


•$72  deficit. 
$3,000  real  estate  sold  in  1913,   making  net  receipts  $11,759. 

Based  on  the  investment  cost  of  $210,000,  the  property  earned 
a  return  of  7  per  cent  on  the  investment  in  the  year  1908.  Sub- 
sequent to  that  year,  however,  the  revenues  have  diminished  con- 
siderably, due  to  the  slump  in  Marin  county,  which  has  had 
its  unmistakable  effect  on  land  values  as  well  as  on  population 
and  consumption  of  water.  During  the  years  1910,  1911,  1912, 
and  1913,  the  water  company  earned  less  than  4rJ  per  cent  return 
on  its  investment  of  $210,000.  During  this  period  it  earned 
less  than  2  per  cent  on  the  value  of  its  property  now  claimed 
by  the  company.  It  would  seem  apparent  under  these  condi- 
tions that  the  going-concern  value  of  the  water  company,  in 
addition  to  the  value  of  its  physical  properties,  cannot  be  large. 
Such  allowance  as  seems  fair  from  all  the  evidence  in  the  case 
will  be  made  by  virtue  of  the  fact  that  the  water  company  s 
property  is  being  taken  as  a  going-business  concern. 
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Although  the  estimates  as  finally  presented,  by  the  water  com- 
pany and  the  water  district  vary  widely,  it  has  been  apparent, 
both  during  the  trial  of  these  proceedings  and  in  the  preparation 
of  the  briefs,  that  both  sides  have  tried  fairly  to  ascertain  the 
facts  and  to  present  them. 

The  fair  value  of  the  property,  as  specified  in  the  findings 
herein,  is  considerably  in  excess  of  its  cost  to  the  water  company. 
I  cannot,  in  justice  to  the  water  company,  find  a  lesser  amount, 
unless  the  company  is  to  be  deprived  of  the  right  to  participate 
in  the  increase  in  land  values  which  has  taken  place  in  Marin 
county  subsequent  to  the  acquisition  of  the  property.  Under 
the  decision  of  the  Supreme  Court  of  the  United  States  in  the 
Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230  U.  S.  352, 
455,  57  L.  ed.  1511,  1564,  48  L.E.A.(N.S.)  1151,  83  Sup.  Ct. 
Rep.  729,  the  company  is  entitled  to  a  value  for  its  watershed 
lands  equal  to  the  fair  value  of  property  of  a  similar  character 
in  the  vicinity. 

In  addition  to  the  sum  to  be  derived  from  the  sale  of  the 
property  herein  described,  the  water  company  will  no  doubt  reap 
a  very  substantial  return  from  the  609.96  acres  of  land  which 
have  been  excluded  from  these  proceedings  by  mutual  agreement. 
This  fact,  of  course,  cannot  have  weight  to  reduce  the  allowance 
to  which  the  water  company  is  entitled  in  these  proceedings. 

I  submit  &e  following  findings: 

FINDINGS. 

Marin  municipal  water  district,  a  municipal  water  district 
incorporated  under  the  laws  of  the  state  of  California,  having 
filed  with  the  Railroad  Commission  a  petition  setting  forth  the 
intention  of  said  municipal  water  district  to  acquire,  undor 
eminent  domain  proceedings,  or  otherwise,  that  portion  of  the 
lands,  property,  and  rights  of  North  Coast  Water  Company, 
a  public  utility  operating  within  the  boundaries  of  said  munici- 
pal water  district,  which  is  described  in  the  schedule  attached  to 
the  petition  herein  and  marked  exhibit  "A,"  as  amended,  and 
asking  the  Railroad  Commission  to  fix  and  determine  the  just 
•compensation  to  be  paid  to  ITorth  Coast  Water  Company  for 
«aid  lands,  property,  and  rights,  and  public  hearings  having  been 
held,  and  Marin  municipal  water  district  and  North  Coast  Water 
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Company  having  been  accorded  full  opportunity  to  present  such 
evidence  as  they  might  desire  to  submit,  and  each  of  said  parties 
having  taken  full  advantage  of  said  opportunity,  and  having 
presented  all  the  evidence  which  each  party  desired  to  present, 
and  the  Commissioner  who  heard  the  evidence  having  made  a  per- 
sonal inspection  of  said  lands  and  property  of  said  North  Coast 
Water  Company,  and  being  fully  apprised  m  the  premises, 

The  Railroad  Commission  hereby  finds  as  a  fact  that  the  just 
compensation  to  be  paid  by  Marin  municipal  water  district  to 
North  Coast  Water  Company  for  the  lands,  property,  and  rights 
of  said  company  as  described  in  the  schedule  attached  hereto, 
marked  exhibit  ^^A,"  and  made  a  part  of  these  findings,  is  the 
sum  of  $289,200. 

The  foregoing  opinion  and  findings  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  findings  of  the  Bailroad  Com- 
mission of  the  State  of  California. 


HAINB  PUBLIC  UTILITIES  COMMISSION. 

CITY  OF  AUGUSTA 

V. 

LEWISTON,  AUGUSTA,  &  WATEBVILLE   STEEBT 
BAILWAY. 

Apportionment  —  Co8t  of  t'epair  of  bridge  —  Power  of  Commission. 

The  Maine  Commission  has  no  power  to  apportion  between  a 
dty  and  a  street  railway,  the  expense  of  rebuilding  and  strengthening 
a  bridge  where  the  city  under  a  contract  with  the  railway  company  had 
performed  the  work,  made  the  bridge  safe,  and  paid  the  expense,  since 
the  statute  (Rev.  Stat.  chap.  51,  §  75)  gives  the  Conmiission  jurisdic- 
tion only  in  case  of  bridges  in  an  unsafe  condition. 

[May  19,  1916.] 

Petition  by  city  for  order  requiring  street  railway  company 
to  bear  a  portion  of  cost  of  strengthening  bridge;  dismissed. 

Appearances:  for  the  petitioner,  Melvin  E.  Sawtelle,  City 
Solicitor ;  for  the  respondent  Andrews  &  Nelson. 

By  the  Commission:  The  city  of  Augusta,  through  its  then 
Solicitor  Ernest  L.   McLean,   filed  with  this  Commission    on 
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March  24^  1915,  a  petition  setting  forth,  in  substance,  that  this 
respondent's  predecessor,  the  Augusta,  Hallowell,  &  Gardiner 
Bailroad  Company,  acquired  by  legislative  charter  certain  rights 
as  a  street  railroad  corporation;  that  on  April  23,  1901,  the 
municipal  officers  of  Augusta  granted  to  said  corporation  a  right 
of  location  over  a  certain  highway  bridge  in  said  Augusta,  and 
that  said  street  railway  corporation  assented  in  writing  to  the 
same;  that  subsequently  this  respondent  acquired  all  the  rights 
of  the  Augusta,  Hallowell,  &  Gardiner  Kailroad  Company,  and, 
in  accordance  with  those  rights,  laid  down  on  said  bridge  its 
rails,  and  has  since  run  its  electric  cars  thereon,  sharing  witb 
the  public  traveling  on  foot  and  by  team  the  use  of  this  bridge 
as  a  thoroughfare* 

The  petition  further  alleges: 

"That  on  the  19  th  day  of  August,  1914,  it  was  mutually 
agreed  by  said  city  and  said  Lewiston,  Augusta,  &  Waterville 
Street  Railway  Company,  that  said  bridge  was  not  safe  for  the 
use  to  which  it  was  being  put  by  said  city  and  said  railway,  and. 
that  said  bridge  should  be  strengthened  and  certain  repairs  and 
renewals  made,  and  the  kind  and  amount  of  such  repairs, 
strengthening,  and  renewals  was  then  and  there  agreed  upon  be- 
tween said  city  and  railway ;  it  also  being  understood  and  agreed 
that  such  strengthening,  renewals,  and  repairs  should  be  made 
under  the  direction  and  supervision  of  said  city,  the  expense 
thereof  to  be  borne  by  the  said  city  and  the  said  railway  in  such 
proportion  as  might  thereafter  be  determiijed,  but  to  be  paid  in 
the  first  instance  by  said  city. 

"Pursuant  to  said  agreement  said  bridge  was  strengthened, 
renewed,  and  repaired,  under  the  direction  and  supervision  of 
said  city,  at  a  total  cost  of  $12,590.50,  which  said  sum  has  been 
paid  by  said  city. 

"Section  75  of  chapter  61  of  the  Revised  Statutes  provides 
that  when  a  bridge  erected  by  a  municipality  is  used  by  a  street 
railroad,  your  Honorable  Board  shall  determine  the  repairs,  re- 
newals, and  strengthening  of  parts  necessary  to  make  such  bridge 
safe  for  the  uses  to  which  it  is  put,  and  also  to  determine  who 
shall  bear  the  expense  of  such  repairs,  renewals,  and  strengthen- 
ing of  parts,  or  that  you  may  apportion  such  expense  between 
the  railroad  company  and  the  city  or  town,  as  the  case  may  be, 
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in  such  manner  as  shall  be  deemed  by  your  Honorable  Board 
to  be  jnst  and  fair." 

The  prayer  of  the  petition  is  as  follows: 

"Wherefore  the  city  of  Augusta  prays  that  the  whole  matter 
set  forth  in  this  petition  may  be  reviewed  by  your  Honorable " 
Board  to  the  end  that  if  public  safety  requires  additional  repairs, 
renewals,  or  strengthening  of  parts  to  said  bridge  you  will  so 
order;  that  you  will  make  such  apportionment  of  the  expenses 
for  the  repairs,  renewals,  and  strengthening  of  parts  already 
made,  and  for  such  further  repairs,  renewals,  and  strengtheniDg 
of  parts  as  you  may  order,  as  your  Honorable  Board  shall  deem 
just  and  fair,  and  that  due  notice  be  ordered  hereon,  hearing  had, 
and  this  cause  determined  as  by  law  required." 

The  respondent  seasonably  filed  a  motion  to  dismiss,  setting 
up  four  reasons  why  its  motion  should  be  granted,  viz.: 

(1)  Becau^  the  repairs  and  alterations  are  alleged  to  have 
been  made  by  virtue  of  an  agreement  between  the  city  and  the 

,  railway,  and  this  Commission  has  no  jurisdiction  to  construe 
said  agreement  or  enforce  its  terms; 

(2)  Because  said  repairs  and  alterations  are  allied  to  have 
already  been  made  and  paid  for  by  the  city  under  the  terms  of 
said  agreement,  and  hence  there  is  now  no  occasion  or  authority 
for  this  Commission  to  determine,  in  the  language  of  §  75  of 
chapter  51  of  the  Revised  Statutes,  "the  repairs,  renewals,  or 
strengthening  of  parts,  or,  if  necessary,  the  manner  of  rebuild- 
ing such  bridge,  reqyired  to  make  the  same  safe  for  the  uses  to 
which  it  is  put." 

(3)  That  it  would  now  be  impossible  to  determine  what  re- 
pairs, etc.,  were  perhaps  necessary  in  August,  1914. 

(4)  Because  there  is  no  allegation  of  any  present  condition 
of  the  bridge  requiring  action  by  this  Commission,  or  any  occa- 
sion or  authority  to  attempt  to  apportion  the  expenses  of  repairs, 
etc.,  until  such  repairs  are  made  necessary  by  an  unsafe  condi- 
tion of  the  bridge. 

A  hearing  upon  the  motion  was  had,  and  both  parties  were 
represented  by  counsel.  Kespondent  made  an  oral  •motion  to 
amend  its  motion  to  dismiss,  and  the  same  was  subsequently  put 
into  written  form  and  granted.     This  motion  is  as  follows: 

"And  now  comes  the  Lewiston,  Augusta,  &  Waterville  Street 
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Railway  and  moves  to  «mend  its  motion  to  dismiss  in  the  above 
matter,  by  substituting  for  the  preliminary  statement  in  said 
motion  the  following: 

"And  now  comes  the  Lewiston,  Angusta,  &  Waterville  Street 
Kailway  and  moves  that  all  that  part  of  the  petition  of  said  city 
of  Augusta  which  refers  to  repairs,  renewals,  and  strengthening 
of  parts  of  said  Cony  Street  bridge,  already  made,  and  praying 
for  a  review  of  the  same  and  an  apportionment  of  the  costs  there- 
of, be  dismissed,  for  the  reasons  set  forth  in  paragraphs  num- 
bered 1,  2,  and  8;  and  that  said  petition  be  dismissed  for  the 
reasons  set  forth  in  paragraph  numbered  4/  *' 

At  the  hearing  above  referred  to,  counsel  for  each  party  fully 
stated  his  views,  and  each  filed  a  brief. 

Although  the  petition  requests  that  this  Commission  "review 
the  whole  matter  to  the  end  that  if  public  safety  requires  addi- 
tional repairs,  renewals,  and  strengthening  of  parts  you  may  so 
order,"  it  was  frankly  stated  at  the  hearing  that  nothing  more 
was  to  be  done  to  the  bridge,  except  to  cause  it  to  be  painted. 

The  Commission,  therefore,  has  for  determination  the  question 
of  its  jurisdiction,  in  view  of  the  facts  stated  in  the  petition  and 
the  law  as  found  in  §  75  of  chapter  51  of  the  Revised  Statutes, 
which  section  reads  as  follows: 

**Sec.  75.  Bridges  erected  by  any  municipality,  over  which 
any  street  railroad  passes,  shall  be  constructed  and  maintained 
in  such  manner  and  condition,  as  to  safety,  as  the  Board  of 
Railroad  Commissioners  may  determine.  Said  Board  may  re- 
quire the  oflBcers  of  the  railroad  company  and  of  the  municipality 
to  attend  a  hearing  in  the  matter,  after  such  notice  of  the  hearing 
to  all  parties  in  interest  as  said  Board  may  deem  proper.  Said 
Commissioners  shall  determine  at  such  hearing  the  repairs, 
renewals  or  strengthening  of  parts,  or  if  necessary,  the  manner  of 
rebuilding  such  bridge,  required  to  make  the  same  safe  for  the 
uses  to  which  it  is  put  They  shall  determine  who  shall  bear 
the  expenses  of  such  repairs,  renewals,  strengthening  or  rebuild- 
ing, or  they  may  apportion  such  expenses  between  the  railroad 
company  and  the  city  or  town,  as  the  case  may  be,  in  such  man- 
ner as  shall  be  deemed  by  the  Board  just  and  fair,  and  shall  make 
their  report  as  hereinafter  provided." 

The  evident  purpose  of  the  l^slature  in  enacting  the  fore- 


Digitized  by  LjOOQ IC 


492  MAINE  PUBLIC  UTILITIES  COMMISSION. 

going  section  was  to  give  to  this  Commission  (formerly  the  Bail- 
road  Commission)  authority  to  determine  whether  any  bridge, 
erected  by  a  municipality  and  used  by  a  street  railway,  is  at 
all  times  safe  for  the  use  of  the  traveling  public.  The  statute 
does  not  provide  for  any  petition,  but  makes  it  the  duty  of  the 
Commission  to  inform  itself  as  to  the  condition  of  any  bridge, 
and,  if  found  to  be  unsafe,  cause  the  municipality  and  the  rail- 
road to  attend  a  hearing  and  receive  instructions  as  to  the 
manner  in  which  the  bridge  is  to  be  made  safe.  It  is  true  that 
the  statute  provides  for  an  apportionment  of  the  expenses,  but 
there  can  be  no  "apportionment"  until  there  has  been  a  finding 
of  an  unsafe  condition  and  an  order  for  repairs  made.  Can  we, 
theiefore,  have  jurisdiction  as  to  the  apportionment  of  expense 
when  the  parties,  by  their  own  acts  and  agreements,  have  taken 
from  the  court  provided  by  statute  the  jurisdictional  foundation 
upon  which  the  authority  to  apportion  the  expense  rests? 

The  Commission  has  not,  of  its  own  motion,  proceeded  under 
the  statute  to  determine  the  condition  of  this  bridge  as  to  safety 
or  the  repairs  necessary  to  make  it  safe,  nor  have  the  interested 
parties,  by  petition,  asked  us  to  act  under  the  statute  as  to 
these  matters.  They  have  simply  done  what  they,  perhaps,  had 
a  right  to  do,  viz,,  agreed  that  the  bridge  was  unsafe;  what  re- 
pairs were  necessary;  that  they  should  be  made  by  the  city; 
and  the  expense  to  be  apportioned  in  a  manner  later  to  be  de- 
termined. All  but  the  last  has,  according  to  the  pending  pe- 
tition, been  carried  out  according  to  agreement.  The  parties 
have  had  a  falling  out  as  to  this  last,  and  now  we  are  asked  to 
hold  a  post  mortem  as  to  the  things  which  have  passed  on  (with- 
out an*  opportunity  to  view  the  remains),  and  determine  how 
the  funeral  expenses  shall  be  borne  by  the  sorrowing  relatives. 

If  the  parties  agreed  that  the  members  of  the  Commission,  as 
individuals  and  sitting  as  referees,  should  decide  this  matter  of 
apportionment,  we  could  act,  but,  even  if  the  parties  consented 
that  we  might  take  jurisdiction  under  the  statute,  we  should 
still  have  to  inquire  as  to  our  authority.  The  answer  would  be 
(and  is)  found  in  a  long  line  of  decisions  holding  that  juris- 
diction cannot  be  conferred  by  consent  (see  Milliken  v.  Morey, 
85  Me.  340,  27  Atl.  188),  and  that  the  essentials  of  jurisdiction 
are  power  over  the  parties  and  the  subject-matter  (Merrill  ▼• 
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Curtis,  57  Me.  152;  Adams  v.  Macfarlane,  65  Me.  143).  As 
this  case  now  stands,  there  is  no  "subject-matter,"  t.  e.,  a  bridge 
in  an  unsafe  condition  requiring  now  certain  repairs  and 
strengthening  of  parts  to  be  specifically  designated  by  us  now. 

If  the  city  of  Augusta  has  expended  its  money  by  virtue  of 
a  valid  agreement  with  this  railroad,  which  agreement  the  rail- 
road refuses  to  carry  ont,  it  is  not  imlikely  that  a  court  having 
jurisdiction,  in  a  proper  action,  will  award  adequate  damages  for 
this  breach  of  contract. 

But  we  are  satisfied  we  have  no  jurisdiction,  and  it  is 

ORDERED 

That  the  petition  be  dismissed  for  the  reasons  set  forth  in  the 
amended .  motion. 

Public  Utilities  Commission  of  Maine,  Benjamin  F.  Cleaves, 
Wm.  B.  Skelton,  Chas.  W.  Mullen. 


MAINB   PUBIilG   UTIIilTIES   COMMISSION. 

EDWARD  H.  KELLEY  et  al. 

v. 

BANGOR  RAILWAY  &  ELECTRIC  COMPANY. 

Service  —  Street   raUway  —  Suffidenoy  —  Transferring   passengers    to 
eet'back  car, 

A  street  railway  is  not  rendering  reasonably  sufficient  service 
where  passengers,  in  order  to  complete  their  trip,  are  compelled  to 
transfer  on  an  unpaved  street,  regardless  of  conditions  of  mud  or 
weather,  from  the  regular  car  to  a  "set-back"  car. 

[May  20,   1916.] 

Complaint  as  to  service  by  street  railway  company ;  improve- 
ment in  service  ordered. 

Appearances:  for  complainant  Geo.  E.  Thompson;  for  re- 
spondent John  E.  Graham ;  for  certain  citizens  Donald  F.  Snow. 

By  the  Commission:  The  respondent  in  this  case,  the- 
Eangor  Railway  &  Electric  Company,  operates  an  electric  rail- 
road in  the  city  of  Bangor.  It  is  the  only  such  railroad  running 
cars  in  the  city.    Its  franchise  is,  therefore,  at  present  exclusive^. 
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Some  of  the  cars  on  certain  lines  serve  not  onlj  the  urban 
population,  but  run  out  to  adjoining  towns. 

In  the  city  is  a  central  point  where  these  last-named  cars,  and 
those  which  serve  the  city  exclusively,  start  from  or  meet.  At 
this  central  point  the  transfer  or  interchange  of  traflBc  from 
one  line  to  another  is  made,  and  it  is  claimed  by  the  railroad  that 
its  schedules  are  necessarily  so  arranged  that  each  car,  before 
starting  out  on  its  own  line,  must  wait  a  reasonable  time,  at  this 
central  point,  for  the  arrival  of  cars  on  other  lines,  to  the  end 
that  each  passenger  may  be  promptly  permitted  to  continue  his 
journey  on  a  line  other  than  the  one  he  arrives  on.  Katurally, 
this  causes  some  delay,  amounting  at  times  to  five  minutes. 

The  complainants  all  live  upon,  or  adjacent  to,  Hammond 
street.  The  "Hammond  street  line,"  so-ealled,  runs  out  on  Ham- 
mond street  a  little  beyond  Fourteenth  street,  and  serves  a  thick- 
ly settled  territory.  This  line,  beginning  at  its  "dead  end"  at 
Fourteenth  street,  runs  back  along  Hammond  street  on  a  single 
track,  without  turnouts,  to  Union  street.  It  there  comes  into 
another  line  which  enters  Union  street  from  another  direction, 
and,  still  on  a  single  track  without  turnouts,  proceeds  down 
Union  street  to  Main  street,  there  going  onto  a  double  track, 
and  very  shortly  arriving  at  the  central  point  above  referred  to, 
which  is  on  Main  street  near  its  junction  with  Central  street 
The  Hammond  street  car  then  proceeds,  on  a  somewhat  meander- 
ing journey,  to  another  part  of  the  city,  finally  returns  to  the 
central  point,  and  goes  back  to  its  "dead  end"  stop  at  Fourteenth 
street. 

This  central  point  is  the  place  where  a  very  large  majority 
of  the  passengers,  whose  activities  call  them  to  the  business  part 
of  the  city,  come  to  take  a  car  to  begin  their  homeward  journey. 
This  also  is  the  place  where,  in  coming  to  their  business,  the  same 
class  of  passengers  leave  the  car. 

Upon  the  pending  complaint  notice  was  ordered,  given,  and 
proved,  and  a  public  hearing  held  at  Bangor  on  April  6,  1915. 
Upon  the  evidence  presented,  all  of  the  foregoing  and  all  of  the 
following  are  found  by  us  to  be  the  facts : — 

During  the  "rush  hours"  each  week  day  (usually  between  12 
and  2  and  6  and  7  o'clock  p.  m.),  as  well  as  at  other  times,  the 
Hammond  street  cars,  on  their  trip3  from  Central  street  out  to 
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the  ^'dead  end,"  start  late.  These  trips  are  made  at  twenty- 
luiiiute  intervals.  The  respondent  professes  its  inability  to,  at 
all  times,  run  these  Hammond  street  trips  out  to  Fourteenth 
street  on  time.  Claiming  that  it  was  the  oiily  way  to  keep  these 
cars  on  time,  the  respondent  has  kept  out  at  the  "dead  end"  an 
extra,  or  "set-back,"  car,  which  runs  down  Hammond  street 
toward  Union  as  far  as  it  is  necessary  to  meet  the  regular  car. 
When  this  meeting  takes  place,  all  passengers  on  each  car  have 
to  transfer  to  the  other  car,  and  thereupon  each  turns  its  trolley 
and  goes  in  the  opposite  direction.  This  transfer  makes  it  nec- 
essary for  each  passenger  to  walk  from  one  car  to  the  other,  in 
the  highway.  Hammond  street  is  a  dirt  road,  and  in  mud-time 
and  stormy  weather  the  inconvenience  and  annoyance  to  passen* 
gers  is  great.  This  is  the  insuflSciency  of  the  service  which  is 
complained  of. 

Service  of  this  sort  should  not  be  permitted  if  the  conditions 
resulting  therein  can  reasonably  be  remedied.  The  Commission 
has  given  the  matter  much  thought  and  careful  study,  and  we 
find  there  are  three  feasible  methods  of  relief,  viz. : — 

(1)  Double-track  Union  street  from  Main  to  High,  and  send 
the  State  and  Highland  line  cars  onto  Ohio  street  via  High.  This 
gives  the  Hammond  street  cars  an  uninterrupted  passage  to  the 
square  or  central  point,  and  avoids  the  delay  said  to  be  often 
caused  by  the  in-bound  Hammond  street  car  being  obliged  to 
wait  at  the  comer  of  Hammond  and  Union  streets  while  the 
Highland  line  car  is  C(»ning  up  the  single  track  from  Main  street 
to  the  same  poinl 

(2)  Double-track  Union  street  from  Main  to  Hammond,  thus 
giving  the  cars  on  each  line  an  uninterrupted  passage  into  the 
square. 

(3)  Let  the  car  now  used  as  an  extra,  or  "set-back,"  car  run 
regular  trips  between  the  "dead  end"  on  Hammond  street  and 
the  square,  passing  the  Highland  line  cars  (when  necessary)  by 
means  of  the  double  tracks  on  Main  street 

The  first  two  methods  invoke  the  consent  of  the  proper  au- 
thorities in  Bangor  to  lay  additional  tracks  in  certain  streets. 
Over  this  we  have  no  control.  The  third  method  places  no  partic- 
ular hardship  on  the  railroad, — certainly  not  greater  than  the 
public  has  a  right  to  demand.     To  run  this  "set-back"  car  re- 
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quires  a  full  crew  a  part  of  the  time  and  an  idle  car  a  part  of  the 
time.  For  the  present,  at  least,  the  following  change  must  be 
made,  and  it  is 

ORDERED 

That  until  further  notice  the  Bangor  Railway  &  Electric  Com- 
pany, during  the  same  hours  it  has  heretofore  run  its  Hanunond 
street  cars,  regularly  run,  at  twenty-minute  intervals,  cars  be- 
tween the  "dead  end"  of  the  line  on  Hammond  street  and  the 
place  known  as  "the  Square,"  at  or  near  the  junction  of  Main 
and  Central  streets ;  and  that,  within  thirty  days  from  this  date, 
said  Bangor  Railway  &  Electric  Company  notify  this  Commis- 
sion, in  writing,  of  the  manner  in  which  it  has  complied  with 
this  order. 

Public  Utilities  Commission  of  Maine,  Benjamin  F.  Cleaves, 
Wm.  B.  Skelton,  Chas.  W.  Mullen. 


HAINB   PtJBIilO   UTIIiITI£S   COMMISSION. 

BE  APPLICATION  OF  BANGOE  POWEB  COMPANY. 

Security  iamies  —  Purpose  —  Not  specified  in  statute  ^^  BeimhursemeiU 
of  treasury, 

A  public  utility  may,  under  the  Maine  statute,  issue  securities 
to  reimburse  its  treasury  for  funds  which,  with  the  intention  of  re- 
storing them,  it  had  deflected  temporarily  for  conslructioa,  eztension, 
or  betterment  purposes. 

[May  14,  1915.] 

Application  for  permission  to  issue  securities ;  granted. 
Appearances:  for  petitioner  E»  0.  Ryder. 

By  the  Commission:  Petition  of  the  Bangor  Power  Com- 
pany, a  corporation  organized  under  the  general  law,  engaged  in 
generating  and  selling  electric  power,  for  permission  to  issue 
and  sell  eighteen  bonds  of  series  B,  numbered  from  B-508  to 
B-520,  inclusive,  5  per  cent,  gold  bonds  of  the  par  value  of  $1,000 
each,  dated  as  of  September  1,  1911,  for  the  purpose  of  reim- 
bursing the  company  for  85  per  cent  actual  cost  of  extensions, 
betterments,  and  permanent  improvements  to  the  mortgaged  es- 
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latcs  and  properties  purchased,  constructed  and  paid  for  between 
January  1,  1914,  and  June  30,  1914. 

Hearing  was  held  May  11,  1915.  Public  notice  was  ordered 
on  the  petition  and  proved  as  ordered. 

The  petitioner  presented  evidence  bearing  on  the  cost  of  its 
properties,  consisting  of  the  terms  of  the  purchase  of  the  plant 
of  the  Bodwell  Water  Power  Company  and  the  cost  of  addi- 
tions, acquisitions,  and  betterments.  It  also  presented  evidence 
concerning  its  earnings  and  its  contracts  for  future  service^ 
and  filed  a  copy  of  its  mortgage  to  the  Union  Trust  Company 
of  New  York,  Trustee,  dated  September  1,  1911,  under  which 
the  above-described  bonds  are  authorized,  with  a  copy  of  the 
resolutions  of  its  directors  calling  for  the  certification  and  de- 
livery of  these  bonds  by  the  trustee..  The  balance  sheet  filed 
by  the  petitioner  shows  bills  payable  amounting  to  $14,750.  It* 
accounts  payable  consist  only  of  current  charges,  which  are  paid 
from  earnings  in  the  r^ular  course  of  business. 

The  mortgage  provides  for  the  issue  of  bonds  to  the  amoimt 
of  $2,500,000,  of  which  $1,252,000  are  now  issued  and  out- 
standing.  Eighteen  thousand  dollars,  being  those  bonds  in- 
volved in  the  present  petition,  have  been  authorized  under  the 
terms  of  the  mortgage,  and  are  now  in  the  treasury  of  the  pe- 
titioner awaiting  authority  for  their  issue.  The  petitioner's  pur- 
pose, as  stated  in  the  petition,  is  to  reimburse  itself  for  expen- 
ditures made  between  January  1,  1914,  and  June  30,  1914. 

This  case  involves  a  consideration  of  the  purposes  for  which, 
such  corporation*  may  be  permitted  to  issue  bonds.  Those  pur- 
poses, as  stated  in  §  85  of  the  public  utilities  act,  are: 

(1)  For  the  acquisition  of  property  to  be  used  for  the  pur- 
pose of  carrying  out  its  corporate  powers,  the  construction,  com- 
pletion, extension,  or  improvement  of  its  facilities;  or 

(2)  For  the  improvement  or  maintenance  of  its  service;  or 

(3)  For  the  discharge  ox  lawful  refunding  of  its  obligations; 
or 

(4)  For  such  other  purposes  as  may  be  authorized  by  law. 

Chapter  55  of  the  Revised  Statutes,  under  which  gas  and  elec- 
tric companies  are  organized  and  regulated,  except  as  amended 
by  this  act,  expressly  defined  the  purposes  for  which  they  might 
issue  bonds  (§  9) — "to  provide  means  for  constructing  its  lines- 

P.U.R/15C.— 32. 
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and  plant,  funding  its  floating  debt,  or  for  the  payment  of  money 
borrowed  for  any  lawful  purpose."  This  was  the  limit  of  their 
power  to  issue  bonds  when  the  utilities  act  was  adopted ;  and  we 
think  that  it  controls  the  application  of  the  words,  "for  such 
other  purposes  as  may  be  authorized  by  law,"  in  §  35  of  that  act 
It  adds  nothing  to  the  first  three  purposes  as  we  have  mentioned 
them. 

The  Xew  York  Public  Service  Commission,  Second  District, 
held,  in  Re  Lehigh  &  H.  R.  R.  Co.,  under  statutory  language 
precisely  like  that  defining  the  first  three  purposes  in  our  act, 
that  a  corporation  cannot  be  authorized  to  issue  bonds  in  order 
to  reimburse  itself  for  money  which  it  has  previously  taken  from 
its  treasury  and  expended  for  some  lawful  purpose.  While  we 
think  that  we  should  assent  to  this  view  as  a  general  statement 
of  the  law,  we  should  hesitate  to  apply  such  a  rule  literally  and 
without  qualification  to  all  conditions. 

If  a  utility  expends  moneys  from  its  surplus  for  the  acquisi- 
tion of  new  properties,  or  for  extensions  and  betterments,  which 
it  apparently  does  not  then  need  as  working  capital,  with  no 
present  intention  of  replacing  it,  except  from  earnings,  and 
later,  under  changed  conditions  or  business  depression,  seeks  to 
restore  it  in  this  manner,  we  doubt  very  ntiuch  if  authority  legally 
could  be  granted.  When,  however,  during  the  course  of  such 
acquisition  or  construction,  it  uses  available  funds  not  imme- 
diately required  for  current  normal  expenses  and  charges,  in  the 
expectation  of  reimbursing  its  treasury  when  the  .work  is  com- 
pleted or  when  such  funds  are  required  for  such  current  pur- 
poses, it  amounts  in  effect  to  a  temporary  deflection  or  borrowing 
of  money  intended  for  those  purposes,  and  to  a  certain  extent 
impressed  with  a  trust  or  obligation  that  they  will  be  so  available. 
It  does  not  seem  that  such  a  course  is  inconsistent  with  a  fair 
construction  of  the  statute.  To  hold  otherwise  would  certainly 
impose  a  hardship  upon  the  corporation,  and  ultimately  upon 
the  public  who  must  pay  the  bills,  because  it  would  force  the  cor- 
poration, in  order  to  save  its  rights,  to  borrow  and  pay  interest 
as  it  went  while  funds  temporarily  available  were  lying  idle 
in  its  treasury.  This  apparently  was  the  view  taken  of  the  busi- 
ness wisdom  of  the  practice  in  New  York  state,  when,  after  the 
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above  ruling,  the  law  was  amended  to  provide  for  just  such 
contingencies. 

It  may  not  be  easy  always  to  determine  under  this  construc- 
tion of  the  law  just  what  interpretation  is  to  be  placed  upon 
the  facts  in  a  given  case^  but  it  is  not  difficult  in  the  present  case. 
The  petitioner  had  executed  its  mortgage  in  1911,  under  which 
it  was  entitled  to  receive  from  the  trustee  at  any  time  bonds  to 
the  amount  of  $1,060,000.  The  balance  of  the  authorized 
amount,  $1,440,000,  was  to  be  certified  and  delivered  "from  time 
to  time  to  reimburse  the  mortgagor  company  for  the  actual  cash 
cost  of  extensions,"  etc.,  "to  an  amount  in  face  value  of  such 
bonds  not  to  exceed  85  per  cent  of  such  actual  cash  cost."  It 
has  been  the  policy  of  the  corporation  to  proceed  with  such  work, 
and  from  time  to  time  to  take  dawn  such  amount  of  bonds  as  it 
might  under  that  provision.  It  had  so  taken  down  $192,000 
the  first  six  months  of  1914.  Action  was  taken  by  its  directors 
to  procure  certification  of  these  bonds  by  the  trustee  on  Novem- 
ber 10,  1914.  We  think  that  the  case  clearly  shows  that  the 
petitioner  proceeded  in  good  faith  in  the  expectation  that  the 
proceeds  from  the  sale  of  these  bonds  were  to  be  made  available 
to  restore  to  the  treasury  moneys  needed  for  current  normal  ex- 
penses temporarily  deflected  to  save  unnecessary  interest  charges 
which  would  have  been  incurred  by  making  temporary  loans  as 
the  work  progressed. 

Now,  therefore,  after  public  notice  and  hearing  and  the  pres- 
entation of  testimony  and  mature  consideration,  we  find  that 
the  sum  of  the  capital  to  be  secured  by  the  issue  of  said  bonds 
is  required  in  good  faith  for  purposes  enumerated  in  §  35,  chap. 
129,  Public  Laws  of  1913,  and  it  is 

ORDERED  AND  DECREED 

That  the  Bangor  Power  Company  be,  and  it  hereby  is, 
authorized  to  issue  and  sell  eighteen  bonds  of  series  B,  numbered 
from  B-503  to  B-520,  inclusive,  5  per  cent  gold  bonds  of  the 
par  value  of  $1,000  each,  dated  as  of  September  1,  1911,  for 
the  purpose  of  reimbursing  its  treasury  for  85  per  cent  actual 
-cost  of  extensions,  betterments,  and  improvements  to  the  mort- 
gaged estates  and  properties  purchased,  constructed,  and  paid 
for  between  January  1, 1914,  and  June  30, 1914;  provided,  how- 
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ever,  that  the  same  shall  not  be  sold  for  less  than  89.81  per  cent 
of  their  face  value  and  accumulated  interest. 

That  said  company  report  to  this  Commission  in  detail,  sup- 
ported by  the  affidavit  of  one  of  its  principal  officers,  its  doings 
hereunder  within  twenty  days  after  the  Ist  day  of  July,  1915, 
and  monthly  thereafter  until  all  of  said  bonds  have  been  sold. 

Public  Utilities  Commission  of  Maine,  Benjamin  F.  Cleaves,, 
Wm.  B.  Skelton,'Chas.  W.  Mullen. 


P£NNSYIiVANIA  PUBIilO   S£RVIC£   COMMISSIOIT. 

LEHIGH  VALLEY  COAL  COMPANY  and  Kelley  Brothers  Coal 

Company 

V. 

BELL  TELEPHONE  COMPANY  OF  PENNSYLVANIA. 

[Complaint  Docket  Nos.  264  and  270.] 

Bates  —  Telephone  —  Reaaondbleneaa  ~  Voluntary  charges  ~  Discrim- 
ination, 

The  fact  that  rates  lower  than  the  prevailing  rates  of  a  tele- 
phone company  have  been  charged  certain  subscribers  for  a  number  of 
years  does  not  justify  the  continuance  of  such  rates,  where  an  old  and. 
inferior  equipment  used  for  such  service  has  worn  out  and  must  be- 
replaced  by  a  new,  later,  and  more  expensive  type,  and  where  the  in> 
creased  rates  are  in  accordance  with  the  established  tariffs  of  the  com- 
pany, and  the  continuance  of  the  lower  rate  would  subject  the  company 
to  a  charge  of  discrimination. 

[March  3,  1915.] 

Proceeding  to  determine  the  reasonableness  of  increased  tele- 
phone rates;  dismissed. 

Appearances:  P.  F.  O'Neill  for  the  complainants;  Frank- 
land  Briggs  for  the  respondent. 

Brecht,  Commissioner:  The  complainants  in  this  proceedings 
are  located  near  Snow  Shoe,  Pennsylvania,  and  have  been  sub- 
scribers of  the  Bell  Telephone  Company  for  a  number  of  years.. 
Tn  the  complaint  of  Kelley  Brothers  Coal  Company,  it  is  alleged 
that  respondent  refused  to  install  a  telephone  station  in  the  new- 
office  of  complainant  although  requested  so  to  do  several  times 
since  November,  1913.     The  complaint  of  the  Lehigh   Valley 
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Coal  Company  sets  forth  that  for  twenty  years  or  more  com- 
plainant has  received  ^'service  from  the  Bell  Telephone  Company 
and  its  predecessors  •  •  •  at  an  annual  rental  of  $48 ;"  that 
in  1911,  notice  was  served  upon  complainant  that  service  at  the 
old  rates  would  be  discontinued  and  that  higher  rates  would  be 
charged  for  service  thereafter,  which  were  not  accepted;  that 
as  a  result  of  this  proposition  and  its  refusal,  the  Lehigh  Valley 
Coal  Company  was  advised  by  respondent  "under  date  of  July 
13,  1914,  that  service  would  be  discontinued  at  Snow  Shoe  after 
August  16th"  following;  that  the  terms  of  the  several  propo- 
sitions submitted  were  prohibitive ;  and  that  the  service  at  Snow 
Shoe  cannot  be  put  upon  a  new  basis  of  rates  or  arbitrarily  dis- 
continued because  the  patronage  of  the  respondent  has  been  per- 
mitted to  dwindle  to  a  few  subscribers. 

It  is  held  by  respondent  that  its  line  between  Bellefonte  and 
Snow  Shoe  is  now  and  has  been  for  some  time  in  so  precarious  a 
condition  "that  it  may  go  down  at  any  time,"  and  therefore 
urgently  needs  rebuilding ;  that  it  pays  to  the  Pennsylvania  Eail- 
road  Company  for  pole  attachments  on  that  line  a  rental  of 
$85.80  per  year,"  that  its  total  annual  revenue  for  toll  service 
and  rental-  derived  from  its  sole  subscriber  on  that  line  amounts 
only  to  $61.42,  that  the  old  rates  are  below  the  standard  rates 
charged  everywhere  else,  and  therefore  discriminatory  and  pro- 
hibited by  law ;  and,  finally,  that  in  order  that  satisfactory  stand- 
ard telephone  service  may  be  given  at  Snow  Shoe  at  any  price,  it 
would  be  necessary  to  proceed  at  once  to  "construct  a  pole  line 
and  copper  circuit  for  a  distance  of  19  miles  over  the  mountain." 

By  agreement  between  all  parties  in  interest,  these  two  com- 
plainants, since  they  involved  substantially  the  same  point,  were 
merged  into  and  considered  as  one  complaint  at  the  hearing  held 
before  the  Commission  on  January  7,  1915, 

Snow  Shoe,  as  appears  from  the  record,  lies  12J  miles  by 
airline  and  21J  miles  by  telephone  route  northwest  of  Bellefonte. 
It  is  connected  with  the  Bellefonte  exchange  of  the  Bell  Tele- 
phone Company  by  a  "single  wire  grounded  circuit."  From  a 
point  a  little  more  than  14  miles  distant  from  Snow  Shoe,  the 
line  into  that  borough  is  an  iron  wire  and  is  attached  to  the 
peles  of  the  Pennsylvania  Railroad  Company,  for  which  attach- 
ment the  telephone  company  pays  an  annual  rental  of  $85.80,  or 
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an  average  of  $6  per  mile.  This  wire  was  installed  in  1881, 
and  is  the  only  case  of  a  "grounded  wire"  in  use  in  the  entire 
Harrisburg  district  of  the  respondent  which  includes  two  counties 
in  the  state  of  New  Jersey,  and  all  that  portion  of  Pennsylvania 
lying  between  Easton,  Scranton,  Altoona,  and  the  state  line  on 
the  south. 

The  usual  length  of  service  of  an  iron  wire  is  from  ten  to 
fifteen  years,  and  as  this  particular  line  has  been  in  place  for 
a  period  of  thirty-three  years,  the  wire,  according  to  the  testi- 
mony offered,  has  deteriorated  to  about  one  half  to  three  fourths 
of  its  original  size.  Its  oorroded  condition  has  greatly  impaired 
its  efficiency  for  transmission  purposes,  and  has  so  weakened  its 
strength  that  it  has  been  found  necessary  to  make  as  many  as 
five  repair  connections  between  two  successive  poles.  Further- 
more, the  general  condition  of  the  wire  is  such  that  respondent 
received  two  letters  from  the  railroad  company  in  1914,  stating 
that  through  breaks  along  the  line,  the  aforesaid  wire  was  inter- 
fering with  the  circuit  of  its  own  wires.  This  situation  always 
proves  to  be  a  serious  matter,  as  the  railroad  company  is  operat- 
ing its  trains  by  telephone  communication,  and  every  such  in- 
terference will  throw  its  signals  out  of  service. 

It  was  the  opinion  of  the  superintendent  of  the  Harrisburg 
division  of  respondent's  lines  that  the  condition  of  the  line  to 
Snow  Shoe  is  so  badly  corroded  and  out  of  repair  that  service 
over  that  route  must  be  at  once  discontinued.  In  that  event  the 
iron  wire  would  have  to  be  replaced  with  a  copper  metallic  cir- 
cuit line  over  a  distance  of  14  miles ;  and  if  the  railroad  company 
should  not  allow  the  use  of  its  poles,  a  new  pole  line  for  that  dis- 
tance w^ould  also  have  to  be  erected.  This  change,  it  is  estimated, 
would  involve  an  additional  outlay  for  plant  equipment  of  from 
$2,000  to  $8,000  accordingly  as  either  plan  would  be  adopted. 

It  would  seem  reasonable  to  contend  that  before  the  telephone 
company  should  be  required  to  assume  that  additional  burden, 
there  should  be  in  sight,  to  warrant  the  expenditure,  a  reasonable 
return  upon  the  investment  after  due  effort  has  been  made  to 
secure  and  develop  business.  It  is  alleged  by  respondent  that, 
after  making  a  careful  canvass  of  the  field  at  different  times,  it 
failed  to  obtain  bona-fide  subscribers,  or  even  assurances  from 
prospective  subscribers  sufficient  in  number  to  justify  the  re* 


Digitized  by  LjOOQ IC 


LEHIGH  VALLEY  COAL  CO.  y.  BELL  TELEPH.  CO.      603 

construction  of  the  line.  Under  such  circumstances,  about  the 
only  alternative  respondent  could  select  is  to  put  into  effect  the 
rates  published  in  its  tariffs  which  are  established  everywhere 
else  where  similar  conditions  prevail. 

Prior  to  the  hearing  held  on  the  matter,  respondent,  under 
the  impression  that  the  Lehigh  Valley  Coal  Company  desired 
only  individual  rates,  submitted  two  propositions  for  that  kind 
of  service.  These  were  regarded  at  the  time  as  prohibitive,  and 
would  not  be  entertained  by  that  company.  Upon  the  suggestion 
of  the  Commission,  with  a  view  of  reaching  a  settlement  in  the 
matter,  an  offer  was  made  at  the  hearing  by  respondent  to  submit 
the  standard  published  rates  for  all  kinds  of  service  furnished 
by  the  Bell  Telephone  Company,  individual  line,  two-party  line, 
four-party  line,  multi-party  line,  and  private  toll-station  service, 
to  complainants,  permitting  them  to  select  whichever  would  best 
suit  their  purpose  and  convenience. 

Accordingly  under  date  of  January  11,  1915,  the  telephone 
company  submitted  for  complainants'  consideration  propositions 
and  rates  for  service  at  Snow  Shoe,  in  connection  with  its  Belle- 
fonte  Central  Office  service,  as  follows: 

(1)  Individual  flat  service  for  $261  per  annum,  made  up  of 

a  flat-rate  service  of  $36  per  annum,  and  the  usual 
exchange  mileage  beyond  the  base  rate  area  of  $5 
per  quarter  mile  or  fraction  thereof ; 

(2)  Two-party  line  service  (not  now  filed  for  Bellefonte 

service),  to  meet  the  particular  needs  and  conven- 
ience of  complainants  for  $171  per  annum,  made  up 
.on  a  flat  rate  and  line  mileage  basis; 

(3)  Four-party  line  service  for  $114  per  annum,  provided 

three  other  subscribers  are  secured; 

(4)  Private  toll-station  service,  individual  line,  under  a 

guaranty  of  $49  per  month,  for  $588  per  annum; 

(5)  Multi-party  line  service,  business  for  $24  per  annum, 

residence  $18  per  annum.  Under  the  requirements 
of  this  tariff  it  would  be  necessary  for  respondent 
to  have  a  total  of  fifty-seven  subscribers. 

1^0  communication  has  been  received  by  the  Commission  from 
either  party  to  this  proceeding,  indicating  that  any  of  the  afore- 
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said  tenns  and  propositions  have  been  accepted  by  complainants. 

Snow  Shoe  and  Clarence  are  the  two  communities  that  prac- 
tically comprise  the  whole  population  of  the  territory  embraced 
in  this  proceeding.  The  population  of  Snow  Shoe  is  said  to  be 
643,  and  of  Clarence,  250.  Within  this  territory  of  rather 
limited  population,  a  competing  telephone  company  is  maintain- 
ing and  operating  an  exchange  with  a  patronage  of  eighty-one 
subscribers  as  testified  to  by  one  of  complainants'  witnesses.  It 
would  therefore  not  seem  very  probable  under  present  conditions 
that  the  most  thorough  and  diligent  canvass  would  enable  re- 
spondent to  procure  from  fifty  to  sixty  new  subscribers  in  that 
district.  And  yet  unless  such  number  can  be  obtained,  there 
must  be  a  radical  change  in  the  old  rates  collected  from  complain- 
ants if  the  telephone  company  does  not  wish  to  lay  itself  open  to 
the  charge  of  maintaining  unjustly  discriminatory  rates  in  that 
territory.  The  published  tariflFs  of  the  company  must  apply  here 
the  same  as  elsewhere. 

In  September,  1914,  the  .chief  telephone  inspector  of  the  Com- 
mission was  directed  to  make  a  careful  investigation  of  the  con- 
dition of  respondent's  telephone  plant  at  Snow  Shoe,  and  report 
the  result  of  his  ascertainment  to  the  Commission  at  its  next 
meeting.  After  a  thorough  inspection  of  the  situation  in  ques- 
>'tion,  the  inspector  advised  against  granting  the  petition  of  com- 
plainants. In  the  report  filed  by  him  he  recommended  iriter  alia 
that  "careful  consideration  leads  to  the  conclusion  that  the  in- 
terests of  the  parties  to  this  case,  as  well  as  the  general  public 
who  patronize  the  service  to  Snow  Shoe  from  points  outside 
thereof,  would  be  best  served  by  eliminating  the  existing  anti- 
quated lines  and  obsolete  equipment  and  methods,  now  in  use, 
and  substituting  in  lieu  thereof  lines  and  equipment  of  the  uni- 
versal standard  (type)  and  at  the  standard  classified  rates  for 
such  service." 

The  precarious  condition  of  respondent's  line,  the  obsolete 
character  of  the  "grounded  circuit"  still  in  use,  and  the  not  in- 
frequent interruptions  of  the  wires  of  the  railroad  company  due 
directly  to  breaks  upon  the  telephone  line,  indicate  that  the 
present  iron-wire  line  has  outlived  its  normal  life,  and  should  be 
replaced  before  further  service  is  offered  to  the  public  over  that 
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route.  When  that  reconstruction  is  made,  there  is  no  assurance 
given  now  that  the  poles  of  the  railroad  company  may  be  used  to 
make  the  attachment  of  the  telephone  equipment.  Should  that 
privilege  be  denied  to  respondent,  a  new  line  of  poles  will  have 
to  be  erected  over  a  distance  of  14  miles. 

In  rebuilding  the  line  it  would  not  be  in  keeping  with  modem 
business  methods  to  install  a  duplicate  of  the  old  line.  Respond- 
ent could  not  be  expected  to  put  again  into  service  an  "iron-wire 
grounded  circuit."  A  system  so  primitive  and  obsolete  would 
have  to  give  way  to  the  modem  copper  metallic  circuit  that  is 
now  practically  in  use  throughout  the  country.  This  change  in 
the  construction  of  the  plant  would  involve  a  larger  expenditure 
for  plant  equipment,  and  necessarily  would  require  a  higher 
service  charge  for  operation  and  maintenance.  It  would,  there- 
fore, be  subversive  of  a  fundamental  principle  of  business  econ- 
omy to  require  the  same  rates  for  an  adequate  modern  equip- 
ment and  service  that  is  now  charged  for  a  system  that  was 
installed  over  thirty  years  ago,  and  has  been  shown  to  be  worn  out 
for  the  purpose  for  which  it  was  constructed. 

Moreover,  to  allow  an  obsolete  or  exceptionall  low  rate  to  be 
given  to  one  party^  and  not  extend  the  same  privilege  to  others, 
would  be  showing  an  unjust  discrimination  in  the  matter  of 
rates  under  similar  circumstances  and  conditions,  which  is  ex- 
pressly prohibited  by  provisions  of  the  act  under  which  public 
service  corporations  are  regulated.  The  fact  that  the  privilege 
had  been  accorded  for  a  number  of  years  under  different  circum- 
stances to  anyone  does  not  furnish  any  valid  reason  for  con- 
tinuing such  rates  when  the  old  order  of  things  has  been  dou^ 
away  with,  and  a  new  and  later  type  of  equipment  installed  in- 
stead. Under  the  act  no  lower  rate  can  be  granted  to  any  one 
simply  because  he  has  been  a  subscriber  for  a  number  of  years 
under  conditions  which  the  evolution  of  the  business  has  out- 
grown. 

In  an  opinion  handed  down,  January  5,  1914,  in  the  case  of 
Com.  V.  Central  Dist.  Teleph.  Co.  243  Pa.  586,  90  Atl.  338,  on 
the  right  of  a  telephone  company  to  terminate  a  one-year  con- 
tract after  the  first  year,  the  supreme  court  of  Pennsylvania  held 
that  "the  company  could  terminate"  the  contract  '^y  giving 
reasonable  notice,"  but  could  not  "annul  the  contract  arbitrarily. 
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and  refuse  all  service  to  the  relator;  for,  .  .  .  under  gen- 
eral principles  of  law,  the  company'  was  obliged  to  render  her 
the  same  service  upon  like  terms  that  it  gave  to  other  persons 
similarly  situated,  which  the  answer  states  it  is  and  always  has 
been  ready  to  do."  In  the  case  before  us  the  respondent  holds 
itself  ready  to  furnish  service  to  complainants  at  the  same  rates 
and  upon  the  same  terms  that  it  gives  to  other  persons  similarly 
situated. 

The  petition  of  complainants  is  accordingly  refused,  and  the 
case  dismissed. 


PENNSYIiVANIA    PUBIilC    SERVICE    COMMISSION. 

PENNSYLVANIA  PARAFFINS  WORKS  et  aL 

V. 

PENNSYLVANIA  RAILROAD  COMPANY  and  Pennsylvania 

Company. 

[Docket  Xo.  952.] 

Reparation  ^OvercKarge  Jyy  railroad  ^Commission  $wrisdicUon, 

Under  a  statute  giving  Pennsylvania  Public  Service  Cammissioa 
power  to  complete  the  unfinished  business  of  the  former  Railroad  Com- 
mission, the  Pubic  Service  Commission  has  the  power  to  entertain  a 
motion  to  reopen,  for  the  purpose  of  taking  further  testimony  on  the 
question  of  reparation,  a  case  in  which  an  order  has  been  entered  by 
the  Railroad  Commission  recommending  that  a  lower  rate  on  a  cer- 
tain commodity  be  put  into  effect;  since  such  an  order,  not  followed 
up  by  a  call  upon  the  attorney  general  for  its  enforcement,  constitutes 
unfinished  business  within  the  meaning  of  the  act. 

Reparation  ^Overcharge  on  shipm^ents  of  crude  oil. 

Reparation  at  the  rate  of  1  cent  per  hundred  pounds  was  ordered 
upon  shipments  of  crude  oil  between  Walford  and  Titusville,  Penn- 
sylvania, from  July  26,  1913,  the  date  of  the  passage  of  the  public 
■ervioe  company  law,  to  October  20,  1913,  the  date  upon  which  the 
company  put  into  effect  a  rate  of  7i  cents  per  hundred  pounds  recom- 
mended by  the  Pennsylvania  State  Railroad  Commission. 

JEteparatian  ^  Comm,ission  powers  ^  Excessive  charge  before  date  of 
public  service  late. 

The  Pennsylvania  Pubic  Service  Commission  has  no  power  to 
entertain  a  claim  for  reparation  for  excessive  rates  charged  prior  to 
the  effective  date  of  the  commission  act. 

[April  12,  1916.1 
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Proceeding  to  obtain  reparation  for  overcharges  on  certain 
shipments  of  crude  oil  between  Walford  and  Titusville,  Penn- 
sylvania; ordered. 

Appearances:  C.  D.  Chamberlain  for  complainant;  L,  E.  Hin- 
kle  for  respondent. 

Pennypacker,  Commissioner:  On  the  30th  of  October,  1913, 
the  attorney  for  the  complainants  in  the  above  matter  made  a 
motion  to  have  the  case  reopened,  for  the  purpose  of  taking  fur- 
ther testimony  therein  on  the  question  of  reparation,  "for  the 
reason  that  many  additional  shipments  have  been  made  .by 
complainants  since  the  case  was  submitted  and  decided  by  the 
Pennsylvania  State  Railroad  Commission,  on  Maj^  31,  1913," 
and  for  the  further  reason  that  their  claim  for  reparation  for 
prior  payments  is  based  on  the  fact  that  notice  had  been  given 
that  the  rates  charged  were  excessive,  and  that  payment  had  been 
made  under  protest.  The  complaint  had  been  filed  before  the 
Pennsylvania  State  Railroad  Commission,  and  that  Commission 
made  an  order  May  31,  1913,  recommending  a  rate  of  7^  cents 
per  hundred  pounds  upon  crude  oil  between  Walford  and  Titus- 
ville,  but  denying  reparation  for  past  shipments.  The  motion  to 
reopen  the  case  was  made  before  the  Public  Service  Commission. 

A  hearing  was  held  and  testimony  was  taken  March  18,  1914. 
From  this  testimony  it  appears  that  the  rate  of  7^  cents  per  hun- 
dred pounds,  recommended  by  the  Pennsylvania  State  Railroad. 
Commission,  was  put  into  elTect  by  the  respondent  October  20, 
1913 ;  that  upon  shipments  made  by  'the  complainant  between 
May  31,  1913,  and  October  20,  1913,  the  respondent  had  charged 
and  been- paid  at  the  rate  of  8^  cents  per  hundred  pounds  or  in 
excess  of  the  rate  recommended  amounting  to  $691.28,  and 
between  July  26,  1913,  and  October  20,  1913,  had  charged  and 
been  paid  the  rate  of  8  J  cents  per  hundred  pounds,  or  in  excess 
of  the  rate  recommended,  amounting  to  the  sum  of  $461.61. 

Counsel  for  the  defendants  filed  an  objection  to  the  reopening 
of  the  case,  and  asked  that  the  application  be  denied  and  the 
motion  to  reopen  be  overruled,  upon  the  ground  that  the  case  had 
been  fully  heard  and  was  res  judicata;  that  the  Railroad  Com- 
mission had  exhausted  its  authority ;  and  that  the  Public  Service 
Commission  was  without  authority  and  without  jurisdiction  over 
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the  parties  or  the  subject-matter.  This  application  raises  square- 
ly the  rather  important  question  as  to  the  powers  and  duties  of 
the  Public  Service  Commission  with  respect  to  the  cases  trans- 
ferred to  it  by  the  Eailroad  Commission,  and  the  unfinished 
business  left  undisposed  of  by  that  Commission. 

With  respect  to  the  matter  of  reparation  for  shipments  made 
prior  to  the  order  of  the  Railroad  Commission,  in  which  order 
such  reparation  was  refused,  it  may  be  contended  with  propriety 
that  the  matter  is  res  judicata,  but  with  respect  to  shipments  sub* 
sequent  to  that  order,  for  which  the  higher  rate  was  charged^ 
different  questions  arise. 

The  act  of  July  26,  1913,  in  §  51  of  article  6,  provides  that 
the  act  of  May  31,  1907,  creating  the  Railroad  Commission,  and 
"defining  their  powers  and  duties,"  be  repealed  "to  take  effect 
the  1st  day  of  July,  1913."  With  the  repeal  of  this  act,  all  the 
powers  created  by  it  ceased,  and  the  Railroad  Commission  came 
to  an  end.  It  would  have  been  entirely  within  the  power  of  the 
legislature  to  have  vested  the  authority  which  had  been  given 
to  the  Railroad  Commission  in  some  other  body,  but  that  body 
indicated  nowhere  any  such  intention.  It  is  plain  that  the  pur- 
pose of  the  act  of  July  26,  1913,  was  to  create  another  Commis- 
sion with  different,  enlarged,  and  more  diversified  powers.  That 
act  provides  for  the  appointment  of  commissioners  to  hold  office 
from  July  1,  1913,  and  then  provides  that  "this  act  shall  take 
effect  the  1st  day  of  January,  Anno  Domini,  1914,  and  not  be- 
fore except  that  [inter  alia]  .  .  .  the  said  Commission, 
when  appointed  as  aforesaid,  shall  have  power  to  hear  and  de- 
termine any  pending  cases  transferred  to  it  by  the  Pennsyl- 
vania State  Railroad  Commission,  and  to  dispose  of  the  un- 
finished business  of  said  State  Railroad  Commission."  [Laws 
1913,  p.  1436.]  As  to  the  matters  contained  within  the  excep- 
tion, the  act  took  effect  upon  its  approval,  July  26,  1913.  With 
respect  to  these  matters,  the  powers  vested  in  the  Commissioners 
were  to  be  exercised  from  the  time  of  their  appointment.  There 
was  no  power  which  could  be  exercised  by  them  save  that  created 
by  the  act  under  which  they  were  appointed,  and  nowhere  does 
that  act  say  or  intimate  that  they  were  to  exercise  the  lesser  and 
different  power  which  had  been  given  to  the  previous  Commis- 
sion  and   withdrawn.     They   are   to   complete   the  unfinished 
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business  of  the  Railroad  Commission,  but  to  perform  this  duty 
with  the  power  and  authority  vested  in  themselves. 

In  the  case  before  ua,  the  liailroad  Conamission  made  a  recom- 
mendation of  a  lower  rate.  Until  the  rate  was  put  into  effect,  the 
case  cannot,  in  any  proper  sense,  be  said  to  have  ended.  Up  to 
that  time  all  that  had  been. done  was  but  preliminary  to  the  re- 
sult. At  any  time  prior  to  October  20,  1913,  the  Eailroad  Cora- 
mission,  had  it  remained  in  existence,  could  have  called  upon  the 
attorney  general  to  enforce  its  recommendation,  and,  had  the 
defendants  persisted  in  noncompliance,  would,  in  all  probability 
in  the  performance  of  its  duty,  have  taken  this  course.  The  case 
was,  therefore,  "unfinished  business"  within  the  meaning  of  §  54, 
article  6  of  the  act  of  July  26,  1913. 

The  Public  Service  Commission  does  not,  however,  make  rec- 
ommendations and  call  on  the  attorney  general  to  enforce  them. 
It  enforces  reparation  where  found  to  be  due,  by  another  method. 
Section  6  of  article  5  provides  that  "if  after  hearing  upon  com- 
plaint, or  upon  its  own  motion,  the  Commission  shall  determine 
that  any  rates  which  have  been  collected  •  .  .  after  this 
act  becomes  effective  by  any  public  service  company  complained 
of,  were  in  violation  of  any  order  of  the  Commission,  or  were 
unjust  and  unreasonable  or  unjustly  discriminatory  or  unduly 
or  unreasonably  preferential  •  •  •  the  Commission  shall, 
upon  petition,  have  the  power  and  authority  to  make  an  order  for 
reparation.'' 

As  to  the  matter  in  question,  the  act  became  effective  July  26, 
1913.  The  Commission,  therefore,  has  the  power  to  give  a  hear- 
ing and  direct  reparation,  if  found  to  be  due.  The  objection 
of  the  respondent  to  the  complainant's  motion  to  reopen  the  case 
is  therefore  overruled. 

Upon  the  conclusion  and  recommendation  of  the  Pennsylvania 
State  Railroad  Commission,  a  body  vested  with  authority  to 
decide  upon  the  reasonableness  of  rates,  this  Commission  finds 
that  the  rate  of  8^  cents  per  hundred  pounds  upon  crude  oil, 
between  Walford  and  Titusville,  is  an  unreasonable  rate,  and  that 
a  reasonable  rate  is  7^  cents  per  hundred  pounds.  With  respect 
to  the  excess  of  charges  between  July  26,  1913,  and  October  20, 
1913,  amounting  to  $461.61,  it  is  the  opinion  of  the  Commis- 
sion that  an  order  of  reparation  ought  to  be  made.    With  respect 
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to  the  excess  of  rates  between  May  31,  1913,  and  July  26,  1913, 
it  is  the  opinion  of  the  Commission  that  the  complainant  must 
be  left  to  his  remedy  in  the  courts  of  law,  since  the  power  of  the 
Commission  to  give  reparation  only  extends  to  rates  collected 
"after  this  act  becomes  eflFective."  It  became  effective  for  the 
unfinished  business  of  the  Pennsylvania  State  Eailroad  Commis- 
sion on  July  26,  1913,  the  date  of  the  approval  of  the  act 


ARXZONA  CORPORATION  COMMISSION. 

RE  APPLICATION  OP  TUCSON  GAS,  ELECTfilC  LIGHT,  k 
POWEE  COMPANY. 

[Docket  No.  242.] 

Return ^ Electricity ^ Operation   expense^ Cost   of  removing   pole^^ 
and  toires  front  streets  to  alleys. 

The  cost  of  removing  poles  and  wires  from  the  streets  to  the 
alleys  of  a  city  when  the  line  is  not  lengthened  and  the  construct ioa 
remains  the  same  is  an  operating  expense  under  the  rule  of  the  Ari< 
zona  Commission;  and  such  expense  is  chargeable  to  the  operating  ac- 
counts. 

Return  ^EleeiTieity^CapiUU  charge  ^  Substitution  of  steel  or  irtkn 
poles  for  wooden. 

The  plac^g  of  steel  or  iron  poles  in  lieu  of  wooden  or  other 
poles  is  a  proper  charge  to  capital  for  the  difference  between  the  ma* 
terial  and  labor  necessary  to  install  the  steel  or  iron  poles,  and  a  re- 
production value  new  of  the  material  and  labor  abandoned* 

[May  14, 1915.] 

Application  by  gas  and  electric  company  for  authorization  to 
capitalize  certain  expenditures  in  reference  to  charges  and  re- 
construction of  its  poles  and  wires.  Utility  directed  to  observe 
rules  of  accounting  as  prescribed  by  the  Commission. 

Appearances:  for  applicant,  Frank  E.  Russell  and  Frank  E. 
Curley. 

.By  the  Commission:  This  is  an  application  made  by  Tucson 
Gas,  Electric  Light,  &  Power  Company  of  Tucson^  Arizona,  for 
authority  to  capitalize  certain  expenditures,  and  was  heard  be- 
fore the  Commission  at  its  office  in  Phoenix,  April  15,  1915. 

By  reference  to  the  Opinion  and  Order  of  the  Commission  in 
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Docket  Xo.  60,  entitled :  "In  the  Matter  of  a  Uniform  Classifi- 
cation of  Accounts  for  Electric  Corporations,"  we  find  a  complete 
designation  and  description  of  such  charges  as  shall  be  made  to 
capital. 

In  the  case  at  bar  it  appears  that  the  city  of  Tucson  has  ordered 
the  applicant  to  remove  its  poles  and  wires  from  certain  streets 
in  said  city,  and  to  place  such  poles  and  wires  in  alleys  designated 
by  the  city. 

In  many  instances  iron  poles  will  be  installed  on  the  streets 
to  serve  the  lighting  wires  and  the  city's  ornamental  lights.  The 
question  at  issue  is:  Shall  the  applicant  be  permitted  to  capital- 
ize this  expense? 

The  cost  of  removing  poles  and  wires  from  the  streets  to  the 
alleys,  when  the  line  is  not  lengthened  and  construction  remains 
the  same,  is  an  operating  charge  as  per  docket  No.  60,  supra,  and 
the  expense  thereof  is  chargeable  to  operating  accounts. 

The  placing  of  steel  or  iron  poles  in  lieu  of  wooden  or  other 
poles  is  a  proper  charge  to  capital  for  the  difference  between  the 
material  and  labor  necessary  to  install  the  steel  or  iron  poles  and 
the  reproduction  value  new  of  the  material  and  labor  abandoned. 

An  observance  of  the  rules  of  accounting  prescribed  in  said 
docket  No.  60  will  determine  the  issues  herein  set  forth. 

Any  apparently  extraordinary  operating  costs  may,  upon  ap- 
plication to  the  Commission,  and  upon  a  proper  showing  in  th& 
premises,  bl9  amortized  for  such  periods  as  the  Commission  may 
determine. 

No  order  appears  necessary,  and  we  recommend  that  the  ap- 
plicant observe  the  suggestions  herein  set  forth. 

Arizona  Corporation  Commission,  F.  A*  Jones^  Chairman^ 
A.  W.  Cole,  W.  P.  Geary,  Commissioners. 


ARIZOXA  CORPORATION  COMMISSION. 

BE  APPLICATION  TUCSON  GAS,  ELECTRIC  LIGHT,  & 
POWER  COMPANY. 

[Docket  Xo.  243.] 

Service  ^  Electricity  ~^  Short    periods     of    sttspen»i€yii     of    service  ^^ 
Charge  for  cut'outs  and  cut-ins. 

The  Arizona  Commission  denied  the  petition  of  an  electric  utility 
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to  make  a  change  for  cut-outs  and  cut-ins  applicable  to  consumers  r.i- 
leged  by  the  company  to  order  a  suspension  of  service  during  summer 
months,  in  order  to  save  the  minimum  charge,  since  the  Commission 
could  not  base  an  order  upon  the  proposition  that  a  consumer  might 
wish  to  resume  service. 

[May  15,  1916.] 

Application  by  electric  utility  to  make  a  charge  for  cut-outs 
and  cut-ins  for  consumers  desiring  to  suspend  service  for  short 
periods  of  time;  denied. 

Appearances:  for  petitioner,  Frank  E.  Curley  and  Frank  E. 
Russell. 

By  the  Commission:  Petition  of  applicant  in  the  above- 
entitled  cause  states  that  a  great  many  of  petitioners,  consumers 
of  gas  and  electricity,  in  order  to  avoid  the  payment  of  a  mini- 
mum charge  during  vacation  periods,  order  their  service  sus- 
pended during  their  absence;  that  said  practice  is  imfair,  re- 
quiring it  at  all  times  to  be  ready  to  serve  the  said  consumers  and 
all  thereof  without  any  compensation  for  such  service ;  and  prays 
that  an  order  be  entered  authorizing  the  charge  of  $1  for  each 
cut-out  and  $1  for  each  cut-in. 

In  analyzing  utility  rates,  we  have  recognized  the  existence 
of  an  element  of  expense  which  is  independent  of  the  direct  cost 
per  unit  of  quantity  of  supplying  the  given  commodity,  which 
expense  represents  various  overheads  and  capacity  charges.  How- 
ever, it  is  obvious  that  when  a  consumer's  service  is  discontinued, 
all  such  over-head  expense,  capacity  expense,  and  the  like  cease, 
and  that  such  discontinuance  of  service  to  any  person  places  that 
person  upon  exactly  the  same  basis  as  one  who  has  never  received 
service  from  the  company. 

We  cannot  base  an  order,  in  this  case  upon  the  proposition 
that  a  consumer  may  wish  to  resume  service,  nor  do  we  believe 
that,  were  such  an  order  entered,  the  charge  for  disconnection 
could  be  collected. 

The  Commission  in  several  cases  has  authorized  and  approved 
a  cut-in  charge  to  apply  to  delinquent  consumers,  believing  this 
to  be  a  proper  method  of  encouraging  prompt  payment.  To 
make  such  a  charge  general  in  scope  would  amount  to  increasing 
the  cost  of  service,  and  could  be  done  by  this  Commission  onjv 
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after  a  showing  and  hearing  wherein  all  persons  interested  might 
have  an  opportunity  to  present  their  case. 

It  is  ordered  that  the  application  herein  be,  and  the  same  is 
hereby,  in  all  things  denied. 

Arizona  Corporation  Commission,  F.  A.  JoneSy  Chairman, 
A.  W.  Cole. 


ARIZONA  CORPORATION  COMMISSION. 

BE  APPLICATION  NOGALES  BLECTEIC  LIGHT,  ICE,  & 
WATEB  COMPANY. 

[Docket  No.  252.] 

Monopoly  and  competition  —  Field  already  occupied  — PemiiaMon  to 
eocercise  franchise. 

Permission  to  exercise  a  franchise  granted  by  the  common  coim- 
cil  and  the  majority  of  the  voters  of  a  town  to  an  electric  utility  will 
not  be  denied  merely  upon  the  ground  that  permission  had  previously 
been  granted  to  a  competing  company  at  a  time  when  the  present  ap- 
plicant company  was  not  rendering  adequate  and  sufficient  service,  where 
the  record  shows  that  at  the  time  of  granting  tho  pa>miflsion  to  the 
competing  company,  the  latter  did  not  expect  to  enjoy  a  monopoly  of 
the  field. 

Monopoly    and    competition  — Field   already   oeoupied  —  Permitting 
competition  — Policy  of  OommiS9ion* 

It  is  the  general  principle  of  the  Arisona  CommissiiHi  to  permit 
a  public  utility  to  remain  in  undisturbed  possession  of  the  field  so  long 
as  its  service  is  satisfactory. 

[May  13,  1916.] 

AppriOATiON  by  an  eleotric  utility  for  permiflsion  to  exercise 
4  franchise  previously  granted  to  tlie  utility  by  the  oommon 
council  and  the  voters  of  a  town,  where  the  Commission  had 
previously  granted  a  franchise  to  a  competing  company;  permis- 
sion granted. 

Appearances :  for  the  applicant,  Barry  &  Barry  and  Beeee  M. 
Ling;  for  interveners,  Armstrong  &  Lewis  and  Duffy  &  Purdum. 

By  the  Commission:  This  petition  was  filed  May  4,  1915, 
and  alleges  that  the  applicant  company  is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
Arizona,  with  its  principal  office  and  place  of  business  at  Kogales, 
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Arizona.  It  is  an  electrical  corporation  as  defined  in  subdivisioDi 
"K,"  T  2278,  chapter  11  of  the  Revised  Statutes  of  Arizona, 
1913.  Application  is  based  upon  requirements  set  forth  im 
1  2326. 

Pursuant  to  notice,  this  case  came  on  for  hearing  on  May  11,. 
1915,  at  which  time  the  International  Gus  Company  filed  its 
petition  in  intervention  in  opposition  to  granting  of  applicant's 
petition.  By  stipulation  of  the  parties  in  interest,  it  was  agreed 
that  the  record  in  docket  No.  198 — Application  of  the  Inteiv 
national  Gas  Company  for  Permission  to  Exercise  Franchise — 
would  be  considered  in  evidence. 

From  petition  of  applicant  company,  it  appears  that  the 
Nogales  Electric  Light,  Ice  &  Water  Company  was  organized 
April  23,  1892  to  take  over  and  operate  an  electric  plant  con- 
structed in  1891  for  the  purpose  of  supplying  consumers  of 
Xogales,  Arizona,  and  Nogales,  Sonera,  Mexico,  with  electric 
current;  that  the  applicant  company  has  continuously,  since  ac- 
(juiring  the  plant,  operated  same  and  furnished  service  to  the* 
town  of  Nogales,  Arizona,  and  the  town  of  Nogales,  Sonora,  and 
the  consumers  of  these  towns ;  that,  in  the  purchase  of  its  electric 
lighting  plant,  and  for  extensions,  improvements,  and  mainte- 
nance thereof,  applicant  has  expended  large  sums  of  money,  and 
at  present  has  in  operation  a  modem  electric  lighting  system, 
consisting  of  one  250  h.  p.  Snow  Crude  Oil  Engine  directly  con- 
nected to  one  187  k.w.  ampheres,  2,200  volt,  three  phase  alternat- 
ing current  generator,  together  with  necessary  equipment  and 
transmission  lines,  and  has  in  course  of  construction  and  near 
completion  another  unit  of  similar  capacity  and  character;  that 
upon  application  to  the  common  council  of  the  town  of  Nogales 
for  a  franchise,  an  election  was  held  on  March  15,  1915,  at  which 
time,  by  a  majority  of  the  voters,  a  franchise  was  voted  to  ilie 
applicant  company,  and  has  since  been,  by  ordinance  passed  by 
the  common  council,  made  fully  effective. 

On  September  12,  1914,  the  Commission  in  docket  198  granted 
to  the  International  Gas  Company  a  certificate  of  convenience 
and  necessity,  or  an  order  permitting  it  to  exercise  a  franchise 
in  Xogales  to  furnish  electricity  for  lighting  and  power  purposes. 
In  its  opinion  and  order  in  docket  198  it  is  stated  that  the  Inter- 
national  Gas  Company  desires  to  engage  in  the  business  of  sup- 
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plying  electricity  in  a  field  already  served  to  the  greater  extent  by 
the  Nogales  Electric  Light,  Ice,  &  Water  Company.  At  the  time 
the  Commission  authorized  the  International  Gas  Company  to 
exercise  its  franchise  with  respect  to  supplying  I^ogales  and 
vicinity  with  electricity,  it  was  shown  that  it  alone  had  a  fran- 
chise from  the  town  of  Nogales,  Arizona,  to  engage  in  the  elec- 
trical business. 

It  appears  that  the  plant  and  equipment  of  the  Nogales  Elec- 
tric Light,  Ice,  &  Water  Company  was  out  of  date  and  incapable 
of  rendering  satisfactory  service.  Our  order  in  docket  No.  198 
reviews  the  prevailing  conditions  with  respect  to  the  plant  and 
service  of  the  Nogales  Company,  and  need  not  be  further  referred 
to  in  this  opinion. 

It  is  obvious  that  duplication  of  electric  utilities  in  a  limited 
field,  such  as  we  find  here,  is  not  desirable  from  any  standpoint. 
We  have  previously  annoimced  that  where  the  Commission  finds 
a  locality  adequately  served  by  an  existing  company,  under  the 
well-recognized  principle  of  Commission  regulation,  the  company 
occupying  the  field  should  remain  in  undisturbed  possession  of 
the  field  so  long  as  its  service  is  satisfactory. 

The  Commission  itself  has  power  to  require  the  observance 
of  reasonable  rates  and  adequate  service.  In  dealing  with  the 
International  Company  in  its  application,  we  were  confronted 
with  the  fact  that  the  Nogales  Company's  plant  was  wholly  in- 
adequate, and  the  further  fact  that,  although  it  had  been  in  un- 
disturbed possession  of  the  field  for  some  twenty-three  years^ 
the  town  of  Nogales  had  never  given  it  a  franchise,  but  had  given 
the  International  Company,  which  owns  and  operates  the  gas 
utility,  a  franchise. 

It  appears  from  the  record  in  docket  No.  198, — Application 
of  the  International  Company, — ^that  in  its  early  calculations, 
and  at  the  time  its  application  was  presented,  it  did  not  expect 
to  have  the  entire  Nogales  field  in  the  distribution  of  electrical 
energy. 

Its  consulting  engineer,  Mr.  R.  A.  Davidson,  testified,  upon 
direct  examination,  and  in  response  to  inquiry  of  its  counsel : 

Q.  Have  you  considered  the  field  to  be  covered  by  the  Inter- 
national Gas  Company  with  this  installation? 

A.  I  have  very  carefully. 
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Q.  What  is  the  field  that  the  International  Qaa  Company  ex- 
pects to  cover  by  this  installation? 

A.  The  towns  of  ITogaleSy  Sonora,  Nogales,  Arizona,  and  the 
valley  of  the  Santa  Cruz  river  and  the  intermediate  valley  be- 
tween Santa  Cruz  Valley  and  Nogales. 

Q.  In  determining  the  field  to  be  covered,  has  the  company, 
through  you  or  under  your  direction,  made  inquiry  as  to  the 
possibility  of  securing  an  outlet  for  power  i 

A.  We  have. 

Q.  To  what  extents  have  your  investigation  led  you  to  believe 
that  power  can  be  sold  by  the  plant  that  you  propose  to  install  ? 

A.  We  believe  that  there  will  ultimately  be  an  outlet  for  about 
800  h.  p.  in  the  vicinity. 

Q.  What  proportion  of  that  will  be  used  in  ITogaleSi  Arizona! 

A.  Probably  not  over  15  per  cent. 

Q.  And  in  Nogales,  Sonora? 

A.  Possibly  10  per  cent  or  less. 

Q.  Outside  of  the  two  towns? 

A.  The  balance. 

Q.  Would  it  be  possible,  commercially  practicable,  to  operate 
a  plant  serving  the  town  of  Nogales,  Sonora,  and  the  valley  of 
the  Santa  Cruz  and  the  intermediate  valleys  without  serving  the 
town  of  Nogales,  Arizona? 

A.  It  would. 

Upon  cross-examination,  Mr.  Davidson  stated  that  the  figures 
presented  to  the  Commission  as  to  cost  of  service  are  based  upon 
competition  of  the  existing  company. 

Counsel  for  International  Company,  interveners  in  this  appli- 
cation, argues  that  the  Nogal^  Company  has  been  a  mere  tres- 
passer upon  the  streets  and  alleys  of  Nogales ;  that,  based  upon 
the  certificate  of  convenience  and  necessity  granted  by  the  Com- 
mission, it  has  proceeded  to  erect  its  plant,  has  ordered  ma- 
chinery, and  has  expended  considerable  money,  and  that  the 
Commission  should  not  grant  the  application  of  the  Nogales  Com- 
pany. 

Counsel  for  applicant  company  contends  that,  commencing  in 
December,  1913,  which  was  prior  to  the  permit  granted  to  the 
International  Company,  it  began  negotiations  for  the  reconstnio- 
tion  of  its  plant ;  that,  since  that  time,  it  has  installed  a  modem 
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plant;  is  supplying  continuous  service  at  reduced  rates,  has  at 
this  time  a  franchise  granted  by  the  town  of  I^ogales,  and  is  en- 
titled to  a  permit  by  this  Commission. 

The  International  Gas  Company  states  that  it  will  not  be 
ready  to  serve  consumers  with  electrical  energy  earlier  than  a 
month  and  a  half  from  the  date  of  the  hearing. 

Counsel  for  the  Nogales  Company  states  that,  in  event  of 
denial  of  its  petition,  it  would  be  justified  in  discontinuing  serv- 
ice, leaving  the  town  and  its  residents  without  light  and  power. 
The  Commission  could  not  properly  require  the  Nogales  Com- 
pany to  continue  serving  its  consumers,  after  having  denied  a 
permit  for  it  to  exercise  a  franchise  now  in  its  possession.  While 
the  situation  resulting  at  Nogales  may  not  be  affected,  either  by 
granting  or  denying  this  application,  in  so  far  as  competition 
is  concerned,  the  Commission  is  of  the  opinion  that  it  should 
take  action  upon  the  application.  A  denying  of  the  petition  here- 
in would  not  change  the  situation  as  it  exists.  The  Nogales 
Company  is  in  possession  of  the  field,  serving  electricity  at 
this  time  without  competition.  We  are  not  called  upon  to  pass 
upon  its  rights  to  continue  in  operation  through  its  present  occu- 
pancy of  the  field. 

From  the  record  in  the  international  application,  we  must 
conclude  that  this  company  does  not  expect  a  monopoly  of  the 
business  at  Nogales.  Certainly  our  granting  it  a  franchise  would 
not  deprive  the  Nogales  Company  of  any  rights  it  may  have 
under  the  law  for  continuing  its  existence  and  operation. 

Upon  the  whole  record,  we  must  conclude  that  the  applicant 
company  is  entitled  to  a  certificate  or  permit  under  the  pro- 
visions of  the  law  heretofore  referred  to. 

In  granting  this  permit,  we  do  not  recede  from  the  principle 
heretofore  announced, — that  the  operation  of  competing  public 
service  corporations  is  not  in  the  interest  of  the  general  public. 
All  of  the  circumstances  and  conditions  connected  with  this  situ- 
ation at  Nogales  are  such,  however,  that  the  Commission  feels 
fully  justified  in  granting  this  permit,  and  upon  the  record, — 

It  is  ordered  that  the  application  of  the  Nogales  Electric  Light, 
Ice,  &  Water  Company  for  a  certificate  of  public  convenience  and 
necessity  be,  and  the  same  is  hereby,  granted;  that  the  Nogales 
Electric  Light,  Ice,  &  Water  Company  be,  and  the  same  is  here- 
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by,  permitted  to  exercise  the  rights  and  privileges  granted  said 
company  by  the  town  of  Nogales,  Arizona,  by  ordinance  of  the 
cojnmon  council  on  March  26,  1915. 

Arizona  Corporation  Commission,  F.  A.  Jones,  Chairman, 
W,  P.  Geary,  Commissioner. 


WASHINGTON  PUBIilC  SERVICE  COMMISSION. 

PUBLIC  SERVICE  COMMISSION  OF  WASHINGTON 

V. 

GRAYS  HARBOR  RAILWAY  &  LIGHT  COMPANY. 
[No.  1709.] 

Valtiati€m'^  Land -^  Title  in  holding  company -^  ConaideitUityn  of. 

Land  actuaUy  used  and  useful  in  the  operation  of  a  public 
service  corporation  will,  for  the  purposes  of  the  valuation  of  the 
property  of  said  utility,  be  considered  as  the  property  of  such  utility, 
although  the  title  to  such  land  is  in  the  name  of  a  subsidiary  com- 
pany. 

Valuation  ^  Stocic  in  trade  — Kept  by  a  subsidiary  supply  company  — 
Consideration  of. 

In  the  valuation  of  the  property  of  a  public  utility,  the  stock 
in  trade  kept  by  a  subsidiary  supply  company  for  sale  to  the  public 
will  not  be  considered. 

Valuation —>  Replacement  method -^  Paving  over  mains  "^  Allowance 
of. 

The  Washington  Commission,  in  fixing  the  valuation  of  thu 
property  of  a  street  railway  company,  disallowed  the  cost  of  taking  up 
and  replacing  paving  on  streets  which  were  not  paved  at  the  time  the 
tracks  were  actually  laid. 

Valuation  —  Street  railway  —  Excavating   and   filling   streets   with 
earth. 

In  valuing  the  property  of  a  street  railway,  the  Washington 
Commission  made  an  allowance  for  the  cost  of  excavating  and  filling 
with  earth,  streets  originally  constructed  of  sawdust  and  slab-wood 
fills,  it  appearing  that  such  work  had  been  necessary  for  the  original 
construction  of  the  road,  although,  having  been  done,  it  would  not  now 
be  necessary  in  replacing  the  road. 

Valuatifm  —  Street  railway  —  Present  value  of  securities. 

In  ascertaining  the  market  value  of  the  securities  of  a  street  rail- 
way company  all  of  whose  securities  were  owned  by  a  holding  company 
which  also  owned  the  securities  of  a  large  number  of  other  public  utili- 
ties, the  Washington  Commission  apportioned  the  ascertainable  market 
value  of  the  securities  of  the  parent  company  on  the  percentage  rela- 
tion that  the  gross  and  net  earnings  of  the  local  company  bore  to  the 
total  gross  and  net  earnings  of  all  the  subsidiary  companies  of  the 
parent  company. 
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J^epreoiaiion^EleeMc  railroad -^PercenU^fe   of  presetU   value   to 
value  new. 

An  electric  railroad  whose  present  value  retains  80  per  cent 
of  its  value  new  must  be  considered  in  a  first-class  condition  to  give 
efficient  serrice. 

[April  30,  1915.] 

Pboceedings  for  the  valuation  of  the  property  of  a  railway 
And  light  company;  valuation  fixed  at  $1,375,000. 
The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  This  matter  came  on  for  hearing  at 
Aberdeen,  Washington,  on  the  4th  day  of  June,  1914,  pursuant 
to  notice  duly  given  before  Commissioner  Arthur  A.  Lewis  and 
Frank  R.  Spinning.  The  Grays  Harbor  Eailway  &  Light  Com- 
pany appeared  by  J.  B.  Bridges,  Esq.,  of  Aberdeen,  Washing- 
ton, George  A.  Lee,'  Esq.,  of  Seattle,  Washington,  and  Harry 
Butler,  Esq.,  of  Madison,  Wisconsin,  its  attorneys.  The  state 
of  Washington  appeared  by  Stephen  V.  Carey,  Assistant  Attor- 
ney General.  Evidence  was  introduced;  and  the  Public  Serv- 
ice Commission,  having  considered  the  same  and  being  fully 
advised  in  the  premises,  now  makes  the  following 

ITODINGS  OF  FACT. 

I.  The  Grays  Harbor  Eailway  &  Light  Company  owns  and 
operates  the  street  railway  and  electric  light  and  power  systems 
serving  the  cities  of  Aberdeen,  Hoquiam,  and  Cosmopolis,  which 
oities  on  December  31,  1913,  had  an  estimated  aggregate  popu- 
lation of  30,600,  distributed  over  an  area  of  approximately  8 
square  miles.  Practically  the  entire  populated  area  of  the 
three  cities  is  served  with  electricity  for  light  and  power  uses, 
and  the  street  railway  system  is  so  laid  out  that  the  greatest  area 
possible  is  served.  The  company  owns  and  operates  a  central 
^team  power  plant,  located  midway  between  the  cities  of  Aber- 
•deen  and  Hoquiam,  with  a  capacity  of  1,400  K.  V.  A.,  and  it 
also  owns  a  1,250  K.  V.  A.  generating  unit,  located  in  the  An- 
derson-Middleton  mill  operated  by  steam  supplied  by  the  mill 
company .  The  property  as  a  whole  is  well  constructed  and 
<»mparatively  new.  The  light  and  power  system  is  operated 
At  a  primary  potential  of  2,300  volts,  the  general  distributing 
Toltage  being  110-220.  All  the  power  manufactured  is  alternat- 
ing current,  but  a  portion  of  that  generated  at  the  main  plant  is 
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converted  to  direct  current  and  distributed  at  a  potential  of 
600  volts  for  the  operation  of  the  street  railway  system.  The 
street  railway  system  is  made  up  of  five  separate  lines,  having 
a  total  track  mileage  of  12.799  miles.  At  the  time  the  street 
railway  system  was  constructed  the  cities  of  Aberdeen,  Hoquianiy 
and  Cosmopolis  had  an  aggregate  population  of  approximately 
8,000.  These  communities  were  built  on  low,  marshy  lands. 
The  streets  were  built  principally  of  sawdust  and  slab-wood  fills, 
and  some  of  them  were  paved  with  plank.  Construction  of  a 
large  portion  of  the  street  railway  system  necessitated  the  re- 
moval of  the  plank  paving  and  sawdust  and  slab-wood  filling. 
In  many  instances  it  was  necessary  to  drive  piling  to  provide  a 
suitable  foundation  for  the  track.  In  other  instances  a  suitable 
foundation  was  secured  by  the  removal  of  the  sawdust  and  slab 
wood  and  the  substitution  of  earth  fill. 

II.  The  present  owning  and  operating  company,  the  Grays 
Harbor  Bailway  &  Light  Company,  is  the  successor  of  several 
prior  companies  which  engaged  in  the  street  railway  and  elec* 
trie  business  in  the  cities  named.  It  was  incorporated  on  Feb- 
ruary 28,  1906,  under  the  laws  of  the  state  of  Washington  with 
an  authorized  capital  of  $500,000  divided  into  5,000  shares,  par 
value,  $100.  On  May  31,  1910,  the  Federal  Light  &  Traction 
Company,  an  eastern  holding  company,  acquired  control  of  the 
Grays  Harbor  Railway  &  Light  Company.  The  securities  of 
the  Grays  Harbor  Railway  &  Light  Company  authorized  and 
outstanding,  on  December  81,  1918,  were  as  follows: 

Common  stock  authorized $    500,000 

Common  stock  outstanding    600,000 

First-mortgage  bonds  authorised    6,000,000 

First-mortgage  bonds  outstanding    S40,000 

Of  the  total  outstanding  stock,  $495,000,  par  value,  is  owned 
by  the  Federal  Light  &  Traction  Company,  the  remaining  five 
shares  being  held  to  qualify  directors.  All  the  outstanding  bonds 
are  held  by  the  holding  company. 

The  Electric  Land  Company,  a  corporation,  is  a  subsidiary 
of  the  Grays  Harbor  Railway  &  Light  Company.  All  of  its 
stock,  except  three  shares,  is  held  by  the  parent  company.  This 
subsidiary  corporation  was  formed  for  the  purpose  of  holding 
a  title  to  certain  real  estate,  most  of  which  is  necessary  in  the 
operation  of  the  railway  and  light  company,  but  which  could 
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be  more  conveniently  managed  with  the  title  in  a  separate  cor- 
poration. Through  the  ownership  of  another  subsidiary  com- 
pany (the  Electric  Service  &  Supply  Company)  the  railway  and 
light  company  engages  in  the  sale  of  electrical  fixtures  and  appli- 
ances, and  does  a  general  electric-wiring  business.  < 

The  land  actually  used  and  useful  in  the  operation  of  the 
public  service  property,  but  held  in  the  name  of  the  Electric 
Land  Company,  will  be  considered  in  the  findings  as  belonging 
to  the  operating  company,  for  the  reason  that,  in  the  considera- 
tion of  the  question  presented  to  this  Commission  for  decision, 
it  is  not  material  where  the  bare  legal  title  rests.  The  stock 
kept  by  the  supply  company  for  the  future  use  of  the  operating 
company  v^ill  be  handled  in  like  manner.  The  stock  in  trade 
kept  by  the  supply  company  for  general  commercial  uses  will 
not  be  considered. 

III.  The  Commission's  engineers  and  accountants  drew  from 
available  existing  books  and  records  a  statement  of  what  now 
appears  to  have  been  the  cash  invested  in  the  property  from  the 
banning  of  the  constituent  companies  down  to  January  1, 
1914,  so  far  as  same  could  now  be  determined  from  such  records. 
The  investment  so  estimated  amounts  to  $1,184,000.  This  sum, 
standing  alone,  caimot  now  be  regarded  as  representative  of  the 
present  value  of  the  property.  By  direction  of  the  statute  (Laws 
of  1911,  §  92,  chap.  117)  we  are  required  to  find  the  ''cost  of 
construction  and  equipment^"  etc.,  of  each  public  utility  prop- 
erty, which  we  understand  to  mean  the  cash  invested  in  the 
property.  For  the  purpose  of  complying  with  that  section  of 
the  statute,  as  near  as  may  be,  we  find  that,  so  far  as  the  exist- 
ing records  disclose,  the  cash  cost  of  the  structural  units  of  the 
property  was  $1,184,000.  It  should  be  understood,  however, 
that  this  sum  is,  to  but  a  limited  extent,  indicative  of  the  pres- 
ent value,  as  many  items  of  legitimate  overhead  expense  cannot 
be  located  in  this  book  cost 

IV.  The  engineer  of  the  Commission  calculated  the  cost  of 

reproducing  the  present  property,  including  such  real  estate  as 

he  deemed  used  and  useful  for  operation,  as  of  January  1,  1914, 

as  follows:     , 

Railway  ByBtem $   725,072 

Light  and  power  system  524,791 

ToUl     $1,249,863 
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The  engineer  for  the  company  has  also  calculated  the  oo6t  of 
reproduction,  and  his  estimate  is  as  follows: 

Railway  syBtem    $  ^^^'^^ 

Light  and  power  syBtem B77 1^* 

Total    $1,835,466 

Somewhat  different  methods  were  followed  in  making  ^^ 
foregoing  estimates,  accounting  in  part  for  the  varying  results, 
^'either  calculation  can  be  rigidly  adopted,  and  allowances  m^ 
be  made  for  many  facts  and  circumstances,  explained  by  the 
evidence  and  affecting  the  investment  of  money  in  the  different 
plant  units.  For  the  purpose  of  guiding  us  in  the  fixing  of  the 
^'market  value"  or  "fair  value"  of  the  property  for  the  p^^ 
poses  contemplated  by  the  Public  Service  Commission  law,  i*  ^^ 
necessary  for  us  to  calculate  the  cost  of  reproduction,  maWi^g 
such  additions  and  deductions  from  the  estimates  of  the  engi- 
neers  as  appear  proper,  after  a  consideration  of  all  the^vidence- 
As  already  stated,  the  total  cost  of  reproduction  (including  TesJ 
estate,  as  estimated  by  the  Commission's  engineer)  for  the  con- 
solidated system,  was  $1,249,863,  and  this  figure  will  be  taken 
as  a  starting  point  from  which  to  work. 

The  Commission's  engineer,  in  estimating  the  cost  of  i^p^ 
duct  ion,  followed  what  is  known,  as  the  replacement  metb^» 
that  is,  he  calculated  the  amount  the  company  would  be  requi^" 
to  expend  in  duplicating  its  property  on  the  date  of  the  %rX^^ 
tigation.     Adhering  rigidly  to  that  theory,  the  engineer   p^^P" 
erly  included  certain  items  of  physical  property  for  whicli    *^® 
company  had  not  actually  expended  money.     On  the  other  tx^'^^ 
certain  units  of  property  for  which  the  company  had  exp^i^^^ 
money  were  excluded. 

If  this  property  was  to  be  reproduced  to-day  in  its  pr^^^° 
condition,  the  company,  in  laying  its  track,  would  have  to    "t^*^ 
up  and  replace  paving  on  streets  which  are  now  paved,  but  v*^!^^*^^ 
were  not  paved  at  the  time  the  tracks  were  actually  laid.     S^'^^ 
paving  amounts  to  $16,833,  and  for  our  purposes  will  not    ^ 
allowed  in  the  cost  of  reproduction.     Many  of  the  streets    ^° 
these  cities  were  originally  constructed  of  sawdust  and    s'^^ 
wood  fills.     When  the  work  of  building  the  street  railway  ^^^' 
tem  was  undertaken  it  was  necessary  to  excavate  such  filliiig  ^^" 
replace  it  with  earth.     If  a  street  railway  system  were    ^  ^ 
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constructed  to-daiy  on  the  streets  as  they  now  exist,  this  work 
would  be  unnecessary,  and  consequently  the  engineer  made  no 
allowance  for  this  item  in  his  cost  of  reproduction,  calculated  as 
stated  above.  This  work,  however,  was  indispensably  neces- 
sary to  the  construction  of  the  street  railway  system  at  the  time 
it  v^as  constructed,  and  due  allowance  for  this  necessary  expen- 
diture, as  well  as  an  allowance  for  piling,  should  be  made.  This 
item  amounts  to  $32,680. 

We  find  the  cost  of  reproduction  of  the  physical  property  to 
be  $1,325,000.  Such  cost  of  reproduction  covers  only  the  physic- 
al plant  and  real  estate.  It  does  not  include  any  allowance  for 
"going  concern  value,"  "development  cost,"  "cost  of  securing 
business,"  or  whatever  that  element  may  most  properly  be  termed 
that  represents  the  difference  in  present  value  or  worth  of  a  plant 
which  is  ready  to  engage  in  business  but  has  yet  no  business,  as 
compared  with  a  plant  which  does  possess  a  business  acquired 
by  the  expenditure  of  time,  money,  and  effort.  This  intangible 
element  will  be  given  due  consideration  in  another  connection. 

V.  The  statute  requires  us  to  ascertain  the  amount  and  pres- 
ent value  of  the  capital  stock  and  funded  indebtedness.  The 
company  has  securities  authorized  and  outstanding  as  follows : 

Common    stock    |   500,000 

First-mortgage  bonds  7%,  30  year   840,000 

$1,340,000 

All  these  securities  are  owned  by  the  Federal  Light  &  Trac- 
tion Company,  a  New  York  corporation  which  owns  and  operates 
twenty  local  gas,  electric,  and  street  railway  properties  in  eleven 
cities  in  the  West  and  Southwest.  Practically  all  of  the  securi- 
ties of  the  subsidiary  companies  are  owned  outxight  by  the  parent 
company,  and  are  deposited  as  collateral  to  secure  the  securities 
of  the  parent  company.  Because  of  this  financial  arrangement, 
the  stock  and  bonds  of  the  Grays  Harbor  Railway  &  Light  Com- 
pany are  not  on  the  market,  and  consequently,  considered  by 
themselves,  have  no  present  ascertainable  market  value. 

The  only  way  of  approximating  the  market  value  of  the 
securities  of  the  local  company  is  by  apportioning  the  ascertain 
able  market  value  of  the  securities  of  the  parent  company,  which 
are  issued  and  sold  upon  the  credit  of  the  securities  of  the  sub- 
sijjiary  companies. 
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For  the  purpose  of  these  findings  we  have  made  this  appor* 
tionment  on  the  percentage  relation  that  the  gross  and  net  earn- 
ings of  the  local  company  bears  to  the  total  gross  and  net  eam« 
ings  of  all  subsidiary  companies  of  the  Federal  Light  &  Trac- 
tion Company. 

The  gross  earnings  of  the  local  company  for  the  year  1918 
were  13.03  per  cent  of  the  total  gross  earnings  of  all  companies 
owned  by  the  Federal  Company. 

The  net  earnings  of  the  local  company  were  13.52  per  cent 
of  the  total  net  earnings  of  all  companies  owned  by  the  Federal 
Company. 

The  total  outstanding  securities  of  the  Federal  Company  on 
January  1,  1914,  amounted  to  $19,180,000  par  value.  At  that 
date  the  market  value  of  such  securities,  as  nearly  as  can  be 
ascertained,  was  $14,089,000.  Assuming  the  market  value  of 
the  Federal  securities  to  have  been  as  stated  on  January  1,  1914, 
the  market  value  of  the  Grays  Harbor  securities  on  said  date 
was: 

On  gross  earning  bonds  (13.03% )    '. . .  $1,835,797 

On  net  "  "       (13.62%)    1,904,833 

These  computations,  in  a  very  general  way,  are  guides  to  the 
true  value  of  the  property  under  investigation,  but  are  not  con- 
sidered at  all  conclusive  as  to  the  "market  value"  or  ^^fair  value" 
of  the  property  itself. 

In  addition  to  its  authorized  and  outstanding  stocks  and  bonds, 
the  Grays  Harbor  Company  has  other  obligations  outstanding, 
consisting  of  notes  and  open  book  accounts. 

VI.  Depreciated  Value. — We  find  that,  based  on  the  cost  of 
reproduction  new,  the  present  plant  retains  80  per  cent  of  its 
value  new.  This  indicates  that  the  plant  is  in  a  first-class  condi- 
tion to  give  efficient  service. 

VII.  From  a  consideration  of  all  the  evidence,  the  Commis- 
sion finds  and  concludes  that  the  property  under  investigation 
is  a  well-constructed  and  efficiently  managed  utility,  and  that 
the  market  and  fair  value  of  said  property,  considered  as  an 
entity  and  as  a  going  concern,  was  and  is  $1,376,000  as  of  Janu- 
ary 1,  1914. 

The  Public  Service  Commission  of  Washington,  by  Arthur  A. 
Lewis,  Commissioner,  Frank  R.  Spinning,  Commissioner. 
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ARIZONA  OORPOBATION  OOMHISSIOX. 

ABIZONA  COBPOBATION  COMMISSIOlf 

V. 

THE  MOBENCI  WATEE  COMPANY. 

[Docket  No.  37.] 

VaMuaiion  —  Water  company  —  Agreement  €i8  to^  Effect  of  accept' 


The  Arizona  Commission  accepted  the  valuation  of  a  water  com- 
{Muit's  plant  which  the  engineers  of  the  company  and  the  Commission 
had  agreed  upon,  not  aa  an  approval  of  all  the  methods  and  factors 
employed  in  arriving  at  such  amount,  but  as  a  somewhat  liberal  valu- 
ation sufficiently  accurate  for  the  purposes  of  the  rate-making  order. 
depreciation  -—  Overhend  — -  Bate  «  Comparieon  uHth  rates  on  physical 
property* 

In  computing  the  rate  of  depreciation  on  overheads,  it  is  ob- 
viously tf ror  to  compute  it  at  the  same  rate  that  obtains  on  the  physi- 
cal property. 

Water ''•' Operation  and  maintenance  —  High  efficiency  —  Test, 

A  water  plant  is  operated  and  maintained  at  a  high  efficiency 
where  the  total  loss  in  pump  and  line  constitutes  but  5.75  per  cent  of 
the  total  amount  of  water  displaced. 
Return '^  IHatrilfution  eaopense -^  Allowance  for  ^' How  computed. 

In  estimating  the  return  of  a  water  company,  the  distribution 
expense  was  estimated  at  the  average  of  the  preceding  three  years, 
although  there  had  been  a  large  reduction  in  the  last  year^  where  the 
plant  equipment  had  been  greatly  enlarged  and  the  reduction  in  the  ex- 
pense had  been  due  in  a  great  extent  to  the  general  increase  in  economy. 
Hetum ''•' Comm^ission  expense  ^  Amortixation, 

The  Commission  ordered  that  the  expenses  of  hearings  before 
the  Commission  should  be  amortized  over  a  period  of  six  years. 

Return  — Water  — Loss  due  to  floods  and  frosts  ^m  Amortization* 

In  computing  the  return  of  a  water  company,  the  Arizona  Com- 
mission held  that  any  future  loss  due  to  floods  and  frosts  was  subject 
to  amortisation  when  the  occasion  therefor  arose. 
Rates  — IPower  of  Commission  —  Contract  rates. 

Under  the  Arizona  statute  (Rev.  Stat.  1013,  chap.  11,  §  2293 
(b),  the  Arizona  Commission  is  charged  with  the  duty  of  determining 
as  to  the  equity  of  all  the  rates  of  a  water  company  including  those 
the  subject  of  contracts  with  certain  mining  companies. 
Return  — Water— Cost  of  water  for  commercial  usage  — Plant  con^ 
structed  mainly  for  industrial  uses  — Special  customers. 

The  cost  of  furnishing  water  to  a  town  may  be  fixed  at  no  more 
than  the  actual  output  expense  where  the  plant  was  primarily  con- 
structed for  th6  purpose  of  supplying  water  to  two  large  mining  com- 
panies which  required  a  continuous  and  adequate  supply,  and  whose 
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needs  involved  the  instalUtion  of  an  auxiliary  main  whether  the  town 
was  served  or  not. 
Beturri'^  Money  advanced  hy  large  cemmtmer^AUewam^ee  of  inter- 
est. 

A  water  utility  to  which  a  mining  company  had  advanced  a 
large  sum  for  plant  construction  for  the  purpose  of  securing  an  ade- 
quate and  continuous  supply  of  water  should  pay  interest  upon  such 
advancement  where,  by  the  order  of  the  Commission,  the  utility  was  en- 
titled to  earn  a  return  of  10  per  cent  upon  the  money  so  advanced. 
Return— 'Water ^Consideration  to  he  given  to  ahnormal  MMiness 
conditions. 

In  estimating  the  return  of  a  water  company,  the  Commission 
will  take  a  representative  period  in  the  past  as  a  fair  measure  of  aver- 
age future  operations,  although  the  business  of  two  large  consumers  of 
water  were  at  the  time  of  making  the  order  in  an  abnormally  de- 
pressed condition. 
Rates  —  Return  —  Amount  —  Consideration  of  interest  rates. 

In  fixing  the  rate  of  return  to  whieh  a  water  company  is  en- 
titled, the  Commission  is  not  confined  to  the  consideration  of  Interest 
rates,  nor  will  it  confine  the  return  to  the  minimum  rate  above  actual 
confiscation. 
Return^  Amount  ^Saving  due  to  sleHful  management. 

Any  saving  due  to  exceptionally  skilful  numagement  on  the  part 
of  a  utility  should  be  shared  by  the  company  and  the  consumers. 
Return  ^  Amount '^  Rate  to  which  umter  company  is  entitled. 

A  net  return  of  10  per  cent  on  the  physical  value  of  a  water 
plant,  its  location  and  purpose  being  considered,  was  held  by  the  Ari- 
zona Commission  to  be  fair  and  equitable. 
Return —>  Amount  ^  Maximum  amount  to  whieh  water  company  is 
entitled. 

A  net  return  of  12  per  cent  on  the  physical  value  of  a  water 
plant  was  held  to  be  a  reasonable  maximum  to  whieh  the  company's 
net  return  might  attain  from  a  normal  growth  of  its  business  or  the  in- 
troduction of  further  economies,  before  the  Commission  would  take 
further  action  in  revising  its  rates,  where  the  Commission  had  taken 
a  rate  of  10  per  cent  upon  its  physical  valuation  as  fair  and  equitable. 
Services^  Waters  Per   capita   consum^ption-^Reasonablen/ess. 

A  per  capita  oonsumpticm  of  water  approximately  1»150  gallons 
per  month  or  4,600  gallons  for  a  family  of  four  persons  denotes  waste. 
Service  —  Water  —  Fire  protection  —  Demand  charge. 

A  demand  charge  should  bo  fixed  by  a  water  company  for  the 
maintenance  of  a  fire  system  in  a  town,  although  the  actual  water  con- 
sumed for  this  purpose  is  likely  to  be  negligible. 
Discrimination  —  Rates  —  Water  —  Equal  rates  to  all. 

Water  consumers  with  identical  service  requirements  should  be 
charged  at  the  same  rate. 
Discrimination  ^  Rates  —  Free  service  to  employees. 

Failure  to  charge  for  water  furnished  to  employees  in  their  cot- 


Digitized  by  LjOOQ  IC 


ARIZONA  CORP.  COM.  v.  MORENCI  WATER  CO.  627 

tages  and  for  water  used  to  operate  a  turbo-electric  system  for  lighting 
the  water  plant  and  cottages  of  employees  constitutes  discrimination. 
Boies -- Reiuonahlene89  in  general. 

Rates  to  be  equitable  must  represent  as  nearly  as  possible  the 
cost  of  serving  each  consumer. 

Return -- Water  ^"Operating   expenses  ^^  Change   from  flat  rates   to 
meter  service. 

The  increase  in  operating  expenses  of  a  water  company  caused 
by  a  change  from  flat-rate  service  to  meter  service  is  a  charge  properly 
allowable  to  the  operation  account. 

Depredation  —  Water  —  Meter  services. 

A  rate  of  4  per  cent  of  depreciation  on  the  cAt  of  installation 
of  meter  services  by  a  water  company  which  the  Commission  directed 
the  company  to  install  was  fixed  as  fair  and  equitable. 
Discrimination^ Mates'^ Water '^ Per  capita  charge  to  murried  and 
single  men, 

A  water  rate  of  $1.25  per  month  for  single  men  and  $2  per  month 
for  married  men  was  held  to  be  discriminatory. 
Service  —  Payn^ent  —  Increase  o/  rates  to  permit  discount. 

The  Arizona  pommission  refused  to  permit  a  water  company  to 
increase  rates  authorized  by  the  Commission  by  10  per  cent  for  the 
purpose  of  making  a  discount  for  prompt  payment. 
Service -^  Payment  ^^  LiahiUty  of  owner  of  ImUding  for  water  fur* 
nished  tenant. 

A  water  company  may  make  such  arrangements  with  the  own- 
ers of  buildings  as  will  insure  the  prompt  payment  of  water  bills  in- 
curred bf  the  tenants  of  such  buildings. 
Service  —  Water  —  Use  hy  nonpaying  consumer. 

A  water  company  may  institute  such  rules  as  will  prevent  a 

paying  consimier  furnishing  water  regularly  to  a  nonpaying  consumer. 

Service  —  Water  —  Flat  rates  —  Am,ount  and  purpose  of  u>ater  used. 

A  water  company  furnishing  water  tmder  flat  rates  may  require 

the  consumer  to  confine  the  use  of  water  to  reasonable  quantities,  and 

for  the  purposes  prescribed  in  the  Commission's  rules. 

[May  14,  1915;  Supplemental  Opinion,  June  9,  1915.] 

Investigation  by  the  Commission  on  its  own  initiative  of  the 
rates  of  a  water  company  charged  to  large  mining  companies 
and  a  town  for  water.  The  reasonableness  of  the  contracts  under 
which  water  was  fnrmshed  to  the  mining  companies  was  held 
open  for  future  consideration  by  the  Commission;  the  rates 
charged  the  town  were  held  discriminatory  and  a  new  schedule 
was  established,  the  company  being  directed  to  provide  a  service 
connection  to  each  dwelling  or  to  each  part  of  the  dwelling  occu- 
pied by  a  family  and  to  each  commercial  consumer  of  water. 
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Appearances:  For  the  State,  G.  P.  Bullard,  Attorney  (Gen- 
eral ;  for  the  respondent,  Mrs.  Sarah  E.  Sorin,  Miss  Alice  M. 
Birdsall,  W.  L.  DuMoulin. 

By  the  Commission:  Sections  12-14  of  article  XV.  of  the 
Constitution  of  Arizona,  and  §  2295,  chapter  11,  Revised  Stat- 
utes of  1013,  require  the  Commission  to  find  and  prescribe  just 
and  reasonable  rates  and  charges,  and  §§  2311  and  2312  require 
the  enforcement  of  adequate  service  in  the  operation  of  public 
service  corpor%tions.  A  water  company  is  defined  as  a  public 
service  corporation  within  the  meaning  of  the  act. 

Pursuant  to  the  foregoing,  the  Commission  on  December  7, 
1912,  entered  complaint  of  its  own  initiative  against  The  Mor- 
enci  Water  Company  (for  convenience  herein  designated  as 
* 'company'')  for  the  purpose  of  determining  reasonable  rates  and 
adequate  service.  A  complete  accounting  and  engineering  in- 
vestigation was  made  by  the  Commission,  and  on  April  9,  1913, 
a  public  hearing  was  held  in  Morenci,  where  an  opportunity  was 
given  all  parties  interested  to  be  heard. 

General. 

The  company  was  incorporated  in  1898  for  the  purpose  of 
supplying  water  to  mine  operators  and  other  consumers  in  Mor- 
enci and  vicinity.  Its  plant  is  now  modern,  and  permits  eflB- 
cient  and  economical  operation. 

The  pumping  plant  is  situated  on  the  Eagle  river,  some  5 
miles  west  of  Morenci.  Water  is  drawn  from  wells  and  delivered 
through  IC  transmission  mains  to  storage  tanks  near  the  town. 
An  intake  system,  on  the  river  above  the  plant,  to  be  used  as 
an  auxiliary  source  of  water  supply,  was  in  the  process  of  con- 
struction at  the  time  of  the  hearing  in  the  case.  Water  is  me- 
tered to  the  mains  of  each  of  the  two  mines  served,  and  a  third 
meter  is  situated  on  the  main  to  the  town  distribution  system. 
Each  of  the  mines  owns  and  maintains  a  complete  distributing 
system. 

It  is  unnecesiSary  to  burden  this  report  with  an  extended  de- 
scription of  respondent's  physical  property.  The  engineers'  re- 
ports  in  evidence  set  forth  a  complete  and  comprehensive  de- 
scription of  the  pumps,  engines,  buildings,  and  all  other  physical 
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property,  and  it  is  sufBcient  here  to  state  that  all  such  equipment 
appears  to  be  in  accordance  with  good  engineering  practice. 

Capitalizaiion. 

The  company  incorporated  with  a  capitalization  of  100,000 
shares  of  the  par  value  of  $1  each.  The  capitalization  was  sub- 
sequently increased  first  to  150,000  shares,  then  to  200,000 
shares,  and  finally  to  500,000  shares,  of  which  150,000  were 
issued  and  outstanding  at  the  date  of  the  hearing  in  this  casa 
Later,  application  was  made  for  permission  to  sell  an  additional 
100,000  shares  at  par  for  the  purpose  of  extending  its  plant  and 
transmission  mains,  which  was  granted  by  the  Commission  in 
docket  No.  25,  September  11,  1913.  The  company  had  bonds 
outstanding,  at  the  date  of  the  hearing,  in  the  amount  of 
$100,000,  the  issue  consisting  of  400  6  per  cent  bonds  of  $250 
each,  and  maturing  50  each  year  for  eight  years,  beginning  1914. 

Statement  of  Balances  Jan.  1,  1913. 

Resources.  Dr. 

Cash  in  Bank   $16,980.22 

Imprest  Cash   (Sup't.  a/c.)    1,000.00 

4%  Time  Certificate  of  Deposit  (Bond  Reserve)    12,500.00 

OflSce  Furniture  and  Fixtures 291.32 

Horse  and  Wagon 355.00 

Oil  and  Waste  443.90 

Fuel  Oil    2,250.00 

Merchandise   (Store  Room )    3,202.80 

Meters  in  Store  Room  3,153.65 

Repair  Parts  on  hand  4,258.50 

Buildings 467.60 

Warehouse 228.44 

Talamantes  Ranch 1,090.00 

New  Construction * 45,230.19 

Plant  Account    518,446.40 

Real  Estate  and  Water  Rights  68,637.06 

$678,535.07 
Liabilities. 

Capital  Authorized  $200,000.00 

Unissued    50,000.00 

$150,000.00 

Bonds    Outstanding    100,000.00 

Advanced  Aocoimt  of  Contract — Detroit  Copper  Mining  Co 129,918.70 

Depreciation  Reserve 55,000.00 

Surplus    243,616.37 

$678,536.07 

Valuation  for  Rate  Making. 

Beepondent's  accounts,  while  not  classified  according  to  mod 

P.U.R.'16C.— 34. 
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em  rales,  are  complete  from  the  date  of  the  company's  organiza- 
tion. The  book  cost  can  be  ascertained,  and  the  results  of  past 
operation  reviewed,  to  determine  the  financial  result. 

Both  company  and  Commission  employed  engineers  to  ascer- 
tain as  to  physical  value  and  other  engineering  facts,  and  their 
reports  show  in  detail  their  findings. 

Historical  Value. — ^Briefly,  this  is  a  method  of  investigating 
the  financial  history  of  the  company  to  determine  to  what  extent 
the  plant  has  paid  operating  expenses,  depreciation,  and  "fair 
return.''  The  original  cost  of  the  property  is  used  as  a  starting 
point,  a  rate  of  depreciation  and  fair  return  assumed,  and  the 
total  disbursements,  according  to  these  assumptions,  are  then 
checked  with  the  actual  gross  revenue  received.  Any  surplus  or 
deficit  is  carried  forward,  with  interest,  to  the  next  year's  ope^ 
ations,  the  final  result  purporting  to  show  the  extent  of  the  deficit 
or  surplus  that  would  have  accrued  had  the  company  received 
exactly  a  fair  return,  depreciation  allowance,  and  current  oper- 
ating expenses.  Capital  additions  are  added  year  by  year  and 
depreciated,  thus  showing  on  the  basis  assumed  for  any  par- 
ticular case  the  present  value  of  the  plant.  It  is  obvious  that 
the  results  depend,  to  a  large  extent,  upon  the  values  assumed 
for  depreciation  reserve  charges  and  rate  of  fair  return.  It  is 
also  clear  that  any  system  of  depreciation  adaptable  to  this  op- 
eration is  more  or  less  in  error.  The  purchase  price  or  original 
cost  is  not  clearly  stated  in  the  record.  The  balance  sheet  shows 
that  the  original  purchase  for  which  stock  was  issued  comprised 
two  distinct  things, — one,  in  amount  $32,872.95,  represented 
the  purchase  price  of  the  physical  plant.  The  other,  in  amount 
$67,127.05,  is  alleged  to  have  been  paid  for  water  rights,  real 
estate,  going  concern,  etc.,  and  is  indefinite.  The  engineers 
valued  the  real  estate  at  $4,000,  some  of  which  seems  to  have  been 
acquired  subsequent  to  the  date  of  original  purchase.  For 
such  value  as  it  might  have,  we  have  compiled  a  historical  value, 
using  as  a  starting  point  the  amount  $32,872.95. 

In  no  year,  on  this  basis,  does  there  appear  a  deficit,  and 
comparing  the  two  sets  of  totals  further,  it  is  seen  that  the  re- 
sulting present  historical  value  has  been  considerably  reduced 
and  the  accraed  surplus  augmented.     The  amounts  are: — 
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On  basis  of  $100,000  original  cost 
On  basis  of  $32,872.95  original  cost 


Present 
Value 


$550,280.17 
504,992.46 


Accrued 
Surplus 


$     7,012.41 
115,358.49 


The  results  obtained  in  this  calculation  are  merely  empirical 
figures,  useful  only  as  an  indication  of  the  plant's  financial  his- 
tory, and  in  no  way  an  accurate  statement  of  its  actual  surplus 
or  book  value. 

Book  Value. — ^A  table  compiled  from  the  company's  accounts 
shows  the  original  investment  and .  additions  year  by  year,  re- 
sulting in  a  book  cost  of  $632,314.  A  depreciation  reserve  has 
been  established  of  $55,000.  Taking  this  as  the  measure  of 
depreciation,  the  present  book  value  is  $577,314. 

Reproduction  Value, — Following  the  customary  procedure, 
the  engineers  for  the  Commission  arrived  at  the  plant's  repro- 
duction value  and  present  value.  To  avoid  repetition,  the  com- 
plete summary,  including  the  engineers'  estimated  additions  to 
physical  values,  is  here  set  forth: 


Present 
Value 

$     4,000 

30,857 

977 

123,977 

179 

101,807 

7,769 

15,437 

23,256 

24,335 

12,335 

60 

307 

15,748 

86,203 

1,221 

2,400 

$450,868 
2,400 

448,468 
12,395 

436,073 

67,591 

12,395 

5,000 

$521,059 


I  Real  Estate,  etc 

II  Buildings    

III  Furniture  &  Fixtures   

IV  Equipment    

V  Tools   

VI  Pipe  Lines  

VII  Meters 

VIII  Water  Storage  Devices 

IX  Fuel  Storage  Devices 

X  Water  Supply  Sources 

XI  Stores  &  Supplies 

XII  Stationery  &  Printing 

XIII  Horses  &  Vehicles 

XIV  Miscellaneous 

XV  New  Construction i . . . 

Turbines  &  Penstock   

XVI  Discarded   Machinery    

Deduct  Discarded  Machinery  

Deduct  Supplies  ft  Stationery  . . . . 

Total  less  Overhead  Charges 

Overhead  Charges  15^%   

Supplies  ft  Stationery  

Working  Capital 

Total   


Repro.  Cost 

Depr. 

$  4,000 

36,250 

$  5,393 

1,461 

484 

146,629 

22,652 

585 

406 

122,185 

20,378 

10,745 

2,976 

17,142 

1,705 

32,660 

9,404 

29,335 

5,000 

12,335 

60 

615 

308 

17,970 

2,222 

86,203 

3,053 

1,832 

Junk  Value 

$521,228 

$72,760 

12,395 

508,833 

72,760 

78,889 

11,278 

12,395 

5,000 

$605,097 

$84,038 
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Reproduction  Cost  New  . 
Amount  of  Depreciation 


Present  Value  of  Plant 


$605,007 

84,038 


$521,059 


The  compan/s  engineers  summarized  in  a  similar  tabulation 
as  follows: 


Pumping  Plant  and  Acceasories,  and  Building 
at  Eagle  River,  Oil  and  Water  Pipe  Lines, 
Road  and  Telephone  between  Eagle  River  and 
Morenci,  and  Oil  and  Water  Tanks  and  Oil 
Pumping  Plant  at  Morenci   

Morenci  Distributing  System,  Town  Supply  . . 

Mine  Supply  Distributing  System 

Miscellaneous  Items  5% 

Hydraulic  Plant  90%  complete— 

90%  of  $69,500.00   

Engineering,  Superintendence,  Legal,  General, 
Miscellaneous  and  Organization  Expenses — 
10%    

Interest  during  Construction  Period  of  2  years 
—10%    

Real  Estate 

Rights  of  Way 

Water  Rights  

Cash,  Working  Capital ' 

Operative  or  Going  Concern  Value 


Reproduction 
Cost. 


$466,129.00 

36,696.89 

4,017.10 

25,342.15 

62,550.00 


$594,735.14 


59,473.51 


$654,208.65 
65,420.86 


$719,629.51 

5,000.00 

1,000.00 

115,000.00 

6,000.00 

10,000.00 


$866,629.51 


Reproduction 
Cost — ^Less 
Depreciation 


$388,501.36 

31,277.63 

3,213.68 

21,149.63 

62,550.00 


$506,692.30 


50,669.23 


$557,361.53 
65,736.15 


$613,097.68 

5,000.00 

1,000.00 

115,000.00 

6,000.00 

10,000.00 


$750,097.68 


The  diflFerence  in  the  reproduction  value  new,  as  submitted  by 
the  company's  and  Commission's  engineers,  is  $251,532.51,  and 
in  the  present  value  $229,038.68. .  From  the  condensed  com- 
parison following,  the  differences  in  value  are  more  clearly 
shown: 


Reproduction  Value. 

Depreciated  Value. 

Commission. 

Company. 

Commission. 

Company. 

Physical  Plant 

Overheads 

$521,228  . 
78,869 
5,000 

$599,735 

124.894 

6,000 

1,000 

116,000 

10.000 

$448,468 

67,691 

5,000 

$511,692- 

106,405 

6,000- 

1,000 

115.000 

10,000 

Working  CapiUl 

Rights  of  Way 

Water  Rights   

Groing  Value 

$605,097 

.    $856,620 

$521,059 

$750,097 
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It  is  seen  that  the  engineering  difference  of  opinion  in  value 
18  mainly  in  overheads,  intangibles,  and  water  rights. 

The  Coxnmission's  engineer  itemized  his  allowance  for  over- 
heads as  follows: 


New. 

Depreciated. 

% 
Inven. 
Value. 

Amount. 

% 
Inven. 
Value. 

Amount. 

Supervision  and  Administration   

Experimental  work,  tests,  surveys,  gen- 
eral investigation  and  engineering  . . 

Organization,  Legal  and  Promotion  . . . 

Omissions  and  Contingencies   

Interest  at  9%  on  total  investment 
during  I  of  construction  period  of  1 
year 

2 

5 
1 
2 

4i 

1 

$10,177 

25,442 

5,088 

10,177 

22,897 
5,083 

2 

6 
1 
2 

4i 
1 

$8,721 

21,804 
4,361 
8,721 

10,623 
4,361 

Casualties,  Taxes  and  Insurance 

Totals 

15i 

$78,866 

16i 

$67,691 

These  percentages  are  computed  upon  the  values  shown  on 
page  531,  ante,, aggregating  $508,833  new  and  $436,073  pres- 
ent value,  which  includes  real  estate,  furniture,  and  fixtures, 
meters,  tools,  and  possibly  other  items  not  in  any  d^ree  subject 
to  all,  if  any,  of  the  overhead  percentages  named.  The  accuracy 
of  the  report  and  the  value  of  the  recommendation  for  overhead 
allowances  would  be  enhanced  by  eliminating  such  items  as  are 
obviously  not  subject  to  all  of  the  percentages  making  up  the 
15 J  per  cent.  The  reproduction  of  the  engineer's  overhead  al- 
lowance herein  is  not  an  approval  of  the  different  items  or  the 
percentages  as  shown. 

From  the  company's  records,  the  book  value  of  the  plant,  ex- 
clusive of  going  value,  water  rights,  etc.,  is  shown  to  be  $565,- 
462.63.  This  figure  includes  in  various  inventory  accounts  an 
amount  covering  the  engineers'  item  of  "stores  and  supplies." 
To  make  it  comparable  with  the  engineers'  "reproduction  value 
new,"  it  is  only  necessary  to  add  $5,000  as  cash  in  bank,  making 
a  total  of  $570,462.63,  as  compared  with  the  Commission's  re- 
production value  of  $605,097,  and  the  company's  value  of  $856,- 
629.51. 

The  methods  pursued  by  the  engineers  in  reaching  the  fore- 
going results  are  too  involved  to  admit  of  any  comparison  item 
by  item  with  the  book  value.    For  example,  we  have  no  way  of 
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knowing  whether  any  particular  item  appearing  in  the  aoeounts 
could  be  reproduced  at  lees  expense  now  than  at  the  date  of  its 
actual  installation,  since  the  engineers,  through  a  more  l(^cal 
segregation,  may  have  grouped  part  or  all  of  the  cost  of  the  unit 
in  question  with  some  allied  unit.  Upon  the  record,  we  conclude 
that  costs  of  construction  have  decreased  in  the  period  covered 
by  the  life  of  this  plant  Assuming  the  books  to  have  been 
properly  kept,  we  are  certain  that  all  expenses  incurred  in  en- 
gineering, legal  expenses,  contingencies,  and  the  various  allied 
costs  usually  considered  as  ^'overheads/'  are  included  in  the 
book  value. 

The  item,  "interest  during  construction,"  is  one  of  the  largest 
single  items  in  the  overheads,  as  it  usually  is  in  an  estimate  of 
"reproduction  value."  The  books  show  that,  in  this  case,  the 
original  purchase  of  physical  property  amounted  to  $32,872.95, 
and  that  subsequent  additions  were  largely  financed  from  earn- 
ings. 

Figuring  overheads  at  12  per  cent  of  the  inventory  values 
which  the  Commission  has  heretofore  approved  in  other  cases,  the 
following  results  would  obtain : 


Reproduction   Value 
Present   Value    


Commission. 


$587,288 
605,797 


Company. 


$803,103 
704,496 


The  figures  quoted  are  the  engineers'  estimates  of  "reproduc- 
tion value"  of  the  plant,  which  value  is  defined  by  them  as  fol- 
lows: 

"The  engineer  must  place  himself  in  the  position  of  one  de- 
signing or  constructing  a  hypothetical  or  imaginary  plant,  which, 
when  completed,  will  be  finally  identical  with  the  plant  under 
consideration.  This  recreation  involves  consideration  of  units, 
such  as  structures,  temporary  construction  plant,  and  conditions 
of  hazard,  which  would  necessarily  disappear  upon  the  final 
completion  of  the  plant,  but  which  must  be  considered  in  esti- 
mating the  cost  of  the  plant ;  he  must  make  his  estimates  on  the 
basis  of  his  past  experience  and  foresight.  The  responsibility 
of  the  engineer,  therefore,  is  precisely  the  same  as  that  which  be 
would  have  to  assume  in  planning  or  constructing  any  new  work. 

"The  value  obtained  from  the  reproduction  method  is  made  up 
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in  the  estimation  of  many  small  quantities  in  unit  prices.  On 
account  of  the  number  of  these  small  component  parts,  any 
error  in  the  unit  price  must  necessarily  be  multiplied,  and  may 
very  materially  affect  the  final  result.  In  other  words,  the  rea- 
soning is  from  the  small  details  to  the  gross  result,  and  the  fact 
that  the  estimate  is  made  in  such  minute  detail  tends  to  prevent 
the  proper  revision  of  the  total  value,  and  to  substantiate  smaller 
errors  which  seem  immaterial  when  considered  in  the  unit,  but 
which  materially  affect  the  value  of  the  structure  as  a  whole." 

In  order  to  make  this  definition  applicable  to  the  valuation 
of  certain  of  the  intangibles,  we  believe  it  must  be  amplified  to 
include  the  element  of  time.  It  seems  perfectly  feasible  to  value 
physical  structures  ^^at  the  cost  which  would  be  incurred  in 
reproducing  them  at  the  present  normal  prices  of  material  and 
labor,'^  and  equally  feasible  to  produce  the  effect  of  piecemeal 
construction  through  a  proper  grouping  of  the  units.  However, 
to  fix  certain  other  component  parts  of  the  complete  value,  such 
as  the  capitalized  cost  of  securing  money  or  the  interest  on 
money  awaiting  expenditure  in  construction,  it  appears  that  the 
given  plant's  actual  history,  in  so  far  as  such  is  available,  should 
not  be  disregarded,,  and  that  the  time  element  should  receive  its 
due  weight. 

Other  Elements  of  Valuation. — ^Kespondent  apparently  did 
not  press  the  original  claim  of  $115,000  for  water  rights,  nor  is 
the  claim  for  rights  of  way  and  going  value,  aggregating  $11,000, 
mentioned  in  the  testimony.  These  items  were  evidently  dis- 
regarded or  greatly  reduced  when  the  engineers  for  company  and 
Commission  reached  an  agreement  of  $525,000  as  a  fair  total 
present  value  of  the  plant.  It  might  be  fairly  assumed  that 
some  such  process  resulted  if  any  accumulations  for  depreci- 
ation reserve  were  considered  as  being  in  any  way  a  part  of  the 
plant's  present  value.  However,  we  have  considered  each  of 
these  elements  on  its  individual  merits,  and  apart  from  the  agree- 
ment, in  arriving  at  our  conclusions  concerning  present  value. 

ValtuUion  Found  and  Used  aa  a  Basis  for  Bale  Order. — As 
is  shown  above,  a  wide  difference  of  opinion  between  the  opposing 
engineers  prevailed  when  the  question  of  valuatkm  was  first 
approached.^  These  differences  were  finally  harmonized,  and 
the  engineer  for  the  Commission  and  the  engineer  for  the  corn- 
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pany  agreed  that  a  proper  valuation  to  be  used  for  rate  maHog 
was  $525,000,  including  working  capital  and  all  property  tan- 
gible and  intangible  as  of  March  1,  1913^  which  also  includes 
$86,203,  ^improvements  under  construction''  as  of  the  date  of 
the  report  and  agreement,  August  30,  19 13, 

For  the  purpose  of  ascertaining  and  prescribing  reasonable 
rates,  this  valuation  will  be  accepted  and  approved  subject  to 
future  complaints  or  revaluations.  We  are  of  the  opinion  that, 
all  facts  of  record  duly  considered,  this  valuation  is  liberal 
As  will  be  shown  later  in  this  report,  certain  contracts  and 
arrangements  exist  between  two  mining  companies,  the  largest 
consumers  of  water,  and  the  company,  which  will  continue  un- 
disturbed, and  the  only  consumers  affected  by  a  revision  of  rates 
are  the  small  or  domestic  consumers.  A  difference  in  valuation 
of  $25,000  would  not  greatly  change  rates  to  be  charged  this 
affected  class. 

Acceptance  of  the  joint  engineers'  recommendation  of  a  valu- 
ation of  $525,000  is  not  an  approval  of  all  the  methods  and 
factors  employed  in  arriving  at  such  amount,  but  is  taken  as  a 
somewhat  liberal  valuation,  sufficiently  accurate  for  the  pur- 
poses of  the  order  to  be  entered  respecting  rates* 

Depredation. 

The  engineers  have  presented  a  detailed  estimate  of  the  annual 
allowance  necessary  to  maintain  an  adequate  depreciation  re- 
serve. This  is  the  largest  single  item  of  operating  expense,  and 
merits  careful  examination.  At  best,  the  figure  finally  dete^ 
mined  is  an  estimate,  and  may  exceed  or  fall  short  of  meeting 
actual  future  conditions.  Should  such  prove  to  be  the  ease,  the 
remedy  lies  in  further  review  by  the  Commission. 

The  Commission's  engineers  developed  a  table  showing  the 
value  of  each  item  of  equipment,  together  with  the  age  of  that 
item  and  its  estimated  annual  rate  of  depreciation  on  a  straight- 
line  basis.  The  result  is  a  total  annual  depreciation  of  physical 
equipment  of  $14,638,  or  3.5  per  cent  of  the  reproduction  value 
of  such  equipment.  The  engineers  state  that  all  local  conditions 
were  considered  in  fixing  the  depreciation  rates,  and,  as  a  check, 
an  average  life  table  was  prepared  and  used  with  the  estimated 
total  depreciation,  to  determine  an  average  annual  depreciation. 
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The  result  is  the  sum  of  $14,361,  which  checks  the  above  figure 
closely.  In  the  summary  of  valuation,  as  shown  here,  depreci- 
ation on  overheads  was  included  by  engineers  at  the  same  rate 
that  obtained  on  the  physical  property.  Obviously,  this  is  er* 
roneoufl. 

Since  the  engineers  arrived  at  an  agreed  annual  depreciation 
allowance  of  $15,750,  we  have  also  taken  this  amount  in  arriving 
at  rates  in  the  order  issued  herein. 

An  analysis  of  the  overheads  set  forth  by  the  engineers  leads 
to  the  conclusion  that  while  many  and  possibly  all  of  the  items 
are  properly  allowable  in  some  amount  as  elements  of  value  for 
rate  making,  yet  certain  of  these  items  do  not  disappear  as  the 
plant  ages.  In  other  words,  it  would  seem  that  some  of  this  es- 
timated expense,  while  incurred  in  the  original  development  of 
the  plant,  will  never  reoccur,  either  directly  or  indirectly,  to 
become  a  charge  against  the  depreciation  reserve  fund.  It  might 
seem  that,  from  a  strictly  scientific  standpoint,  certain  of  the 
overhead  expenses  should  be  amortized  in  some  manner.  The 
whole  subject,  however,  involves  such  difficulties  arising  from  the 
uncertainty  both  of  the  amount  and  nature  of  the  expenses  in 
question,  that  the  most  equitable  procedure  seems  to  lie  in  a 
capitalization  of  a  reasonable  amount  and  an  apportionment  be- 
tween the  value  new  and  the  present  value  upon  a  basis  arbi- 
trarily determined  from  a  consideration  of  all  the  relevant  facts 
of  record. 

Operating  Expenses. 

The  operating  expenses  for  the  three  years  prior  to  the  hear- 
ing appear  as  follows: 

Income  and  Operating  fizpenses. 


Bamings: 

Commercial  Sales 

Industrial  Sales — A.  C.  Co 

«    — D.  C.  M.  Co 

A  of  Advances  by  D.  C.  M.  Co.  and 
average  interest  @  6% 

Operating  Easpen^e^. 
Pwnping:  * 

Fuel   

OU  and  Waste   

Miaoellaneoua  Supiplies   


1910 


$42,028.06 
49,051.72 
33,807.48 

20,065.70 


$144,452.96 


$44,707.00 

1,377.87 

739.45 


1911 


$43,894.36 
50,226.61 
38,606.50 

20,065.70 


$152,793.17 


$42,581.97 

1,187.81 

471.70 


1912 


$47,874.89 
69,382.53 
87,105.62 

20,065.70 


$174,428.84 


$33,215.64 

2,225.76 

604.63 
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Income  and  Operating  Expenses — Continued, 


Labor  

Fuel  Oil  System 


Distribution: 

Labor — Maint.  Plant  Equipment 

Supplies —  "  "  " 

Labor — Maint.  Dist.  System 

Supplies—  "  "         "        

Repair  Parts  

Tools   


General : 

Superintendence    

Office — Salaries    

Administrative  Officer  Salary  . 
Postage,  Printing  and  Supplies 
Rent  of  Office  and  Grounds   . . . 

33%  of  £ap[le  Expense 

Hauling  and  Teaming 


Undistributed: 

Legal  Expense 

Income  Tax   

Expense  in  connection  with  application 
for  Increased  Capitalization   


Total  of  Above  Items 


Depreciation: 
Taxes: 


Contingencies  (Extraordinary)  : 
Payment  to  Robinson  for  surveying  in 

i900   

Extra  Labor  due  to  Floods 


Total  Operating  Expenses 


yet  Operating  Revenue: 
Non-Operating  Revenue: 


Gross   Income 


1910 


12,291.70 
631.65 


$59,747.67 

$1,450.00 
3,873.34 
5,060.83 
4,910.60 
2,482.21 
274.94 


$18,051.92 

$2,400.00 
1,670.00 
600.00 
713.49 
404.00 
546.26 
1,766.19 


$8,298.94 


$133.80 


$86,232.33 

$15,000.00 

$2,180.14 

$2,404.23 


$19,584.37 

$105,816.70 

$38,636.26 
2,214.47 


$40,860.73 


1911 


12,160.75 
428.53 


$56,830.76 

$960.00 
3,238.70 
3,035.00 
2,969.03 
3,681.55 
677.69 


$14,651.97 

$2,650.00 
1,650.00 
600.00 
954.82 
264.00 
471.70 
953.39 


$7,543.91 


$85.14 


$79,011.78 

$15,000.00 

$2,494.09 

$876.50 


$18,369.59 

$97,381.37 

$55,411.80 
1,097.60 


$56,509.40 


1912 


9,609.10 
347.03 


$46,002.16 

$1,482,75 
2,804.87 
3,716.33 
2,067.95 
1,647.27 
1,129.60 


$12,847.77 

$3,000.00 
1,514.63 
600.00 
468.01 
264.00 
613.00 
1,065.70 


$7,525.34 

$750.00 
250.72 

589.40 


$67,965.39 

$25,000.00 

$3,577.67 


$500.00 
776.45 


$29,853.12 

$97,818.51 

$76,610.33 
408.25 


$77,018.58 


These  figures  will  be  examined  for  two  purposes, — to  deter- 
mine the  efficiency  of  operation,  and  to  estimate  the  expense  to 
be  incurred  in  future  operation. 

Efficiency  of  Operation. — A  feature  of  past-operating  expense 
IB  the  large  portion  of  the  total  charged  to  plant  operation.    Tho 
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reason  for  this  will  be  developed.  The  system  as  a  whole  has 
maintained  a  remarkable  plant  efficiency.  Taking  the  figures 
for  1912,  the  results  are  as  follows: 

Pumping  EzpenBe $46,002.16 

Maint.  and  Repairs   12,847.77 

General    7,525.34 

Undistributed   1,590.12 

Extraordinary    1,275.45 

Taxes    3,577.67 

Total    $72,818.51 

Depreciation   25,000.00 

Total $97,818.51 

Pump  Displacement   754,100  M  gals. 

Water  Consumption: — 

Detroit  Copper  Mining  Co 305,600  M 

Arizona  Copper  Co 313,200  M 

Morenci  79,600  M 

Plant   12,900  M 

Total 711,300  M  gals. 

Total  Loss  in  Pumps  and  Line 42,800 

or  6.75%  of  total  displacement. 

Cost  per  M  gallons  displaced   (deprec.  not  Incl.) •     .0966 

"     "        "       consumed        "         "       "  1024 

Pumping  expense  per  M  gal.  displaced    0610 

•»  «  **    «*     '«      consumed 0647 

It  appears  that  to  some  extent  the  water  to  the  town  and 
plant  was  estimated.  The  remaining  figures  are  from  meter 
readings  and  recorded  pump  revolutions.  The  above  results 
demonstrate  that  the  plant  and  transmission  mains  are  being 
operated  and  maintained  at  a  high  efficiency.  The  economy  of 
operation  can  be  determined  only  by  comparison  with  other 
plants,  and  such  a  comparison  would,  we  believe,  reflect  credit 
upon  this  plant's  operation. 

Pumping  Costs. — ^For  the  years  1910,  1911,  and  1912,  the 
respective  pumping  expense  is  shown  to  be  $69,747.67,  $56,830.- 
76,  and  $46,002.16.  The  reduction  in  1912  is  explained  by 
the  occurrence  of  serious  oil  losses  in  the  two  preceding  years  due 
to  breaks  in  the  oil  line.  The  amount  of  loss  can  be  checked^ 
however,  and  the  following  figures  arrived  at : 

Gallons  of  Water  Pumped  per  Gallon  of  Oil  Consumed. 

1910    738 

1911    784 

1D12    838 
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Aside  from  the  possibility  of  further  accidents  to  the  oil  line^ 
it  is  fair  to  assume  the  pumping  costs  of  1912  as  a  working  basis 
in  this  report. 

Distribution  Costs. — The  distribution  expense  for  1910- 
1911-1912  was,  respectively,  $18,061.92,  $14,651.97,  and  $12,- 
847.77.  The  reduction  appearing  in  this  part  of  the  expense 
cannot  be  attributed  to  any  one  item,  but  seems  to  come  from  a 
general  increase  in  economy.  The  item  of  repair  parts  is  much 
lower  in  1912  than  in  the  preceding  two  years.  The  engineers 
contend  that,  with  added  plant  equipment,  a  normal  allowance 
under  this  head  would  be  more  nearly  expressed  by  an  average 
of  the  account  over  the  three-year  period,  a  contention  that  seems 
reasonable,  and  we  have  treated  our  results  accordingly. 

Oeneral  Expense. — The  expense  under  this  classification  for 
the  years  1910-1911  and  1912,  amounted,  respectively,  to  $8,- 
298.94,  $7,543.91,  and  $7,525.34.  Superintendence  has  in- 
creased as  the  plant  expanded,  otherwise  the  expenses  chargeable 
to  this  classification  have  been  practically  the  same.  We  do 
not  deem  the  amount  for  superintendence  in  1912  to  be  excessive, 
and  believe  that  otherwise  an  average  of  the  three  years  will  be 
sufficient  as  an  estimate  of  a  normal  allowance  for  .general  ex- 
pense. It  should  be  noted  that  the  expense  so  allowed  reflects  the 
character  of  the  plant's  administration  and  the  method  of  col- 
lecting consumers'  accounts. 

Any  changes  in  the  general  method  of  making  rates  or  in  the 
collection  of  accounts  will  be  considered  in  its  relation  to  general 
expense,  and  any  necessary  compensation  in  the  matter  of  general 
expense  will  be  allowed.  The  discussion  of  this  phase  of  oper- 
ation will  be  presented  elsewhere  in  this  report. 

Undistributed. — The  total  amount  properly  allowable  under 
this  heading  is  exceedingly  difficult  of  predetermination.  In 
past  years,  the  expense  actually  incurred  has  been  n^ligiblc. 
Certain  state  fees  are  of  known  amounts,  however,  as  is  the 
expense  to  the  company  for  proceedings  before  the  Commission. 
The  Commission  expense,  part  of  which  is  for  a  hearing  for 
permission  to  increase  the  company's  capitalization,  and  the  re- 
mainder for  this  rate  case,  amounts  to  $7,475,  and  will  be  amo^ 
tized  over  a  period  of  six  years,  thus  making  a  charge  of  $1,246 
annually  in  the  operating  expense  of  the  company. 
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Extraordinary  Expense. — It  appears  that  expense  under  this 
head  consists  of  two  entries, — one  being  a  long-delayed  claim  for 
engineering  services,  iiT  amount  $500,  paid  to  defendant's  wit- 
ness George  M.  Bobison,  and  the  other  being  expenses  incident 
to  floods  at  the  pumping  station.  It  has  been  maintained  by  ex- 
perts in  this  case  that  floods  were  likely  to  be  of  frequent  occur- 
rence, and  the  Commission  is  asked  to  allow  $1,350  annually  as 
an  operating  expense  to  care  for  the  ensuing  damage  from  this 
cause.  A  further  amount  of  $500  per  annum  is  asked  for  repair 
damage  due  to  frosts.  The  record  is  not  exactly  clear  as  to 
whether  these  amounts  are  to  be  considered  as  amortization  of 
past  losses,  or  whether  they  are  an  estimate  of  the  amounts  nec- 
essary for  future  years.  It  would  seem  reasonably  certain  that 
if  the  amounts  actually  expended  were  charged  into  the  operate 
ing  expense,  and  the  company  were  able  to  make  a  fair  return 
for  those  years  in  addition  to  such  charge,  the  matter  could 
be  dismissed  at  once.  If,  however,  it  is  the  wish  to  make  these 
amounts  a  permanent  charge  against  consumers  to  cover  possible 
floods  in  the  future,  the  Commission  is  confronted  with  the  diflS- 
cult  task  of  predetermining  the  amount  of  flood  and  frost  dam- 
age. For  the  purposes  of  this  report,  we  will  accept  the  statement 
that  such  damage  is  unavoidable.  However,  we  find  it  diflScult 
to  accept  any  definite  amount  as  representing  even  an  approxi- 
mation of  the  expense  of  this  nature  that  will  occur  in  the  future. 
As  a  matter  of  fact,  we  consider  this  sort  of  expense  as  subject 
of  amortization,  and  shall  so  treat  it  when  the  occasion  arises. 

Summary. — In  estimating  the  necessary  gross  revenue,  we 
have  been  guided  by  considerations  set  forth  in  the  forgoing 
paragraphs.  However,  we  have  weighed  some  of  the  individual 
items  in  reviewing  operating  expenses  over  a  period  of  years,  and 
a  complete  and  detailed  summary  is  given  in  another  part  of  this 
report. 

Mining  Company  Contracts. — A  contract  between  defendant 
and  the  Arizona  Copper  Company,  and  one  between  defendant 
and  the  Detroit  Copper  Mining  Company,  each  contract  relating 
to  charges  for  water,  are  entered  in  the  record  of  this  case.  Sec^ 
tion  2298  (b)  of  chapter  11,  Eevised  Statutes  of  1913,  states 
as  follows: 
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"Except  as  in  this  section  otherwise  provided,  no  public  serv- 
ice corporation  shall  charge,  demand,  collect,  or  receive  a  greater 
or  less  or  different  compensation  for  any  product  or  commodity 
furnished,  or  to  be  furnished,  or  for  any  service  rendered,  or  to 
be  rendered,  than  the  rates,  tolls,  rentals,  and  charges  applicable 
to  such  product  or  commodity  or  service  as  specified  in  its  sched- 
ules on  file  and  in  effect  at  the  time,  nor  shall  any  such  public 
service  corporation  refund  or  remit,  directly  or  indirectly,  in 
any  manner  or  by  any  device,  any  portion  of  the  rates,  tolls, 
rentals,  and  charges  so  specified,  nor  extend  to  any  corporation 
or  persons  any  form  of  contract  or  agreement,  or  any  rule  or 
regulation,  or  any  facility  or  privilege,  except  such  as  are  r^- 
larly  and  uniformly  extejided  to  all  corporations  and  persons; 
provided,  that  the  Commission  may,  by  rule  or  order,  establish 
such  exceptions  from  the  operation  of  this  prohibition  as  it  may 
consider  just  and  reasonable  as  to  each  public  service  corpo- 
ration." 

Hence  the  duty  devolves  upon  this  Commission  of  determin- 
ing as  to  the  equity  of  all  rates  in  this  case,  including  those  sub- 
ject of  contracts  with  the  mining  companies. 

In  a  broad  way,  our  rate  findings  will  be  based  upon  the  cost 
of  service.  A  thorough  investigation  of  the  record  fails  to  re- 
veal any  proper  basis  for  the  allocation  of  investment  and  oper- 
ating expense  to  the  two  mines  and  the  tovm.  Certain  of  the 
items  could  be  assigned  directly.  Other  items  of  operating  ex- 
pense could  be  apportioned  on  an  output  basis.  Our  engineers 
have  estimated  that  48.5  per  cent  of  the  total  operating  expense 
varies  directly  with  the  output.  This  figure  was  determined  by 
engineers  familiar  with  the  operation  of  this  plant,  and  is  in- 
teresting because  of  the  indication  it  affords  on  the  subject  of  a 
minimum  rate,  but  leaves  us  with  no  basis  for  allocating  invest- 
ment return  and  capacity  expense. 

The  plant  was  constructed  primarily  for  the  purpose  of  sup- 
plying water  to  the  mines  and  concentrators.  No  expense  was 
spared  to  provide  a  continuous  and  adequate  supply.  The  con- 
tinuity of  supply  is  highly  important,  and  would  involve  the  in- 
stallation of  an  auxiliary  main  whether  the  town  were  served  or 
not.  It  was  a  prudent  policy  from  an  engineering  standpoint  to 
provide  a  heavy  reserve  capacity  in  plant  equipment.     Were  a 
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new  source  of  water  supply  introduced  to  serve  the  town,  the  cost 
to  the  old  plant  of  serving  the  mining  companies  would  not  be 
appreciably  changed.  From  this  standpoint,  the  town's  consump- 
tion costs  no  more  than  the  actual  output  expense. 

On  the  other  hand,  assume  that  the  town  had  to  maintain  its 
own  plant  on  Eagle  river.  A  much  smaller  investment  and  pay 
roll  would  result  Pumping  costs  per  M  gallons  of  water  would 
in  all  probability  be  increased  as  would  the  maintenance,  distri- 
bution, and  general  expense. 

Taking  the  year  1912,  it  is  shown  that  the  total  water  dis- 
placed by  the  pumps  was  approximately  754,100  M  gallons.  The 
output  expense  as  estimated  for  the  period,  amounted  to  $33,- 
356.56  or  4.4  cents  per  M  gallons.  Water  consumed  by  town  and 
mines  totaled  711,800  M  gallons,  and  the  output  expense  was 
therefore  4.7  per  M  gallons. 

The  water  consumption  and  revenues  are  summarized  as  fol- 
lows: 


M  Gals. 
Consumed. 

Rev. 
1912 

Rate  per 
M  Gals. 

Detroit  Copper  Mining  Co 

305,600 

313,200 

79,600 

12,900 

$57,172 
69,382 

47,875 

$.187 

Arizona  Copper  Co ...• 

.221 

Morenci • 

.601 

Plant   

Average  revenue  per  M  gals.  24.5^. 

Assuming  that  the  output  expense  is  indicated  within  reason- 
able limits  by  4.4  cents  per  M  gallons,  it  follows  that  the  ca- 
pacity expense  under  existing  charges  was  divided  about  equally 
between  each  of  the  two  mining  companies  and  the  town.  The 
plant  consumption  was  evidently  not  taken  into  account. 

Assuming  the  same  revenue,  but  apportioning  it  on  a  basis 
of  water  consumed,  the  results  would  be  as  follows : 


Detroit  Copper  Mining  Co. 

Arizona  Copper  Co 

Morenci  

Plant    


M  Gals. 
Consumed. 


305,600 

313,200 

79,600 

12,900 


Per 
Cent. 


43.0 

44.0 

11.2 

1.8 


Revenue. 


$75,004 

76,749 

19,536 

3.140 


("Plant  Revenue"  in  this  case  merely  represents  an  operating  charge.) 
The  results  of  the  foregoing  analysis  present  the  two  extreme 
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cases.  We  believe  that  a  proper  adjustment  of  domestic  rates 
will  very  nearly  equalize  any  discrepancies  existing  between 
charges  to  the  mines  and  charges  to  the  town. 

An  unusual  condition  in  supplying  water  to  the  Detroit  Cop- 
per Mining  CiHupany  exists.  The  company  found  it  necessary 
to  enlarge  its  plant  to  enable  it  to  supply  the  amount  of  water  de- 
manded by  the  Detroit  Copper  Mining  Company.  The  mining 
company,  to  aid  in  financing  this  plant  extension,  advanced 
$173,225  under  contract  to  accept  water  in  payment  on  the  basis 
of  annual  credits  of  $14,436,  thus  making  the  period  of  payment 
twelve  years.  This  mining  company  agreed,  in  addition,  to  pay 
the  rate  of  12^  cents  per  thousand  gallons  for  all  water  con- 
sumed. The  contract  further  provides  that  the  advance  rental 
shall  carry  no  interest,  and  fixes  the  minimum  monthly  consump- 
tion of  the  copper  company  at  350  gallons  per  minute  and  the 
maximum  at  600  gallons  per  minute.  The  cost  of  pumping 
water,  in  consideration  of  this  advance,  has  been  charged  into 
various  general  operating  expense  accounts.  The  plant  exten- 
sions financed  with  the  advance  were  charged  to  the  proper  cap- 
ital and  construction  accounts.  It  does  not  appear  that  the  equip- 
ment so  purchased  is  used  exclusively  in  delivering  water  to 
this  one  consumer;  conversely,  the  record  shows  that  the  pump- 
ing equipment  and  transmission  mains  are  operated  as  a  unit 
and  with  complete  flexibility  as  regards  delivery  of  water  through 
any  main  from  any  pumping  engine. 

This  advance  water  rental  partakes  of  the  nature  of  a  loan. 
It  seems  that  a  proper  adjustm^it  as  between  the  rates  of  the 
Detroit  Copper  Mining  Company  and  other  less  favored  consum- 
ers would  lie  in  the  inclusion  of  a  proper  interest  allowance ;  such 
an  allowance  to  be  considered  as  added  to  the  revenue  derived 
from  sales  to  the  Detroit  Copper  Mining  Company.  The  money 
advanced  is  invested  in  a  plant  which,  by  the  provisions  of  the 
order  in  this  case,  is  allowed  to  earn  10  per  cent  as  a  fair  return, 
and  it  therefore  seems  reasonable  to  include  this  rate  of  interest 
upon  the  advance. 

The  Arizona  Copper  Company  has  contracted  a  definite  mini- 
mum consumption  of  500  gallons  per  minute,  with  the  right  to 
use  up  to  600  gallons  per  minute  all  at  the  rate  of  22  cents  per 
thou  and  gallons.    We  are  advised  that  n^otiations  were  started 
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since  the  submission  of  this  case  for  a  further  amount  of  600 
gallons  per  minute,  to  be  charged  at  15  cents  per  thousand  gal- 
lons, and  it  is  stated  that  additional  plant  equipment  has  been  in- 
stalled to  care  for  such  additional  consumption.  No  copy  of 
such  contract  has  reached  this  office  for  approval,  and  we  there- 
fore assume  that  the  negotiations  failed. 

For  the  purposes  of  this  report,  it  is  not  necessary  that  the 
Commission  pass  upon  the  equity  of  the  terms  of  the  contracts 
between  respondent  and  mining  companies.  We  believe  that,  in 
the  light  of  the  record,  the  rates  now  effective  for  water  for  min- 
ing purposes  should  be  continued  in  effect  until  further  review  of 
this  Commission. 

Summarizing  the  operation  of  1910,  1911,  and  1912,  it  is 
shown  that  on  any  basis  of  calculation,  the  rates  for  domestic  con- 
sumers in  Morenci  have  been  excessive.  Through  delay  in  ei^ 
tering  an  order  in  this  case,  respondent  has  received  excessive 
return  during  an  additional  period  of  two  years.  We  have,  of 
necessity,  based  our  order  in  this  case  on  the  history  of  the  plant, 
to  the  last  day  of  May,  1913,  and  have  estimated  both  revenues 
and  expense  on  figures  available  on  that  date.  The  volume  of 
business  done  by  the  Morenci  Water  Company  depends  largely 
upon  the  copper  market.  The  effect  of  any  present  abnormal 
condition,  as  far  as  respondent's  business  is  concerned,  should  be 
largely  offset  by  the  unrestricted  operation  during  the  past  two 
years.  We  cannot  attempt  to  anticipate  future  conditions  too 
closely,  but  must  assume  that  a  careful  review  of  a  representa- 
tive period  in  the  past  will  be  a  fair  measure  of  average  future 
operations.  The  most  careful  estimate  of  operating  expense  and 
income  may  prove  to  be  either  too  large  or  too  small,  and  should 
such  result  obtain,  the  remedy  lies  in  further  review  by  the  Com- 
mission. 

Fair  Return, — ^Respondent  claims  as  a  fair  net  return  the 
amount  of  10  to  12  per  cent  of  the  value  of  its  property,  and  in 
support  of  such  claim  offers  the  testimony  as  to  interest  rates  on 
small  loans. 

Somewhat  more  general  in  soope  is  Mr.  H.  S.  Van  Gorder's 
testimony: 

P.U.R.'15C.— 35. 
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Q.  Do  you  ever  loan,  are  loans  ever  made  at  less  than  12  per 
cent? 

A.  Yes,  short-time  loans,  where  the  security  is  extraordi- 
narily good. 

Q.  But,  from  your  experience  as  cashier  of  the  bank,  you  can 
state  that  the  prevalent  rate  of  interest  here  is  12  per  cent  ? 

A.  Yes,  Ma'am. 

We  fail  to  see  much  value  in  testimony  of  this  character. 
Even  if  interest  rates  were  the  only  factor  in  determining  a  fair 
return,  it  would  be  necessary  to  consider  the  size  of  the  loan,  the 
nature  of  the  security,  and  to  some  extent  the  character  of  the 
men  backing  the  enterprise.  The  bonds  issued  against  this  plant 
draw  only  6  per  cent. 

However,  we  are  not  confined  to  a  consideration  of  interest 
rates,  nor  should  the  minimum  rate  above  actual  confiscation 
govern.  A  well-secured  loan  of  $500,000  at  6  per  cent  is  favor- 
ably viewed  by  capital  in  a  time  of  normal  money  conditions. 

Respondent's  plant  was  built  primarily  to  serve  the  mines  in 
the  district,  and  such  service  is  secured  by  contracts  for  a  long 
period  in  the  future.  The  property  is  strengthened  as  an  in- 
vestment by  the  fact  that  all  domestic  and  commercial  service, 
totaling  about  one  third  of  the  plant's  gross  sales,  is  a  practical 
monopoly,  and  guaranteed  as  such  by  the  state  so  long  as  ade- 
quate service  is  rendered. 

That  either  or  both  of  the  mining  companies  would  undertake 
to  duplicate  defendant's  elaborate  and  costly  plant  for  the  pur- 
pose of  rendering  water  service  to  their  own  works  seems  to  us  to 
be  too  remote  a  contingency  to  be  worthy  of  consideration,  par- 
ticularly as  they  have  aided  in  the  financing  of  respondent's^ 
plant  and  have  arranged  their  distributing  equipment  to  form  an 
integral  part  of  it. 

As  noted  elsewhere  in  this  report,  respondent  operates  at  high 
efficiency  as  compared  with  other  pumping  plants.  This  is  due 
in  part  to  favorable  loading  conditions,  but  is  also  due  in  a  large 
measure  to  able  management  and  to  competent  engineering  in  the 
design  of  the  plant.  It  seems  proper  to  encourage  and  promote 
such  a  character  of  management  as  will  produce  economy  in  op- 
eration, and  it  follows  that  any  savings  due  to  exceptionally 
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skilful  management  should  be  shared  by  company  and  consum- 
ers. 

From  the  facts  before  us,  we  are  of  the  opinion  that  a  net  re- 
turn of  10  per  cent  of  the  physical  value  of  this  plant,  its  location 
and  purpose  considered,  is  fair  and  equitable.  To  promote  sta- 
bility in  respondent's  affairs,  and  to  prevent  harmful  and  un- 
necessary disturbance  of  its  rates,  we  deem  12  per  cent  to  be  a 
reasonable  maximum  to  which  respondent's  net  return  may  at- 
tain from  a  normal  growth  of  its  business  or  the  introduction  of 
further  economies,  before  this  Commission  shall  take  further 
action  in  revising  its  rates. 

Rates. 

Approximately  85  per  cent  of  the  water  pumped  is  sold  to  the 
mining  companies,  and  we  assume  that  this  water  is  metered  and 
paid  for  to  the  last  drop.  The  remaining  15  per  cent  is  distrib- 
uted by  the  company  to  domestic  consumers,  and  the  record  in- 
dicates that  this  distribution  of  water  is  not  done  efficiently  and 
economically.  The  per  capita  consumption  is  approximated  by 
the  auditor  at  1,150  gallons  per  month  or  4,600  gallons  for  a 
family  of  four  persons.  Considering  the  absence  of  water  using 
fixtures,  this  consumption  seems  excessive;  in  other  words,  de- 
notes waste.  We  note  the  curve  of  water  consumption  in  this 
connection.  In  the  curve  denoting  the  consumption  of  the  town 
of  Morenci,  there  appears  a  sudden  drop  in  the  year  1912,  ex- 
plained by  the  engineers  as  follows: 

"Your  attention  is  directed  to  the  rapid  descent  of  the  curve 
representing  the  town  consumption  for  the  year  1912.  This  was 
due  to  the  installation  of  meters  during  the  latter  part  of  the 
year  1911,  thereby  cutting  out  a  great  part  of  the  loss  due  to 
waste." 

Thus,  the  waste  is  shown  to  occur  in  all  probability  in  the 
excessive  use  of  water  by  the  consumers,  rather  than  by  leaking: 
mains  and  services. 

The  town,  although  unincorporated,  enjoys  certain  municipal 
conveniences,  notably  a  sewer  system  and  fire  protection.  Since 
real  estate  improvements  to  a  great  extent  are  the  property  of  the 
mining  companies,  it  is  clearly  to  their  advantage  to  maintain 
a  fire  system.     The  actual  water . consumed  for  this  purpose. is. 
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likely  to  be  negligible,  but  a  demand  charge  should  be  and  will 
be  recognized.  Similar  oonsiderationfi  hold  in  the  case  of  the 
sewer  system,  with  the  difference  that  water  in  larger  quan- 
tities will  be  used,  and  the  water  company  must  be  reimbursed 
therefor. 

The  rates  provided  for  respondent  must  include  charges  for 
the  following  classes  of  consumers: 

1.  Mining  Companies. 

2.  Eailroad  Shops. 

3.  Hotels  and  Eooming  Houses. 

4.  Stores  and  Miscellaneous  Commercial  Establishments. 
6.  Domestic  Consumers. 

6.  Municipal. 

a.  Sewer  Flushing. 

b.  Fire  Protection. 

c.  Schools. 

A  consistent  meter  schedule  would  probably  consolidate  sev- 
eral of  the  foregoing  classes  of  service.  Those  remaining  on  a 
flat  rate  must  be  considered  individually.  We  shall  hold  in  all 
cases  that  consumers  with  identical  service  requirements  shall 
be  charged  at  the  same  rate. 

We  make  this  statement  having  in  mind  such  conditions  as  are 
shown  by  the  following  testimony  of  Mr.  DuMoulin,  manager  of 
the  Morenci  Water  Company: 

Mr.  DuMoulin :  There  are  really  no  business  .enterprises  to 
amount  to  anything;  there  are  two  hotels,  two  messes,  as  they 
call  them,  and  so  far  as  the  other  business  enterprises,  outside 
of  a  barber  shop  or  two  and  saloons  in  New  Town  there  are 
none.    Each  company  has  its  own  store. 

Chairman  Geary:    What  rate  do  they  take? 

Mr.  DuMoulin:  They  take  the  rate  through  the  mining  con- 
tracts. 

Existing  Rate  Schedule. — The  present  rate  schedule  effects  a 
division  of  consumers  into  four  general  classes : 

1.  Mines    special  oontraets. 

2.  Schools  and  some  misc.  customers meter  rates. 

3.  Stores  and  other  misc.  customers flat  rates  per  services. 

'  per    capita    charge    deducted 


4.  Domestic  consumption 


from  payroll  by  mining  com- 
panies  and  turned  over  to 
water  company  at  no  eipepse 
to  latter  for  collection. 


Digitized  by  VjOOQ IC 


ARIZONA  CORP.  COM.  ▼.  MORENCI  WATBR  CO.  540 

The  inconsistencies  existing  tinder  snch  a  method  of  classifi- 
cation and  charge  are  shown  by  the  record.  For  example,  we  note 
the  testimony  of  J.  E.  Webster: 

Q.  State  what  complaint  you  have  to  make  as  to  the  service  or 
rates  of  the  respondent  company. 

A.  Well,  I  am  concerned  only  in  one  particular,  that  is  taken 
up  in  this  report,  that  is  regarding  the  chai^  to  the  mess.  I 
thought  I  might  be  able  to  enlarge  upon  that  somewhat.  I  be- 
long to  a  mess  of  fourteen  members,  all  of  whom  are  employees 
of  the  company,  one  or  the  other,  each  of  us  paying  $1.25  per 
month  and  a  year  ago  last  January  they  put  on  a  $3  rate  addi- 
tional which  we  have  remonstrated  against,  but  we  are  still  pay- 
ing it. 

Q.  You  consider  that  a  duplication  of  charge? 

A.  I  certainly  do. 

Chairman  Qeary:     $3  additional  for  the  building? 

A.  Yes,  sir. 

A  different  inequality  in  rates  is  shown  by  the  testimony  of 
D.  N.  Caneler,  proprietor  of  a  corral  and  livery  stable; 
Q.  How  many  men  in  your  employ? 
A.  I  guess  I  have  about  five. 
Q.  And  forty  horses? 
A.  I  own  that  many,  yes. 
Q.  All  in  your  stable  ? 
A.  Yes. 

Q.  All  at  the  stable? 

A.  Yes,  sir.  I 

Q.  What  rate  do  you  pay  ? 
A.  A  flat  rate. 

Q.  Of  what  ?  I 

A.  $15  a  month.  i 

Q.  Does  a  horse  drink  as  much  water  in  a  day  as  a  man  does  ? 
A.  Why,  yes,  I  guess  he  does. 
Q.  Drinks  more? 
A.  I  think  he  does. 

Q.  You  wash  those  horses  occasionally  ? 
A.  Occasionally,  when  the  water  is  warm  enough. 
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Q.  If  those  were  all  men  at  $1.25  rate  including  your  ein- 
ployees,  45,  that  would  be  $56  a  month  ? 

A.  I  haven't  figured  it  out,  I  suppose  it  would. 

Q.  How  did  you  happen  to  pay  a  flat  rate  of  $15? 

A.  That  is  what  I  have  been  paying  since  I  have  been  there. 

It  appears  that  a  per  capita  charge  resulted  from  the  fact  that 
a  large  proportion  of  the  male  inhabitants  of  Morenci  are  em- 
ployees of  one  or  the  other  of  the  mines  or  industries  controlled 
by  the  mines.  There  are  some  exceptions,  both  individuals  and 
business  enterprises;  and  the  record  shows,  further,  that  all  the 
ground,  together  with  many  of  the  houses,  is  the  property  of  the 
companies,  leases  given  tenants  being  subject  to  termination  bv 
the  companies  on  twenty  days'  notice. 

The  mining  company  contract  rates  have  been  analyzed  in  an- 
other part  of  this  report.  Taking  railroad  shops  next,  we  find 
the  record  silent  both  on  the  approximate  consumption  and  the 
basis  of  charge.  It  is  our  opinion  that  service  to  the  railroad 
company  should  be  metered. 

Little  mention  is  made  of  hotel  and  rooming-house  service. 
A  well-equipped  hotel,  like  the  principal  one  in  Morenci,  uses  a 
considerable  amount  of  water.  It  seems  likely  that  this  hotel 
and  several  of  the  smaller  rooming  houses,  property  of  the  min- 
ing companies,  receive  water  from  the  mining  companies'  mains 
at  the  wholesale  rates. 

In  the  town  of  Morenci  and  outlying  districts,  there  are 
several  independent  business  concerns  receiving  water  from  the 
Morenci  Water  Company.  Among  these  are  barber  shops,  sev- 
eral small  stores,  slaughterhouses,  and  a  livery  stable  already 
mentioned.  There  seems  to  be  no  uniformity  in  the  charge  to 
these  consumers.  Some  are  metered  and  others  on  flat  rates  in 
varying  amounts.  It  seems  quite  possible  that  some  of  these, 
together  with  any  independently  owned  rooming  houses  that 
may  exist,  should  receive  water  at  the  rate  paid  by  the  mining 
companies  for  identical  service. 

The  water  company  furnishes  water  without  charge  to  em- 
ployees' cottages  at  the  plant.  It  also  operates  a  turbo-electric 
system,  operated  by  water  from  the  mains  for  the  purpose  of 
lighting  the  plant  and  cottages,  all  of  which  equipm^it  has  been 
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included  in  the  total  valuation,  and  it  seems  reasonable  to  charge 
for  such  domestic  water  and  electrical  service.  In  fact,  failure 
to  make  such  charge  has  been  held  to  constitute  discrimination. 

We  have  examined  with  particular  care  all  data  of  record  con- 
cerning charge  for  domestic  service.  Respondent's  present  rate 
system  for  charge  to  domestic  consumers  consists  in  levying 
what  amounts  to  a  per  capita  tax  upon  all  male  inhabitants  of 
the  town,  which,  as  has  already  been  noted,  is  possible  from  the 
fact  that  the  entire  community,  with  a  few  exceptions,  is  in  the 
employ  of  one  of  the  two  mining  .companies  or  of  industries  di- 
rectly controlled  by  the  companies.  The  tax  is  deducted  from 
the  general  payroll  and  given  to  the  water  company  at  no  ex- 
pense to  the  latter  for  collection. 

In  support  of  the  existing  method,  it  was  claimed  by  respond- 
ent and  by  business  men  who  testified  at  the  hearing  that,  due  to 
the  population  being  of  a  floating  character,  there  exists  no  other 
practicable  method  of  making  collections ;  that  the  existing  meth- 
od reduces  the  company's  general  expense  to  a  minimum,  and 
that  consumers  are  satisfied  with  the  present  order  of  things. 
We  doubt  this  last  allegation.  The  record  shows  that  the  chief 
engineer  of  the  Arizona  Copper  Company  is  president  of  the 
Morenci  Water  Company,  and  that  expressions  on  the  part  of 
consumers  tending  to  show  a  spirit  of  satisfaction  with  the  pres- 
ent rate  system  seemed  to  come  from  sources  controlled  by  the 
mining  companies.  However,  certain  of  these  arguments  may 
have  merit.  The  system  results  in  a  high  degree  of  economy, 
and,  from  the  respondent's  standpoint,  undoubtedly  seems  well 
adapted  to  local  conditions. 

Rates  to  be  equitable  must  represent  as  nearly  as  possible  the 
tjost  of  serving  each  consumer,  a  condition  that  is  not  even  rough- 
ly approximated  by  existing  rates.  Metered  service  seems  most 
equitable.  While  meter  service  to  all  consumers  in  Morenci 
may  not  be  immediately  practicable,  we  believe  respondent 
flhould  provide  a  service  connection  to  each  dwelling  or  to  each 
part  of  a  dwelling  occupied  by  a  family,  and  to  each  commercial 
consumer  of  water,  and  that  equitable  rates  should  be  applied 
to  such  service. 

We  are  making  no  departure  from  established  methods  of  rate- 
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making  in  entering  such  an  order,  nor  do  we  consider  it  one  diffi- 
cult of  compliance  on  the  part  of  the  company.  The  feasibility 
of  the  method  is  demonstrated  by  its  success  ia  Clifton  and  other 
mining  towns  where  conditions  similar  as  to  labor  and  topog- 
raphy prevail. 

The  expense  of  operation  may  be  increased  slightly  by  such 
change, — ^additional  help  may  be  required  and  material  changes 
must  be  made  in  the  distributing  system.  This  increased  cost, 
however,  representing  expenditures  for  collections,  accounting, 
and  maintenance,  is  a  charge  properly  allowable  in  the  operation 
of  any  water  system,  and  is  justified  in  this  case  in  that  it  pro- 
motes a  fair  distribution  of  the  total  expense  among  the  consum- 
ers. 

At  present,  the  office  and  accounting  work  is  done  by  one 
bookkeeper.  If  the  company  makes  its  own  collections,  an  ad- 
ditional man  at  an  eetinutted  salary  of  $1,500  per  annum  may 
be  required. 

Changes  wnd  Increased  Investmeni  Required. — ^Before  a  serv- 
ice rate  can  be  put  into  effect,  it  will  be  necessary  to  change  the 
distributing  system  to  some  extent.  Many  of  the  services  will 
remain  unchanged,  but,  in  the  absence  of  specific  data  on  the 
subject,  we  may  estimate  the  additions  necessary  under  this 
head  on  a  basis  of  the  probable  average  cost  per  service.  Our 
engineers  estimated  the  total  cost  of  a  service  connection  to  be 
$6  in  Bisbee  and  $4  in  Clifton.  We  believe,  therefore,  that  such 
expense,  including  any  necessary  reconstruction  of  the  mains, 
will  not  exceed  $5  per  service.  In  determining  the  number  of 
taps,  it  will  be  necessary  to  consider  more  than  the  result  of  a 
census  or  count  of  dwellings.  It  will  be  observed  in  Mexican 
communities  that  many  of  the  structures  house  more  than  one 
family,  and  that  in  other  cases  community  dwellings  are  con- 
structed around  courts.  At  present  the  service  to  such  houses 
may  consist  of  one  or  more  faucets  centrally  located.  These  are 
merely  examples  to  explain  the  nature  of  the  necessary  recon- 
struction. 

Filed  in  evidence  in  this  case,  the  following  tabulation  ap- 
pears; 
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Size  of  Houses. 
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As  a  basis  for  certain  estimates  in  fixing  respondent's  rates,  it 
might  be  assumed  that  the  smaller  houses — four  rooms  or  less — 
will  be  occupied  by  one  family,  and  will  properly  be  served  from 
one  service  each ;  that  houses  of  intermediate  size — five  to  eight 
rooms,  inclusive — will  be  occupied  by  more  than  one  family,  or, 
as  experience  has  shown,  by  one  family  to  each  four  rooms; 
and  that  still  larger  houses  of  nine  rooms  or  more  comprise  the 
hotels,  rooming  houses,  and  better  class  of  dwellings.  In  esti- 
mating the  return  resulting  from  the  rates  which  will  be  ordered, 
we  have  assumed  some  of  the  houses  will  be  vacant,  and,  with  this 
in  mind,  have  taken  the  actual  number  of  houses  in  basing  our 
estimate  of  the  total  return  under  the  per  service  method  of 
charging.  We  have  included,  as  a  necessary  addition  to  the 
value  of  the  plant,-  the  cost  of  990  services  at  $5  each  or  $4,950. 
A  fair  annual  return  on  this  capital  is  $495,  and  the  deprecia- 
tion is  $198  per  annum. 

Summary  of  Estimated  Expenses. 

Fair  Return $52,500 

Depreciation    15,750 

Fuel  Oil    33,563 

Fuel  Oil  Pumping  System 347 

Lubricating  Oil  andVaste   2,220 

Miscellaneous  Expense   605 

Maintenance,  Plant   3,020 

Maintenance,  Distribution   2,518 

Repair  Parts  2,500 

Misc.  Supplies,  Eagle  Tlant 544 

Teaming  and  Hauling 1,261 

Postage,  Printing  and  Stationery  Supplies 712 

Tools   694 

Rent    252 

Commisision  Expense,  Stock  Hearing,  1289.40  Amort.  6  Vrs 215 

Commission  Expense,  Rate  Hearing,  6185.84  Amort 1,031 

Taxes    6,723 

Income  Tax   475 

State  Fees   20 

Insurance   450 

Reconstruction  10"  pipe  line,  3,500  Amort.  5  yrs 700 

Pay  RoU , 22,940 
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Additional  Expense  with  New  Rates: 
Fair  Return  on  Additional  Investment 
Depreciation  on  Additional  Investment   . 
Salaries  and  Additional  Maintenance    .. 


495 

198 

2,000 


Total  $150,739 

Pa6t  Income  and  Expense. 


1910 

1911 

1912 

Earnings : 

Commercial    Sales    

$42,028.06 
49,061.72 
33,307.48 

23,818.00 

$43,894.36 
50,226.61 
38,606.50 

23,818.00 

$47,874.89 

Industrial  Sales,  A.  0 

**       D.  C.  M 

i>K  of  D.  C.  M.  Co.  advance  and  10% 
interest   

69,382.53 
37,105.(52 

23,818.00 

Totals    

ODeratins  Exnense   

$148,205.26 
90,816.70 

$166,545.47 
82,381.37 

$178,181.04 
72,818.51 

Earnings  and  Depreciation    

$57,388.56 

$73,164.10 

$105,362.53 

The  operating  expense,  exclusive  of  depreciation  reserve 
charges  and  the  income,  were  as  shown  in  the  foregoing  table  for 
the  years  1910,  1911,  and  1912,  All  the  figures  quoted  were 
those  appearing  in  the  audit  of  record  in  this  case,  with  the  ex- 
ception of  the  interest  on  the  Detroit  Copper  Mining  Company's 
advance  water  rental,  the  origin  of  which  is  explained  in  this 
report 

Summary  of  Gross  Allowable  Return  for  Future  Operation. 
Gross  Return  necessary  to  meet  operating  expense,  depreciation  and 

fair  return   $150,739 

Annual  sales,  Arizona  Copper  Co    $69,383 

Detroit  Copper  Mng.  Co 37,106 

**  "       advance  and  interest  D.  C.  M.  Co 23,818 

130,307 


Annual  Gross  Return  due  from  Morenci $20,432 

It  is  our  opinion  that  the  rates  herein  prescribed  will  yield  the 
annual  revenue  of  $20,432  required  from  consumers  other  than 
the  two  copper  companies. 

The  rates  complained  of  are  as  follows : 

Contract, — The  Arizona  Copper  Company — ^minimum  con- 
sumption 500  gallons  per  minute — period  of  contract  ten  years- 
pays  22  cents  per  1,000  gallons. 

The  Detroit  Copper  Mining  Company — ^minimum  consump- 
tion 350  gallons  per  minute — period  of  contract  twelve  years- 
pays  12^  cents  per  1,000  gallons  plus  advanced  water  rental. 

Note:    The  Detroit  Copper  Mining  Company  paid  an  advance 
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water  rental  of  $173,224.9.0  for  twelve  yeare^  supply.  One 
twelfth  of  this  amount  is  yearly  credited  to  The  Morenci  Water 
Company  a/c  by  the  Detroit  Copper  Mining  Company  as  water 
rental.  This  amount^  plus  interest  based  on  a  minimum  con- 
sumption of  350  gallons  per  minute,  brings  the  total  charge  for 
water  to  approximately  22  cents  per  1,000  gallons  during  the 
twelve  years. 

Miscellaneous  Rates. — All  small  consumers  with  meters,  50 
cents  per  1,000  gallons.  -♦ 

Camp  Flat-Rate  Basis: 
All  married  men  pay  $2  per  month  each. 
All  single  men  pay  $1.25  per  month  each. 
All  boarding  houses,  $8  or  more  per  month  each. 
All  small  businesses  $2  or  more  per  month  each. 
All  saloons,  $10  or  more  per  month  each. 

IN'ote:  This  covers  use  of  water  for  domestic  purposes  only. 
The  company  reserves  the  right  to  place  meters  on  all  places 
paying  flat  rates  where  water  is  used  for  irrigation  or  where 
water  is  extensively  wasted. 

All  water  used  for  fire  protection  is  supplied  free  of  charge. 

All  repairing  is  done  free  of  charge. 

The  rates  now  in  effect,  filed  February  11,  1914,  are: 

Flai  Rates. — Single  men,  $1.25  per  month.  Married  men,  $2 
per  month.  Stores,  small  business  concerns,  saloons,  etc,  $3  to 
$15  per  month. 

Meter  Rates. — Fifty  cents  per  thousand  gallons.  Large  con- 
sumers not  on  contract  basis,  charged  by  the  meter.  There  are 
about  one-half  dozen  that  come  under  this  head.  All  others,  ex- 
cepting contract,  such  as  mining  companies,  under  flat  rates. 

Special  Rates:  Contract — The  Arizona  Copper  Company- 
minimum  consumption  500  gallons  per  minute — period  of  con- 
tract ten  years — ^pays  22  cents  per  1,000  gaUons. 

The  Detroit  Copper  Mining  Company — minimum  consump- 
tion 350  gallons  per  minute — ^period  of  contract  twelve  years — 
pays  12^  cents  per  1,000  gallons  plus  advanced  water  rental. 

This  advanced  water  rental  plus  the  12J  cents  per  1,000  gal- 
Ions  brings  the  total  charge  for  water  to  approximately  22  centa 
per  1,000  gallons  during  the  twelve  years. 
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State  Amounts  of  Following: 

Minimum  bill  No  minimum  bill 

Guaranty  deposit  No  guaranty  deposit 

Charge  for  service  connection    No  set  charge  for  service  connection 

Cliarge  for  main  extension        No  charge  for  main  extension 

Meter  Rental  No  meter  rental 

Discount  No  discount 

Number  of  meters  All  mining  co.  water  service  is  metered 

All  residences  with  flush  toilets  have  meters 

only    for    the    purpose    of    checking    waste. 

There    are    about    475    small    meters   so   in- 

Btalled. 
All  repairing  done  free  of  charge  for  all  on  flat-rate  basis. 

There  has  been  no  substantial  change  in  rates  since  the  filing 
of  the  complaint  herein.  Upon  the  record,  we  are  of  the  opinion 
and  find  the  rates  now  being  charged  all  consumers  for  water  bv 
respondent,  Morenci  Water  Company,  except  rates  granted  the 
Arizona  Copper  Company  and  Detroit  Copper  Mining  Company, 
to  be  unjust  and  unreasonable;  that  rates  charged  single  men, 
$1.25  per  month,  and  married  men,  $2  per  month,  to  be  discrim- 
inatory. 

Until  such  reasonable  time  as  the  company  can  readjust  its 
service,  we  are  confronted  with  the  necessity  of  prescribing  both 
meter  and  flat  rates,  and,  having  in  mind  the  possibility  that 
under  the  optional  alternative  rates  the  company  may  meet  with 
demands  for  meter  service  greater  than  can  be  complied  with 
within  the  time  prescribed  for  our  order  to  become  effective,  we 
announce  that,  due  diligence  being  shown  in  the  rearrangement 
of  service  and  the  installation  of  meters,  the  company  will  he 
permitted  to  continue  service  upon  the  flat  rates  hereinafter  pre- 
scribed until  such  necessary  charges  and  installations  can  be 
made. 

The  rates  named  in  our  order  attached  hereto  are  declared  to 
be  reasonable  rates,  and  shall  be  in  full  force  and  effect  not  later 
than  June  1,  1915. 

The  company  will  be  expected  to  file  with  the  Commission  on 
or  before  June  1,  1915,  rates  covering  all  service  rendered  not 
covered  by  the  flat  rates  named  in  our  order,  or  to  place  such 
other  consumers  upon  a  meter  basis  at  the  meter  rates  prescribed. 
This  will  include  hotels,  railroad  shops,  and  railroad  uses, 
sewer  service,  and  other  consum(;rs  now  being  served  under 
rates  or  charges  not  shown  in  the  schedule  of  rates  now  on  file 
with  the  Commission. 
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In  prescribing  reasonable  rates,  we  have  given  due  consider- 
ation to  all  facts  of  record  presented;  we  have  made  proper  ad- 
justments arising  from  a  diminution  in  water  consumption  from 
mining  companies  due  to  direct  service  to  certain  commercial  en- 
terprises, and  have  carefully  checked  and  balanced  the  relation 
between  metered  service  and  flat-rate  service. 

It  is  hereby  ordered: 

1.  That  rates  now  being  charged  the  Arizona  Copper  Com- 
pany, the  Detroit  Copper  Mining  Company,  as  shown  in  oub 
report  attached,  or  other  consumers  using  water  in  like  quan- 
tities, under  similar  circumstances  and  conditions,  shall  continue 
in  effect,  pending  further  order  of  the  Commission. 

2.  That  all  rates  of  respondent,  Morenci  Water  Company,  ex- 
cept those  named  in  f  No.  1  hereof,  on  or  before  June  1, 1915,  be 
discontinued  and  abandoned,  and,  in  lieu  thereof,  the  following 
flat  rates  or  meter  rates  shall  be  charged  at  the  option  of  the 
consumer : 

Flat  Rates: 

Dwellings  occupied  by  one  family per  month  $1.60 

Offices     "  "  1.60 

Dwellings  of  one  room  occupied  by  one  person "  "  1.00 

Small   stores    "  "  3  00 

Large   stores    "  "  8.00 

Live  stock,  per  head   "  **  .50 

Barber  Shops — 

Ist  chair "  "  2.00 

Additional  chairs,  each "  **  1.00 

Cottages  at  Plant,  water  and  lights "  "  3.50 

Baths  in  dwellings   "  "  .65 

Toilets  in  dwellings  "  "  .65 

Fire  plugs,  each   "  "  2.50 

Meter  Rates: 
Minimum  charges. 
Offices  or  one  person  occupying  one  roori,  house  using  not  in  excess  of 

500  gallons  per  month $1.00 

All  other  consumers  using  not  in  excess  of  1000  gallons  per  month     1.60 

1,001  gais.  to      3,000  gals«  per  M  gals 60 

3,001      **     "      5,000      "      "      "     "      zr> 

5,001       *•      "     10,000       **       "       "      "      50 

10,001       *'      "     25,000       "       **       "      "      45 

25,001       "      "     50,000       "       "       "      "      40 

50,001       -      "   100,000       "       "       "      "      35 

This  order  shall  be  subject  to  further  review  by  the  Commis- 
sion as  conditions  may  require,  and  shall  not  be  treated  as  res 
jvdicaia. 

Arizona  Corporation  Commission,  F.  A.  Jones,  Chairman;  A. 
W.  Cole,  Commissioner. 
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SUPPLEMENTAL  ORDER  AND  OPINION. 

Jones,  Chairman:  By  petition  filed  May  27th,  the  Moreno! 
Water  Company  asks  for  a  supplemental  order  authorizing  it 
to  render  its  bills  to  consumers  for  an  amount  10  per  cent  in 
excess  of  the  rates  prescribed  in  our  order  of  May  14,  1915. 
and  to  allow  a  discount  of  10  per  cent  upon  bills  so  rendered 
when  payment  is  made  within  fifteen  days  after  statement  or 
bill  is  rendered. 

That  when  bills  for  service  are  not  paid  within  twenty-five 
days  from  date  rendered,  the  water  may  be  shut  off  for  non- 
payment of  bill,  and  a  reconnection  or  cut-in  charge  of  $1.50  be 
made. 

That  in  event  the  consumer  is  unable  or  declines  to  make  a 
deposit  in  advance  for  service,  the  owner  of  the  house  where  such 
service  is  made  shall  be  responsible  for  the  bill. 

That  consumers  shall  confine  their  use  of  water  to  the  pur- 
poses designated  in  the  Commission's  classification  of  consumers. 

That  a  rate  be  fixed  for  service  for  public  toilets,  and  that 
the  order  designate  from  whom,  and  in  what  manner,  collections 
shall  be  made  for  such  service. 

That  a  rate  be  fixed  for  irrigating  lawns  and  trees,  and  for 
sprinkling  in  general  by  the  consumer. 

Pursuant  to  notice,  a  hearing  was  had  upon  the  petition  May 
28th.  From  the  petition  and  testimony  of  Mr.  DuMoulin, 
manager  of  petitioner's  plant,  it  appears  that  many  of  the  water 
consumers  in  Morenci  are  foreigners  employed  by  the  mining 
company,  and  are  not  financially  responsible.  Heretofore  a 
system  has  prevailed  in  Morenci  whereby  the  employing  mining 
companies  made  arbitrary  deductions  from  pay  checks  or  wages 
of  their  employees  for  water. 

The  Morenci  Water  Company  expresses  fear  that  it  will  have 
difficulty  in  making  collections  in  the  manner  usually  obtaining 
in  other  localities,  and  is  desirous  of  instituting  and  enforcing 
such  rules  as  will  aid  it  in  making  collections. 

The  population  and  conditions  at  Morenci  are  not  materially 
different  from  those  existing  in  other  so-called  mining  camps 
or  mining  towns,  and  we  are  of  the  opinion  that  equitable  rules 
and  arrangements  can  be  instituted,  the  result  of  which  will 
ifford  the  water  company  ample  protection.     We  do  not  believe 
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the  company  should  be  permitted  to  increase  the  rates  estab- 
lished by  the  Commission  in  its  order  in  this  case  by  the  amount 
of  10  per  cent,  or  any  other  amount,  for  the  purpose  of  making 
a  discount  for  prompt  payment.  Some  public  service  corpora- 
tions in  the  state  which  have  operated  under  such  rates  and  ar- 
rangements have  voluntarily  abandoned  the  discount  plan. 

The  company  will  be  permitted  to  inaugurate  any  equitable 
and  reasonable  system  looking  to  a  guaranty  of  payment  for 
service;  it  may  require  a  deposit  when  service  is  based  on  me- 
tered measurement,  or  may  demand  prepayment  for  service  upon 
flat  rates.  No  objections  can  be  offered  to  a  discontinuance  of 
service  for  nonpayment  of  bills  and  for  the  exaction  and  col- 
lection of  a  reasonable  cut-in  or  reconnection  charge  covering 
the  cost  of  such  service. 

We  can  see  no  impropriety  in  the  company  making  such  ar- 
rangements with  the  owners  of  buildings  as  will  insure  the 
prompt  payment  of  water  bills  incurred  by  the  tenants  of  such 
buildings. 

Where  consumers  are  taking  service  under  metered  rates,  the 
company  is  not  concerned  as  to  what  use  may  be  made  of  the 
water  supplied,  except  that  the  company  may  institute  such  rules 
as  will  prevent  a  paying  consumer  furnishing  water  to  a  non- 
paying  consumer  regularly.  Where  service  is  furnished  under 
flat  rates,  the  company  will  be  acting  wholly  within  its  rights 
in  requiring  the  consumer  to  confine  the  use  of  water  to  rea- 
sonable quantities,  and  for  the  purposes  as  prescribed  in  the 
Commission's  rates. 

An  unusual  situation  prevails  in  Morenci  with  respect  to 
public  toilets.  These  have  been  in  use  for  a  number  of  years. 
The  record  does  not  disclose  just  when  this  system  was  insti- 
tuted. In  establishing  rates,  the  Commission  took  into  con- 
sideration the  cost  of  pumping  and  all  other  expenses,  and  the 
cost  of  supplying  water  to  these  public  conveniences  has  been 
duly  considered  in  calculating  the  operating  expenses  of  the 
company.  We  are  without  definite  information  as  to  the  quan- 
tity of  water  necessary  to  serve  these  conveniences.  The  com- 
pany should  be  paid  for  all  service  it  renders.  It  would  be 
necessary  to  trace  the  history  of  these  arrangements  and  to  ascer- 
tain under  whose  direction  and  authority  they  were  installed. 
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It  appears  that  the  land  is  owned  by  the  mining  company;  the 
houses  are  owned,  abnost  wholly,  by  three  companies  or  by  in- 
dividuals who  own  seven  or  eight  houses ;  land  rent  is  paid  the 
mining  company  by  the  owners  of  the  houses,  who,  in  turn,  rent 
them  to  the  miners  and  others.  The  Morenci  Water  Company 
should  deal  vdth  the  mining  companies  and  the  owners  of  these 
buildings  in  securing  compensation  for  water  furnished  the  con- 
veniences in  question. 

What  has  been  said  about  water  furnished  for  public  toilets 
applies  equally  to  water  supplied  for  fire  purposes.  Fire  hy- 
drants are  provided  throughout  the  residence  and  business  dis- 
tricts for  the  protection  of  property.  The  water  company  is 
entitled  to  proper  compensation  for  this  service.  There  is  not 
sufficient  before  the  Commission  at  this  time  to  enable  it  to 
enter  an  order  designating  who  should  pay  the  water  company 
for  these  two  services.  Should  the  water  company  fail  to  reach 
an  equitable  understanding  with  the  mining  company  which 
owns  the  land  and  the  companies  and  individuals  who  own  the 
buildings,  the  matter  can  be  resubmitted  to  the  Commission  for 
its  further  consideration. 

It  is  understood  that  the  Morenci  Water  Company  will  file 
with  the  Commission  service  rules  and  regulations  governing 
matters  of  guaranties,  prepayment,  deposit,  cut-out  and  cut-in 
charges,  and  if  such  rules  and  regulations  filed  appear  to  be 
equitable  and  just  the  Commission  will  permit  them  to  become 
effective  without  an  order. 

ORDER. 

The  petition  of  the  Morenci  Water  Company  for  a  supple- 
mental order  having  been  presented  and  heard,  and  the  Com- 
mission, on  the  date  hereof,  having  filed  its  opinion,  which  is 
hereby  referred  to  and  made  a  part  hereof. 

It  is  ordered  that  the  petition  of  the  Morenci  Water  Company 
for  a  supplemental  order  be,  and  the  same  is  hereby,  denied. 

Arizona  Corporation  Commission,  F,  A.  JonaSy  Chairman; 
A«  W«  Cole,  Commissioner. 
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INDIANA  PUBLIO  SBRVIOE  OOMBOSSION. 

J.  M.  APPLE  et  aL 

V. 

CITY  OF  BRAZIL,  INDIANA. 
[No.  743.] 

yaluoHon'^  Water  rights '^  Allowance  for. 

In  the  valuation  of  the  water  plant  of  a  municipality^  the  In- 
diana  Commission  made  an  allowance  for  certain  water  rights  which 
had  been  procured  by  the  city. 
Tal'uation  —  Municipal  water  plant  —  Contributed  property  —  Servicer 
paid  lor  "by  consumers. 

In  valuing  the  prop'^Hy  of  a  municipal  water  plant,  the  Indiana 
Commission  refused  to  make  an  aflowance  for  water  services  which  had 
been  paid  for  by  the  consumers. 
ymluation  ^^  Municipal   water  plant  ^^  Property   not  in  use  ^^  House 
rented  as  dwelling. 

In  the  valuation  of  a  municipal  water  plant,  the  Indiana  Com- 
mission refused  to  allow  for  the  value  of  a  house  owned  by  the  city 
but  rented  for  dwelling  purposes. 
Valuation  ^^  Municipal  water  plant '^  Pavement  over  mains -^  Allow' 
ance  for. 

In  the  valuation  of  a  municipal  water  plant,  the  Indiana  Com- 
mission refused  to  make  an  allowance  for  pavement  over  mains  where 
such  pavement  had  not  been  actually  cut  in  the  laying  of  the  pipes. 
ttetum '^  Municipal  uxtter  plant  --^  Repairing  mains  ^^  Cutting  pave- 
ment. 

The  expense  of  cutting  pavement  in  order  to  make  repairs  upon 
water  mains  or  for  the  purpose  of  repairing  services  is  chargeable  to 
the  repair  account,  and  cannot  be  charged  as  a  part  of  the  valuation 
in  a  rate-making  case. 
Valtuition —' Overhead  expenses  ^  Percentage  allowed. 

In  the  valuation  of  a  municipal  water  plant,  the  Indiana  Com- 
mission made  an  allowance  of  10  per  cent  for  overhead  expenses  where 
it  did  not  appear  that  the  construction  of  the  plant  required  any  extra 
engineering  assistance  or  preliminary  legal  expenses  or  contingencies 
of  any  kind. 
Valuation -^  Working  capital —' Municipal  tvater  plant  ^^  Alloumnce 
lor. 

In  the  valuation  of  a  municipal  water  plant  the  Indiana  Com- 
mission made  an  allowance  of  $1,200  as  a  reasonable  and  sufficient 
amount  for  working  capital,  where  it  appeared  that  the  total  operat- 
ing expenses  for  the  first  six  months  of  a  year  amounted  to  $5,088.73. 
Valuation  —  Ooing  value  —  Elements  to  he  considered. 

In  fixing  the  valuation  for  rate-making  purposes,  every  effort 
honestly  put  forth,  every  dollar  properly  expended,  and  every  obliga- 
P,U.R.'15C.--36. 
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tion  legitimately  incurred  in  the  establishment  of  or  in  the  building 
up  of  a  public  utility  business  should  be  taken  into  consideration. 
Valuation  —  Municipal  water  plant  —  Oaing  value  —  Amount  alUntfed. 
In  the  valuation  of  a  mimicipal  water  plant  the  Indiana  Com- 
mission fixed  the  amount  of  $5,000  as  a  reasonable  allowance  for  going 
value  where  the  evidence  showed  that  considerable  money  had  been 
expended  in  building  up  the  business,  that  practically  no  interest  had 
ever  been  paid  on  the  investment,  and  that  no  money  had  been  set 
aside  for  depreciation. 
Return  ^^  Municipal  water  plant -^  Operating  expenses  ^^  Amount  aU 
lowed. 

An  allowance  of  $10,000  was  fixed   as   a  jttst   and  reasonable 
amount  for  the  operating  expense  of  a  municipal  water  plant,  the 
valuation  of  which  had  been  found  to  be  $128,383. 
Return  —  Municipal  water  plant  —  Net  return  allowed. 

The  Indiana  Commission   fixed  the  rate  of  6  per  cent  for  the 
net  return  of  a  municipal  water  plant. 
Depret^tion -^  Municipal  water  plant  ^^  Bate  paced. 

The  Indiana  Commission  fixed  the  rate  of  depreciation  of  a 
municipal  water  plant  as  1  per  cent. 
Apportionment '^  Expenses -^  MunifHpal    water    plant  ^  Capacity   ea> 
penses. 

In  apportioning  the  capacity  expenses  of  a  municipal  water 
plant  between  the  city  fire  protection  service  and  the  general  service, 
the  Indiana  Commission  considered  the  maximum  capacity  required  to 
operate  the  pumping  machinery  to  its  greatest  extent  as  compared  with 
the  maximum  daily  consumption  for  other  than  fire  service. 
Return '^  Municipal  water  plant  —  Output  charge. 

The  output  charge  of  a  municipal  water  plant  is  represented  by 
the  operating  expenses  of  the  plant. 
Apportionment  ^^  Expenses  ^^  Output     charge     of     nmnieipal     water 
plant. 

In  apportioning  the  output  charge  of  a  municipal  water  plant 
between  fire  protection  service  and  general  service,  the  Indiana  Com- 
mission compared  the  total  amount  of  water  used  for  fire  protection 
with  the  total  amount  of  water  used  for  domestic  and  industrial  serr- 
ice  during  the  past  year. 
Bates  ^Elements  to  he  considered. 

The  only  just  and  equitable  charge  that  any  utility  can  make 
is  one  based  on  cost  of  service. 
Discrimination^' Service'^ Water ^'Otcjiership   of  meters. 

Under  the  Indiana  public  utilities  act  the  private  ownership  of 
water  meters  is  discriminatory. 
Bates  —  Water  —  Minimum  charge  —  Meter  rental. 

The   Indiana  Commission   held  that  a  water   utllliy  doei  not 
have  the  right  to  collect  both  a  meter  rental  and  a  minimum  ehargl^ 
Bates'^ Water ^' Fee  for  tapping  water  main, 

A   municipal   ordinance  requiring  each   oonmmer  of  water  to 
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pay  to  the  city  a  fee  for  tapping  water  nuuna  and  laying  serrioe  pipe 
to  nearest  curb  to  water  main,  which  prices  apply  to  three-quarter 
inch  tap  only, — other  taps  and  lengths  of  service  pipe  being  estimated 
on  application, — is  a  regulation  that  is  unjust  and  unreasonable. 
Sertfice  —  Water  —  Private  otenership  of  meters. 

A  regulation  by  a  city  operating  a  municipal  water  plant,  re- 
quiring consumers  to  provide  themselves  with  meters  to  be  procured 
from  the  city,  is  unjust  and  unreasonable. 
Service'^  Water '^Expense  of  platHng  meters, 

A  regulation  of  a  city  operating  a  mimicipal  water  plant  which 
requires  a  consumer,  when  a  meter  is  attached  at  his  request,  to  pay 
the  cost  of  the  meter  and  the  expense  of  the  attaching  it  and  keeping 
it  in  good  repair,  is  unjust  and  unreasonable. 
Service  —  Water  —  Meter  rental. 

A  regulation  of  a  city  operating  a  mimicipal  water  plant,  which 
requires  consumers  to  pay  rental  for  meters  when  furnished  by  the 
city,  is  unjust  and  unreasonable. 
DistsrinUnation  —  Bates  —  Free     and     reduced     service  —  Schools, 
churches,  and  public  "buildings. 

In  establishing  a  schedule  of  rates  to  be  charged   by  a  mu- 
*    nicipality  operating  a  water  plant,  the  Indiana  Commission  provided 
rates  for  all  public,  parochial  or  private  schools  and  churches,  county 
courthouse  and  jail,  considerably  below  that  charged  to  other  consum- 
ers. 

[May  31,  1915.] 

Proceedings  instituted  by  citizens  to  investigate  rates  charged 
by  a  municipality  operating  a  water  plant.  The  valuation  of 
the  plant,  the  operating  expenses,  the  rate  of  return  and  of  depre- 
ciation, was  fixed  by  the  Commission  and  a  new  schedule  of  rates 
established. 

By  the  Commission:  This  is  a  proceeding  instituted  by  J. 
M.  Apple  and  other  residents  and  taxpayers  of  the  city  of  Brazil, 
Indiana,  against  the  city  of  Brazil,  for  the  purpose  of  inquiring 
into  the  reasonableness  of  the  rates  now  being  charged  by  said 
city  for  water  furnished. 

Plaintiffs  seek  an  order  establishing  a  just,  equitable,  and 
reasonable  charge  for  the  service  rendered,  and  for  the  removal 
of  discriminations. 

The  complaint  alleges,  in  substance,  that  the  defendant,  city 
of  Brazil,  Indiana,  has  a  great  many  inequalities  in  the  rates 
charged  for  water;  that  some  of  the  consumers  are  furnished 
water  at  a  flat  rate  and  other  consumers  arc  furnished  water  by 
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meter  rates;  that  other  consumers  pay  $1  for  every  500  cubic 
feet  of  water  consumed,  while  other  consumers  are  charged  75 
cents  for  the  same  amount  of  water;  other  consumers  only 
60  cents  for  the  same  amount  of  water,  and  other  consumers  25 
cents  for  the  same  amount  of  water;  that  factories  employing 
more  than  twenty  men  are  charged  a  different  rate  from  those 
employing  less  than  twenty;  that  said  rates  should  be  revised 
and  corrected  as  they  are  unreasonable  and  unjustly  discrimina- 
tory. 

The  defendant,  city  of  Brazil,  Indiana,  by  its  city  attorney, 
filed  answer,  setting  forth  therein  that  all  of  the  facts  stated  in 
said  petition  are  true,  and  joins  said  petitioners  in  the  request 
that  said  rates  be  revised  and  corrected,  as  they  are  unreasonable 
and  unjustly  discriminatory. 

The  Commission  directed  that  an  audit  of  the  defendant's 
records  and  books  be  made.  This  was  done,  and  said  audit  after- 
wards filed  as  an  exhibit  in  the  cause. 

Under  the  supervision  of  the  Commission's  chief  engineer  a 
tentative  appraisal  of  the  defendant's  properly  was  made,  and 
subsequently  filed  as  an  exhibit  in  the  cause.  To  this  valuation,, 
thus  made,  the  city  of  Brazil,  Indiana,  filed  exoeptions  and  ob- 
jections. 

The  case  came  on  for  hearing  January  12,  1915,  in  the  city 
hall,  Brazil,  Indiana,  and  later  concluded  at  the  office  of  the 
Commission,  Indianapolis,  Indiana.  Some  evidence  was  .intro- 
duced by  the  city  of  Brazil,  Indiana,  pertaining  to  the  value  of 
the  water  utility  and  as  to  the  financial  operation  of  the  same. 
Chief  Engineer  H.  O.  Garman,  of  the  Commission's  staff,  was 
examined  in  regard  to  the  valuation  of  the  waterworks  property. 

As  the  Commission  views  this  case,  the  only  question  involved 
is  as  to  what  is  a  just,  adequate,  and  reasonable  rate  or  rates  to 
be  charged  for  the  services  rendered,  there  being  no  complaint  as 
to  the  quality  of  the  water  furnished  or  the  sufficiency  of  same. 

In  ascertaining  what  is  a  just  and  reasonable  rate  of  return 
for  the  city  of  Brazil  on  its  water  plant,  it  is  essential  to  deter- 
mine the  value  of  said  property.  Having  determined  the  fair 
value  of  the  property  for  rate-making  purposes,  the  income  and 
necessary  expenditures  of  the  city  in  the  waterworks  department, 
present  and  anticipated,  must  be  considered.     The  expense  of 
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operation  must  be  justly  proportioned  between  fire  and  general 
service. 

To  justly  and  fairly  value  the  water  utility  of  the  city  of 
Brazil,  Indiana,  we  may  consider  the  amount  necessary  to  repro- 
duce the  plant  new,  its  actual  cost,  its  present  value  as  ascer- 
tained by  giving  due  consideration  to  depreciation,  the  earning 
capacity  of  the  property,  the  growth  of  the  property,  its  absolute 
monopoly  of  the  business,  the  size  and  number  of  the  community 
to  be  served,  the  desirability  of  the  arrangement,  and  efficiency 
.  of  the  plant  and  its  location  in  the  city. 

The  property  to  be  appraised  consists  of  the  following  items: 

A.  Lands. 

B.  Transmission  and  distribution  system. 

C.  Buildings  and  miscellaneous  structures. 

D.  Plant  equipment. 

E.  General  equipment. 

r.  Paving  over  mains  (actually  cut). 

G.  Paving  over  services  (actually  cut). 

H.  Material  and  supplies,  including  distribution  sys- 
tem supplies,  power  plant  suppljes,  general  office 
supplies,  fuel,  and  miscellaneous  supplies. 

Note:  Addition  of  10%  to  cover  engineering,  super- 
intendence, interest  during  construction,  contin- 
gencies, etc. 

A.  Lands. — Under  this  head  some  of  the  property  that  may  be 
used  by  the  city  has  been  excluded  from  the  appraisal  because 
not  used  or  useful  in  rendering  servica 

This  consists  of  certain  real  estate,  located  at  the  comer  of 
Church  and  Cedar  streets,  in  the  city  of  Brazil.  The  Commis- 
sion's staff  valued  this  real  estate  at  $600,  but  excluded  it  from 
the  tentative  valuation  as  nonoperative  property,  of  which  the 
Commission  approves. 

The  city  of  Brazil  owns  a  tract  of  land  upon  which  it  has 
located  the  waterworks  pumping  station,  reservoir,  and  wells. 
The  city,  by  evidence,  showed  the  valuation  of  this  land  to  be 
$2,600.  The  valuation  placed  upon  this  tract  of  land  by  the 
Commission's  staff  is,   reproduction  cost  $1,100,   and  present 
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value,  $1,100.  We  are  of  the  opinion  that  the  evidence  and  rec- 
ords as  to  this  particular  tract  of  land  substantiates  the  city's 
contention.  We  therefore  fix  as  reproduction  cost  on  this  land, 
$2,600,  and  present  value,  $2,600. 

The  city  of  Brazil  owns  a  lot,  located  on  the  comer  of  Jackson 
and  Washington  streets,  in  said  city,  upon  which  said  city  has 
located  an  office  building,  storage  room,  and  bam,  and  used  by 
said  city  for  the  purpose  of  city  engineer's  office,  street  commis- 
sioner's office,  waterworks  office,  barn  and  storage  rooms  for  fire 
department,  police  patrol  department,  street  commissioner's  de- 
partment, and  waterworks  department  The  city,  by  evidence, 
placed  a  valuation  upon  this  lot  of  $4,500,  all  chargeable  to  the 
water  department.  The  Commission's  staff  placed  a  valuation  on 
this  lot  of  $3,000,  and  apportionied  $1,500  of  said  valuation  to 
the  waterworks  plant,  and  of  this  we  approve. 

The  city  of  Brazil  introduced  evidence  showing  it  had  ex- 
pended the  sum  of  $500  for  water  rights  on  certain  lands  owned 
by  Roswell  S-  Hill,  necessary  and  beneficial  to  the  city.  These 
water  rights  were  not  included  in  the  valuation  placed  upon  this 
property  by  the  Commission's  staff,  and  we  find  that  the  city  is 
justly  entitled  to  have  this  included  in  the  valuation.  We  there- 
fore adopt  the  reproduction  cost  of  these  water  rights  at  $500, 
and  present  value,  $500. 

The  city  of  Brazil  placed  a  valuation  upon  lands  of  $7,600, 
including  the  nonoperative  land  above  referred  to,  of  $500,  and 
a  valuation  of  $4,500  on  the  lot  located  at  the  corner  of  Jackson 
and  Washington  streets,  and  used  by  the  city  in  its  different 
departments,  and  a  valuation  of  $2,600  on  the  tract  of  land, 
upon  which  said  city  has  located  its  waterworks  pumping  station, 
reservoir,  and  wells. 

The  Commission's  staff  placed  a  valuation  upon  these  lands, 
after  excluding  the  nonoperative  land,  and  apportioning  to  the 
waterworks  its  just  and  reasonable  portion  of  the  lot  located  at 
the  corner  of  Jackson  and  Washinaton  streets,  at  a  reproduction 
cost  of  $2,600,  and  present  value,  $2,600.  The  staff  arrived  at 
their  conclusion  as  to  the  value  of  these  lands  after  making  per- 
sonal inquiry  of  property  owners  in  the  neighborhood,  and  after 
ascertaining  the  value  fixed  on  land  for  taxation  in  the  vicinity, 
determining  the  ratio  between  assessed  and  real  value,  and  the 
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amount  paid,  on  actual  sales,  on  land  similarly  located.  The 
Conimission  does  not  agree  with  the  appraisal  made  by  its  staff 
ux>on  the  tract  of  land  owned  by  the  city  of  Brazil,  upon  which  it 
has  located  its  pumping  station,  reservoir,  and  wells.  The  Com- 
mission finds  that  the  said  tract  of  land  consists  of  approximately 
13  acres,  located  close  in  the  city,  and  that  the  city  showed  said 
land  cost  $200  per  acre.  The  Commission  finds  said  land  to  be 
of  the  value  of  $2,600.  We  therefore  adopt  as  reproduction  cost, 
$2,600,  and  present  value,  $2,600. 

The  Commission  finds  the  value  of  the  lands  used  and  useful 
by  the  Brazil  waterworks  plant  to  be  $4,600,  and  we  adopt  as 
the  reproduction  cost,  $4,600,  and  present  value,  $4,600. 

B,  Transmission  and  Distribution  System. — The  city  has  filed 
no  objections  or  exceptions  to  the  appraisal  made  by  the  Com- 
mission's staff  upon  the  transmission  and  distribution  system  of 
this  water  plant.  The  records  show  there  are  956  services  con- 
nected with  the  distribution  system,  of  which  the  consumers  have 
paid  for  the  construction  of  935,  and  the  city  has  paid  for  the 
construction  of  21  services.  The  valuation  placed  upon  the  serv- 
ices by  the  Commission's  staff  is,  reproduction  cost,  $9,120,  and 
present  value,  $7,961.  The  staff  shows  in  its  appraisal  of  these 
services,  that  the  consumers  have  paid  for  the  construction  of 
S35  at,  reproduction  cost,  $8,915,  and  present  value,  $7,783,  and 
that  the  city  paid  for  the  construction  of  21  at,  reproduction 
cost,  $205,  and  present  value,  $178. 

We  are  of  the  opinion  that  the  935  services  paid  for  by  the 
consumers  at  reproduction  cost  of  $8,915,  and  present  value, 
$7,783,  is  an  item  credited  to  the  utility  in  the  transmission  and 
distribution  system,  which  is  in  excess  of  what  said  utility  is 
justly  entitled  to  in  a  rate-making  case. 

The  valuation  placed  upon  the  transmission  and  distribution 
system  by  the  Commission's  staff  is,  reproduction  cost,  $92,488, 
and  present  value,  $84,152.  Deducting  $8,916,  the  reproduction 
cost,  and  $7,783,  present  value  of  the  935  services  paid  for  by 
consumers,  we  have  $83,573  as  the  reproduction  cost  of  the  trans- 
mission and  distribution  system,  and  $76,369  as  present  value, 
which  figures  we  adopt. 

C.  Buildings  and  Miscellaneous  Structures. — ^Under  this  head, 
some  of  the  property  that  may  be  used  by  the  city  has  been  ex- 
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eluded  from  the  appraisal^  because  not  used  or  useful  in  render- 
ing the  service. 

This  property  consists  of  a  brick  dwelling  house,  reconstructed 
and  remodeled  from  the  original  pumping  station,  and  not  used 
or  useful  in  the  operation  of  the  plant,  but  is  now  rented  for 
dwelling  purposes  at  $8  per  month.  The  Commission  approves 
of  the  acts  of  the  staff  in  this  matter. 

The  city  filed  objections  and  exceptions  to  the  appraisal  made 
by  the  Commission's  staff  on  buildings  and  miscellaneous  struct- 
ures, and  states  in  its  written  exceptions  that  one  new  well  owned 
by  said  city,  which  is  of  the  reasonable  value  of  $1,000,  is  not 
included  in  said  valuation. 

Evidence  was  introduced  by  the  city  of  Brazil,  showing  that 
said  new  well,  which  was  not  included  in  the  tentative  valuation, 
cost  the  city  the  sum  of  $825.  The  new  well  was  not  taken  into 
consideration,  for  the  reason  it  was  not  completed  until  shortly 
after  the  tentative  valuation  was  made,  and  the  Commission's 
engineers  had  returned  to  Indianapolis.  H.  O.  Garman,  chief 
engineer  of  the  Commission,  viewed  the  well  later,  and  agrees 
with  the  evidence  of  the  city  engineer  of  Brazil  as  to  the  cost  of 
said  well.  We  therefore  fix  the  reproduction  cost  of  said  well  at 
$825,  present  value,  $825. 

The  valuation  placed  upon  the  buildings  and  miscellaneous 
structures  by  the  Commission's  staff  is,  reproduction  cost,  $21,- 
788,  and  present  value,  $17,409.  Adding  the  reproduction  cost 
and  present  value  of  the  new  well,  and  not  hereinbefore  included, 
and  valued  at  $825,  we  adopt  $22,613  as  the  reproduction  cost 
of  buildings  and  miscellaneous  structures,  and  $18,234  as  present 
value. 

D.  Plant  Equipment. — The  city  filed  objections  and  excep- 
tions to  the  appraisal  made  by  the  Commission's  staff  on  plant 
equipment,  setting  forth  in  its  exceptions  that  boiler  number 
1  is  of  the  reasonable  value  of  $700;  that  said  boiler  was  ap- 
praised by  the  staff  at  $412 ;  and  further  that  the  said  city  owns 
three  boiler  walls  of  the  reasonable  value  of  $3,000;  that  the 
Commission's  staff  placed  no  value  on  said  walls.  The  facts  and 
evidence  show  that  boiler  number  1  is  in  very  bad  and  dangerous 
condition,  and  can  lart  but  a  short  time.     This  boiler  was  ap- 
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praised  by  the  Commission's  staff  at,  reproduction  cost,  $1,126, 
and  present  value,  $412,  and  of  this  we  approve. 

The  three  boiler  walls  were  appraised  by  the  Conmiission'a 
staff  witii  boilers  set,  as  one  unit,  and  not  separately,  and  ap- 
praised at  figures  given  by  the  firm  that  furnished  and  set  this 
class  of  boilers,  and  of  this  we  approve.  We  adopt  the  staff's 
conclusion  that  the  reproduction  cost  of  plant  equipment  should 
be  $15,188,  and  present  value,  $9,760. 

E.  General  Equipment. — The  city  filed  no  exceptions  or  ob- 
jections, and  introduced  no  evidence,  against  the  appraisal  made 
by  the  Commission's  staff  on  the  items  included  under  general 
equipment.  We  therefore  adopt  the  staff's  conclusions,  and  fix 
the  reproduction  cost  of  general  equipment  at  $1,177,  and  present 
value,  $952. 

F.  Pamng  Actually  Cut. — The  city  filed  exceptions  and  objec- 
tions to  the  appraisal  made  by  the  Commission's  staff  on  the 
items  included  imder  "F.  Paving  actually  cut,"  setting  forth  in 
their  exceptions  and  by  evidence  that  paving  over  services  had 
been  cut  and  replaced  to  the  reasonable  value  of  $957,  and  that 
pavement  over  mains  had  been  cut  and  replaced  to  the  reasonable 
value  of  $92. 

.  The  city  offered  some  evidence  to  show  that  the  sum  of  $957 
had  been  expended  in  cutting  and  relaying  pavement  over  serv- 
ices. The  by-laws  regulating  and  governing  the  water  depart- 
ment of  the  city  of  Brazil,  under  ordinance  No.  1,637,  §  86, 
passed  November  17,  1908,  reads  as  follows: 

"Charges  for  tapping  water  mains  and  laying  service  pipes  to  nearest 
curb  to  water  main: 

Gravel  or  unimproved  street   $7.50 

Cobble  stone  or  slag  street  8.50 

Macadamized   street    10.00 

Block,  stone,  or  brick  street  12.00 

These  taps  apply  to  three-quarter  inch  taps  only.  Other  taps  and  length 
of  service  pipe  will  be  estimated  on  application." 

The  records  show  956  services  connected  with  the  distribution 
system  of  the  Brazil  water  plant,  and  of  these  966  services  con- 
nected, the  consumers  have  paid  for  935.  The  21  remaining 
services  were  paid  for  by  the  city. 

It  is  the  contention  of  the  city  of  Brazil  that  the  Commi»^ 
sion's  staff  erred  in  disallowing  the  above-estimated  cost  of  lay- 
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ing  mains  and  services  in  the  streets  which  are  now  paved,  but 
which  the  records  show  were  not  paved  at  the  time  such  mains 
and  services  were  laid. 

We  are  of  the  opinion  that  paving  which  had  not  been  actually 
cut  in  the  laying  of  the  pipes  should  not  be  allowed.  We  are  of 
the  opinion  that  the  value  of  paving  is  a  proper  item  in  an  esti- 
mate of  the  cost  of  reproduction  new ;  but  not  until  the  city  has 
actually  invested  its  money  in  this  paving  can  it  rightfully  be 
included  in  a  valuation  for  rate-making  purposes. 

In  our  judgment  no  allowance  should  be  made  for  the  item 
of  paving,  which  may  be  properly  a  part  of  the  cost  of  reproduc- 
tion new,  but  no  part  of  the  valuation  on  the  basis  of  which  rates 
are  to  be  est^ablished,  and  for  the  reason  that  the  city  did  not 
actually  cut  the  paving  in  constructing  its  waterworks  system. 

Pavements  are  ofttimes  cut  in  order  to  make  repairs  upon 
the  mains,  or  for  the  purpose  of  repairing  services,  and  where 
this  is  done  it  must  be  charged  to  repair  account,  and  could  not 
be  charged  as  a  part  of  the  valuation  in  a  rate-making  case.  We 
therefore  adopt  the  staff's  conclusions  under  the  item  of  "F.  pav- 
ing actually  cut." 

G,  Overhead, — An  allowance  should  be  made  to  cover  engi- 
neering, superintendence,  interest  during  construction,  contin- 
gencies, etc.,  in  ascertaining  the  fair  value  of  utility  property. 

There  is  no  evidence  to  show  that  the  construction  of  this 
waterworks  plant  required  any  extra  engineering  assistance,  or 
preliminary  legal  expense,  or  contingencies  of  any  kind.  Out- 
side of  the  interest  expended  during  construction,  there  seems 
to  have  been  little,  if  any,  of  the  other  expenses  usually  following 
work  of  this  kind. 

The  Commission  is  of  the  opinion,  in  this  case,  that  10  per 
cent  should  be  added  for  this  item. 

The  percentage  to  be  computed  upon  the  items  as  adopted  by 
us,  excluding  any  percentage  upon  lands,  would  give  $12,305 
reproduction  cost,  and  $9,817  present  value. 

H,  Materials  and  Supplies. — The  staff  appraised  the  materials 
and  supplies  of  the  city  in  the  waterworks  department  at,  cost 
of  reproduction,  $2,529,  and  present  value,  $1,845.  There  being 
no  exceptions  or  objections  to  this  item,  we  adopt  the  staff's  con- 
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elusion,  and  fix  the  reproduction  cost  of  materials  and  supplies 
at  $2,529,  and  present  value,  $1,845. 

Working  Capital. 

This  item  should  include  cash  necessary  to  meet  the  running 
expenses  of  the  business  under  careful  and  prudent  management. 
The  records  show  that  the  total  operating  expense  for  the  first 
six  months  of  the  year  1913,  bond  interest  excluded,  and  with  no 
taxes,  was  $5,088.73.  The  Commission  is  of  the  opinion  that 
$1,200  is  a  reasonable  and  sufiicient  amount  to  allow  as  working 
capital,  therefore,  we  fix  ($1,200)  as  the  amount  for  working 
capitaL 

Going  Value. 

That  "going  value"  is  an  essential  element  in  determining  the 
value  of  a  public  utility  is  no  longer  an  open  question.  Omaha 
V.  Omaha  Water  Co.  218  U.  S.  180-205,  54  L.  ed.  991-1001, 
48  L.RA.(N.S.)  1084,  30  Sup.  Ct.  Kep.  615-620. 

^'Going  value,"  however,  cannot  be  made  the  means  of  ficti- 
tiously increasing  values  or  creating  values  that  do  not,  in  fact, 
exist. 

All  the  facts  and  circumstances  surrounding  the  utility  should 
be  taken  into  consideration  in  arriving  at  the  item  of  "going 
value." 

Every  effort,  honestly  put  forth,  every  dollar  properly  ex- 
pended, and  every  obligation  legitimately  incurred,  in  the  es- 
tablishment of,  or  in  the  building  up  of,  a  public  utility  business, 
should  be  taken  into  consideration  in  fixing  the  valuation  for  rate- 
making  purposes. 

The  cost  of  developing  a  business  of  a  water  utility  may  be 
made  up  of  many  different  kinds  of  expenditures.  It  may  in- 
clude the  cost  of  advertising,  soliciting,  demonstrations  showing 
the  advantage  of  having  water  under  pressure  in  the  houses,  of 
granting  of  lower  than  the  regular  rates,  in  its  early  life,  to  get 
people  accustomed  to  using  the  service,  and  many  other  outlays 
of  this  character  in  order  to  build  up  the  business. 

A  mere  physical  plant,  no  matter  how  perfect  or  how  well  it 
18  adapted  to  the  purpose  for  which  it  is  intended,  amounts  to 
but  little  unless  it  has  or  can  obtain  a  paying  business.     With- 
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out  business  it  is  dead  property^  instead  of  a  living  concern  earn- 
ing profits.  To  earn  profits  it  must  have  business  or  customers 
who  avail  themselves  of  the  services  it  renders  at  rates  that  jrield 
an  adequate  income. 

The  Brazil  water  plant  during  the  first  ten  years  of  its  ope^ 
ation  did  not  have  a  sufficient  amount  of  business  or  earnings  to 
cover  operating  expenses,  including  depreciation  and  a  reasonable 
rate  of  interest  upon  the  investment.  During  the  next  five  years 
of  its  operation  there  were  deficits  each  year. 

The  amount  by  which  the  earnings  fail  to  meet  these  require- 
ments may  be  regarded  as  deficits  from  the  operation.  These 
deficits,  or  a  part  of  them,  constitute  the  cost  of  building  up 
the  business  of  the  plant.  They  are  as  much  a  part  of  the  cost 
of  building  up  the  business  as  loss  of  interest  during  the  con- 
struction of  the  plant  is  a  part  of  the  cost  of  construction. 

The  results  of  operation  during  the  early  life  of  the  Brazil 
waterworks  plant  shows  that  considerable  money  was  expended 
in  building  up  the  business ;  that  practically  no  interest  has  ever 
been  paid  upon  the  investment;  that  no  money  has  been  set 
aside  for  depreciation.    We  fix  $5,000  as  "going  value.*' 

Summary, 

The  calculations  made  by  the  Commission's  staff  show  that 
the  following  figures  are  the  reproduction  cost  and  present  value 
of  the  city's  property  in  the  waterworks  department,  used  and 
useful  in  furnishing  and  distributing  water  to  the  city  of  Brazil 
and  the  inhabitants  thereof. 


A.  Land  , . . . . 

B.  Transmission  and  Distribution    

C.  Buildings  and  Miscellaneous  Structures 

D.  Plant  Equipment 

E.  General  Equipment  

F.  Paving    


Total  B,  C,  D,  E,  and  F 

12%  on  B,  C,  J),  E,  and  F  (see  note  below) 


H.  Materials  and  Supplies 
Grand  Total    


Reproduc- 
tion Cost. 


$2,600.00 
92,488.00 
21,788.00 
15,188.00 

1,177.00 

None 


$130,641.00 
15,677.00 


$146,328.00 
2,529.00 


$148,857.00 


Present 
Value. 


$2,600.00 
84,152.00 
17,409,00 

9,760.00 
952.00 

None 


$112,273.00 
13,473.00 


$125,746.00 
1,845.00 


$127,591.00 


Note: — 12  per  cent  allowed  to  cover  engineering,  superintendence,  inter- 
est during  construction,  contingencies,  etc. 
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1875 
1876 
1877 
1878 
1879 
1880 
1881 
1882 
1883 
1884 
188.> 
188G 
1887 
1833 
1889 
1890 
1891 
1892 
1893 
1894 
1895 
1896 
1897 
1893 
1899 
1900 
1001 
1902 
1903 
1904 
1905 
1906 
1907 
1908 
3909 
1910 
1911 
1912 
1913 
1914 


6  mo. 


Revenue. 


$26,066.00 

7,816.79 

5,143.05 

4,603.48 

4,406.15 

4,192.08 

5,505.90 

4,244.89 

5,104.14 

4,850.33 

5,228.55 

5,183.76 

6,810.72 

4,105.28 

5,351.64 

4,503.24 

3,359.24 

3,889.71 

5,463.36 

4,956.24 

30,884.31 

5,880.01 

5,997.07 

8,745.64 

6,080.12 

4,780.78 

7,572.82 

7,848.37 

8,911.18 

18,669.97 

13,288.45 

11,475.53 

18,536.90 

13,651.18 

11,616.94 

9,173.11 

10,448.89 

23,238.56 

12,933.16 

7,584.35 


Operating 
Expense. 


Interest. 


$607.75 
1,292.29 
2,105.96 
1,166.79 
461.33 
449.62 
710.03 
514.87 
1,786.42 
2,177.22 
1,860.83 
2,100.91 
2,505.33 
2,541.78 
3,062.36 
2,952.03 
2,653.48 
3,040  34 
3,339.99 
3,843.49 
3,768.32 
3,365.05 
8,282.97 
8,840.57 
4,465.42 
5,285.06 
5,120.59 
5,338.49 
6,350.94 
6,894.49 
5,605.53 
6,609.05 
7,039.13 
6,940.14 
7,945.33 
6,987.50 
7,892.40 
7,593.07 
9,350.36 
5,088.73 


$2,565.00 
2,565.00 
2,565.00 
2,565.00 
2,565.00 
2,565.00 
2,565.00 
2,565.00 
2,566.00 
2,565.00 
2,565.00 
2,566.00 
2,565.00 
2,565.00 
2,565.00 
2,565.00 
2,381.00 
1,951.00 
1,835.00 
2,725.00 
2,827.50 
2,760.00 
2,808.54 
2,790.00 
2,551.00 
2,01.'?  00 
2,770.00 
2,520.00 
2,582.00 
2,167.53 
1,862.00 
1,600.00 
1,600.00 
1,600.00 
1,500.00 
1,500.00 
1,600.00 
750.00 


$367,890.79   $157,825.96    $89,435.67    6122,256.40    $11,627.14 


Net 
Income. 


$25,458.25 

3,959.30 

472.09 

881.68 

1,379.82 

1,177.46 

2,230.87 

1,165.02 

752.72 

208.11 

802.72 

517.85 

1,740.39 


172.37 
'24,390.99 


2,096.53 


40.24 
9,193.48 
5,615.39 
3,004.48 
9,997.77 
6,211.04 
2,171.61 
685.61 
1,056.40 
14,145.49 
2,082.80 
1,746.62 


Net 
Deficit. 


1,001.50 
475.82 
1,013.79 
1,859.24 
1,531.63 

722.26 

312.54 
65.90 

'1,166.30 

3,055.28 

162.77 

260.12 


$28,500.00  bond  issue  in  1875 
25,000.00       "         "       "   1895 

115.00  transferred  from  General  Fund  1876 
12,350.00  "  "  "  "      1912 


All  of  said  bonds  have  been  paid  or  refunded,  except  there 
Btill  remains  $20,000  of  the  refunding  issue  unpaid  and  bearing 
interest  at  the  rate  of  4^  per  cent  per  annunu 
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Coet 

Const,  and 
Equip. 

During  the 
Year. 

Coat 

Average 

7%  on 

Year. 

Beginning 

Close  of 
Year. 

Cost  for 
Year. 

Average 
Cost. 

1875  

$28,527.30 

$28,527.30 

$28,627.30 

$1,996.91 

1876  

$28,527.30 

2,641.10 

31,068.40 

29,797.85 

2,085.85 

1877  

31,068.40 

205.00 

31,273.40 

31,170.90 

2,181-9« 

1878  

31,273.40 

8.80 

31,282.20 

31,277.80 

2,189.45 

1879  

31,282.20 

667.87 

31,950.07 

31,616.13 

2,213.13 

1880  

31,960.07 

141.56 

32,091.63 

32,020.85 

2,241.46 

1881  

32,091.63 

101.30 

32,192.93 

32,142.28 

2,249.96 

1882  

32,192.93 

3.00 

32,185.93 

32,194.43 

2,25361 

1883  .,.,... 

32,195.93 

2,959.15 

36,155.08 

33,675.50 

2,357.28 

1884  

35,155.08 

1,441.05 

36,596.13 

35,875.60 

2,511.29 

1885  

36,696.13 

1,007.25 

37,603.38 

37,099.76 

2,596.98 

1886  

37,603.38 

1,665.85 

39,169.23 

38,386.30 

2,687.04 

1887  

39,169.23 

1,184.36 

40.353.59 

39,761.41 

2,603  30 

1888  

40,353.59 

1,596.25 

41,949.84 

41,151.72 

2,880.62 

1889  

41.949.84 

4,413.62 

46,363.36 

44,156.60 

3,090.96 

1890  

46,303.36 

15.00 

46,378.36 

46,370.86 

3.245.96 

1891  

46,378.36 

4,709.17 

61,087.53 

48,732.94 

3,411  31 

1892  

51,087.53 

2,133.25 

53,220.78 

62,154.16 

3,6.50.79 

1893  

63,220.78 

2.509.02 

65,729.80 

54,475.29 

3,813.27 

1894  

65,729.80 

1,193.62 

56,923.42 

66,326.61 

3,942.86 

1895  

56,923.42 

18,906.71 

75,8.'^0.13 

66,376.78 

4,646.37 

1896  

76,830.13 

16,495.98 

91,326.11 

83,678.12 

5,850.47 

1897  

91,326.11 

789.07 

92,115.18 

91,720.64 

6,420.44 

1898  

92,115.18 

1,610.40 

93,62;->.58 

92,870.38 

6,500.93 

JS09  

93,625.58' 

2,670.83 

90,296.41 

94,960.99 

6,647.27 

1900  

96,296.41 

8,814.08 

105,110.49 

100,703.45 

7,049.24 

19ra  

105,110.49 

2,934.24 

108.044.73 

106,577.61 

7,460.43 

1902  

108,044.73 

3,510.60 

111,555.33 

109,800.03 

7,686.00 

j9o:j  

111,555.33 

2,150.41 

113,705.74 

112,630.54 

7,884.14 

1904  

113.705.74 

3,805.59 

117,511.33 

115,608.53 

8,092.60 

J90o  

117.511.33 

5.137.08 

122,648.41 

120,079.87 

8,405.59 

1906  

122,648.41 

9,460.67 

132,109.08 

127,378.76 

8,916.51 

1907  

132,109.08 

7,664.61 

139,773.69 

135,941.39 

9,516.90 

1908  

139.773.69 

2,957.51 

112,731.20 

141,252.44 

9,887.67 

1909  

142,731.20 

10,268.38 

152,999.68 

147,865.39 

10,350.58 

1910  

152,999.r)8 

3,030.67 

156,030.25 

154,514.92 

10,816.04 

1911  

156,030.25 

7,612.58 

163,642.83 

159,836.54 

11,188.66 

1912  

163.642.83 

2,898.84 

166,541.67 

165,092.25 

11,656.46 

1913  

166,541.67 

4,393.07 

170,934.74 

168,738.21 

11,811.67 

1914  6  mo. . . 

170,034.74 

453.52 

171.388.26 

171,161.50 

11,981.31 

Totals  ... 

$171,388.26 

$227,052.17 

Actual  Cost. 

The  theory  of  actual  cost  is  attended  with  many  practical 
difficulties;  for  in  attempting  to  ascertain  the  actual  cost  of 
most  municipally  owned  utilities  the  records  available  on  the 
question  are  neither  accurate  nor  complete. 

It  appears  from  the  audit  made  by  the  Commission's  account- 
ants cif  the  books  and  records  of  the  municipal  waterworks  of  the 
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city  of  Brazil,  that  said  records  are  neither  accurate  nor  com- 
plete. 

The  following  table  shows  the  construction  account  of  the 
Brazil  waterworks  plant: 

Construction  Account. 

Lands   and   Buildings    $7,945.86 

Supt.  of  Construction    742.0a 

Boilers,   Pumps  and  Machinery    47,255.90 

Alaterial  and  Supplies    13,027.86 

Pipe  and  Hydrants  42,899.84 

Laying   Mains    18,362.66 

Reservoir 9,087.51 

Dams    1,577.59 

DrilUng  Wells    6,982.44 

Interest  and  Discount  on  Bonds   2,541.13 

Meters    10,727.56 

Labor   ,  10,237.91 

Total    $171,388.26 

Our  accountants  show  the  following  expenditures  made  by  the- 
Brazil  waterworks  plant  from  moneys  received  from  the  follow- 
ing sources : 

1875  Bond  issue    $25,000.00 

1875  Transferred  from  general   fimd    115.00 

1876  Bond  issue    3,500  00 

1895        *          "       25,000.00 

1904  to  1910  Trans,  from  general  fund     24,489.00 

1912                         "           "           '*           "        12,360.00 

Net  operating  revenue  from  1875  to  June  30,  1014 563.32^ 

Interest  coUected  by  taxation  above  what  was  actually  used  . . .  16,512.43 

Received  from  miacellaneous  sources    3,098.9& 

Total $110,629.26. 

The  audit  shows  there  was  received   from   all   sources   by  the 

Brazil  waterworks    $357,890.7^ 

Total  expenditures  of  every  kind  247,261.5a 

Leaving  net  balance    .* $110,629.26 

The  audit  shows  net  income  of   $122,256  40 

Net  deficits  of   11,627,14 

Leaving  net  balance  of   $110,629.2ff 

This  would  indicate  the  actual  cost  of  the  Brazil  water  plant 
to  be  $110,629.26 ;  but,  as  above  stated,  the  records  are  neither 
accurate  nor  complete.  It  is  possible,  and  very  probable,  that 
some  considerable  sum  of  money  has  been  expended  by  the  city 
of  Brazil  in  its  waterworks  plant,  taken  from  the  general  fund 
of  the  city,  and  never  charged  against  the  waterworks  plant* 

The  city  of  Brazil  has  issued  and  sold  $53,500  of  its  bonds,  and 
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the  money  derived  from  the  sale  of  said  bonds  was  used  in  the 
construction  of  its  waterworks  plant.  There  has  been  paid  by 
the  city  of  Brazil,  from  its  general  fund,  $33,500  of  said  bonds. 
There  still  remains  $20,000  of  said  bonds  unpaid  and  drawing 
interest  at  the  rate  of  4J  per  cent  per  annum. 

The  most  important  problem  in  this  case  is  the  determin- 
ation of  the  value  of  the  property.  It  is  our  duty  to  ascertain 
the  fair  and  reasonable  value  of  the  property,  used  and  useful 
for  the  convenience  of  the  public 

After  taking  into  consideration,  as  nearly  as  possible,  the  actu- 
al cost  of  this  property  as  shown  by  the  records  of  the  city,  the 
cost  of  its  reproduction  new,  the  cost  of  reproduction  new  less 
depreciation,  and  after  considering  all  the  evidence  and  records 
in  the  case,  it  is  our  opinion  that  the  fair  and  reasonable  value 
of  the  property  for  rate-making  purposes  is  $128,383. 

Based  on  the  system  of  classification  of  our  engineering  staff, 
we  have  arrived  at  the  following  conclusions  as  to  the  value  of 
the  property  of  the  Brazil  waterworks  plant : 

A.  Lands  $4,600.00 

B.  TranBmisaion  and  Distribution  System   76,269.00 

C.  Buildings  and  Miscellaneous  Structures   18,235.00 

D.  Plant  Equipment 9,760.00 

E.  General   Equipment    952.00 

F.  Paving    None 

6.  Materials  and  Supplies   1,845.00 

H.  Overhead   10,622.00 

I.  Working  Capital 1,200,00 

J.  Going  Value   5,000.00 

Total    $128,383.00 

We  arrived  at  the  value  of  this  property  by  studying  the  evi- 
dence and  records  and  applying  it  specifically  to  the  report  of  our 
engineering  staff. 

From  the  estimate  of  the  engineering  staff  we  have  made  the 
following  deductions: 

1.  Services  paid  for  by  consumers  . .  ■. $  7,883.00 

2.  Excess  allowanoes  for  contingpenoies,  engineering,  superintend- 

ence, interest  during  construction,  etc.   2,951.00 

Totia  $10,834.00 

In  the  appraisal  made  by  the  Commission's  staff  on  the  item 
known  as  services,  the  present  value  was  estimated  at  $7^961, 
of  which  amount  the  consumers  paid  $7,783  and  the  city  paid 
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$178.  It  must  be  manifestly  clear  that  the  city  could  not  cap- 
italize the  amount  paid  by  the  consumers  in  the  construction 
of  these  services. 

The  estimates  for  preliminary  expenses,  engineering,  contin- 
gencies, and  interest  during  construction  are  in  excess  of  what 
should  be  allowed. 

It  is  undoubtedly  right  to  charge  to  capital  account  the  rea- 
sonable and  necessary  expenditures  of  this  kind.  The  Commis- 
sion is  of  the  opinion  that  10  per  cent  would  be  a  just  and  rea- 
sonable charge  for  this  item. 

We  have  increased  the  valuations,  as  made  by  the  staff,  in  the 
light  of  evidence  and  by  the  records,  as  follows : 

1.  Lond^  Water  rights  $2,000.00 

2.  Buildings  &  MiscollaneouB  Structures 825.00 

8.  Working  Capital    1,200.00 

4.  Going  Value   6,000.00 

$9,025.00 

The  engineering  department,  at  the  time  the  appraisal  was 
made,  knew  nothing  of  the  water  rights  which  developed  at  the 
time  of  the  hearing.  The  well  was  not  complete  at  the  time  the 
staff  left  Brazil,  but  was  completed  shortly  thereafter,  and  was 
inspected  by  the  chief  engineer  of  the  Commission,  and  appraised 
at  the  value  herein  quoted. 

The  increase  made  by  the  Commission  over  the  staff's  appraisal 
on  lands  is,  in  a  large  measure,  due  to  the  evidence  introduced  at 
the  hearing,  and  for  the  further  reason  that  the  records  bear  out 
the  city's  contention  as  to  price  paid  for  land. 

The  Commission  has  allowed  the  item  of  working  capital, 
amounting  to  $1,200. 

Table  No.  8  will  show  total  operating  revenue,  total  operating 
expense,  and  net  operating  revenues  for  the  years  1904  to  1914, 
both  inclusive.  It  will  be  noted  that  both  opiating  revenues  and 
expenses  are  increasing. 

TABLE  NO.  3. 

Operating  revenue  1904 $  7,531.45 

Operating  expense  1904 6,894.40 

Total  net  revenue  $     636.96 

Operating  revenue  1905 $  6,929.37 

Operating  expense  1905  5,605.53 

Total  net  revenue  $  1,323.84 

P.U.R/16C.—37. 
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Operating  revenue  1006 $  7,306.35 

Operating  expense  1906  6,303.52 

Total  net  revenue  $  1,002.8^ 

Operating  revenue  1907  $10,212.5» 

Operating  expense  1907  7,039.13 

Total  net  revenue  $  3,17375. 

Operating  revenue  1908  $10,050.54 

Operating  expense  1908  7,940.14 

Total  net  revenue $  2,110  30 

Operating  revenue  1909  $10,030.53 

Operating  expense  1909  7,940  14 

Total  net  revenue   $  2,085.20 

Operating  revenue  1910 $  7,622.12 

Operating  expense  1910  6,987.50 

Total  net  revenue $      634.62 

Operating  revenue  1911 $  8,928.89 

Operating  expense  1911 7,892.40 

Total  net  revenue  $  1,036.49 

Operating  revenue  1912 $  9,381.61 

Operating  expense  1912  7,593.07 

Total  net  revenue $  1,788.54 

Operating  revenue  1913 $11,433.16 

Operating  expense  1913 9,850.36 

Total  M^i  revenue $  1,582.80 

Operating  revenue  1014  $13,835.56 

Operating  expense  1914  12,140.31 

Total  net  revenue   $  1,695.25^ 

It  appears  from  the  foregoing  table  that  the  revenues  of  1910 
were  $2,408.41  less  than  the  total  revenue  of  1909,  yet  the  opei^ 
ating  expenses  only  decreased  $957.83.  The  operating  revenues 
of  1911  were  $1,300.77  more  than  1910,  and  the  operating  ex- 
pense for  1911  was  $904.50  more  than  1910.  The  operating 
revenue  for  1912  was  $453.76  more  than  1911.  The  operating 
expense  for  1912  was  $299.33  less  than  for  1911.  In  other 
words,  $452.76  more  revenue  received  at  a  cost  of  $299.33  less 
money.  The  operating  revenue  for  1913  was  $2,051.55  more 
than  1912.  The  operating  expense  for  1913  was  $2,257.29  more 
than  1912.  In  other  words,  in  order  to  increase  the  revenue 
$2,051.55  the  operating  expenses  were  increased  $2,257.29.  The 
operating  revenue  for  the  year  1914  was  $13,835.56.  The  op- 
erating expense  for  1914  was  $12,110.31.     This  would  show  an 
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increase  over  1913  in  operating  revenue  of  $2,402.40.  The 
operating  expense  for  the  year  1914  was  $12,140.13,  and  this 
would  show  an  increased  operating  expense  over  1913  of  $2,289.- 
05. 

The  operating  expense  for  the  last  three  years  amounts  to 
$29,683.76,  or  an  average  of  $9,861.23  per  year.  The  operating 
revenue  for  the  past  three  years  amounts  to  $34,750.33,  or  an 
average  per  year  of  $11,583.44. 

Determining  the  Rate. 

We  have  now  established  the  fair  and  reasonable  value  of  the 
property  of  the  Brazil  waterworks  plant  for  rate-making  pur- 
poses.    We  must  now  find: 

1.  The  operating  expense; 

2.  A  proper  depreciation  fund; 

3.  A  reasonable  and  fair  return  to  the  city  on  the  value  of  its 
property  as  above  found. 

The  public  has  an  absolute  right  to  know  what  the  cost  of 
the  service  produced  by  their  municipal  water  plant  actually  is. 
This  is  the  only  means  by  which  a  just  and  equitable  rate,  one 
that  is  fair  both  to  the  city  and  the  public,  can  be  ascertained. 

The  operating  expenses  of  all  public  utilities  are  easily  in- 
creased, and  sometimes  to  the  point  of  extravagance.  We  are  of 
the  opinion  that  an  operating  expense  of  $10,000  would  be  ade- 
quate, just,  and  reasonable  for  the  purposes  of  the  city  of  Brazil. 

The  rate  of  return  on  the  value  of  the  property  must  now  be 
determined,  and  it  must  be  a  fair  return  on  the  value  of  the 
property  used  and  useful  for  the  convenience  of  the  public.  San 
Diego  Land  &  Town  Co.  v.  Jasper,  189  U.  S.  439,  47  L.  ed.  892, 
23  Sup.  Ct.  Eep.  571,  110  Fed.  702,  decided  in  1903,  said: 

"It  no  longer  is  open  to  dispute  that  under  the  Constitution, 
Svhat  the  company  is  entitled  to  demand,  in  order  that  it  may 
have  just  compensation,  is  a  fair  return  upon  the  reasonable 
value  of  the  property  at  the  time  it  is  being  used  for  the  public*  '* 

A  rate  of  return  on  the  value  of  the  property  must  be  fair  to 
the  consumers  and  to  the  city.  The  total  actual  cost  of  this  prop- 
erty comes  from  the  people  of  the  city  of  Brazil  through  tax- 
ation. Taking  into  consideration  the  source  from  which  the 
money  was  derived  to  construct  this  property,  and  not  unmindful 
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of  the  tnterests  of  the  people  as  well  as  the  city,  we  are  of  the 
opinion  that  a  net  return  of  6  per  cent  on  the  value  of  this  prop- 
erty as  herein  found  is  sufficient. 

This  means  that  the  city  of  Brazil  shall  earn  6  per  cent  upon 
the  value  of  its  property  so  found,  after  all  operating  expenses 
have  been  paid  and  after  allowing  for  a  depreciation  fund  suf- 
ficient to  take  care  of  the  property. 

The  Commission  finds  that  provision  must  be  made  by  the 
users  of  the  service  of  this  utility  to  provide  sufficient  money  to 
pay  for  the  following  items : 

Operating  expense $10,000.00 

Depreciation   1,283.83 

Interest  at  6  per  cent 7,702.98 

$18,986.81 

The  payment  of  the  revenues  the  city  of  Brazil  must  receive, 
should  be  apportioned  justly  and  fairly  between  the  municipality 
and  the  people  using  the  service.  This  is  governed  by  the  ca- 
pacity and  output  required  by  the  municipality  and  by  the  pri- 
vate users. 

The  waterworks  plant  of  the  city  of  Brazil  has  pumping  ma- 
chinery sufficient  to  maintain  four  1-inch  streams  of  water 
thrown  to  a  vertical  height  of  80  feet  through  200  feet  of  hose 
2i  inches  in  diameter,  to  be  attached  to  a  hydrant  situated  upon 
the  line  of  mains  of  said  waterworks  plant.  This  would  require 
a  capacity  of  practically  1,000  gallons  per  minute  for  fire  service. 

The  maximum  daily  consumption  for  other  than  fire  service 
is  310,000  gallons.  It  would  require  a  capacity  to  furnish  for 
other  than  fire  service  480  gallons  per  minute. 

On  this  basis  the  required  capacity  of  the  plant  would  be  70 
per  cent  for  fire  service  and  30  per  cent  for  all  other  service. 

We  have  found  the  present  value  of  the  Brazil  waterworks 
property  to  be  $128,383.  The  capacity  apportionment  would  be 
as  follows: 

For  fire  service  $89,868.10 

For  purposes  other  than  fire  30  per  cent  38,514.90 

That  is  to  say,  of  the  total  capacity  of  the  plant  70  per  cent 
of  the  present  value  of  the  property  was  provided  to  furnish 
.  capacity  for  municipal  purposes  and  30  per  cent  for  other  pur* 
poses. 
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We  find  that  the  output  for  the  year  ending  December  30, 
1914:,  for  fire  was  785,000  gallons;  for  domestic  and  industrial 
service  the  output  was  approximately  112,000,000. 

The  output  charge  is  represented  by  the  operating  expense  of 
the  waterworks  plant,  except  taxes.  We  found  that  $10,000  is 
a  proper  operating  expense.  On  this  basis  the  output  charge 
should  be  apportioned  as  follows: 

Forfire,.7% $       70.00 

For  other  than  fire,  99.3%   9,930.00 

$10,000.00 

We  have  found  that  the  revenue  that  must  necessarily  be  paid 
is  $18,986.81  per  annum.  Distributing  the  expense,  as  herein 
explained,  we  have  the  following  results: 


Fire 

Domestic 

Interest   

$  7,702.98 

1,283.83 

10,000.00 

$5,392,09 

898.68 

70.00 

$  2,310.89 

Denreciation    

385.15 

Oneratinir  exnenae  and  outDut 

9,930.00 

$18,986.81 

$6,360.77 

$12,626.04 

This  estimate  will  require  the  municipality  to  pay  38  per  cent 
of  the  entire  revenue  of  the  waterworks  plant,  and  the  domestic 
users  67  per  cent  The  per  cent  the  city  pays  will  not  only  be 
for  fire  service,  but  for  all  other  uses  of  the  water.  Any  plan  that 
we  may  devise  for  the  separation  of  the  expense  of  maintaining 
the  waterworks  plant  between  the  municipality  and  the  private 
consumers  is  subject  to  modification.  The  railroads  contributed 
during  1914  approximately  $1,884.20  to  the  revenues  of  the 
Brazil  water  plant.  Deducting  the  amount  paid  by  the  railroads 
from  the  operating  revenues  that  must  be  earned  by  the  water- 
works plant,  and  charging  the  municipality  with  33  per  cent  of 
the  remainder,  the  amount  the  city  would  then  be  compelled  to 
pay  per  hydrant,  per  year,  would  be  $41.80. 

The  next  thing  for  us  to  determine  is  how  the  revenues  that 
must  be  paid  by  those  other  than  the  municipality  shall  be  ap- 
portioned between  the  different  consumers. 

The  only  just  and  equitable  charge  that  any  utility  can  make 
is  one  based  on  cost  of  service.  Each  and  every  consumer  should 
pay  what  it  cost  the  utility  to  deliver  the  service  he  receives. 
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There  are  883  consumers  receiving  the  service  by  meter  meaa- 
urements  and  10  consumers  receiving  service  at  flat  rate.    The  10 
consumers  now  receiving  flat-rate  service  should  be  immediately 
put  on  a  meter  basis,  and  we  are  informed  that  the  city  is  ar- 
ranging for  these  services  to  be  metered. 

Of  the  883  consumers  now  receiving  the  service  by  meter 
measurement,  260  of  said  meters  are  privately  owned,  Mrhich 
meters  the  Erazil  waterworks  plant  should  immediately  purchase 
from  the  individual  owners  at  a  fair  and  equitable  price,  as  this 
is  discriminatory  under  §  113  of  the  Shively-Spencer  Utility 
Commission  act.  The  2 GO  meiors,  privately  owned,  are  of  the 
following  sizes: 

235  are  T 

11  are  T 

4  lire  1  " 

2  are  ^V 

3  are  2; 

2  are  ^  „ 

2  are  \, 

1  is      ^ 

Total  260 

The  Brazil  waterworks  plant  owns  and  has  installed  59^   ^^ 
ters  of  the  following  sizes : 

r 

666  are  -  -  3^ 

7  are  •  -  ^'»» 

6  are  -  -  2 1» 

2  are  •  -  £  " 

8  are    -  -       ^  » 

2  are    -  - 

Total  591 

There  are  certain  charges  in  a  water  utility  that  are  pecul^f -^ 
meter  charges,  and  which  the  utility  has  a  just  and  legal   ^^^ 
to  collect,  either  in  the  way  of  meter  rental  or  by  a  mini^"'° 
charge.     The  Commission,  however,  is  not  ready  to  concede  * 
the  utility  has  the  right  to  collect  for  both  a  meter  rental  B^^ 
minimum  charge;  therefore,  tlie  order  we  make  in  this  cas^  ^^ 
provide  a  minimum  charge  for  each  size  meter  in  use. 

The  auditing  department   of  this   Commission  has  mad^ 
computation  showing  the  number  of  cubic  feet  of  water    ^^^^ 
by  all  consumers  having  metered  service.     After  obtaining  *^^, 
facts,  we  computed  the  sum  paid  by  each  consumer  on  th^  ^ 
rate  as  well  as  on  the  rate  hereinafter  ordered  bv  this   C<^ 
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mission.  This  required  time,  but  is  the  only  method  in  which 
results  can  be  obtained  that  can  be  depended  upon. 

The  earnings  from  the  rates,  herein  authorized  by  the  Com- 
mission, are  based  upon  the  assumption  that  the  consumers  will 
use  approximately  the  same  amount  of  water  for  the  year  fol- 
lowing the  taking  effect  of  the  rate  that  they  did  for  the  year 
upon  which  the  calculations  were  based.  If  this  proves  approxi- 
mately true,  the  rates  that  we  order  will  produce  sufficient  reve- 
nue to  enable  the  Brazil  waterworks  plant  to  earn. the  revenue 
that  we  have  found  it  is  necessary  for  said  plant  to  earn. 

After  a  careful  consideration  of  all  the  facts  on  the  subject  of 
rates,  rules,  and  regulations,  we  find  the  following  facts  to  be 
established : 

That  the  rates  now  being  used  by  the  Brazil  waterworks  plant 
are  unreasonable  and  unjustly  discriminatory. 

That  §  Xo.  36  of  Ordinance  ISTo.  1637  of  the  city  of  Brazil, 
requiring  each  consumer  of  water  service  to  pay  to  the  city  a 
fee  of  from  $7.50  to  $12  for  tapping  water  mains  and  laying 
service  pipe  to  nearest  curb  to  water  main ;  these  prices  to  apply 
to  three-quarter  inch  taps  only ;  other  taps  and  length  of  service 
pipe  will  be  estimated  on  application, — is  a  regulation  that  is  un- 
just and  unreasonable. 

That  §  No.  2  of  meter  ordinance  No.  1,638:  "All  persons 
using  city  water  shall,  before  the  said  Ist  day  of  June,  1909, 
provide  themselves  with  water  meters  of  the  kind  designated  by 
the  city  council,  such  meters  to  be  of  the  positive  displacement 
type,  and  shall  be  properly  attached  so  as  to  correctly  measure 
all  city  water  used  by  such  person.  All  meters  to  be  procured 
from  the  city  of  Brazil,  Indiana,  and  will  be  charged  for  at 
actual  cost  to  said  city,  together  with  the  cost  of  installing.  Upon 
said  1st  day  of  June,  1909,  the  sui)erintendent  of  the  city  water- 
works shall  turn  the  water  off  from  all  service  pipes,  where  the 
owners  or  users  of  which  have  failed  or  neglected  to  have  a  meter 
attached  as  above  provided  or  as  provided  for  in  §§  2,  3,  and  4 
of  ordinance  Xo.  1,364,  and  water  shall  not  be  turned  on  such 
pipe  until  a  meter  has  been  property  installed  on  the  same,  and 
the  expense  of  turning  on  and  off  the  water  has  been  paid,'* — is 
a  r^ulation  that  is  unjust  and  unreasonable. 
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That  §  No.  6  of  meter  ordinance  No.  1,638 :  "Any  consmJer 
desiring  to  use  water  by  meter  measurement  where  the  watei> 
works  committee  or  superintendent  does  not  deem  advisable  to 
place  one,  may  have  a  meter  put  in  by  the  superintendent  of 
waterworks  by  making  written  application  at  office  of  the  water- 
works. When  a  meter  is  attached  at  the  request  of  a  consumer, 
he  shall  pay  the  costs  of  the  meter  and  the  expense  of  attaching  it 
and  keeping  it  in  good  repair/^ — is  a  regulation  that  is  unjust 
and  unreasonable.  That  §  No.  8  of  meter  ordinance  No.  1638 : 
"When  meters  are  attached  by  the  waterworks  superintendent, 
the  city  shall  bear  all  the  expenses  of  attaching,  but  the  con- 
sumer shall  pay  reasonable  rental  for  same," — is  unreasonable 
and  unjustly  discriminatory. 

That  §  No.  14  of  meter  ordinance  No.  1638:  "Consiuners 
may  rent  meters  at  the  following  rates  per  month,  payable  when 
bills  are  due,  the  waterworks  setting  meters  without  additional 
charge  ^,  f,  f  inch,  each,  25  cents  per  month;  1  inch,  50  cents 
per  month;  IJ  inch,  $1.00  per  month;  2  inch,  $1.50  per  month; 
3  inch,  $2  per  month," — is  unjust  and  unreasonable. 

That  §  No,  16  of  meter  ordinance  No.  1,638:  "Per  month 
or  per  quarter  as  the  case  may  be.  For  1st  500  cu.  feet  or  less  20 
c.  per  100  cu.  feet.  For  over  500  cu.  feet  and  less  than  1,000  cu. 
feet  15c.  per  100  cu.  feet.  For  1,000  cu.  feet  and  less  than  2,500, 
cu.  feet  12c.  per  100  cu.  feet.  For  2,500  cu.  feet  and  less  than 
4,000  cu.  feet  10c.  per  100  cu.  feet  For  4,000  cu.  feet  and  less 
than  6,000  cu.  feet  7c.  per  100  cu.  feet.  For  6,000  and  over  5c. 
per  100  cu.  feet.  Factories  employing  over  20  employees  and 
using  100  cu.  feet  or  over  per  month  5c  per  100  cu.  feet," — is 
unreasonable  and  unjustly  discriminatory. 

The  Commission  having  found  these  facts  upon  investigation, 
we  now  make  it  our  duty  to  determine,  and  by  order  fix,  just 
and  reasonable  rates,  tolls,  and  charges  and  schedules,  to  be  im- 
posed, observed,  and  followed  in  the  future  in  lieu  of  those  found 
to  be  unjust,  unreasonable,  or  unjustly  discriminatory,  and  to 
determine  and  by  order  fix  just  and  reasonable  rules  and  regula- 
tions to  be  followed  in  the  future  in  lieu  of  those  found  to  be  un- 
just and  unreasonable. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana  that  the  following  schedule  of  rates,  tolls,  and  charges, 
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and  the  following  rules,  regulations,  and  practices  be  imposed, 
observed,  and  followed  in  the  future  by  the  Brazil  waterworks 
plant,  to  wit: 

Mimmum  Charge. 

All  metered  services  shall  have  a  monthly  charge  or  rate,  vary- 
ing- with  and  based  upon  the  size  of  meters  installed  as  follows : 

f "  meter  40^  per  month 

f "  meter  bOt  per  month 

1  "  meter  754^  per  month 

li"  meter  1.00     per  month 

2  "  meter  2.00    per  month 

3  "  meter  3.00     per  month 

4  "  meter  4.00     per  month 

6  "  meter  5i)0    per  month 

This  minimum  charge  to  be  applied  as  follows:  If  the  whole 
amount  of  water  used  by  the  consumer  in  any  one  month  does 
not,  when  charged  at  the  regular  schedule  rate,  amount  to  as 
much  as  the  minimum  charge,  then  the  consumer  shall  pay  the 
minimum  charge  for  his  meter  for  that  month,  and  shall  not  be 
liable  for  any  other  charge  for  water  consumed  during  the  month 
through  such  meter.  When  the  amount  of  water  used  by  any 
consumer  in  any  one  month,  charged  at  the  regular  rate,  amounts 
to  as  much  or  more  than  the  minimum  charge  for  the  meter 
through  which  the  water  is  used,  then  the  consumer  shall  pay  for 
the  amount  of  water  used  at  the  r^ular  schedule  rate,  and  shall 
not  be  liable  to  the  city  for  any  minimum  charge  for  that  month. 

Schedule  of  Meter  Rates  for  ConsumerB. 

For  the  first  400  cu.  feet,  or  less,  18^  for  each  100  cu.  feet  consumed;  per 

month. 
For  the  next  600  cu.  feet,  16^  for  each  100  cu.  feet  consumed;  per  month. 
For  the  next  2000  cu.  feet,  134  for  each  100  cu.  feet  consumed;  per  month. 
For  the  next  2000  cu.  feet,  lOJt  for  each  100  cu.  feet  consumed;  per  month. 
For  the  next  5000  cu.  feet,  7^  for  each  100  cu.  feet  -  consumed ;  per  month. 
For  all  in  excess  of  10,000  cu.  feet,  4i^  for  each  100  cu.  feet  consumed; 

per  month. 

In  order  to  ascertain  the  number  of  gallons  of  water  in  a  given 
number  of  cubic  feet,  multiply  the  number  of  cubic  feet  by  7.46. 

Meters  may  be  read  monthly  or  quarterly  at  the  option  of  the 
city.  If  read  monthly  it  shall  be  in  the  last  week  of  each  month ; 
if  read  quarterly,  during  the  last  week  in  March  for  the  quarter 
ending  on  the  1st  day  of  April ;  during  the  last  week  in  June  for 
the  qnarter  ending  on  the  1st  day  of  July ;  during  the  last  week 


Digitized  by  LjOOQ IC 


58tt  INDIANA  PUBLIC  SERVICE  COMMISSION. 

of  September  for  the  quarter  ending  on  the  1st  day  of  October ; 
during  the  last  week  in  December  for  the  quarter  ending  on  the 
1st  day  of  June.  If  meters  are  read  monthly,  bills  shall  become 
due  and  payable  on  the  first  day  of  the  following  month.  If 
meters  are  read  quarterly,  bills  shall  become  due  and  payable 
on  January  1st,  April  1st,  July  1st,  and  October  1st,  at  the 
monthly  rate. 

For  each  fire  hydrant  located  and  maintained  upon  a  public 
street  or  other  public  thoroughfare,  heretofore  or  hereafter  set 
by  order  of  the  proper  authorities  of  the  city  of  Brazil,  said  city 
shall  pay  $41.80  per  annum,  payable  in  four  equal  instalments, 
at  the  time  hereinabove  fixed  for  the  payment  of  meter  charges. 

All  public,  parochial,  or  private  schools  and  churches,  county 
courthouse  and  jail,  10  cents  per  100  cu.  feet  consumed,  unless 
meter  schedule  applies. 

No  charge  shall  be  made  for  the  tapping  of  mains,  and  the 
waterworks  plant  shall  install,  at  its  own  expense,  all  services 
from  the  main  to  inside  the  curb,  not  exceeding  100  feet  each, 
and  install  curb  box  and  curb  cock. 

No  service  shall  be  changed  from  metered  to  flat  rate. 

It  is  further  ordered  by  the  Public  Service  Connnission  of 
Indiana,  that  said  Brazil  waterworks  cease  and  desist  from  en- 
forcing said  rule  or  §  No.  36,  in  ordinance  No.  1,637,  and  said 
rules  or  §§  2,  6,  8,  14,  and  16,  under  meter  ordinance  No.  1,638, 
and  each  of  said  sections  or  rules  are  hereby  canceled  and  an- 
nulled. 

It  is  further  ordered  by  said  Commission,  That  all  the  rules 
and  regulations  of  the  Brazil  waterworks  plant,  except  those 
hereinabove  canceled  and  annulled,  be  and  remain  in  full  force 
and  effect,  and  shall  be  the  lawful  rules  and  r^ulations  for  said 
Brazil  waterworks  plant,  provided  that  said  city  of  Brazil  shall 
cause  said  rules  and  regulations  to  be  printed  and  numbered  con- 
secutively, and  shall  file  a  copy  with  the  Public  Service  Com- 
mission of  Indiana. 

It  is  further  ordered  by  said  Commission,  that  the  rates,  rules^ 
and  regulations  in  this  order  established,  or  that  existed  prior 
thereto,  and  by  said  order  continued  in  force  and  effect,  shall 
become  effective  on  the  31st  day  of  May,  1915,  and  said  Brazil 
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waterworks  is  hereby  ordered  to  file  its  schedule  of  rates,  tolls, 
and  charges,  and  its  rules  and  regulations  all  as  herein  set  forth 
with  the  Public  Service  Commission  prior  to  said  31st  day  of 
May,  1915. 


NEBRASKA  SUPKEM£  COURT. 

McCOOK  lEEIGATION  &  WATEB  POWER  COMPANY 

V. 

PAULINE  BURTLESS  et  aL 

[No.  18965.] 
(—  Neb.  —,  L.R.A.  — ,  152  N.  W.  334.) 

Public  utilities  —  Irrigation  company  as  common  carriers. 

An  irrigation   company   ia  a  "common  carrier"  of  water  to  a 
limited  degree,  and  its  rates  and  charges  are  subject  to  regulation  and 
control. 
Rates —^  Jurisdiction  of  Commission —^  Water • 

Jiurisdiction  to  inquire  into  the  reasonableness  of  water  rates 
and  to  regulate  and  fix  the  same  has,  by  the  Constitution  and  statutes, 
been  conferred  upon  the  State  Railway  Commission. 
Bates  —  Jurisdiction  of  Cotnm^ission  —  Water  —  Contract  rates. 

Contracts  between  an  irrigation  company  and  water  users  under 
its  ditch,  providing  for  the  use  of  water  and  for  the  maintenance  of 
the  ditch,  are  entered  into  with  the  law  as  to  the  right  of  the  state 
to  regulate  rates  forming  a  part  of  the  contract,  and  such  rates  are 
subject  to  control. 
Commissions'^  Jurisdiction '■^Disputed  property  rights. 

The  Railway  Commission  is  not  vested  with  jurisdiction  to  settle 
disputed  property  rights  as  to  the  ownership  of  an  irrigation  canal. 

[April  3,  1915.] 

From  a  decision  by  the  State  Railway  Commission  permitting 
an  irrigation  company  to  increase  its  maintenance  charges,  and 
ordering  it  to  set  aside  each  year  a  sum  for  the  operation,  main- 
tenance, and  betterment  of  the  ditch,  and  to  place  any  unexpended 
portion  of  this  amount  in  a  reserve  fund  for  use  in  emergencies, 
certain  consumers  of  water  appealed  j  affirmed. 

Appearances:  For  appellants,  W.  S.  Morlan;  for  appellee, 
C.  S,  Eldred. 

Lctton,  J.,  delivered  the  opinion  of  the  court: 

A  complaint  was  filed  by  the  McCook  Irrigation  &  Water 
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Power  Company  before  the  State  Railway  Commission  against 
18  holders  of  water-right  contracts  tinder  its  canal,  setting  forth 
that  the  annual  maintenance  fee  due  from  water-right  holders 
to  the  company  under  the  contracts  was  $1  per  acre  per  annum ; 
that  complainant  has  not  sufficient  income  therefrom  to  enable  it 
to  keep  up  and  properly  maintain  the  canal;  that  an  increased 
charge  is  necessary,  and  that  a  charge  of  $2  per  acre  would  be 
a  reasonable  rate,  which  it  is  entitled  to  receive.  The  prayer 
is  that  a  hearing  may  be  had  and  complainant  be  authorized 
to  charge  consumers  an  annual  maintenance  fee  of  $2  per  acre, 
to  be  made  to  apply  for  water  furnished  for  the  year  1913. 
The  respondents  filed  an  answer  denying  the  jurisdiction  of  the 
Eailway  Commission  of  the  subject-matter  of  the  complaint, 
which  it  is  said  is  within  the  jurisdiction  of  the  courts.  The 
answer  also  pleads  the  failure  of  complainant  to  furnish  sufficient 
water  in  the  irrigation  season  of  1913;  that  it  carelessly  and 
negligently  allowed  the  canal  to  become  filled  with  weeds  and 
debris,  and  to  be  obstructed,  so  that  it  failed  to  carry  the  amount 
of  water  to  which  the  respondents'  lands  were  entitled.  It  also 
pleads  a  number  of  acts  of  misconduct  on  the  part  of  certain 
directors  of  the  corporation  whereby  it  is  allied  they  obtained 
special  privileges  and  advantages,  and  charges  general  misman- 
agement. A  hearing  was  had,  and  an  order  made  allowing  the 
complainant  to  increase  its  maintenance  charges  to  $2  per  acre 
per  annum.  The  company  was  also  required  to  set  apart  each 
year  $4,500  for  the  operation,  maintenance,  and  betterment  of 
the  ditch,  and  to  place  any  unexpended  portion  of  this  amount  in 
a  reserve  fund  for  use  in  emergencies.  It  was  also  ordered  that  a 
new  set  of  books  be  opened  containing  certain  specified  entries, 
and  that  a  daily  record  be  kept  during  the  irrigation  season 
of  the  flow  in  the  main  canal  and  the  distribution  of  water  to 
the  users.    From  this  order  respondents  have  appealed. 

The  principal  contention  of  respondents  is  that  the  Commission 
has  no  authority  to  make  an  order  releasing  complainant  from  the 
provisions  of  the  contracts;  that  the  order  deprives  the  defend- 
ants of  their  property  without  due  process  of  law,  and  impairs 
the  obligation  of  their  contracts  contrary  to  the  provisions  of  the 
Constitution  of  Nebraska,  the  Constitution  of  the  United  States, 
and  of  the  14tb  Amendment  thereof.     It  is  also  said  that  the 
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order  is  not  supported  by  the  evidence,  and  that  under  the  cove- 
nants in  the  water  deeds  the  title  to  the  canal  was  and  should 
be  in  its  customers,  since  the  whole  amount  of  available  water 
rights  had  been  sold.  These  contentions  will  be  considered  in 
different  order  than  presented. 

1.  The  evidence  conclusively  shows  that  the  rate  of  $1  per 
acre  per  annum  is  insufiScient  to  maintain  the  canal,  even  after 
deducting  certain  charges  criticized  by  the  respondents,  and  that 
unless  the  complainant  is  allowed  to  increase  the  rate,  it  will 
be  impossible  to  maintain  the  canal  in  a  condition  so  that  it  will 
deliver  water.  The  computations  made  by  respondents  and  set 
forth  in  the  reply  brief,  showing  that  the  income  is  more  than 
sufficient  to  meet  expenses,  are  not  accurate,  since  they  include 
himdreds  of  dollars  received  from  the  sale  of  water  rights.  Such 
sums  are  no  part  of  maintenance  charges.  The  plan  of  the  cor- 
poration, expressed  in  its  deeds  or  contracts  with  holders  of  water 
rights,  provides  that  when  the  water  rights  to  the  capacity  of 
the  canal  have  been  sold  and  paid  for,  the  canal  becomes,  by 
certain  acts  of  its  officers  therein  specified,  the  property  of  the 
water-right  holders.  Under  such  provision  the  money  paid  for 
a  water  right  represents  pro  tanto  a  portion  of  the  capital  of  the 
corporation.  When  the  rights  have  all  been  sold,  the  title  to 
the  canal  passes,  but  the  title  to  the  money  remains  in  the  corpora- 
tion. It  may  not  therefore  be  taken  from  the  corporation  with- 
out its  consent  to  be  used  for  maintenance.  This  is  said,  assum- 
ing, of  course,  that  the  prices  paid  have  been  fair  and  reason* 
able,  and  not  padded  to  such  an  extent  that  it  is  seen  that  at 
least  a  portion  of  the  cost  of  maintenance  should  be  met  from  the 
excess  charge.  In  this  case  however,  no  such  condition  appears 
as  to  any  of  the  respondents.  Under  the  order  made  by  the 
Kailway  Commission,  complainant  is  not  allowed  to  squander  or 
dissipate  any  sum  realized  from  the  increase  in  rates  in  excess 
of  that  actually  expended  each  year  for  the  maintenance  of  the 
ditch.  Its  books  are  subject  to  inspection,  and  if  it  should  prove 
when  further  repairs  have  been  made  to  the  canal,  or  a  more 
specific  and  detailed  system  of  bookkeeping  used,  that  the  rate 
now  fixed  is  excessive,  it  can  be  reduced  upon  proper  application 
being  made  to  that  body. 

2.  It  is  strongly  insisted  that  the  evidence  shows  that  all  the 
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available  water  which  could  be  fnmished  has  been  disposed  of 
under  existing  water-right  contracts;  that  for  that  reason  the 
consumers  own  the  canal,  and  the  complainant  as  a  stock  corpora- 
tion has  no  interest  in  the  property.  This  question  involves  the 
ownership  of  the  property,  and  is  one  which  the  Railway  Com- 
mission has  no  jurisdiction  to  hear  or  determine.  If  the  facts 
warrant,  proper  relief  may  be  afforded  by  appropriate  proceed- 
ings in  a  court  of  equity. 

3.  Respondents  insist  that  if  the  existing  rate  is  unsatisfactory 
to  the  company,  it  cannot  complain  because  it  was  competent, 
and  under  no  restriction  when  it  fixed  the  rate,  and  that  regu- 
lation can  only  apply  on  the  complaint  of  water  users  when  they 
show  the  agreed  rate  is  unreasonable.  This  involves  the  con- 
stitutional questions  raised. 

The  crucial  question  is  whether  the  rate  of  $1  per  acre  per  year 
fixed  in  the  contract  is  a  property  right  with  which  the  state,  in 
the  exercise  of  its  regulatory  power,  cannot  interfere.  At  the  time 
the  canal  was  built  the  practice  of  irrigation  in  this  state  was 
in  its  infancy,  but  from  the  very  first  the  legislature  recognized 
the  public  interest  in  the  use  of  water  from  the  streams  of  the 
state  for  irrigation  purposes.  It  placed  canal  companies  in  the 
same  class  as  railways  and  other  common  carriers,  and  it  has  uni- 
formly been  considered  that  their  rates  were  subject  to  regulation 
and  control.  Cummings  v.  Hyatt,  54  Neb.  35,  74  'N.  W.  411; 
Castle  Rock  Irrig.  Canal  &  Water  Power  Co.  v.  Jurisch,  67  Xeb. 
377,  93  K  W.  690;  Farmers'  Canal  Co.  v.  Frank,  72  Xeb.  136, 
100  N.  W.  286;  Fenton  v.  Tri-State  Land  Co.  89  Neb.  479, 
492,  131  N".  W.  1038.  At  first  no  tribunal  was  provided  which 
had  the  power  to  fix  and  establish  rates,  and  the  only  remedy  the 
consumer  had  was  to  apply  to  the  courts  to  restrain  unjust  ex- 
actions or  unreasonable  charges,  but  afterwards,  by  constitutional 
amendment  and  statute,  the  State  Railway  Commission  was 
vested  with  full  power  and  authority  to  regulate  and  fix  rates 
and  charges  so  that  they  would  be  fair  and  equitable  both  to  the 
consumer  and  to  the  corporation  supplying  the  water.  Const, 
art.  5,  §  19a;  Rev.  Stat.  1913,  §§  3382-3384. 

The  question  involved  is  an  important  one,  and  one  as  to  which 
there  has  been  some  difference  of  opinion,  but  we  believe  the 
larger  and  broader  view,  that  most  consistent  with  the  spirit  in 
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which  the  law  of  irrigation  should  be  administered,  and  that  to 
which  courts  are  more  and  more  tending,  is  that  any  contracts 
entered  into  between  the  irrigation  company  and  consumers  under 
the  ditch,  with  reference  to  the  annual  rates  which  should  be 
charged  for  the  use  of  water,  were  entered  into  with  the  law 
forming  a  part  of  the  contract,  and  were  subject  to  legislative 
control.  Tampa  Waterworks  Co.  v.  Tampa,  199  U.  S.  241,  50 
L.  ed.  170,  26  Sup.  Ct.  Eep.  23 ;  Spring  Valley  Waterworks  v. 
Schottler,  110  U.  S.  847,  28  L.  ed.  173,  4  Sup.  Ct  Rep.  48; 
Manitowoc  v.  Manitowoc  &  N.  Traction  Co.  145  Wis.  13,  140 
Am.  St.  Eep.  1056,  129  K  W.  925;  Stanislaus  County  v.  San 
Joaquin  &  K.  Eiver  Canal  &  Irrig.  Co.  192  IT.  S.  201,  48  L.  ed. 
406,  24  Sup.  Ct.  Eep.  241 ;  White  v.  Farmers'  Highline  Canal 
&  Eeservoir  Co.  22  Colo.  191,  31  L.E.A.  828,  43  Pac.  1028. 
An  interesting  discussion  of  this  topic  with  cases  cited  may  be 
found  in  2  Wiel,  Water  Eights  in  Western  States,  3d  ed.  §§ 
1315-1321. 

If  the  canal  company  cannot  receive  sufficient  money  to  keep 
the  canal  intact,  the  water  supply  must  fail.  The  consumers  will 
be  direct  sufferers  from  such  a  condition  of  affairs,  but  the  state, 
which  has  granted  the  franchise  to  cross  the  lands  of  others  and 
has  allowed  the  appropriation  of  public  waters  for  the  advance- 
ment of  agriculture  and  the  building  up  of  prosperous  agri^ 
cultural  communities,  would  also  be  injuriously  affected  by  the 
failure  of  the  enterprise.  It  is  also  worthy  of  consideration 
that  if  these  contract  holders  are  entitled  to  be  supplied  at  the 
rate  of  $1  per  acre,  subsequent  purchasers  of  water  rights,  if 
any,  may  be  compelled  to  pay  excessive  rates  in  order  to  provide 
the  necessary  funds  for  maintenance.  If  the  company  should 
attempt  to  exact  such  rates,  the  question  might  arise  whether 
such  discriminatory  charges  could  be  upheld. 

Osborne  v.  San  Diego  Land  &  Town  Co.  178  U.  S.  22,  44  L, 
ed.  961,  20  Sup.  Ct.  Eep.  860,  was  a  case  brought  by  an  irrigation 
company  to  settle  the  question  whether  it  had  authority  to  in- 
crease its  water  rates.  The  case  was  tried  in  United  States  cir- 
cuit court,  and  appealed  to  the  Supreme  Court  of  the  United 
States.  The  contract  provided  that  the  annual  rate  should  be 
fixed  by  the  company  "as  allowed  by  law.*'  The  company  had 
for  many  years  collected  $3,50  per  acre,  and  was  now  seeking 
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to  raise  the  rate  to  $7.  The  defendants  claimed  that  the  $3,50 
rate  had  been  fixed  by  contract,  under  the  provisions  of  a  stat- 
ute which  provided  that  until  the  rates — "shall  have  been  abro- 
gated by  such  board  of  supervisors,  as  in  this  act  provided,  the 
actual  rates  established  and  collected  by  each  of  the  persons,  com- 
panies, associations,  and  corporations  now  furnishing,  or  that 
shall  hereinafter  furnish,  appropriated  waters  for  sale,  rental, 
or  distribution  to  the  inhabitants  of  any  of  the  counties  of  this 
state,  shall  be  deemed  and  accepted  as  the  legally  established 
rates  thereof 

The  circuit  court  held  that  the  question  whether  an  increase 
to  the  proposed  rate  of  $7  per  acre  was  reasonable  was  not  open 
to  its  decision,  and  that  resort  must  first  be  had  to  the  board  of 
supervisors  of  San  Diego  county,  the  only  body  with  power  to  fix 
rates.  The  Supreme  Court  affirmed  this  decree.  In  the  opinion, 
speaking  of  the  claim  that  the  contract  rates  thus  established 
could  not  be  altered  at  the  desire  of  the  company,  that  they  are 
property  rights,  and  to  change  them  would  be  violative  of  con- 
stitutional rights,  the  court  said: 

"The  purpose  of  the  act  rejects  such  view.  Its  purpose  is 
regulation,  deliberate  and  judicial,  and  periodical  regulation  by 
a  selected  tribunal,  and  we  cannot  believe  that  the  legislature 
intends  by  an  absolute  and  peremptory  provision  to  fix  rates 
upon  the  water  companies  unalterable  by  them,  no  matter  what 
change  in  conditions  might  supervene.  Against  rates  which  may 
become  unreasonably  high,  the  statute  gives  relief  to  consumers 
through  petition  to  the  board  of  supervisors.  Kates  which  may 
become  unreasonably  low  it  surely  does  not  intend  to  impose  on 
the  companies  forever,  except  as  relief  may  come  from  the  vol- 
untary justice  of  its  customers  or  by  a  violation  of  the  statute 
and  appeal  to  the  courts." 

We  are  aware  that  there  are  cases,  in  which  the  point  was  not 
directly  involved,  which  seem  to  indicate  that  if  the  question 
were  before  it  the  court  would  have  taken  a  contrary  view  to 
that  taken  here,  but  there  are  at  least  an  equal  number  of  cases, 
better  reasoned,  as  we  view  the  matter,  holding  practically  in 
conformity  herewith. 

Holding  the  view  that  the  contracts  were  entered  into  subject 
to  the  right  of  the  state  in  the  exercise  of  its  police  power  to 
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r^ulate  and  fiz  reasonable  rates  to  be  charged  for  the  use  of 
the  water,  the  order  of  the  Bailway  Commission  does  not  take 
property  without  due  process  of  law,  and  is  not  in  violation  of 
the  Constitution  of  the  United  States,  the  14th  Amendment,  or 
the  Constitution  of  the  state  of  iN'ebraska. 

Many  complaints  of  mismanagement  and  of  undue  preferences 
in  the  sale  of  water  rights  and  of  other  irregularities  are  made. 
For  these  a  remedy  exists  in  equity,  and  the  Railway  Commis- 
sion is  not  vested  with  the  power  to  settle  and  adjust  the  prop- 
erty rights  involved. 

The  order  of  the  Commissioners  is  reasonable,  and  is  affirmed. 

Bose  and  Sedgwick,  JJ.,  not  sitting. 


WASHINGTON  PUBUC  SERVXCE  COMMISSION. 

D.  D.  DAY  et  al. 

V. 

TACOMA  I^AILWAY  &  POWER  COMPANY. 

>  [No.  1819.] 

Service '^  Ahand9nfnent -^  JuriBdictian  of  Cotnmisaion* 

The  Washington  Public  Service  Commission  has  no  authority  to 
approve  in  advance  the  abandonment  by  a  utility  of  a  part  of  its 
property  devoted  to  public  use,  the  Jurisdiction  of  the  Commission 
extending  only  to  the  determination  of  the  question  whether  the  utility 
is  rendering  adequate  and  suiBdent  service. 

[AprU  80,  1915.] 

Proceedings  to  secure  a  permanent  injunction  against  a  rail- 
way company  from  abandoning  a  portion  of  its  railway.  The 
railroad  company  was  ordered  to  continue  the  operation  of  such 
line  until  a  substitute  line  was  constructed. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  This  is  a  proceeding  brought  by  D.  D. 
Day  and  eleven  others,  asking  the  Commission  to  request  the 
attorney  general  to  begin  appropriate  proceedings  looking  to  the 
securing  of  a  permanent  injunction  against  the  Tacoma  Rail- 
way &  Power  Company  from  abandoning  a  portion  of  its  rail- 
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way  in  Pierce  county ;  the  allegation  being  that  the  railway  com- 
pany is  threatening  to,  and,  unless  restrained,  will  abandon  the 
ise  of  that  portion  of  its  line  operated  between  the  city  of  Ta- 
coma  and  the  town  of  Steilacoom,  which  is  located  between 
Lemon's  Beach  and  Chamber's  Creek,  on  said  line. 

It  is  admitted  by  the  railway  company  that  it  proposes  to 
abandon  that  portion  of  the  line  referred  to,  but  that  it  is  not 
the  intention  of  the  said  railway  company  to  abandon  said  por- 
tion of  said  line  until  another  line  is  in  operation  between  the 
state  insane  asylum  and  the  town  of  Steilacoom. 

The  matter  came  on  for  hearing  before  the  Commission  on  the 
5th  day  of  March,  1915,  at  Tacoma,  Washington,  all  parties 
being  represented.  The  petitioners  appearing  by  Mr.  B.  S. 
Grosscnp,  their  attorney;  and  the  railway  company  appearing 
by  Mr.  John  A.  Shackleford. 

From  the  evidence  submitted  it  appears  that  it  is  the  purpose 
of  the  railway  company  to  construct  and  operate  a  line  between 
the  state  insane  asylum  and  the  town  of  Steilacoom,  but  that 
said  line  has  not  been  constructed  for  the  reason  that  the  rail- 
way company  has  been  involved  in  litigation  in  addition  to  this 
hearing,  which  litigation  *  was  instituted  for  the  purpose  of  pre- 
venting the  railway  company  from  abaiuloniiig  the  lines  between 
Lemon's  Beach  and  Chamber's  Creek.  The  railway  companv 
alleges  that,  until  it  can  have  some  action  as  to  whether  or  not 
it  will  be  permitted  to  abandon  that  portion  of  the  line  referred 
to,  it  cannot  safely  construct  and  operate  the  line  between  the 
state  asylum  and  Steilacoom.  The  purpose  of  this  proceeding 
appears  to  be  to  secure  from  the  Commission  in  advance  an 
expression  as  to  what  its  attitude  will  be  with  reference  to  the 
service  to  be  performed  by  the  railw^ay  company  in  the  event  the 
contemplated  line  is  constructed. 

The  Commission  is  of  the  opinion  that  it  has  no  authority  to 
directly  or  indirectly  approve  of  the  abandonment  by  a  public 
service  corporation  of  a  part  of  its  property  devoted  to  the  pub- 
lic use.  The  Commission  conceives  it  to  be  its  duty  to  provide 
for  adequate  and  sufficient  service,  and  its  jurisdiction  extends 
only  to  the  determination  of  the  question  as  to  whether  or  not 
the  Commission  is  of  the  opinion  that  said  service  should  be 
rendered. 
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From  the  evidence  produced,  the  Commission  is  of  the  opin- 
ion that,  if  the  railway  company  builds  and  operates  the  proposed 
line  between  the  state  asylum  and  the  town  of  Steilacoom,  it 
would  be  unreasonable  for  this  Commission  to  compel  said  rail- 
way company  to  continue  the  service  between  Lemon's  Beach 
and  Chamber's  Creek. 

It  is  therefore  ordered  that  until  such  time  as  the  railway 
company  shall  build  and  operate  a  line  between  the  state  insane 
asylum  and  the  town  of  Steilacoom,  the  said  Tacoma  Railway 
&  Power  Company  shall  continue  its  present  service  between 
Lemon's  Beach  and  the  crossing  of  Chamber's  Creek, 

The  Public  Service  Coromission  of  Washington,  by  C.  A.  Rey- 
nolds, Chairman;  Arthur  A.  Lewis,  Commissioner,  Prank  R. 
Spinning,  Commissioner. 


WASHINGTON  PUBI.IC  SERVICi: .  COBfMISSION. 

PUBLIC   SERVICE   COMMISSION   OP  WASHINGTON 
EX  REL.  CITY  OF  BREMERTON 

V. 

GARRISON-FISHER  COMPANY. 

[No.  1803.] 

Commission'^  Jurisdiction -^Enforcement  of  franchise  contrnet. 

The  Washington  Commission  does  not  have  jurisdiction  to  en- 
force the  provisions  of  a  franchise  contract  between  a  municipality  and 
a  water  company. 
Service  —  Water  —  Defective  meters  —  Test. 

Complaint  that  water  meters  are  inaccurate  and  unreliable  is 
not  sustained  where,  upon  a  test  of  the  only  meter  specifically  com- 
plained of,  it  waa  shown  to  register  99.3  per  cent  of  the  water  passed. 

[April  26,  1915.] 

Complaint  against  a  water  utility  that  it  was  not  following 
the  franchise  provisions  with  regard  to  its  charges  for  service 
connections  and  meter  rates  and  that  its  meters  are  unreliable. 
The  case  was  dismissed  upon  the  ground  that  the  Commission 
did  not  have  jurisdiction  over  the  provisions  of  the  franchise 
contract,  and  that  a  test  did  not  show  the  meters  to  be  unreliable. 

The  appearances  are  set  out  in  the  opinion. 
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By  the  Commission :  This  cause  came  on  for  hearing  before 
the  Public  Service  Commission  of  Washington  at  Bremerton, 
Washington,  on  the  7th  day  of  December,  1914,  the  Commis- 
sion being  represented  by  Commissioners  Arthur  A.  Lewis  and 
Frank  K.  Spinning ;  the  plaintiff  being  represented  by  Mr.  James 
W.  Karr,  City  Attorney  of  Bremerton;  the  defendant  being 
represented  by  Mr.  S.  V.  Carey,  its  attorney.  Evidence  was 
submitted,  and  the  Commission,  being  fully  advised,  now  makea 
the  following 

FINDINGS  OF  FACT  AND  ORDER. 

The  complainant  alleges  three  causes  of  complaint: 

I.  That  the  said  respondent  is,  and  has  been,  illegally  charg- 
ing the  sum  of  $8  for  making  any  and  all  connections  with  its 
water  mains  to  the  property  line  of  the  consumer  desiring  to 
purchase  the  use  of  water  furnished  by  said  respondent,  con- 
trary to  the  provisions  of  its  franchise,  of  the  constitutional  laws 
of  the  United  States,  and  the  state  of  Washington. 

II.  That  said  respondent  is  and  has  been  illegally  and  extor- 
tionately  charging  consumers  of  water  the  sum  of  $1  and  more 
for  each  and  every  occupant  of  the  premises  of  the  owner  thereof,^ 
whether  or  not  the  same  is  connected  with  a  meter  installed  upon 
said  premises  by  said  respondent,  and  whether  or  not  the  con- 
sumption equal  6,000  gallons  per  month,  t.  e.,  in  the  event  the 
owner  of  the  property  has  two  or  more  shacks  or  small  houses, 
upon  his  premises  and  the  same  are  connected  with  and  served 
by  one  meter,  should  the  occupants  of  said  premises  use  5,000^ 
gallons  or  less,  the  said  respondent  is  charging  the  sum  of  $1 
for  each  and  every  house  upon  said  premises,  without  reference 
to  the  fact  that  the  water  used  is  less  than  5,000  gallons;  and 
in  the  event  more  than  5,000  gallons  are  used,  then  an  additional 
sum  of  $.20  per  thousand  gallons,  or  any  fraction  thereof,  so 
used  is  charged  to  the  occupant. 

III.  That  in  so  far  as  this  complainant,  by  and  through  its 
officers,  can  ascertain,  the  meters  used  by  said  respondent  are 
inaccurate,  unreliable,  and  not  properly  tested,  and  that  by  rea- 
son thereof  overcharges  are  frequently  made  to  the  consumers  of 
water  on  account  of  the  same  indicating  the  greater  quanti^  of 
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ivater  used  'lan  that  which  was  actually  consumed  through  the 
fiervice  of  said  meters. 

The  first  two  causes  of  complaint  recited  allege  violations  of 
the  franchise  granted  to  the  company  by  the  city  of  Bremerton. 
The  franchise  provisions  relating  to  the  first  two  causes  of  com- 
plaint are  as  follows: 

*Tourth,  The  charges  for  water  furnished  by  the  grantees 
shall  not  exceed  one  dollar  ($1)  per  month  for  household  use  in 
dwelling  houses  containing  up  to  and  including  three  rooms. 
This  rate  does  not  include  use  of  water  for  bath  and  closet,  lawn 
sprinkling,  and  urinals. 

"The  grantee  will  install  meters  for  any  private  customer  if 
desired.  The  customer  to  pay  in  advance  to  the  grantees,  on 
account  of  price  to  be  paid  for  water,  a  sum  equivalent  to  the 
cost  of  the  meter  and  its  installation.  There  shall  be  a  mini- 
mum  charge  of  one  dollar  ($1)  per  month  for  such  meter,  using 
less  than  (5,000)  five  thousand  gallons.  Water  for  lawn  sprink- 
ling will  be  free,  during  hours  prescribed  by  company,  under 
$1.50  base  rate. 

"Section  6.  That  the  grantees  hereby  agree  to  give  consum- 
ers (24)  hours'  notice,  when  it  is  necessary  to  shut  off  water  for 
repairs  or  extensions. 

"That  all  mains  and  laterals  be  laid  2  feet  below  grade.  That 
where  it  is  impossible  to  lay  said  mains  below  grade,  they  are 
to  be  laid  2  feet  below  the  surface  of  the  ground,  and  to  be  relaid 
at  the  company's  expense  after  grading.  That  the  surface  of 
the  ground  is  to  be  put  in  as  good  condition  after  laying  the 
mains  and  laterals  as  before.  That  the  tapping  of  mains  shall 
be  at  actual  cost  to  the  consumer." 

The  tariff  schedule  and  rules  and  regulations  of  the  com- 
pany, on  file  with  the  Commission,  provide,  among  other  things, 
that  the  expense  of  tapping  the  mains  and  conducting  service 
pipes  to  the  sidewalk  line  shall  be  paid  for  by  the  owner  of  the 
premises  to  be  supplied.  The  meter  rates  in  said  tariff  are  as 
follows: 

For  each  100  cu.  ft.  (750  gaL)   $0.15 

Minimum  charge  for  one  month   1.00 

All  over  50,000  gal.  per  100  cu.  ft 075 

The  complainant  does  not  assume  to  question  the  tariff  rates, 
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and  no  testimony  was  offered  tending  to  show  that  the  rates  or 
charges  named  in  the  tariff  and  rules  and  regulations  were  un- 
reasonable. The  principal  contention  of  the  complainant  is 
to  the  effect  that  the  defendant  company  is  not  following  the 
franchise  provisions  in  regard  to  its  charges  for  service  connec- 
tions and  meter  rates.  The  Commission  holds  that  the  statute 
does  not  vest  it  with  jurisdiction  to  enforce  the  provisions  of  a 
franchise  contract 

As  to  the  third  cause  of  complaint,  the  inaccuracy  of  the 
meters  used  by  the  company,  the  testimony  of  Mrs.  Prall,  a  wit- 
ness in  the  case,  was  to  the  effect  that  from  the  difference  in  her 
monthly  bills  she  was  convinced  that  the  meter  was  inaccurate. 
The  Commission's  engineer  was  instructed  to  remove  the  meter 
and  make  a  test  of  same.  The  rules  regarding  testing  of  water 
meters,  adopted  by  the  Commission,  require  that  no  meter  shall 
be  installed  or  replaced  in  service  if  it  registers  more  than  102 
per  cent  of  the  water  passed,  nor  less  than  94  per  cent  on  full 
capacity,  or  85  per  cent  on  i  capacity.  The  result  of  the  test  on 
Mrs.  Prall's  meter  showed  that  the  meter  registered  99.3  per 
cent  of  water  passed,  which  is  well  within  the  limit  of  variation 
allowed,  under  the  rule. 

For  the  reasons  stated  herein  it  is  the  order  of  the  Commis- 
sion that  this  case  be  and  hereby  is  dismissed. 

The  Public  Service  Commission  of  Washington,  by  Arthur  A, 
Lewis,  Commissioner,  Frank  R,  Spinning,  Commissioner. 


WASHINGTON  PUBLIC  SERVICE  COMBaSSION. 

J.  L.  WEEKLY 

V. 

DUNGENESS    WHARF,    Owned    by    C.    F.    Seal,    or    the 
Dungeness  Trading  Company,  A  Corporation. 

[No.  1829.] 

Rates  —  Wharf  —  Charge .  for  driving  on. 

A  charge  of  $25  per  month  for  the  privilege  of  driving  upon  ft 
wharf  to  carry  passengers  to  and  from  hoats  landing  thereat  was  held 
reasonable  where  the  cost  of  a  single  trip  upon  the  wharf  did  not 
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exceed  8|  cents,  and  the  structure  cost  $20,000,  and  had  a  high  cost  of 
maintenance. 
ILefund  •*  Wharfage  charges  —  Failure  to  file  tariff. 

The  failure  of  a  company  maintaining  a  wharf  to  file  a  tariff 
of  rates  charged  for  the  use  of  the  wharf  is  not  a  ground  for  ordering 
a  refund  of  the  charges  collected,  unless  the  rates  charged  and  col- 
lected are  unjust,  unfair,  or  unreasonable. 

[March  31,  1915.] 

Peoceedings  to  compel  a  refund  of  charges  made  by  owners 
of  a  wharf  for  privilege  of  driving  upon  the  wharf  to  carry  pas- 
sengers to  and  from  boats  rendering  at  wharf;  proceedings  dis- 
missed. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  This  cause  came  on  for  hearing  before 
the  Public  Service  Commission  of  Washington  at  Dungeness, 
Washington,  on  March  16,  1916,  Chairman  C.  A.  Reynolds  and 
Commissioners  Frank  R.  Spinning  and  Arthur  A.  Lewis  being 
present.  Complainant  w^as  represented  by  Messrs.  Lindsay  and 
W.  B.  Ritchie;  respondent  was  represented  by  A.  W.  Buddress 
and  Allen  Weir.  Witnesses  were  sworn  and  examined,  and, 
after  considering  the  evidence  and  being  fully  advised  in  the 
premises,  the  Commission  makes  the  following: 

FINDINGS  OF  FACT. 

L  That  the  Dungeness  Trading  Company  is  a  corporation 
owning,  operating,  and  maintaining  the  Dungeness  wharf,  lo- 
cated at  Dungeness,  Washington. 

II.  Complainant  J.  L.  Weekly  is  engaged  in  the  business  of 
carrying  passengers  to  and  from  boats  landing  at  said  wharf; 
and  about  June  1,  1913,  plaintiff  and  respondent  entered  into 
an  agreement,  by  the  terms  of  which  complainant  agreed  to  pay 
respondent  the  sum  of  $25  per  month  for  the  right  to  drive  upon 
said  wharf  with  his  vehicles,  and  carry  passengers  to  and  from 
boats  landing  thereat,  which  agreement  was  continued  in  force 
and  observed  until  November  15,  1914, 

III.  Complainant  alleged  that  the  monthly  charge  of  $25  here- 
inbefore mentioned  was  unfair,  unjust,  and  unreasonable,  and 
prayed  for  an  order  requiring  respondent  to  refund  payments 
made  under  said  agreement  for  all  amounts  in  excess  of  a  just, 
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fair,  and  reasonable  charge.  The  wharf  maintained  by  respond- 
ent cost  approximately  $20,000.  The  maintenance  cost  is 
peculiarly  high  on  account  of  conditions  to  which  this  particular 
wharf  is  subject  During  the  year  1914  the  cost  of  maintenance 
And  operating  expenses  exceeded  the  total  income  from  the  wharf 
by  the  sum  of  $516.46.  Under  the  arrangement  mentioned,  com- 
plainant had  the  privilege  of  meeting  from  five  to  nine  boats  land- 
ing at  said  wharf  daily.  Complainant  did  not  meet  all  boats 
regularly,  but  the  privilege  granted  entitled  complainant  to 
meet  any  and  all  boats  landing  at  said  wharf.  Five  round  trips, 
or  ten  one-way  trips  daily  would  amount  to  300  one-way  trips 
monthly  over  a  $20,000  structure  with  a  very  high  maintenance, 
which  is  equivalent  to  about  8^  cents  per  single  trip.  Complain- 
ant contended  that  the  rate  was  unreasonable  because  he  failed 
to  make  a  profit  in  the  business  carried  on  by  him.  The  same 
argument  would  justify  increasing  respondent's  rates,  as  respond- 
ent also  failed  to  make  a  profit  in  conducting  the  wharf. 

The  Commission  finds  that  the  rate  of  $25  per  month  was  not, 
under  the  circumstances,  unreasonable  or  excessive.  Complain- 
ant also  claimed  that  he  was  entitled  to  a  refund  of  the  payments 
made  under  said  arrangement  for  the  reason  that  respondent  had 
failed  to  file  a  tariff  with  the  Public  Service  Commission  of 
Washington  naming  rates  for  the  particular  service  contemplated 
by  said  agreement.  A  penalty  is  provided  by  law  for  failure  to 
file  tariffs  naming  rates  and  charges  for  all  services  rendered, 
privileges  granted,  etc.,  but  the  failure  to  file  such  tariff  does 
not  in  itself  make  any  particular  rate  or  rates  unreasonable  or 
excessive,  and  is  not  evidence  which  tends  to  show  that  any 
particular  rate  is  unreasonable  or  excessive.  The  Commission 
is  not  justified  in  ordering  a  refund  of  charges  made  without 
filing  of  tariff  nanung  rates,  unless  the  rates  chained  and  col- 
lected are  unjust,  unfair,  and  unreasonable. 

The  Commission  therefore  finds  and  concludes  that  the  rate 
of  $25  per  month  for  the  service  contemplated  by  said  agreement 
was  not  unfair,  unreasonable,  or  excessive. 

Wherefore,  it  is  ordered  that  the  above  entitled  proceeding 
be,  and  the  same  hereby  is,  dismissed. 

The  Public  Ser\'ice  Commission  of  Washington,  by  C.  A. 
Reynolds,  Chairman;  Frank  R.  Spinning,  Commissioner. 
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CAI^IFORXIA  RAIIiROAB  COMMI^SIOX. 

STEI6EB  TEBRA  COTTA  &  POTTERY  WORKS  et  aL 

V, 

SOUTHERN  PACIFIC  COMPANY  et  al. 
[Decision  No.  2280;  Case  No.  691.] 

tUOes-^Adjiutment  to  equ€iliz€  economic  conditions. 

The  California  Commission  is  not  empowered  to  equalize  economie 
conditions  of  manufacture  by  rate  adjustments,  or  to  balance  the  trans- 
portation rates  of  shipper  in  localities  not  similarly  located  in  regard 
to  maricets  or  sources  of  supply  of  the  raw  materials  used  in  manu- 
facture. 

Kates '^Railroads •^Discrimination"^  Relationship   of  charges. 

The  fact  that  a  railroad  company  has  in  one  case  established  a 
rate  on  clay  products,  between  specified  points,  a  certain  per  cent 
greater  than  the  rate  it  has  established  on  clay  between  the  same 
points,  does  not  require  it  to  fix  the  same  relationship  of  the  rates  on 
these  commodities  in  all  eases;  nor  does  the  fact  that  in  a  certain 
case  it  has  made  the  rate  on  refined  oils  a  certain  per  cent  of  the  rate 
on  crude  oils  require  it  in  all  cases  to  preserve  a  similar  relationship 
between  the  rates  on  clay  and  clay  products. 

Kates  —  BMUroads  —  IHserimination  —  Relationship. 

A  railroad  company  is  not  guilty  of  discrimination  in  adjusting 
carload  commodity  rates  on  clay  products  from  specified  points  simply 
because  it  has  not  preserved  the  same  differences  that  obtain  between 
the  class  rates  applying  therefrom. 

Kates  •*  Railroads  —  Comparison. 

Comparison  of  railroad  rates,  to  be  of  importance,  must  show 
that  transportation  conditions  are  similar,  and  the  California  Commis- 
sion will  not  base  an  order  on  mere  rate  comparisons  taken  from  tar- 
iffs, even  though  such  tariffs  are  in  file  with  it,  unless  it  be  fully  ad- 
vised of  the  circumstances  and  conditions  surrounding  the  rates  offered 
in  comparison. 

[April  9,  1915.1 

Complaint  as  to  discrimination  in  rates  on  clay  and  clay 
products;  defendant  directed  to  eliminate  within  thirty  days  cer- 
tain inconsistencies  found  to  exist  in  said  rates,  and  to  file  a 
special  tariff  containing  all  its  clay  and  clay  products  rates  so 
as  to  minimize  the  numerous  misquotations  and  misunderstand- 
ings arising  as  regards  the  present  schedule  on  the  part  of  its 
agents  and  shippers. 

Appearances:  Alfred  J,  Harwood  for  complainants;  Qeorge 
D.  Squires  for  defendant;  G.  J,  Bradley  for  Gladding,  McBean, 
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&  Company,  Intervener ;  S.  K.  Semple  for  Stockton  Chamber  of 
Commerce,  Intervener ;  A.  E.  Carter  and  M.  M.  Jones  for  Oak 
land  Chamber  of  Commerce,  Intervener;  L.  E.  Petree  for  San 
Jose  Chamber  of  Commerce,  Intervener;  J.  W.   Coleburg  for 
South  San  Francisco  Chamber  of  Commerce,  Intervener. 

Gordon,  Commissioner:  The  complainants  are  manufactur- 
ers of  various  kinds  of  pottery  and  clay  products,  such  as  terra 
cotta,  fire  brick,\  conduit,  sewer  and  chimney  pipe,  tile  of  various 
kinds,  flue  lining,  flower  pots,  and  similar  articles,  and  maintain 
factories  for  that  purpose  in  the  vicinity  of  San  Francisco  bay. 
The  factory  of  the  Steiger  Terra  Cotta  &  Pottery  Works  is  lo- 
cated at  South  San  Francisco ;  the  factories  of  the  California  Pot^ 
tery  Company  and  the  Oakland  Art  Pottery  &  Terra  Cotta  Works 
are  located  at  East  Oakland ;  the  factory  of  N.  Clark  &  Sons  is 
located  at  Alameda ;  and  the  factory  of  the  Pacific  Coast  Pottery 
&  Terra  Cotta  Company  is  located  at  San  Jose. 

The  complaint  alleges  generally  that  the  carload  rates  charged 
and  maintained  by  the  defendant  for  the  transportation  of  clay 
products  from  South  San  Francisco,  Alameda  (Pacific  avenue), 
East  Oakland,  and  various  other  factories  to  various  points 
named  in  defendant's  local,  joint,  and  proportional  tariff  No.  730, 
C.R.C.  1632,  are  unjust  and  unreasonable  and  in  violation  of  the 
Public  Utilities  act,  and  unduly  discriminate  in  favor  of  factories 
located  at  Lincoln,  lone,  and  Los  Angeles,  and  other  points  named 
in  said  tariff  and  against  complainants. 

The  complaint  also  specifically  alleiros  that  the  carload  rate 
on  clay  products  between  South  San  Francisco  and  Oakland  and 
vicinity  and  between  South  San  Francisco  and  San  Francisco  are 
unjust,  unreasonable,  and  excessive,  and  should  not  exceed  be- 
tween the  former  points  50  cents  per  ton  and  between  the  latter 
points  25  cents  per  ton,  subject  to  a  minimum  charge  of  $5  per 
car. 

The  Commission  is  asked  to  establish  just,  reasonable,  and 
nondiscriminatory  rates  between  the  points  involved,  and  require 
the  defendant  to  publish  and  file  a  special  tariflf  to  contain  all  its 
rates  on  clay  and  clay  products. 

The  defendant  denies  the  material  alleirations  of  the  complaint 

The  chambers  of  commerce  of  Oakland,  South  San  Francisco, 
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and  San  Jose  asked  leave,  and  were  granted  permrasion,  to  inter- 
vene on  the  behalf  of  the  complainants  maintaining  factories  in 
those  cities.  The  Stockton  Chamber  of  Commerce  asked  leave, 
and  was  granted  permission,  to  intervene  on  behalf  of  the  manu- 
facturers of  clay  products  maintaining  factories  at  Stockton  and 
Hislop,  and  Gladding,  McBean,  &  Company,  a  corporation  en- 
gaged in  the  manufacture  of  clay  products  at  Lincoln,  upon 
application,  was  granted  similar  permission.  The  latter  inter- 
veners deny  that  any  undue  preference  or  advantage  is  given  to 
the  plants  in  whose  behalf  they  intervene  by  the  present  adjust- 
ment of  the  defendant's  rates  on  clay  products. 

While  the  complaint  calls  into  question  all  defendant's  carload 
commodity  rates  on  clay  products  between  points  in  California, 
the  evidence  introduced  at  the  hearing  was  largely  directed  to 
proving  the  alleged  discrimination  in  favor  of  the  Lincoln  and 
lone  factories.  It  is  contended  in  this  regard  that  the  carload 
commodity  rates  on  clay  products  do  not  bear  a  proper  relation 
to  the  carload  rates  on  clay  from  Lincoln  and  points  on  the  loue 
branch  of  the  defendant  to  various  points,  and  that  as  a  result 
the  manufacturers  at  Lincoln  and  lone  have  an  undue  advantage 
over  the  complainants  in  marketing  their  products.  This  dis- 
advantage and  the  resulting  discrimination  the  complainants  urge 
is  evideuced  by  therfact  that  the  aggregate  of  the  transportation 
charges  on  the  clay  shipped  into  their  factories  smi  on  the  manu- 
factured products  shipped  thence  to  markets  exceeds  the  carload 
rates  on  the  clay  products  from  the  Lincoln  factory  to  the  same 
markets.  It  is  said  in  this  connection  that,  due  to  a  shrinkage 
of  approximately  25  per  cent  in  the  clay  in  the  process  of  manu- 
facture, it  requires  2,666  pounds  of  that  material  to  manufacture 
1  ton  of  clay  products,  and  at  the  present  rate  of  85  cents  per 
ton  on  clay  in  carload  lots  from  Lincoln  or  lone  the  transporta- 
tion expense  on  this  amount  of  material  to  South  San  Francisco 
i?  $1.13,  and  as  the  carload  rate  on  the  finished  product  thence 
to  San  Francisco  is  50  cents  per  ton,  the  aggregate  transportation 
expense  incident  to  the  marketing  of  a  tou  of  clay  products  in 
San  Francisco  is  $1.63,  whereas  the  manufacturer  at  the  Lin- 
coln factory  is  required  to  pay  but  $1.25  per  ton  for  the  service 
of  transporting  its  manufactured  products  from  its  factory  to 
the  same  market.     It  is  contended,  therefore,  that  the  South  San 
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Francisco  factory  is  at  a  rate  disadvantage  of  38  cents  per  ton 
on  its  manufactured  products  in  the  San  Francisco  market  com- 
pared with  the  Lincoln  factory,  due  to  the  improper  rektion- 
ship  existing  between  the  present  rates  on  clay  and  day  products. 
This  illustration,  it  is  said,  typifies  the  disadvantage  under  which 
all  of  the  complainants  market  their  products  in  competition 
with  the  Lincoln  or  lone  factories  at  practically  all  points  on 
the  defendant's  lines  in  California.  It  is  of  record  that  the 
South  San  Francisco  plant  pays  a  transportation  charge  on  but 
approximately  75  per  cent  of  its  raw  materials,  and  that  the 
Lincoln  plant  pays  freight  at  the  rate  of  55  cents  per  ton  on 
approximately  lOJ  per  cent  of  the  raw  materials  used  by  it, 
and  if  the  transportation  expense  incident  to  the  movement  of 
this  amount  of  raw  materials  to  these  factories  and  the  move- 
ment thence  of  a  ton  of  manufactured  products  to  San  Francisco 
be  calculated  on  this  basis,  these  plants  will  be  found  to  be  on 
an  approximate  equality  in  so  far  as  the  relative  expense  in  this 
particular  on  products  shipped  to  San  Francisco  is  concerned, 
and  not  considering  the  transportation  expense  on  other  com- 
modities used  in  these  factories  in  the  manufacture  of  their 
products.  These  results  would  be  different  for  the  different 
factories.  However,  such  a  showing  does  not  indicate  that  the 
rates  on  clay  and  clay  products  are  proj^rly  or  improperly 
adjusted  as  related  to  each  other,  or  that  the  carrier  has  discrimi- 
nated in  favor  of  the  Lincoln  and  lone  factories  by  its  present 
adjustment  of  these  rates.  It  is  obvious  that  the  advantage  or 
disadvantage  in  this  respect  is  dependent  upon  other  than  trans- 
portation conditions,  such  as  the  location  of  the  factories  ^ith 
respect  to  the  source  of  supply  of  ike  raw  materials  and  the  ma^ 
kets  for  the  manufactured  products,  and  the  record  shows  that 
these  conditions  vary  with  the  different  plants,  and  hence  it  is 
not  practicable  to  determine  by  such  a  method  the  proper  rela- 
tionship between  the  transportation  rates  on  clay  and  clay 
products.  Moreover,  as  the  Commission  is  not  empowered  to 
to  equalize  economic  conditions  of  manufacture  by  rate  adjust- 
ments, or  to  balance  the  transportation  rates  of  shippers  in  locali- 
ties not  similarly  located  in  regard  to  markets  or  sources  of 
supply  of  the  raw  materials  used  in  manufacture,  it  would  not 
be  proper  to  do  so  if  such  a  method  of  determining  the  proper 
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relationship  of  the  rates  were  practicable.  This  same  theory 
for  determining  the  relationship  between  the  rates  on  cotton 
seed  and  cotton-seed  products  was  advanced  in  a  case  before  the 
Interstate  Commerce  Commission — East  St  Louis  Cotton  Oil 
Co.  V.  St.  Louis  &  S.  F.  E.  Co.  20  Inters.  Com.  Eep.  37,  and 
respecting  that  contention  the  Interstate  Commerce  Commission 
said:  "It  is  not  the  duty  of  this  Commission  to  equalize  the 
profit  and  loss  results  of  competing  operations  in  different  locali- 
ties by  overcoming  natural  and  commercial  conditions  with  rate 
adjustments.'^ 

The  complainants  also  contend  that  the  impropriety  of  the 
present  relationship  between  the  rates  on  clay  and  clay  products 
from  Lincoln  to  San  Francisco  bay  points  is  evidenced  by  the 
fact  that  the  rate  on  clay  products  is  but  147  per  cent  of  the 
rate  on  clay  between  those  points,  whereas  from  Lincoln  to  San 
Jose  the  defendant  has  voluntarily  established  and  maintains  a 
rate  on  clay  products  200  per  cent  of  the  rate  on  clay.  This 
contention  is  further  substantiated,  the  complainants  insist,  by 
the  fact  that  the  defendant  has  voluntarily  established  a  rela- 
tionship of  239  per  cent  between  the  rates  on  crude  oil  and 
refined  oils  from  Bakersfield  to  Richmond  or  San  Francisco. 
This  conclusion  proceeds  from  the  assumption  that  these  rates, 
having  been  voluntarily  established  by  the  defendant  with  full 
knowledge  of  the  surrounding  transportation  conditions,  reflect 
the  true  relationship.  However,  this  presumption  would  with 
equal  force  attach  to  rates  voluntarily  established  by  the  defend- 
ant between  other  points,  and  it  appears  that  in  many  cases  the 
carrier  maintains  the  same  rates  on  clay  as  it  does  on  clay  prod- 
ucts, and  that  in  other  cases,  as  from  lone  to  San  Jose,  an 
entirely  different  relationship  is  maintained.  It  also  appears 
that  the  defendant  does  not  maintain  a  uniform  differential 
between  the  rates  on  crude  oil  and  its  refined  products  between 
California  points.  Further,  it  was  testified  that  the  rates  on 
clay  from  Lincoln  to  San  Jose  were  not  fixed  with  any  regard 
whatsoever  to  the  rates  on  clay  products  to  that  point  from  the 
same  or  different  points  of  origin.  In  my  opinion  it  would  be 
extremely  farfetched  to  say  that,  because  the  defendant  had  in 
one  case  established  a  rate  on  clay  products  between  certain 
points  200  per  cent  greater  than  the  rate  it  had  established  on 
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clay  between  the  same  points,  that  should  fix  the  relation- 
ship of  the  rates  on  these  commodities  in  all  cases,  or  because  in 
a  certain  case  it  had  made  the  rate  on  refined  oils  239  per  cent 
of  the  rate  on  crude  oils,  it  should  in  all  cases  preserve  a  similar 
relationship  between  the  rates  on  clay  and  clay  products.  I  am 
of  the  opinion  that  such  evidence  does  not  indicate  that  the  dif- 
ference between  the  rates  on  clay  and  clay  products  from  Lincoln 
and  points  on  the  Tone  branch  of  the  defendant  to  San  Francisco 
bay  points  is  insufficient,  or  that  by  reason  of  the  present  adjust- 
ment of  these  rates  the  complainants  are  discriminated  against. 

Regarding  this  same  question, — that  is,  the  relationship  of  the 
rates  on  clay  and  clay  products  from  Lincoln  to  San  Francisco 
bay  points, — the  complainants  introduced  into  the  record  in  this 
case  parts  of  the  record  in  case  No.  385  (San  Francisco  Cham- 
ber of  Commerce  v.  Southern  P.  Co.),  which  involved  the  rates 
on  clay  from  Lincoln  and  points  on  the  lone  and  Valley  Springs 
branch  of  the  defendant  to  Oakland,  Alameda,  and  South  San 
Francisco.  It  appears  therein  that  all  parties  interested  in  that 
case,  including  the  defendant,  were  of  the  opinion  that  the  dif- 
ference in  conditions  surrounding  the  transportation  of  clay  and 
clay  products  from  Lincoln  to  San  Francisco  bay  points  justified 
a  lower  rate  on  the  clay  than  on  clay  products.  A  witness  for 
the  defendant  in  that  case  testified  that  in  his  opinion  the  rate 
on  clay  should  be  80  per  cent  of  the  rate  on  clay  products.  A 
witness  for  the  complainants  therein  testified  that  in  his  opinion 
the  relationship  should  be  as  70  to  125.  Upon  that  testimony 
and  other  evidence  presented  in  that  case,  the  Commission  based 
its  opinion  that  the  rate  on  clay  from  Lincoln  to  Oakland,  Ala- 
meda, and  South  San  Francisco  should  be  reduced  from  $1.25 
per  ton  to  85  cents  per  ton,  which  rate  was  duly  published  and 
filed  with  the  Commission  by  ihe  defendant.  A  review  of  that 
evidence  does  not  convince  me  that  the  conclusions  therein 
reached  are  erroneous,  or  that  the  present  rate  on  clay  products 
from  Lincoln  to  San  Francisco  bay  points  is  unduly  low  when 
compared  with  the  rate  on  clay  fixed  by  the  Commission  in  that 
case. 

The  complainants  also  contend  that  the  discrimination  in  favor 
of  the  Lincoln  and  lone  factories  is  evidenced  by  the  fact  that 
the  defendant  has  not  maintained  in  its  adjustment  of  the  car- 
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load  rates  on  clay  products  from  complainants'  factories  and 
from  Lincoln  and  lone  to  various  points  the  same  relationship 
that  it  maintains  in  its  class  rates  from  those  points.  In  this 
connection  it  is  pointed  out  that  while  class  E  rates  are  lower 
from  Lincoln  than  from  San  Francisco,  Oakland,  and  Alameda 
to  points  on  defendant's  line  north  and  east  of  Tremont  and  Gait, 
the  reverse  is  true  to  all  points  on  defeiidant's  line  in  the  terri- 
tory west  and  south  of  those  points  to  San  Luis  Obispo  o^  the 
coast  line  and  Saugus  on  the  San  Joaquin  valley  line.  To  points 
in  this  territory  the  class  E  rates  are  substantially  lower  from 
San  Francisco,  Oakland,  and  Alameda  than  from  Lincoln.  This 
relationship,  however,  has  not  been  preserved  by  the  defendant 
in  adjusting  its  carload  rates  on  clay  products,  as  in  many  cases 
it  has  established  thereon  from  Lincoln  the  same  rates  as  apply 
from  Oakland,  Alameda,  and  San  Francisco  to  points  to  which 
the  latter  have  an  advantage  in  the  class  rates.  This  condition 
particularly  obtains  in  the  rates  to  points  in  the  San  Joaquin 
valley  and  points  on  the  Napa,  Santa  Rosa,  and  Elmira  branches. 
Thus  the  class  E  rate  from  San  Francisco,  Oakland,  and  Ala- 
meda is  lower  than  the  class  E  rate  from  Lincoln  by  3J  cents  to 
Fresno,  4  cents  to  Bakersfield,  8  cents  to  Napa,  7^  cents  to  Calis- 
toga,  8  cents  to  Santa  -Rosa,  and  5  cents  to  Elmira ;  whereas  to  all 
of  these  points  Lincoln  has  been  accorded  the  same  carload  rates 
on  clay  products  as  San  Francisco,  Oakland,  or  Alameda.  It 
is  also  pointed  out  in  this  connection  that  the  defendant's  class 
rates  on  which  less  than  carload  shipments  of  clay  products  are 
made  likewise  give  to  the  San  Francisco,  Oakland,  and  Alameda 
factories  a  relative  advantage  over  factories  at  Lincoln  and  lone, 
but  that  such  relationship  is  not  preserved  by  the  defendant  in 
its  carload  rate  adjustment.  The  following  comparative  state- 
ment illustrates  this  contention  of  the  complainants : 


From — 

To— 

Rate  in  Cents  Per 
100  Pounds 

Commodity 

Less  than 
Carload 

(Class 
Kates) 

Carload 
(Com- 
modity 
Rates) 

Fire  brick  .... 
Fire  brick  .... 
Fire  brick  .... 

South  San  Francisco  . . 

East  Oakland 

Alameda    

Yountville  . . 
Yountville  . . 
Yountville  . . 
Yountville  . . 

17 
11 
11 
25 

9 
9 

Fire  brick  . .    . 

Lincoln    

9 
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It  is  also  urged  that  under  the  class  rates  the  complainants 
have  a  similar  advantage  over  lone  shippers,  whereas  the  car- 
load commodity  rates  therefrom  are  so  adjusted  as  to  deprive  the 
complainants  of  this  advantage. 

The  conclusion  of  the  complainants  that  such  a  showing  indi- 
cates that  the  carload  rates  on  clay  products  are  improperly 
adjusted  presupposes  that  the  class  rates  properly  reflect  the 
difference  in  transportation  conditions  surrounding  the  service 
of  the  carrier  from  the  respective  factories  in  the  transportation 
of  clay  products,  and  that  in  any  adjustment  of  commodity  rates 
such  a  general  relationship  should  be  preserved.  The  complain- 
ants made  no  showing  that  the  class  rates  themselves,  considering 
the  service  rendered  or  from  any  other  standpoint,  are  just  and 
reasonable  in  and  of  themselves,  and  do  not  themselves  discrimi- 
nate as  between  shipping  points. 

The  class  rates  from  South  San  Francisco,  Oakland,  and  Ala- 
meda and  points  adjacent  thereto  to  points  in  the  San  Joaquin 
valley  were  established  by  the  carriers  upon  the  recommendation 
of  the  Commission  in  the  San  Joaquin  valley  case.  The  class 
rates  from  San  Francisco  and  points  adjacent  thereto  to  points 
on  defendant's  lines  elsewhere  than  in  the  San  Joaquin  valley 
were  not  established  by  this  Commission ;'  nor  did  the  Commis- 
sion establish  class  rates  from  either  Lincoln  or  lone  to  points  in 
the  San  Joaquin  valley  or  elsewhere,  and  it  appears  that  the 
defendant  has  not  itself  established  a  consistent  scale  of  class 
rates  from  either  Lincoln  or  Tone  to  other  points  on  its  line.  The 
class  rates  from  Lincoln  to  points  south  or  west  of  Sacramento 
are  in  some  cases  made  by  combining  the  class  rates  to  or  from 
Sacramento  and  in  other  cases  by  applying  the  Marysville  class 
rates  as  maxima  from  Lincoln  as  an  intermediate  point,  and  in 
others  lie  regular  class  rate  scale  from  Lincoln  is  lower.  Sim- 
ilarly the  class  rates  from  lone  to  points  west  or  south  of  Gait,  the 
junction  point  with  the  main  line,  are  in  many  cases  made  by  com- 
bining the  class  rates  to  or  from  Stockton  or  to  or  from  Gait, 
the  rates  from  the  latter  point  being  in  many  cases  the  Sacra- 
mento class  rates  applying  as  maxima.  It  appears,  therefore, 
that  there  is  no  established  relationship  between  the  class  rates 
from  Lincoln  and  lone  and  the  class  rates  from  San  Francisco, 
Oakland,  and  Alameda,  and  that  the  differences  are  purely  acci- 
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dental,  and  cannot  be  said  to  reflect  the  differences  in  the  trans- 
portation conditions  surrounding  the  movement  of  clay  products 
in  carloads  from  these  respective  factories.  In  fact,  the  class 
rates  from  Lincoln  and  lone,  among  others^  are  now  the  subject 
of  an  investigation  being  made  by  this  Commission  in  case  No. 
687,  into  the  class  rates  of  the  Southern  Pacific  Company  be- 
tween all  points  between  San  Francisco,  San  Josfi,  and  points 
north  thereof  to  the  Oregon  state  line,  and  it  would  be  somewhat 
inconsistent  to  say  that  rates  which  themselves  are  in  question 
should  form  a  standard  for  other  rates.  Whether  under  ideal 
conditions  the  commodity  rates  should  uniformly  bear  a  rela- 
tionship to  the  class  rates  is  a  question  which  need  not  be  passed 
upon  here,  for  the  reason  that  in  this  particular  case  it  seems 
that  the  class  rates  themselves  are  not  adjusted  upon  any  uni- 
formly relative  basis,  and  manifestly  it  would  be  improper  to 
hold  that  such  rates  properly  fix  the  relation  for  the  clay  products 
rates  from  the  respective  shipping  points.  The  real  question  is 
whether  the  respective  plants  are  receiving  the  same  service  at 
the  same  rates.  In  this  respect  it  appears  that  to  points  in  the 
San  Joaquin  valley,  where  the  mileage  is  approximately  equal 
from  Lincoln,  and  from  the  San  Francisco  bay  factories,  the  car- 
load rates  on  clay  products  are  the  same  from  all  those  factories. 
To  points  north  of  Tehama,  to  which  the  distance  from  the  Lin- 
coln factory  is  much  shorter,  that  factory  has  a  rate  differential 
per  ton  under  the  bay  factories,  and,  on  the  other  hand,  to  peints 
south  of  San  Jose,  to  which  the  distance  from  the  bay  factories 
is  much  shorter,  those  factories  enjoy  the  same  differential  under 
the  Lincoln  factory.  To  points  embraced  in  the  intervening  ter- 
ritory, the  -rates  appear  to  be  equalized  to  points  to  which  the 
distances  are  similar. 

I  am  of  the  opinion,  and  so  find,  that  the  defendant  has  not 
discriminated  against  the  complainants  in  adjusting  its  carload 
commodity  rates  on  clay  products  from  these  respective  factories 
simply  because  it  has  not  preserved  the  same  differences  as  obtain 
between  the  class  rates  applying  therefrom. 

The  pleadings  herein  specially  put  in  issue  the  reasonableness 
of  the  carload  rates  on  clay  products  from  South  San  Francisco 
to  Oakland  and  San  Francisco,  and  to  substantiate  this  conten- 
tion the  complainants  submitted  a  number  of  comparisons  with 
P.U.R.'15C.— 39. 


Digitized  by  LjOOQ IC 


610  CALIFORNIA  RAILROAD  COMMISSION. 

other  rates  voluntarily  established  and  maintained  by  the  defend- 
ant. However,  but  slight  evidence  was  introduced  by  the  com- 
plainants as  to  the  similarity  of  the  transportation  conditions  sur- 
rounding  the  rates  with  which  comparison  is  made,  and  such 
comparisons  standing  alone  are  of  little  value.  This  Commis- 
sion has  frequently  held  that  such  comparisons,  to  obtain  weight,, 
must  show  that  transportation  conditions  are  similar,  and  that 
the  Commission  cannot  base  its  order  upon  mere  rate  comparisons 
taken  from  tariffs,  even  though  such  tariffs  are  on  file  with  it, 
unless  it  be  fully  advised  of  the  circumstances  and  conditions 
surrounding  the  rates  offered  in  comparison. 

In  defense  of  these  rates  the  defendant  introduced  considerable 
testimony  to  show  that  they  were  not  unreasonable  when  meas- 
ured by  the  cost  of  the  service.  This  evidence  was  presented  in 
case  No.  628,  Steiger  Terra  Cotta  &  Pottery  Works  v.  Southern 
P.  Co.,  the  record  in  which  case  it  was  stipulated  should  be  con- 
sidered in  determining  the  issues  herein,  A  witness  for  the 
defendant  in  that  case  testified  that  the  cost  of  handling  a  ca^ 
load  of  freight  from  San  Francisco  to  South  San  Francisco  was 
approximately  $7  per  car,  not  including  any  expense  for  the 
empty  car  haul  from  South  San  Francisco  to  San  Francisco, 
which  would  be  approximately  the  same  as  the  loaded  car  haul  in 
the  reverse  direction.  This  estimate  embraced  the  following^ 
items  of  expense: 

BwiiSh  engine  service,  including  wages  of  crews  and  fuel  for 

repairs  to  locomotives $2.94  per  car 

Maintenance  of  way 96  per  car 

*'Car  detention" 2.25  per  car 

C&r  repairs 85  per  car 

Total    .$7.00  per  car 

The  expense  for  switch  engine  service  was  ascertained  by  di- 
viding the  total  switch  engine  expense  at  San  Francisco  during 
the  month  of  October,  1914,  by  the  number  of  loaded  cars  handled 
at  that  point  during  that  month.  The  maintenance  of  way  ex- 
pense was  ascertained  by  dividing  the  approximate  expense  of 
maintaining  the  San  Francisco  yard  for  an  average  month  during 
tbe  year  1914  by  the  number  of  loaded  cars  handled  at  San 
Francisco  during  the  month  of  October,  1914.  It  was  testified 
that  the  expense  for  switch  engine  service  and  maintenance  of 


Digitized  by  LjOOQ IC 


STEIGER  TERRA  COITA  &  P.  WORKS  v.  SOUTHERN  P.  CX>.     «11 

way  at  San  Francisco  is  fairly  representative  of  similar  expenses 
incident  to  the  service  between  South  San  Francisco  and  San 
Francisco.  The  expense  for  "car  detention"  was  based  on  an 
average  detention  of  five  days  for  each  loaded  car  shipped  from 
South  San  Francisco  to  San  Francisco  at  the  per  diem  rate  of 
46  cents  per  day.  The  expense  for  car  repairs  was  based  upon 
the  opinion  of  the  witness.  The  item  of  expense  for  car  deten- 
tion, as  explained  by  the  n-itness,  was  inchided  to  show  the  mini- 
mnm  value  or  earning  power  of  a  car  during  the  period  of  time 
required  to  handle  a  carload  Qf  clay  products  from  South  San 
Francisco  to  San  Francisco.  However,  it  seems  clear  to  me 
that  such  an  item  should  not  be  included  in  a  cost  statement  such 
as  this  any  more  so  than  an  amount  to  represent  the  minimum 
earning  power  of  the  engine  engaged  in  switching  a  car  or  any 
ot^^er  facility  used  in  connection  with  the  movement  of  clay  prod- 
ucts from  South  San  Francisco  to  San  Francisco,  If  that 
expense  were  eliminated,  the  estimated  cost  of  the  service  would 
approximate  $6  per  car.  While  the  details  upon  which  the  aver- 
age expense  for  switch  engine  service,  maintenance  of  way,  and 
car  repairs  was  based,  were  not  submitted,  and  it  is  impossible 
to  check  those  estimates,  I  am  of  the  opinion  that,  with  the  excep- 
tion noted,  the  estimate  may  be  accepted  as  approximating  the 
cost  of  the  service  from  South  San  Francisco  to  San  Frr.ncisco. 
In  addition  to  the  line  haul  service  from  South  San  Francisco 
to  San  Francisco,  for  which  service  the  preceding  estimate  is 
made,  the  rate  of  50  cents  per  ton  now  includes  delivery  upon 
industry  or  private  side  tracks  at  San  Francisco^  the  switching 
charge  of  $2.50  per  car  for  switching  carload  freight  to  or  from 
such  tracts  having  been  canceled  effective  April  1,  1915.  The 
minimum  carload  weight  applying  in  connection  with  the  rate 
of  50  cents  per  ton  is  24,000  pounds,  and  therefore  for  a  mini- 
mum charge  of  $6  per  car  the  carrier  would  transport  a  carload 
of  day  products  or  freight  of  any  other  character  from  South 
San  Francisco  to  San  Francisco,  and  by  a  subsequent  switching- 
service  deliver  the  same  upon  any  team  or  industry  track  or  pri- 
vate siding  in  San  Francisco.  The  statement  showing  the  ship- 
ments made  by  the  Steiger  Terra  Cotta  &  Pottery  Works  from 
South  San  Francisco  to  San  Francisco,  which  was  attached  to 
and  made  a  part  of  the  complaint  in  case  No.  628,  supra,  dis- 
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closes  that  in  many  cases  carload  shipments  have  been  made  from 
South  San  Francisco  to  San  Francisco  for  less  than  $10  per 
car, — m  some  cases  for  $6  per  car.  In  fact,  the  statement  dis- 
closes that  the  average  charge  during  the  past  three  years  on  car- 
load shipments  of  clay  products  approximates  $11.50  per  car. 
In  the  past  there  has  been  an  additional  charge  of  $2.50  per  car 
for  sv^ritching  to  industry  tracks  or  private  sidings  in  San  Fran- 
cisco, but,  as  heretofore  stated,  this  charge  has  been  canceled. 

Considering  all  of  these  circumstances  I  am  of  the  opinion 
that  the  record  in  this  case  is  not  sufficient  to  warrant  the  Cora- 
mission  to  order  a  reduction  in  the  rate  from  South  San  Francisco 
to  San  Francisco. 

It  appears  from  a  number  of  comparisons  submitted  by  the 
complainants  that  the  defendant  has  in  certain  cases  adjusted  its 
carload  commodity  rates  on  clay  products  upon  no  consistfnt 
basis;  thus  on  fire  and  pressed  brick  in  carloads  from  lone  it 
maintains  a  rate  of  $1.65  per  ton  to  San  Francisco  for  a  dis- 
tance of  139  miles,  and  a  rate  of  $1.25  per  ton  to  Oakland  for 
a  distance  of  134  miles,  and  a  rate  of  $1.65  per  ton  to  San  Jose 
for  a  distance  of  127  miles;  whereas  on  clay  products  in  car- 
loads from  Lincoln  it  maintains  a  rate  of  $1.25  per  ton  to  both 
San  Francisco  and  Oakland  for  distances  of  117  and  112  miles 
respectively,  and  a  rate  of  $2  per  ton  to  San  Jose  for  a  distance 
of  150  miles.  By  this  adjustment  the  Lincoln  factory  is  en- 
abled to  ship  its  product  to  Oakland  or  San  Francisco  at  the 
same  rate,  whereas  the  lone  factory  is  required  to  pay  to  San 
Francisco  a  rate  40  cents  per  ton  higher  than  the  rate  to  Oak- 
land. It  also  appears  that  whereas  the  rate  from  lone  to  Oak- 
land for  a  distance  of  134  miles  is  $1.25  per  ton,  that  from  lone 
to  San  Jofl6  for  a  distance  of  127  miles  the  rate  is  $1.65  per 
ton.  The  defendant  has  also  established  and  maintains  on  fire 
and  pressed  brick  in  carloads  a  rate  of  $3.20  per  ton  to  Metz 
and  a  rate  of  $3.30  per  ton  to  King  City  from  lone  for  dis- 
tances of  229  and  240  miles  respectively,  whereas  the  rate  on 
the  same  commodities  from  South  San  Francisco,  East  Oakland, 
and  Alameda  (Pacific  avenue)  to  Metz  and  King  City  is  $3.25 
per  ton,  although  the  distances  are  considerably  shorter.  Like- 
wise on  fire  and  pressed  brick  from  Bichmond  to  San  Francisco, 
a  distance  of  15  miles,  the  defendant  maintains  a  rate  of  45 
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cents  per  ton,  whereas  from  Alameda  to  San  Francisco  and  in 
the  reverse  direction  for  a  distance  of  approximately  9  miles 
and  from  Alameda  to  Bichmond  for  a  distance  of  16  miles,  the 
defendant  maintains  and  charges  a  rate  of  50  cents  per  ton  on 
that  commodity.  On  terra  cotta,  in  carloads,  from  South  San 
Francisco  to  San  Mateo,  a  distance  of  approximately  9  miles, 
the  defendant  maintains  a  rate  of  80  cents  per  ton,  whereas  from 
Lincoln  to  San  Mateo,  a  distance  of  approximately  125  miles, 
the  defendant  maintains  a  rate  of  but  $1.25  per  ton.  !N'o  satis- 
factory evidence  was  offered  by  the  defendant  in  justification 
of  these  apparent  inconsistencies,  and  there  appears  to  be  no 
reason  why  the  clay  products  factories  in  the  vicinity  of  San 
Francisco  bay  should  not  have  as  favorable  rates  under  similar 
conditions  as  plants  situated  at  other  points.  The  defendant 
should  at  once  readjust  these  rates  so  as  to  give  to  each  factory 
the  same  treatment  in  so  far  as  transportation  rates  are  con- 
cerned, and  I  recommend  that  it  be  required  to  present  to  this 
Commission  for  its  approval  within  thirty  days  from  the  date 
of  this  order  a  tariff  eliminating  these  inequalities. 

The  record  discloses  that  there  has  been  considerable  uncer- 
tainty in  the  past  on  the  part  of  the  carrier's  agents  as  to  the 
proper  rate  applying  on  products  shipped  from  complainants' 
factories,  and  that  numerous  misquotations  of  rates  have  been 
made,  and  an  examination  of  the  defendant's  tariff  convinces  me 
that  as  the  rates  are  now  published  there  is  sufficient  basis 
for  the  complainants'  claim  that  it  is  difficult  for  either  the  car- 
rier's agents  or  shippers  to  determine  the  correct  rates.  I  am 
therefore  of  the  opinion  that  the  defendant  should  provide  a 
special  tariff  embracing  all  its  rates  on  clay  and  the  products  of 
clay,  and  thereby  afford  to  shippers  of  these  commodities  an  op- 
portunity to  determine  for  themselves  what  the  correct  rates  are 
in  a  given  case  as  the  law  contemplates,  or  to  check  quotations 
furnished  by  the  carrier  to  determine  their  correctness,  and  I 
will  accordingly  recommend  that  it  be  so  ordered. 

I  submit  the  following  form  of  order : — 

ORDER, 

A  public  hearing  having  been  held  in  the  above-entitled  pro- 
ceeding, and  a  full  investigation  of  the  matters  and  things  in- 
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volved  having  been  had,  and  being  fnlly  apprised  in  tlie  prem- 
ises, and  basing  its  order  upon  the  foregoing  opinioii, 

It  is  hereby  ordered  that  the  Southern  Pacific  Company  pre- 
sent to  this  Commission  within  thirty  days  from  the  date  of  this 
order  a  tariff  eliminating  the  inequalities  in  the  rates  on  cloy 
products  hereinbefore  referred  to  in  the  opinion  preceding  this 
order;  and 

It  is  further  ordered  that  the  Southern  Pacific  Company  pre- 
pare and  file  with  this  Commission  within  thirty  days  from  the 
date  of  this  order  a  special  freight  tariff  or  schedule  embracing 
all  its  rates  on  clay  and  the  products  of  clay  between  points  with- 
in the  state  of  California. 

It  is  further  ordered  that  as  to  other  matters  the  complaint 
be  and  it  is  hereby  dismissed. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  State  of  California. 

Rehearing  denied,  May  10,  1915. 

Note.— In  Steiger  Terra  Gotta  &  Pottery  Works  v.  Southern  P. 
Co.  Case  No.  628,  decided  April  9,  1915  (rehearing  denied  May  10, 
1915),  the  rate  complained  of  in  the  foregoing  case  was  further  at- 
tacked upon  the  ground  that  it  was  discriminatory,  but  the  com- 
plaint was  dismissed  on  the  grounds  stated  in  the  printed  decision. 
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IN  RE  FOOTHILL  DITCH  COMPANY. 
[Decision  No.  2313;  Application  No.  1617.] 

Security  issties  —  One-day  promissory  note  —  Comntiesion  permission. 

It  Ib  unnecessary  for  a  public  service  corporation  to  obtain  the 
permission  of  the  California  Commission  for  the  issuance  of  a  one-day 
promissory  note. 

[AprU  20,  1915.1 

Application  for  permission  to  issue  securities.  Applicants 
authorized  to  issue  10,000  shares  of  its  capital  stock  at  the  par 
value  of  $1  per  share,  and  four  promissory  notes  of  the  face  value 
of  $2,500  each,  in  exchange  for  a  ditch  system. 
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Gordon,  Commissioner:  Foothill  Ditch  Company  in  this  ap- 
plication requests  authority  to  issue  10,000  shares  of  its  capital 
stock  at  the  par  value  of  $1  per  share,  and  four  promissory 
notes  of  $2,500  each,  hearing  interest  at  the  rate  of  7  per  cent 
per  annum,  and  payable  to  Mrs.  Rosa  S.  Spaulding.  These 
notes  are  to  become  due  one,  two,  three,  and  four  years  after 
date.  Applicant  also  a§ks  for  authority  to  issue  a*  one-day 
promissory  note  to  the  First  National  Bank  of  Exeter  in  the 
sum  of  $5,000,  bearing  interest  at  the  rate  of  7  per  cent  per 
anaum. 

The  securities  which  Foothill  Ditch  Company  herein  asks 
authority  to  issue  are  to  take  the  place  of  certain  notes  and  stock 
previously  issued  without  the  consent  of  the  Commission. 

Previous  to  the  filing  of  the  application  in  this  matter  a  hear- 
ing was  held  upon  Application  No.  1576 — In  the  Matter  of  the 
Transfer  of  Property  from  Rosa  S.  Spaulding  to  Foothill  Ditch 
Company;  and  upon  Application  No.  1457 — Application  of 
Foothill  Ditch  Company  for  Permission  to  Increase  Its  Rates. 

By  stipulation  the  Commission  was  enabled  to  consider  the 
evidence  in  these  two  proceedings  in  connection  with  this  appli- 
<;ation,  and  reference  is  hereby  made  to  the  transcripts  and 
exhibits  therein.  In  view  of  the  above-mentioned  stipulation, 
applicant  was  not  represented  at  the  hearing  in  the  present  appli- 
cation. The  evidence  adduced  places  the  present  value  of  the 
property  at  $27,950. 

In  regard  to  the  ditch  company's  application  to  issue  a  one- 
day  promissory  note  in  the  sum  of  $5,000  to  First  National  Bank 
of  Exeter,  I  am  of  the  opinion  that  no  order  is  necessary,  as  this 
note  is  for  a  term  of  less  than  twelve  months.  As  regards  the 
other  portions  of  the  company's  application,  I  shall  recommend 
that  they  be  granted. 

Note. — An  order  in  accordance  with  the  above  recommendation 
«ras  issued. 
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CALIFORNIA  RAILROAD  COMMISSION. 

BICHMOND  W.  AEMSTEONG  et  al, 

V, 

PACIFIC  ELECTRIC  RAILWAY  COMPANY. 

[Decision  No.  2356;  Case  No.  457.] 

Batea-^IfUerurhan    railvoay '- Reasonableness '-^  Reduced    rates    em 
special  days. 

Rates  to  summer  resorts  afforded  by  an  interurban  railway  on 
special  days  for  the  benefit  of  ))oor  people  will  not  be  used  as  a  measure 
of  comparison  to  determine  the  reasonableness  of  rates  on  other  days. 

DisorinUnaUon  —  Rates  —  Interurban  railway  —  Blanket  rates. 

The  proper  blanketing  of  rates  by  an  interurban  railway  does 
not  of  itself  create  an  unlawful  preference  in  favor  of  one  community 
as  against  another. 

Discrimination  —  Rates  —  Interurban   railivay  —  Blanket   rates  — 
Amount  of  traffic. 

A  blanket  rate  to  various  summer  resorts,  established  by  an  in- 
terurban railroad,  cannot  be  held  discriminatory  as  being  unduly  fa- 
vorable to  one  resort,  where  there  is  little  or  no  traffic  to  such  resort 

Discrimination  —  Rates  •«  Interurban  raihvay  —  Blanket  rates  — 
Length  of  trip. 

A  blanket  rate  to  various  summer  resorts,  established  by  an  in- 
terurban railroad  cannot  be  held  discriminatory  as  unduly  favoring  one 
resort,  where  the  length  of  the  trip  to  the  alleged  favored  resort  ex- 
ceeds by  but  1  mile  the  length  of  the  trip  to  the  resort  alleged  to  be 
discriminated  against. 

[May  5,  1915.] 

Complaint  against  an  interurban  railway  alleging  excessive 
and  discriminatory  passenger  rates  to  summer  resorts  established 
by  the  railway ;  complaint  dismissed.  • 

Appearances:  Hutton,  Jensen,  &  Fogel  for  complainants; 
Frank  Karr  for  defendant. 

Eklgerton,  Commissioner :  The  complainants  in  this  case  at- 
tack as  excessive  and  unreasonable  various  passenger  rates  of  the 
defendant  between  the  city  of  Los  Angeles  and  beach  resorts, 
Santa  Monica  to  Venice,  inclusive. 

Originally  there  was  filed  with  the  Commission  a  complaint 
by  what  was  known  as  the  Los  Angeles  Rate  Association,  which 
was  assigned  case  No.  459,  and  which  was  set  down  for  hearing 
at  the  same  time  as  these  proceedings,  inasmuch  as  the  complaint 
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of  the  Los  Angeles  Rate  Association  called  into  question  the  en- 
tire scheme  of  rates  of  the  Pacific  Electric  Railway  Company. 
At  the  time  of  the  hearing  the  complainant,  Los  Angeles  Rate 
Association,  through  its  attorney,  advised  that  it  had  no  evidence 
to  introduce,  and  stood  on  the  allegations  contained  in  the  com- 
plaint. The  Commission  thereupon  dismissed  this  complaint, 
and  these  proceedings  were  continued  at  a  later  date  compre- 
hending only  the.  rates  between  Los  Angeles  and  the  northern 
beach  resorts.  The  city  of  Venice  was  at  one  time  party  to  the 
proceedings,  but  at  the  request  of  the  city  attorney  proceedings 
were  dismissed  as  far  as  the  city  authorities  of  Venice  were  con- 
cerned. 

The  issues  are  somewhat  confused.  It  is  alleged  by  complain- 
ants that  the  rates  between  Los  Angeles  and  Venice  and  Santa" 
Monica  are  excessive  and  discriminatory,  and  as  a  basis  for  the 
support  of  such  allegations  the  rates  of  the  defendant  carrier  in 
effect  between  Los  Angeles,  Long  Beach,  and  Anaheim  Landing 
are  shown  in  comparison. 

The  complainants  contend  that  between  Los  Angeles  and 
Venice  and  Santa  Monica  a  round-trip  rate  of  25  cents  should  be 
published,  and  that  such  rate  is  reasonable,  based  entirely  on  the 
fact  that  on  certain  days  the  Pacific  Electric  Railway  Company 
has  had  in  effect  such  a  rate.  The  records  of  the  Commission 
approving  the  publication  of  this  rate  indicate  that  the  same  was 
published  on  certain  days,  particularly  Saturdays,  during  the 
summer  months  for  the  accommodation  of  poor  people  at  the 
request  of  municipal  and  charitable  officials.  When  a  rate  of  this 
kind  is  published  to  enable  the  poor  to  reach  the  beaches,  who 
might  otherwise  be  precluded  from  taking  the  trip,  I  do  not 
feel  that  this  Commission  should  use  such  a  rate  as  a  measure  of 
comparison  to  determine  the  reasonableness  of  other  rates.  De- 
fendant, of  course,  would  not  publish  such  a  rate  if  by  so  doing 
it  became  liable  to  an  attack  on  its  entire  rate  structure.  When 
a  carrier  has,  as  appears  to  have  been  done  in  this  case,  published 
a  rate  as  a  charitable  proposition,  such  rate  should  not  be  used 
as  is  here  proposed. 

The  complainants  stated  that  the  reasonableness  of  the  rate 
•is  not  under  consideration  at  all  (page  509  of  transcript  of  Febru- 
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ary  16,  1915) ;  and  I  also  might  refer  to  pages  232  and  233  of 
transcript  of  January  7,  1914,  particularly  testimony  as  follows: 

Q.  I  will  take  the  mileage.  I  understand  that  you  ask  for  a 
mileage  basis. 

A.  We  don't  ask  for  a  mileage  basis.  We  ask  for  a  certain 
ticket,  and  base  our  request  on  discrimination. 

Q.  What  is  the  element  that  enters  into  your  asking  for  a  25- 
cent  rate  ?     Discrimination  ? 

A.  Discrimination. 

Q.  On  what  do  you  base  the  25  cents?  Is  it  a  reasonable 
rate? 

A.  Well,  as  to  that,  we  took  this  position,  that  the  railroad 
company,  of  its  own  volition,  has  asked  permission  from  the 
Railroad  Commission  from  time  to  time  to  have  special  days  on 
which  they  sold  tickets  to  this  point  for  25  cents  a  round  trip. 

In  other  words,  the  complainants  allege  that  the  rates  to  Long 
Beach  and  Anaheim  Landing  are  unduly  discriminatory  against 
the  interests  of  the  beach  resorts  between  Venice  and  Santa 
Monica,  and  because  of  this  discrimination  thev  ask  the  Com- 
mission to  cut  the  rate  in  half  because  at  different  times  the  car- 
rier sees  fit  to  make  low  rates  for  charitable  purposes. 

It  is  most  diflScult,  indeed,  to  determine  how  to  reconcile  the 
various  statements  of  witnesses  for  complainants.  At  one  time 
the  testimony  is  to  the  effect  that  the  reasonableness  of  the  rates 
is  not  under  consideration  at  all,  and  in  other  parts  of  the  testi- 
mony we  are  asked  to  lower  the  rates  because  of  discrimination 
existing  in  favor  of  some  other  community.  Discrimination  may 
be  removed  by  either  reducing  the  high  rate  or  raising  the  low 
rate.  Of  course  the  complainants  desire  the  rates  to  Venice  re- 
duced because  the  mileage  may  be  somewhat  shorter  to  the  north- 
ern beach  resorts  than  to  those  in  the  vicinity  of  Long  Beach. 

The  only  theory  upon  which  the  Commission  can  or  should 
reduce  a  rate  is  that  it  is  unreasonable,  and  here  we  are  con- 
fronted with  statements  of  witnesses  for  complainants  that  the 
question  of  the  reasonableness  of  the  rates  is  not  involved  at  all. 
It  is  apparent  that  the  real  issues  in  this  case  are  whether  or  not 
the  Commission  should  disturb  the  blanket  arrangement  of  rates 
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Trhich  has  been  in  effect  between  Los  Angeles  and  the  various 
beach  resorts,  regardless  of  distance,  for  many  years. 

The  following  table  indicates  the  distances  between  Los  Angeles 
and  the  various  beach  resorts  via  the  numerous  lines  of  the  de- 
fendant serving  the  same: 

Northern  Beach  Resorts. 

Rate  of  50  cents  for  round  trip  applies  going  and  returning  via  any 

of  these  liens. 

Miles 

Los  Angeles  to  Windward  avenue,  Venice,  via  short  line  14.81 

Los  Angeles  to  Utah  avenue,  Santa  Monica,  via  short  line  and  Venice  17.02 
Los  Angeles  to  Utah  avenue,  Santa  Monica,  via  Vineyard  and  Bev- 
erly Hills  17.12 

Los  Angeles  to  Utah  avenue,  via  Hollywood  and  Sawtelle  19.23 

Los  Angeles  to  Windward  avenue,  Venice,  via  Hollywood  and  Sawtelle  21.43 
Los  Angeles  to  Windward  avenue,  Venice,  via  Vineyard,  Beverly  Hills, 

and  Utah  avenue  19.33 

Los  Angeles  to  Santa  Monica,  Utah  avenue,  via  Del  Rev  21.98 

Los  Angeles  to  Del  Rey,  via  Vineyard,  Beverly  Hills,  and  Santa  Mon- 
ica   21.70 

Los  Angeles  to  Del  Rey,  via  Hollywood  and  Santa  Monica   23.80 

Los  Angeles  to  Del  Rey,  via  short  line   17-2 

Southern  Beach  Resorts. 

Los  Angeles  to  Long  Beach 20.33 

Los  Angeles  to  Anaheim  Landing 24.83 

It  will  be  noted  that  the  short-line  mileage  between  Los  Angeles 
and  Venice  (Windward  avenue)  is  14.81  miles,  and  to  Utah 
avenue,  Santa  Monica,  via  this  same  route  and  continuing  along 
in  a  northerly  direction  from  Venice  it  is  17.02  miles.  The 
distance  to  Santa  Monica  via  what  is  known  as  the  main  line 
from  Los  Angeles  via  Windward  avenue  and  Beverly  Hills  is 
17.12  miles.  The  complainants  urge  that  a  rate  of  25  cents 
for  the  round  trip  be  established  to  Santa  Monica  via  these  two 
lines,  but  also  want  the  privilege  of  permitting  passengers  to  ride 
to  Venice  when  traveling  via  the  Vineyard-Beverly  Hills  line 
through  Santa  Monica,  a  distance  of  19.33  miles.  The  evidence 
is  somewhat- confusing  on  this  point  because  at  times  it  was  testi- 
fied to  that  the  greatest  possible  distance  a  person  should  travel 
on  the  proposed  round-trip  ticket  would  be  17.12  miles,  but  on 
page  516  of  transcript  of  February  15,  1915,  witness  for  com- 
plainants admits  that  the  greatest  possible  mileage  would  be 
19.33  miles.  We  may  therefore  assume  that  the  complainants 
would  not  be  satisfied  with  anything  less  than  the  privilege  of 
traveling  via  this  route  and  covering  this  distance. 
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Tickets  are  sold  between  Los  Angeles  and  the  northern  beach 
resorts,  namely,  Santa  Monica,  Ocean  Park,  Venice,  and  Del 
Rey,  via  all  of  the  routes  indicated  in  the  statement  of  mileages 
heretofore  mentioned.  In  some  instances  the  one-way  passage 
may  be  made  to  Venice  in  14.81  miles,  and  the  return  trip  may 
cover  the  route  via  Hollywood  21.43  miles.  The  real  question 
to  be  determined  is  whether  the  maintenance  of  a  blanket  rate 
of  50  cents  to  all  of  these  resorts,  the  distance  to  some  of  which 
may  be  longer  from  Los  Angeles  than  to  others,  unduly  discrimi- 
nates against  the  resorts  near  to  the  city  of  Los  Angeles.  It 
stands  to  reason  that  in  any  blanket  rate  adjustment,  a  passenger 
destined  to  a  point  at  the  near  end  of  the  blanket  always  pays  a 
higher  rate  per  mile  than  a  passenger  destined  to  the  farther 
end  of  the  blanket 

It  is  true  that  the  rate  of  50  cents  for  the  round  trip  from   los 
Angeles  extends  to  Anaheim  Landing,  a  distance  of  24.83  miles. 
There  is  nothing  at  Anaheim  Landing  to  attract  excursionists, 
and  there  is  little  or  no  travel  to  that  point.     I  would  not  reoom- 
mend  that,  because  of  the  desire  of  the  carrier  to  treat  all  beaohes 
alike  within  a  reasonable  radius,  we  should  find  that  a    rsite 
of  50  cents  for  the  round  trip  to  Anaheim  Landing  constitiited 
such  an  undue  preference  over  the  northern  resorts  of  Venice  au^ 
Santa  Monica  as  to  warrant  an  arbitrary  reduction  in  the  rates 
to  those  points.     If  we  assumed  that  the  rate  between  Los  Angeles 
and  Anaheim  Landing  were  reasonable  per  se  for  that  distance, 
we  would  have  a  rate  at  Venice  via  Beverly  Hills  and  Utah 
avenue,  Santa  Monica,  a  distance  of  19.33  miles,  of  39  cents. 
However,  the  real  competition  between  the  northern  resorts,  ^^^" 
sisting  of  Santa  Monica,  Venice,  and  Ocean  Park,  is  with  I^^^ 
Beach — a  distance  of  20.33  miles  from  Los  Angeles. 

The  complainants  ask  that  any  rates  established  be  applie<l  "^* 
what  is  known  as  the  main  line  through  Santa  Monica  to  Y^t^'^^^ 
a  distance  of  19.33  miles,  and  on  this  basis  the  discrimin^'^'^^ 
existing  in  favor  of  Long  Beach  on  a  round  trip  ticket  o'f  ^ 
cents  is  two  cents.     In  other  words,  if  we  should  assume  ], 

the  rate  of  50  cents  is  a  just  and  reasonable  rate  for  the  r^"**^ 
trip  between  Los  Angeles  and  Long  Beach,  the  rate  to  V^^* 
and  other  northern  beach  resorts  would  be,  according  to  the   ^^    , 
plainants'  contention,  48  cents.    On  the  other  hand,  if  we  sb»^^ 
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accede  to  the  complainants'  desires  and  establish  a  round  trip 
rate  of  25  cents  to  Venice,  the  rate  to  Long  Beach  would  be  26 
cents  and  to  Anaheim  Landing  31  cents. 

It  must  be  apparoat  that  this  discrimination,  if  it  may  be 
caUed  such,  is'  not  enough  to  warrant  any  disturbance  of  the 
blanket  system  of  rates  between  Los  Angeles  and  the  beach 
resorts.  The  complainants  allege  that  the  rates  to  Anaheim 
Landing  unduly  discriminate  against  the  northern  beaches,  but 
the  mere  fact  that  to  Anaheim  Landing  there  is  little  or  no  travel 
proves  conclusively  that  the  difference  in  rates  has  not  been 
worked  to  the  disadvantage  of  Venice  and  Santa  Monica.  It  is 
also  noted  that  the  total  traffic  to  Venice,  Santa  Monica,  and  the 
northern  beach  resorts  is  over  three  times  as  great  as  the  traffic 
to  Long  Beach,  and  this  indicates  that  the  present  adjustment 
of  rates  has  not  worked  to  the  material  disadvantage  of  the  north- 
ern beaches. 

It  might  well  be  urged  that  because  of  the  greater  density  of 
traffic  between  Los  Angeles  and  the  northern  beaches  that  they 
would  be  entitled  to  a  lower  rate,  but  it  must  be  remembered  that 
there  are  over  three  times  as  many  miles  of  railroad  serving  the 
northern  beach  region. 

The  question  of  blanketing  of  rates  has  been  passed  on  a  num- 
ber of  times  by  commissions  and  courts,  and  it  has  been  definitely 
decided  that  the  proper  blanketing  of  rates  does  not  create  an 
unlawful  preference  in  favor  of  one  community  as  against  an- 
other. It  is  quite  impossible  for  the  Commission  to  order  a 
reduction  in  the  rates  to  Venice  and  Santa  Monica  without  find- 
ing them  to  be  excessive  and  unreasonable,  and  notwithstanding 
the  complainants'  numerous  statements  that  the  reasonableness 
of  the  rates  is  not  in  question  and  discrimination  is  the  only 
matter  in  issue,  I  am  inclined  to  believe  that  what  was  meant 
was  that  the  rate  to  Long  Beach  should  be  adjudged  reasonable 
for  the  distance  and  therefore  unreasonable  for  the  shorter  dis- 
tance to  Venice  and  Santa  Monica. 

From  the  evidence  in  this  case  it  would  appear  that  the  de- 
fendant carrier  can  stand  a  material  shrinkage.  On  the  con- 
trary, the  records  indicate  that,  except  for  the  fiscal  years  ending 
June  30,  1912,  and  1913,  the  Pacific  Electric  Railway  did  not 
sarn  sufficient  to  pay  operating,  expenses,  taxes,  and  interest  on 
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bonded  indebtedness,  to  say  nothing  of  a  dividend  on  any  invest- 
ment represented  by  stock  issuer. 

The  discrimination  complained  of,  in  my  judgment,  is  not  of 
enough  consequence  to  warrant  the  Commission  finding  that  it 
amounts  to  an  undue  preference  in  favor  of  Lon^  Beach,  or  that 
the  rate  to  Venice  by  reason  of  the  somewhat  longer  mileage  to 
Long  Beach  is  unduly  high. 

After  careful  and  thorough  consideration,  I  find  no  evidence 
in  this  case  which  warrants  disturbing  the  present  blanket  rate 
adjustment,  or  for  finding  that  the  present  rates  are  unduly  high. 
The  complaint  should  be  dismissed,  and  I  so  recommend. 

ORDER. 

Kichmond  W.  Armstrong,  and  others,  having  filed  complaint 
with  this  Commission  alleging  that  passenger  fares  of  the  Pacific 
Electric  Railway  Company  between  Los  Angeles  on  one  hand, 
and  Venice  and  Santa  Monica  on  the  other,  are  excessive,  unjust, 
and  discriminatory,  and  a  regular  hearing  having  been  had  and 
the  Commission  being  fully  apprised  in  the  premises. 

It  is  hereby  ordered  that  the  complaint  be,  and  the  same  is, 
hereby  dismissed. 

The  foregoing  opinion  and  order  are  hereby  approved  and  or- 
dered filed  as  the  opinion  and  order  of  the  Railroad  Commission 
of  the  State  of  California. 


CAIilFORNIA  RAILROAD  COMMISSION. 

IN  RE  UNITED  LIGHT  &  POWER  COMPANY. 

[Decision  No.  2358;  Case  No.  779.] 

« 

Bates  ^^  Electricity '^  Intercorporate  relations --^  Burdensome  charges 
by  electric  company  to  railirau  company. 

An  electrie  railway  company  and  a  power  company  were  ordered 
to  make  a  new  agreement  as  to  rates  for  power  furnished  by  the  power 
company  to  the  railway  company,  to  take  the  place  of  another  con- 
tract which  was  entered  into  at  a  time  when  the  two  companies  were 
«mtrolled  by  the  same  interests  and  wliieh  imposed  a  particularly 
onerous,  unreasonable,  and  unfair  burden  upon  the  railway  company. 


[May  10,  1915.] 

Digitized  by  LjOOQ IC 


IN  RE  UNITED  LIGHT  &  P.  CO.  623 

Investigation  by  the  Commission  on  its  own  initiative  of  the 
rate  for  power  charged  by  the  United  Light  &  Power  Company 
to  the  San  Francisco,  Oakland,  &  San  Jose  Consoidated  Rail* 
way  and  the  San  Francisco-Oakla[hd  Terminal  Railways;  utili- 
ties ordered  to  submit  a  new  agreement. 

Appearances:  Morrison,  Dunne,  &  Brobeck,  by  W.  I.  Bro- 
beck,  for  the  railway  company;  E.  P.  Henshall,  for  the  power 
company, 

Thelen,  Commissioner:  On  February  13,  1915,  this  Commis- 
sion issued  the  following  order: 

"Whereas,  in  the  course  of  this  Commission's  investigations  in 
connection  with  application  No.  990,  being  application  of  San 
Francisco-Oakland  Terminal  Railways  for  an  order  authorizing 
the  issue  of  notes  and  bonds,  the  Commission's  attention  has  been 
directed  to  a  contract  dated  December  30,  1911,  between  San 
Francisco,  Oakland,  &  San  Jose  Consolidated  Railway  and 
United  Light  &  Power  Company ;  and 

"Whereas,  it  appears  that  the  interests  in  control  of  the  rail- 
way company  were  also  in  control  of  United  Light  &  Power  Com- 
pany at  the  time  said  contract  was  entered  into ;  and 

"Whereas,  the  evidence  thus  far  secured  by  the  Railroad  Com- 
mission would  seem  to  show  that  this  contract  imposed  a  particu- 
larly onerous  and  improper  burden  upon  the  railway  company 
and  an  undue  benefit  upon  United  Light  &  Power  Company ;  and 

"Whereas,  the  attention  of  San  Francisco-Oakland  Terminal 
Railways,  as  successor  to  San  Francisco,  Oakland,  a  San  Jose 
Consolidated  Railway,  has  been  drawn  to  this  matter  by  the 
Railroad  Commission,  but  said  company  has  not  secured  any 
modification  of  said  contract, 

"It  is  hereby  ordered  that  the  Railroad  Commission,  on  its 
own  motion,  hereby  institutes  an  investigation  into  the  rate  paid 
by  San  Francisco-Oakland  Terminal  Railways  to  United  Light 
&  Power  Company  for  electric  energy,  and  into  all  contracts  or 
other  arrangements  in  connection  therewith,  and  that  a  hearing 
in  said  matter  be  set  for  Tuesday,  February  23,  1915,  at  10 
o'clock  A.  M.,  in  the  office  of  the  Railroad  Commissiony  before 
Commissioner  Thelen,  at  which  time  and  place  all  interested  par- 
ties may  appear  and  be  heard* 
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"And  it  is  further  ordered  that  the  secretary  be  and  he  is 
hereby  directed  to  serve  upon  San  Francisco-Oakland  Terminal 
Kailways,  San  Francisco,  Oakland,  &  San  Jose  Consolidated 
Railway  and  United  Light  &•  Power  Company  a  notice  of  said 
hearing,  at  which  time  and  place  they  may  appear  and  show 
cause,  if  any  they  have,  why  the  Railroad  Commission  should 
^ot  proceed  to  establish  a  just  and  reasonable  rate  for  said  serv- 
ice, to  which  notice  shall  be  attached  a  certified  copy  of  this 
order." 

By  agreement  dated  December  30,  1911,  San  Francisco,  Oak- 
land, &  San  Jose  Consolidated  Railway  undertook  to  lease  for  a 
term  of  ten  years  its  Yerba  Buena  steam  electric  generating  plant 
in  Oakland,  certain  rights  of  way,  the  site  for  a  proposed  salt 
water  condensation  system,  and  adjacent  land  necessary  to  oper- 
ate said  plant,  to  United  Light  &  Power  Company  (of  Califor- 
nia). The  annual  rental  is  fixed  at  the  nominal  sum  of  $1  per 
year.  If  at  the  end  of  ten  years  the  lessor  refuses  to  pay  the 
lessee  for  all  additions  and  improvements,  the  lease  is  auto- 
matically renewed.  The  terms  of  the  lease  further  provide  that 
United  Light  &  Power  Company  (of  California)  is  to  install  a 
complete  salt  water  condensation  system  at  a  cost  not  exceeding 
$150,000;  that  the  lessee  is  to  make  the  necessary  additions  and 
improvements  to  the  electric  plant  at  a  cost  not  exceeding  $245,* 
000,  and  that  the  lessee  is  to  bear  also  all  ordinary  maintenance 
and  operating  expenses.  All  extraordinary  inaintenance^  re- 
placements,  or  repairs  and  all  depreciation  are  to  be  borne  by 
San  Francisco,  Oakland,  &  San  Jose  Consolidated  Railway. 

On  the  same  day,  December  30,  1911,  and  as  part  of  the  same 
transaction.  United  Light  &  Power  Company  (of  California) 
and  San  Francisco,  Oakland,  &  San  Jose  Consolidated  Railway 
undertook  to  enter  into  a  contract  under  the  terms  of  which  the 
power  company  agrees  to  furnish  to  the  railway  company  for  a 
period  of  ten  years  all  the  electric  energy  required  by  the  rail- 
way company,  except  that  covered  by  contract  between  the  rail- 
way company  and  Pacific  Gas  &  Electric  Company.  Under  the 
terms  of  the  aforementioned  contract,  San  Francisco,  Oakland^ 
&  San  Jose  Consolidated  Railway  is  obliged  to  pay  to  United 
Light  &  Power  Company  (of  California)  for  energy  fTjmished 
$.01125  per  kilowatt  hour.  Upon  the  completion  of  the  salt 
water  condensation  system,  the  rate  per  kilowatt  hour  is  to  be 
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increased  to  $.0l725.  To  date,  the  condensation  system  has  not 
been  installed. 

Public  hearings  in  this  proceeding  were  held  in  San  Francisco- 
on  March  13  and  April  5,  I9I69  and  the  case  is  now  ready  for 
decision. 

This  Commission's  exhibit  No.  1  in  this  proceeding,  prepared 
by  A,  F.  Bridge  of  the  electrical  engineering  department  of  this 
Commission,  shows  that  the  United  Light  &  Power  Company  (of 
California)  has  invested  for  the  purpose  of  carrying  out  the 
aforementioned  contract  the  sum  of  $23,023.63. 

The  exhibit  further  shows  the  following  cost  of  service  to 
United  Light  &  Power  Company  (of  California)  : 


.1913 

1914 

Mean 

$94,128.46 
6,674.32 

$98,910.22 
6,674.32 

$96,519.34 

Fixed  costs 

6,674.32. 

Sub-totals 

$100,802.78 
3,390.04 

$106,684.54 
6,791.42 

$103,193.6^ 

Taxes 

5,090.73^ 

Totals    

$104,192.82 

14,800,826 

$0.007040 

$166,509.29 

$62,316.47 

$112,375.96 

13,455,161 

$0.008352 

$161,370.56 

$38,994.60 

$108,284.39- 

14,127,995 

$0.007666^ 

$158,939.94 

$50,655.15 

Annual  output — ^idlowatt  hours 

Cost  per  kilowatt  hour    

Revenue  at-l.lSS^  per  kilowatt  hour  . . 
Profit 

Mr.  Bridge  estimated  that  the  total  cost  of  service  to  San 
Francisco-Oakland  Terminal  Eailways  (successor  to  San  Fran- 
cisco, Oakland,  &  San  Jose  Consolidated  Railway)  under  present 
conditions  to  be  $.018932  per  kilowatt  hour.  The  following 
items  enter  into  bis  calculations : 

Investment  costs.     (Based  on  C.  R.  C.  estimate  of  cost  to  reproduce.) 

Land $77,100.00- 

Buildings 67,389.14 

Steam  plant  equipment 740,885.07 

Storage  batteries 94,783.00 

Total    $970,157.21 

Depreciation.     (Sinking  fund  basis.) 

Buildings $57,389.14  $197.65 

Steam  plant  equipment 740,885.07  20,140.64 

Storage  batteries 55,000.00  2,362.95 

Total    $22,701.24 


Total  fixed  oosts  

Per  kilowatt  hour  (15,000,000  kilowatt  hour  output) 
Purchase  price  per  kilowaJtt  hour 


$100,313.82 
.006688 
.01126 


Total  cost  to  railway  Jsompany  :        $.017938 

Increased  for  taxes    01893^ 

P.U.R.'16C.— 40. 
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In  the  above  estimate  Mr.  Bridge  uses  an  8  per  cent  interest 
return  on  the  investment.  The  cost  could  be  more  accurately 
expressed  by  taking  the  actual  interest  requirements  on  the  iD- 
vestment,  which  probably  are  not  greater  than  6  per  cent.  To 
this  extent,  the  estimate  of  Mr.  Bridge  is  subject  to  modification. 

Mr.  Bridge  estimated  also  that  the  railway  company  could 
generate  its  own  power  and  meet  all  possible  costs  entailed  at  the 
very  material  saving  of  $.004  per  kilowatt  hour. 

A  representative  of  United  Light  &  Power  Company  (of  Cali- 
fornia) at  the  time  the  contract  here  in  question  was  entered  into 
testified  that  the  price  per  kilowatt  hour  was  based  on  the  contract 
between  Oakland  Traction  Company  and  Pacific  Gaa  &  Electric 
Company.  The  circumstances  surrounding  these  two  contracts, 
however,  are  so  entirely  different  that  the  rate  paid  under  the 
Pacific  Gas  &  Electric  Company  contract  cannot  possibly  be  used 
as  a  justification  for  the  rate  paid  to  United  Light  &  Power  Com- 
pany (of  California). 

Under  the  Pacific  Gas  &  Electric  Company  contract,  Oakland 
Traction  Company  pays  $.01125  per  kilowatt  hour,  and  that  is 
practically  the  entire  cost  to  the  consumer.  I^owever,  in  the 
case  of  the  contract  between  San  Francisco,  Oakland,  &  San  Jose 
Consolidated  Kailway  and  United  Light  &  Power  Company  (of 
California),  the  railway  company  not  only  pays  the  power  com- 
pany the  $.01125  per  kilowatt  hour,  but  in  addition  is  obliged 
to  pay  the  interest  upon  its  investment  in  the  Terba  Bnena  power 
station,  the  depreciation  charges  and  extra  maintenance  and  re- 
placements, and  is  obliged  further  to  furnish  transmission  lines, 
transforming  devices,  substations,  and  labor. 

It  is  at  once  obvious,  and  must  have  been  obvious  to  the  parties 
who  made  the  contract,  that  it  imposed  onerous  burdens  upon  the 
railway  company.  There  is  before  this  Commission  further  tes- 
timony in  regard  to  the  improper  nature  of  this  contract  in  the 
form  of  the  report  of  J.  G.  White  &  Company.  This  report  was 
filed  in  connection  with  J.  G.  White  &  Company's  appraisal  of 
the  properties  of  San  Francisco-Oakland  Terminal  Railways. 
In  this  connection,  J.  G.  White  &  Company  reported  as  follows: 

"The  lease  of  the  Yerba  Buena  station  and  agreement  for  the 
purchase  of  power  produced  by  the  lessee,  we  do  not  believe  to 
be  so  drawn  aa  to  be  for  the  best  interests  of  the  company.    The 
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price  tinder  the  conditions  surrounding  the  delivery  of  power  is 
not  as  favorable  as  the  company's  other  power  contracts,  and  the 
provisian  for  increase  in  rate  on  account  of  extensions  to  power 
plant  apparatus  does  not  appear  defensible.  Further,  a  rate  of 
$.01126  at  Yerba  Buena  station  for  alternating  current  we  con- 
sider excessive,  as  the  consumer  is  obligated  to  furnish  and  main- 
tain all  transmission  lines,  transforming  devices,  substations, 
and  labor,  in  addition  to  interest  and  depreciation  charges,  which 
will  probably  result  in  an  ultimate  power  cost  of  at  least  double 
the  price  the  company  is  now  paying  other  power  producers. 

"To  prevent  this  probable  burdensome  condition  becoming  a 
fact,  the  United  Properties  Company,  as  the  owner  of  the  ma- 
jority of  the  capital  stock  of  the  parties  to  the  lease  and  contract, 
passed  a  resolution  on  July  12,  1912,  to  indemnify  the  company 
from  loss  by  reason  of  said  agreement  and  lease,  and  we  under- 
stand that  as  a  matter  of  fact  power  is  being  billed  the  company 
at  much  less  rate  than  named  in  the  contract.  We  are  not  clear, 
however,  as  to  how  this  adjusted  rate  has  been  arrived  at,  nor 
are  we  satisfied  that  if  the  United  Properties  Company  should 
dispose  of  its  stock  interest  in  either  or  both  of  the  parties  to  the 
lease  and  agreement,  that  the  purchaser  would  be  obligated  by 
this  action  of  the  United  Properties  Company.  We  have  not 
taken  legal  counsel  in  regard  to  these  several  agreements,  but  we 
believe  that  the  matter  could  be  greatly  simplified  by  the  can- 
celation of  the  documents  now  in  effect  and  the  execution  of 
modified  agreements  setting  forth  in  unmistaken  terms  the  im- 
plied purpose  that  the  company  shall  continue  to  receive  its 
power  from  the  lessee  upon  terms  fully  as  favorable  as  while 
operation  of  the  power  plant  was  in  its  own  hands." 

The  evidence  in  this  case  shows  that  this  burdensome  contract 
has  continued  in  force  and  is  still  in  force  at  the  present  time. 
It  further  appears  that  the  United  Properties  Company  of  Cali- 
fornia has  not  lived  up  to  its  agreement,  and  that  it  has  not 
protected  the  railway  company  from  loss  under  this  contract. 

It  also  appears  that  this  contract  between  United  Light  & 
Power  Company  (of  California)  and  San  Francisco,  Oakland, 
b  San  Jos6  Consolidated  Railway  was  made  at  a  time  when  both 
the  power  company  and  the  railway  company  were  under  con- 
trol of  the  United  Properties  Company  of  California,  or,  in  other 
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words,  when  the  control  of  the  two  contracting  parties  was  in  the 
same  hands. 

I  cannot  escape  the  conclnsion,  tiierefore,  that  this  contract 
was  entered  into  for  the  purpose  of  improperly  deflecting  the 
earnings  of  the  railway  company  into  the  treasury  of  the  power 
company. 

The  evidence  at  hand  before  this  Commission  establishes  that 
this  contract  imposed  a  particularly  onerous,  improper,  and  un- 
fair burden  upon  the  San  Erancisco,  Oakland,  &  San  Jose  Con- 
solidated Eailway  and  its  successor,  San  Francisco-Oakland  Ter- 
minal Railways,  and  that  it  conferred  an  improper  benefit  upon 
the  United  Light  &  Power  Company  (of  California).  The 
figures  indicate  that  the  railway  company  has  been  deprived  of 
approximately  $183,000  as  a  result  of  this  contract.  The  esti* 
mates  of  the  extra  burden  heretofore  imposed  on  the  railways 
under  this  contract  are  as  follows : 

1912    $56,000.00 

19J3    60,000.00 

1914    53,000.00 

First  four  months  of  1915  15,000.00 

Total    $183,000.00 

These  railway  properties  were  entitled  to  the  very  best  that 
the  interests  in  control  of  them  could  do  for  them.  Instead,  I 
find  that,  with  apparently  deliberate  design,  the  railway  com- 
pany through  the  veiled  subterfuge  of  a  contract  has  been  com- 
pelled to  divert  from  its  funds,  improperly  and  unfairly,  more 
than  $50,000  per  year.  These  sums  have  been  diverted  at  a 
time  when,  both  jfor  the  protection  of  its  stockholders  and  credi- 
tors and  in  the  interest  of  the  public,  it  was  mandatory  that  San 
Francisco-Oakland  Terminal  Railways  husband  its  every  re- 
source. 

The  parties,  responsible  for  this  contract  have  not  yet  undone 
the  wrong  which  the  making  of  the  contract  involved.  It  should 
be  stated  that  the  contract  in  question  was  made  under  a  former 
management,  and  not  by  the  present  operating  head  of  the  San. 
Francisco-Oakland  Terminal  Railways. 

This  contract  was  discovered  by  this  Commission  during  the 
hearings  upon  application  No.  990,  and  the  Commission's  in- 
vestigations  have  continued  up  to  this  time. 
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It  should  be  stated  also  that  the  present  management  of  San 
Francisco-Oakland  Tenninal  Railways,  in  response  to  the  in- 
quiries of  this  Commission,  reported  under  date  of  January  11, 
1915/  its  opinion  that  the  contract  is  unjust  and  oppressive,  and 
stated  that  it  had  contemplated  legal  proceedings  for  its  abroga- 
tion. This  report,  signed  by  Mr.  George  K.  Weeks,  at  this 
time  president  of  San  Francisco-Oakland  Terminal  Railways,  is 
in  part  as  follows: 

**I  have  for  acknowledgment  your  communication  of  the  8th. 
instant,  requesting  early  advices  as  to  whether  the  contract  here- 
tofore filed  with  your  Commission  in  applications  'Nos.  990  and 
1152,  covering  the  purchase  of  power  from  the  United  Light  & 
Power  Company,  is  still  in  force;  also  requesting  a  complete 
record  of  all  other  power  contracts  under  which  this  company  is 
purchasing  power. 

"Answering  the  first  part  of  your  inquiry,  I  regret  to  be 
obliged  to  advise  you  that  this  company  is  still  operating  under 
the  terms  of  the  lease  and  agreement  for  the  purchase  of  power 
purported  to  have  been  entered  into  on  December  30,  1911,  be- 
tween the  San  Francisco,  Oakland,  &  San  Jose  Consolidated  Rail- 
ways and  the  United  Light  &  Power  Company  of  California. 

"The  present  officers  of  this  company  are  of  the  opinion  tHat 
'  the  arrangement  established  by  the  documents  referred  to  is  im- 
just  and  oppressive  to  this  company  in  that  the  Yerba  Buena 
steam  power  plant  owned  by  this  company,  the  interest  on  the 
investment  in  which  is  paid  by  this  company  and  the  depreciation 
of  which  must  ultimately  be  borne  by  this  company,  is  by  this 
arrangement  purported  to  be  leased  for  a  nominal  consideration, 
while  at  the  same  time  this  company  is  paying  the  United  Light 
&  Power  Company  at  the  rate  of  $.01125  per  kilowatt  hour  for 
current,  the  generation  of  which,  according  to  the  best  figures  ill 
our  possession,  has  cost  the  United  Light  &  Power  Company 
from  $.022^  to  $.005  less  than  the  contract  price. 

**The  present  management  of  this  company,  on  assuming  the 
responsibilities  of  oflSce  last  September,  seriously  proposed  to 
institute  legal  proceedings  for  tljp  abrogation  of  this  contract, 
and  have  postponed  doing  so  solely  for  the  reason  that  there 
seemed  to  be  ground  for  believing  that  amicable  arrangements 
might  be  made  which  would  afford  relief  from  the  inequitable 
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provisions  of  this  contract  more  expeditiously  and  with  greater 
certainty  than  through  recourse  to  the  courts." 

Until  Mr.  We^s  assumed  the  presidency  of  these  properties, 
no  responsible  official  connected  with  the  railway  company  had 
sought  through  this  Oommission  the  abrogation  of  these  con- 
tracts. 

In  passing  upon  this  matter,  I  feel  obliged  to  call  into  serious 
question  the  good  faith  of  that  type  of  promote  or  financier  who, 
.posing  as  the  protector  and  savior  of  public  utility  property  in 
the  state  of  California,  is  at  the  same  time  faithless  to  the  inter- 
ests of  the  very  public  utility  properties  which  he  is  paid  to 
protect.  This  same  type  of  promoter  holds  it  to  be  his  privilege 
to  divert  to  his  own  advantage  the  public  utility  funds  that  come 
within  the  purview  of  his  trust,  regardless  of  the  injury  worked 
upon  the  bondholders,  the  stockholders,  or  the  public ;  and  when 
the  mischief  he  has  wrought  reduces  the  utility  to  the  brink  of 
bankruptcy,  he  insists — still  posing  as  the  savior  of  the  utility 
he  has  betrayed — that  this  Commission  should  restore  through 
inflated  findings  of  value  the  financial  strength  which  he  has 
sapped  from  the  utility. 

Fortunately  there  are  few  remaining  of  this  type  of  financial 
wreckers  in  the  public  utility  field  in  the  state  of  California. 

It  is  only  occasionally  that  this  Commission  still  encounters  a 
situation  such  as  is  found  in  the  power  contract  heretofore  re- 
ferred to.  The  public  utility  business  of  this  state  is  now  being 
conducted  on  a  high  plane,  and,  as  in  this  case,  we  find  that 
public  utility  men  working  with  high  purposes  are  among  the 
foremo.  t  to  set  themselves  in  opposition  to  practices  such  as  those 
which  are  represented  by  this  objectionable  power  contract. 

In  view  of  these  facts,  as  heretofore  recited,  I  find  as  a  fact 
that  the  rate  for  power  charged  by  United  Light  &.  Power  Com- 
pany (of  California)  to  San  Francisco-Oakland  Terminal  Rail- 
ways under  the  contract  called  into  question  in  these  proceedings 
is  unjust,  unfair,  and  unreasonable  in  that  it  imposes  an  im- 
proper burden  upon  San  Francisco-Oakland  Terminal  Railways. 
Accordingly  I  recommend  that  the  parties  be  directed  to  confer 
with  a  view  to  submitting  to  this  Commission  a  new  rate  for 
power  which  shall  be  just  and  reasonable. 

In  application  No.   1542,  being  the  application  of  United 
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Light  &  Power  Company  (of  California)  and  subsidiary  cor- 
porations for  an  order  authorizing  certain  acts  in  connection 
with  a  proposed  reorganization,  a  proposed  contract  for  the  sale 
of  electric  power  to  San  Francisco-Oakland  Terminal  Railways 
was  presented  by  Consolidated  Electric  Company,  the  proposed 
successor  of  United  Light  &  Power  Company  (of  California). 
This  contract  was  not  signed  by  San  Prancisco-Oakland  Termi- 
nal Eailways.  Consideration  will  be  given  to  such  contract  as 
may  be  signed  by  the  parties  of  such  instrument. 
I  reconmiend  the  following  form  of  order: 

ORDER. 

The  Railroad  Commission  having  on  its  own  initiative  insti- 
tuted an  investigation  into  the  rate  paid  by  San  Francisco-Oak- 
land Terminal  Railways  to  United  Light  &  Power  Company  (of 
California)  for  electric  energy,  and  into  all  contracts  and  other 
arrangements  in  connection  therewith,  and  public  hearings  hav- 
ing been  held  and  this  case  being  now  ready  for  decision, 

The  Railroad  Commission  hereby  finds  as  a  fact  that  the  rate 
paid  by  San  Francisco-Oakland  Terminal  Railways  to  United 
Light  &  Power  Company  (of  California)  for  electric  energy  is 
unjust  and  unreasonable,  and  imposes  an  unfair  and  unjust  bur- 
den on  San  Francisco-Oakland  Terminal  Railways.  Basing  its 
conclusion  upon  this  finding  of  fact  and  on  the  further  findings 
of  fact  contained  in  the  opinion  which  precedes  this  order. 

It  is  hereby  ordered,  by  the  Railroad  Commission  of  the  State 
of  California,  that  San  Francisco-Oakland  Terminal  Railways 
and  United  Light  &  Power  Company  (of  California),  or  its 
successors  in  interest,  immediately  take  up  the  question  of  an 
agreement  upon  a  new,  just,  and  equitable  rate  to  be  paid  for 
electric  energy  supplied  by  United  Light  &  Power  Company  (of 
California),  or  its  successors  in  interest,  to  San  Francisco-Oak- 
land Terminal  Railways,  and  that  said  companies  report  to  this 
Commission  on  or  before  May  20,  1915,  their  conclusions  with 
a  copy  of  such  new  contract,  if  any,  as  they  may  have  executed 
in  the  premises,  subject  to  the  Railroad  Commission's  approval. 
Such  supplemental  order  as  may  seem  appropriate  will  then  be 
made. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  State  of  California. 
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CRESCENT  CITY  LIGHT,  WATEB,  &  POWER  COMPANY 

V. 

GEORGE  M.  KELIiER  et  al. 
[DeciBion  No.  2362;  Case  No.  607.] 

ConttnisstoiM'^Poioera'^VtUiiy  eaciating  under  prior  law. 

A  public  utility  operating  in  the  field  at  the  time  when  the  pub- 
lic utility  act  became  effective  does  not  require  the  consent  of  the  Cali- 
fornia Commission  to  its  continued  operation,  and  the  claim  that  the 
utility  is  an  ultra  virea  utility  cannot  alter  the  position  of  the  Commis- 
sion. 

[May  7,  1916.] 

Complaint  asking  that  the  defendant  be  prohibited  from  dis- 
tributing electric  energy  on  the  ground  that  such  act  was  ultra 
vires;  complaint  dismissed. 

Appearances :  Henry  J.  Rogers  and  T.  B.  Cutler  for  complain- 
ant; C.  G.  Dall,  of  Titus,  Creed,  &  DaU  for  defendant 

Loveland,  Commissioner:  In  this  case  Crescent  City  Light, 
Water,  &  Power  Company  asks  this  Commission  to  direct  Hobbs, 
Wall,  &  Company  and  George  M.  Keller,  superintendent  of 
Hobbs,  Wall,  &  Company,  to  discontinue  furnishing  electric 
energy  for  light  or  power  to  the  residents  of  Crescent  City,  Del 
Norte  county,  California.  There  is  no  dispute  as  to  the  facts 
presented  in  this  case,  which,  briefly,  are  these: 

Hobbs,  Wall,  &  Company  was  incorporated  under  the  laws  of 
California  in  1896,  and  has  since  been  engaged  principally  in  the 
milling  and  lumber  business  with  headquarters  at  Crescent  City. 
This  company  generates  electric  energy  to  operate  its  lumber 
mill.  Having  more  energy  than  the  company  itself  could  use, 
the  company  began,  in  1905,  to  supply  electric  energy  for  light 
and  power  to  residents  of  Crescent  City.  To  this  end  the  city 
authorities,  on  September  12,  1904,  granted  to  George  M.  Keller 
or  assigns  a  franchise  to  operate  an  electric  light  distribution  sys- 
tem within  Crescent  City.  George  M.  Keller  is  the  superintend- 
ent of  Hobbs,  Wall,  &  Company.  This  franchise  has  never  been 
assigned  to  the  company,  nor  has  George  M.  Keller  personally 
ever  operated  an  electric  light  distribution  system  under  this 
franchise. 
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Crescent  City  Light,  Water,  &  Power  Company  was  incor- 
porated in  1902,  under  the  laws  of  California,  and  the  following 
year  began  to  distribute  electric  energy  in  Crescent  City  for  light 
and  power  purposes. 

Crescent  Cily  Light,  Water,  &  Power  Company  is  here  asking 
the  CcHnmission  to  direct  Hobbs,  Wall,  &  Company  and  George 
M.  Keller  to  discontinue  supplying  electric  energy  in  Crescent 
City.  Complainant,  in  support  of  its  contention,  argues  (1)  that 
Hobbs,  Wall,  &  Company  is  not  empowered  under  its  articles  of 
incorporation  to  engage  in  the  business  of  supplying  electric 
energy  for  light  and  power,  and  (2)  Hobbs,  Wall,  &  Company 
has  no  franchise  to  engage  in  such  a  business  within  Crescent 
City.  In  answer  to  this  argument  Hobbs,  Wall,  &  Company 
claims  that  its  articles  of  incorporation  do  empower  it  to  engage 
in  the  business  of  supplying  electric  energy  for  light  or  power; 
further,  that  under  §  19  of  article  11  of  the  Constitution  of  this 
state  it  was  not  necessary  to  obtain  a  franchise  from  the  munic- 
ipal authorities  to  begin  the  supply  of  electric  energy  fot  light  or 
power  at  the  time  when  Hobbs,  Wall,  &  Company  first  engaged 
in  this  business,  and  also,  that  if  a  franchise  was  necessary  the 
franchise  granted  to  George  M.  Keller  is  sufficient.  The  defend- 
ants contend  that  this  Commission  has  no  jurisdiction  under  the 
facts  of  this  case  to  grant  the  relief  prayed  for. 

It  is  my  opinion  that  the  contention  of  the  defendants  that  this 
Commission  has  no  jurisdiction  to  grant  the  relief  prayed  for 
under  the  facts  of  this  case  is  correct  When  the  Public  Utilities 
act  became  eflFective  on  March  23,  1912,  there  were  two  electric 
distribution  plants  in  operation  supplying  electric  energy  to  the 
inhabitants  of  Crescent  City.  There  is  nothing  in  the  Public 
Utilities  act  which  requires  the  consent  of  this  Commission  to 
the  continued  operation  of  a  public  utility  in  a  field  in  which  it 
was  in  operation  when  the  Public  Utilities  act  became  effective. 
The  claim  that  one  of  these  utilities  is  an  vltra  vires  utility,  or 
is  operating  without  a  necessary  franchise,  cannot  alter  the  posi* 
tion  of  this  Commission.  This  Commission  is  not  the  proper 
tribunal  to  adjudicate  these  questions.  Complainants  should 
have  these  matters  adjudicated  by  quo  warranto  or  other  appro- 
priate proceedings  in  the  proper  tribunals  vested  with  jurisdic- 
tion to  determine  these  matters.     Under  the  facts  of  this  case^ 
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therefore,  I  am  of  the  opinion  that  the  Commission  does  not  have 
jurisdiction  to  grant  the  relief  prayed  for,  and  therefore  recom- 
mend that  the  complaint  herein  be  dismissed. 
I  submit  herewith  the  following  form  of  order: 

ORDER. 

This  case  having  come  on  regularly  for  hearing,  and  the  Com- 
mission being  of  the  opinion  that  it  does  not  have  jurisdiction 
to  grant  the  relief  prayed  for  in  the  complaint, 

It  is  hereby  ordered  that  the  complaint  herein  be  and  the  same 
is  hereby  dismissed. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  State  of  California, 


OAIilFORNIA  RAHjROAD  COMMISSIOIC. 

MT.  KONOCTI  LIGHT  &  POWER  COMPANY 

v. 

JAMES  A.  GUNX,  JR. 

[Decision  No.  2353;  Case  No.  641.] 

Commission  —  Jurisdiction  —  Exercise  of  franchise  —  Failure  to  pro- 
cure  certificate  of  convenientse. 

The  California  Commission  iias  no  power  to  prevent  the  exercise 
by  an  individual  of  a  frandiise  permitting  the  construction  of  an  electri- 
cal distributing  system,  where  such  individual  immediately  upon  the  re- 
ceipt of  the  franchise  began  the  construction  of  a  plant  and  since  that 
time  has  proceeded  in  good  faith,  uninterruptedly  and  with  reasonable 
diligence  in  proportion  to  the  magnitude  of  the  undertaking,  to  enlarge 
and  extend  the  distributing  system  to  supply  other  portions  of  the  sur- 
rounding territory. 

[May  5,  1916.1 

Application  by  a  public  utility  company  for  an  order  restrain- 
ing an  individual  from  exercising  a  franchise  for  the  construction 
and  operation  of  an  electrical  distributing  system  upon  the  ground 
that  such  individual  had  failed  to  procure  a  certificate  of  public 
convenience  and  necessity ;  application  denied  for  want  of  juris- 
diction. 

Appearances:  William  S.  McKnight  for  complainant;  Jalues 
3u  Gunn,  Jr.,  in  person. 
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Gordon,  CommisBioner:  The  complaint  in  this  case  prays  for 
an  order  of  the  Commission  restraining  the  defendant,  Guun, 
from  diBtribnting  electric  energy  in  and  adjacent  to  the  village 
of  Finley,  Lake  county,  California.  It  is  admitted  that  the  com- 
plainant, Mt.  Konocti  Light  &  Power  Company,  was  distributing 
electric  energy  in  this  community  prior  to  the  time  when  the  de- 
fendant began  such  service.  The  defendant  did  not  seek  a  certifi* 
cate  of  public  convenience  and  necessity  to  go  into  this  territory. 
The  only  question  presented  in  this  case  is  whether,  under  these 
facts,  this  Commission  has  the  right  to  restrain  the  defendant, 
Ounn,  from  distributing  electric  energy  in  this  community. 

On  October  5,  1911,  in  ordinance  No.  154,  the  board  of  super- 
visors of  Lake  coimty  granted  to  the  defendant,  Gunn,  a  franchise 
^'of  erecting  and  maintaining  poles,  and  stringing,  suspending, 
and  maintaining  wires  thereon  for  the  purpose  of  transmitting 
and  distributing  electricity  for  the  purpose  of  producing  light, 
heat,  and  power  along  and  upon  the  public  highways,  streets,  and 
alleys  in  the  county  of  Lake,  state  of  California,  and  in  the  sev- 
eral unincorporated  towns  and  villages  therein."  This  franchise 
was  granted  in  accordance  with  the  provisions  of  the  Broughton 
act  After  obtaining  this  franchise,  Gunn  immediately  pro- 
ceeded to  construct  a  small  hydroelectric  plant  on  Kelsey  creek, 
and  has  since  been  supplying  electric  energy  in  and  about  the 
town  of  Kelseyville.  Thereafter  Gunn  extended  his  distributing 
system  to  the  northern  part  of  the  county,  and  in  July,  1914,  be- 
gan supplying  electric  energy  in  and  adjacent  to  the  village  of 
Finley.  Previous  to  this  time  Mt.  Konocti  Light  &  Power  Com- 
pany had  begim  to  supply  electric  energy  in  this  community,  and 
now  claims  that  inasmuch  as  Gunn  had  not  obtained  from  this 
Commission  a  certificate  of  public  convenience  and  necessity,  this 
Commission  has  jurisdiction  to  restrain  Gunn  from  supplying 
electric  energy  in  this  territory. 

The  question  presented  in  this  case  has  not  yet  been  passed 
upon  by  this  Commission,  and  was  raised  for  the  first  time  in  the 
application  for  rehearing  in  the  present  proceeding.  The  answer 
to  this  question  must  be  governed  by  §  60  (6)  of  the  Public 
Utilities  act,  which  provides  as  follows: 

"(6)  No  public  utility  of  a  class  specified  in  subsection  (a) 
hereof  shall  henceforth  exercise  any  right  or  privilege  under  any 
^franchise  or  permit  hereafter  granted,  or  under  any  franchise  or 
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permit  heretofore  granted  but  not  heretofore  actaaUy  exercised, 
or  the  exercise  of  which  has  been  suspended  for  more  than  one 
year,  without  first  having  obtained  from  the  Commission  a  certifi- 
cate that  public  convenience  and  necessity  require  tiie  exercise 
of  such  right  or  privilege;  provided^  that  when  the  Commission 
shall  find,  after  hearing,  that  a  public  utility  has  heretofore  be- 
gun actual  construction  work  and  is  prosecuting  such  work  in 
good  faith,  uninterruptedly  and  with  reasonable  diligence  in  pro- 
portion to  the  magnitude  of  the  undertaking,  under  any  franchise 
or  permit  heretofore  granted  but  not  heretofore  actually  exer- 
cised, such  public  utility  may  proceed,  under  such  rules  and  regu- 
lations as  the  Commission  may  prescribe,  to  the  completion  of 
such  work,  and  may,  after  such  completion,,  exercise  such  right 
or  privilege;  and  provided,  further,  that  this  section  shall  not 
be  construed  to  validate  any  right  or  privilege  now  invalid  or 
hereafter  becoming  invalid  under  any  law  of  this  state."  [Laws 
of  1911,  Extra  session  p.  43,  chap.  14.] 

The  purpose  and  scope  of  this  section  of  the  Public  Utilities 
act  was  considered  at  length  in  the  decision  of  the  Commission 
in  application  No.  485, — "In  the  Matter  of  the  Application  of 
Southern  Sierras  Power  Company  for  the  Determination  of 
whether  It  Is  Necessary  for  Said  Company  to  Secure  from  this 
Commission  a  Certificate  of  Public  Convenience  and  Necessity 
or  a  Permit  under  the  Provisions  of  §  60  of  the  Public  Utilities 
Act,  for  the  Prosecution  of  Its  Operations  in  San  Bernardino 
County,  and  if  so,  for  an  Order  Granting  Such  Certificate  or 
Permit,"  Vol.  2,  Opinions  and  Orders  of  the  Commission,  647. 
It  is  important  to  note  that  §  60  (6)  provides  in  part  that, 
"when  the  Commission  shall  find,  after  hearing,  that  a  public 
utility  has  heretofore  begun  actual  construction  work,  and  is 
prosecuting  such  work  in  good  faith,  uninterruptedly,  and  with 
reasonable  diligence  in  proportion  to  the  magnitude  of  the  under- 
taking, under  any  franchise  or  permit  heretofore  granted  but  not 
heretofore  actually  exercised,  such  public  utility  may  proceed, 
under  such  rules  and  regulations  as  the  Commission  may  pre- 
scribe, to  the  completion  of  such  work,  and  may,  after  such  com- 
pletion, exercise  such  right  or  privilege."  The  record  in  the 
present  case  shows  that  upon  receipt  of  his  franchise  from  the 
board  of  supervisors  of  Lake  county,  Gunn  immediately  began 
the  construction  of  a  hydroelectric  plant  on  Kelsey  creek,  and  has 
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since  that  time  proceeded  in  good  faith,  uninterruptedly,  and  with 
reasonable  diligence  ijk  proportion  to  the  magnitude  of  the  under- 
taking, to  enlarge  and  extend  this  distributing  system  to  supply 
other  portions  of  Lake  county.  While  it  must  be  clear,  therefore, 
that  under  §  50  (b)  of  the  Public  Utilities  act  the  Commission 
may  prescribe  such  rules  and  regulations  as  seem  proper^  govern- 
ing the  construction  and  extension  of  defendant's  hydroelectric 
^stem  in  Lake  county,  the  Commission  is  given  no  power  to  re- 
fuse to  the  defendant  the  right  to  exercise  his  franchise  at  all  in 
or  about  the  village  of  Finley,  in  Lake  county.  I  must  conclude, 
therefore,  that  the  Commission  does  not  have  jurisdiction  to 
grant  the  relief  requested  by  the  complainant  in  this  case.  I 
recommend,  therefore,  that  the  order  heretofore  made  in  this  pro- 
ceeding on  December  30,  1914,  be  annulled,  and  that  the  com- 
plaint herein  be  dismissed,  and  submit  herewith  the  following 
form  of  order; 

ORDER  ON  REHEARING. 

James  A.  Gunn,  Jr.,  having  filed  an  application  for  rehearing 
of  this  proceeding,  and  said  application  having  been  heard,  and 
the  matter  being  now  ready  for  decision, 

It  is  hereby  ordered  that  the  order  heretofore  made  in  this 
proceeding  on  December  30,  1914,  be,  and  the  same  is,  hereby 
annulled,  and  that  the  complaint  in  this  proceeding  be,  and  the 
same  is,  hereby  dismissed. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  State  of  California. 


COIiORADO  PUBLIC  UTIIilTIES  COMMTSSION. 

PUBLIC  UTILITIES  COMMISSION  OP  THE  STATE  OF 
COLORADO 

V. 

DBNVEB  ft  INTERURBAN  RAILROAD  COMPANY. 

[Case  No.  17.] 

Service  ^Interurhan  railroads '^  Seats  far  passengers  ^Trailers. 

An  interurbitn  railway  with  a  running  schedule  of  about  one  hour 
wms  ordered  to  attach  a  trailer  to  its  cars  upon  leaving  the  starting 
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point,  and  upon  leaving,  in  either  direction,  a  station  about  midway  be- 
tween the  terminal  points,  whenever  the  seating  capacity  of  the  original 
car  was  filled,  and  at  such  other  times  as  the  oonduetor,  in  his  difleretkya 
and  from  his  experience,  has  reason  to  expect  a  congested  flonditinn  oi 
travel  upon  that  trip. 

Service  —  Interurban  railtoay  —  Sanitation  of  cars. 

An  interurban  railway  with  a  running  schedule  of  about  one  hour 
was  ordered  to  clean  certain  of  its  cars  which  were  in  operation  about 
eighteen  hours  a  day,  upon  their  arrival  at  the  terminal  point  during 
the  afternoon,  which  cleaning  was  to  be  done  in  addition  to  the  dail^ 
cleaning  which  the  railway  company  had  previously  been  doing. 

Service -^  Interurban    railtoay -^  Sanitation  ^^  Cuspidors    in    smoking 
compartments. 

An  interurban  railway  company  w^hich  maintained  smoking  com- 
partments in  its  cars  was  ordered  to  provide  cuspidors  for  the  use  of 
passengers  in  such  compartments. 

Service  — Interurban     railway  —  Express     service --^  Parallel     sieam 
roads. 

The  Colorado  Commission  refused  to  require  an  interurban  rail- 
way to  install  an  express  service  upon  its  road,  where  a  steam  railroad 
operated  between  all  the  stations  through  which  the  interurban  railroad 
operated. 

Service  —  Interurban  raUu>ay '^  Baggage  —  Parallel  steam  railroads. 

The  Colorado  Commission  refused  to  require  an  interurban  rail- 
way to  install  baggage  service  for  the  convenience  of  its  passengers, 
where  it  appeared  that  a  steam  railroad  operated  between  all  of  the 
towns  through  which  the  interurban  railway  passed,  and  that  an  ar- 
ran^^ement  could  be  made  between  the  steam  railroad  and  the  interurban 
road  whereby  the  purchaser  of  a  ticket  upon  the  latter  could,  by  paying 
a  small  sum  in  addition,  check  his  baggage  over  the  steam  road. 
Service '^  Interurban  railway  —  Stopping  cars  at  dty  streets. 

An^  interurban  railway  which  had  not  been  stopping  its  cars  be- 
tween the  terminal  point  in  a  city  and  the  city  limits  was  ordered  to 
stop  its  outbound  cars  at  certain  streets  for  the  convenience  of  many 
suburban  passengers  who  desire  to  take  the  cars  «.t  some  point  between 
the  terminal  stop  and  the  city  limits. 

[May  28,  1015.] 

Complaint  relative  to  the  service  furnished  by  an  interurban 
railway.  The  railroad  was  ordered  to  add  trailers  to  its  cars 
whenever  the  traffic  required  it ;  to  cleanse  its  cars  more  frequent- 
ly than  it  had,  and  to  place  cuspidors  in  the  smoking  compart- 
ments thereof;  and  to  stop  its  outbound  cars  at  certain  designated 
streets  in  the  terminal  city.  The  Commission  refused  to  require 
the  railway  to  install  express  and  baggage  service,  in  view  of  the 
fact  that  a  steam  railroad  operated  through  all  of  the  towns 
through  which  the  railway  ran. 
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Appearances :  E.  E,  Whitted  for  the  respondent  railway  com- 
pany; Charles  O'Connor  for  Boulder  Commercial  Club,  Inter- 
vener. 

By  the  Commission:  Many  informal  complaints  having  been 
filed  with  the  Commission  in  regard  to  the  service,  and  the  rules 
and  regulations  surrounding  the  same,  of  the  Denver  &  Interur- 
ban  Railroad  Company,  between  Denver  and  Boulder  and  inter- 
mediate points,  the  Commission  caused  investigations  to  be  made 
through  its  inspection  department,  and,  subsequently,  on  the  23d 
day  of  April,  1915,  began  the  above  case  on  its  own  motion,  and 
on  April  29,  1915,  at  the  hearing  room  of  the  Commission  at  the 
state  capitol  in  the  city  and  county  of  Denver,  evidence  was  in- 
troduced by  the  defendant  and  the  Boulder  Commercial  Club 
and  the  Commission. 

The  defendant  is  an  electric  interurban  railroad  operating  be- 
tween Denver  and  Boulder,  and  engaged  in  carrying  passengers 
for  hire,  and  does  not  carry  baggage  or  express. 

The  investigation  went  to  the  entire  question  of  the  efficiency 
of  the  service,  and  the  evidence  developed  the  following  issues,. 
viz,: 

1.  Allegations  were  made  that  the  service  was  congested,  in 
that  at  certain  periods  of  the  day  the  capacity  of  the  cars  of  the 
defendant  carrier  was  overtaxed  and  that  passengers  were  com- 
pelled to  stand. 

2.  That  the  cars  of  the  defendant  carrier  were  not  sanitary* 

3.  That  the  defendant  carrier  did  not  carry  baggage  or  express. 

4.  The  defendant  contended  that  it  should  not  be  compelled 
to  stop  its  cars  at  Fifteenth,  Sixteenth,  Seventeenth,  and 
Eighteenth  streets  in  the  city  of  Denver  after  leaving  the  inter- 
urban central  loop. 

1.  Congestion. 

The  Commission  is  of  the  opinion  that  the  .question  of  conges- 
tion has  been  partially  decided  by  the  defendant,  in  that  subse- 
quent to  the  first  investigation  of  the  Commission,  made  in  Jan- 
uary, 1915,  the  defendant  greatly  improved  its  service  in  this 
r^ard  upon  the  reconamendation  of  this  Commission.  However, 
there  is  evidence  before  this  Commission  that  at  certain  periods 
of  the  day  the  capacity  of  the  cars  of  the  defendant  is  overtaxed, 
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causing  passengers  to  remain  standing  for  some  length  of  time. 
The  defendant  is  not  a  local  tramway,  but  is,  in  fact,  an  inter- 
urban  railroad  with  a  running  schedule  of  about  one  hour  be- 
tween its  starting  point  at  Denver  and  its  destination  at  Boulder, 
and  that  passengers  should  not  be  compelled  to  stand,  even  during 
the  congested  periods,  on  a  journey  of  this  length.  We  are  of 
the  opinion  that  a  trailer  car  should  be  placed  at  the  central 
interurban  loop  in  Denver,  and  that  the  defendant  should  attach 
the  said  trailer  when  the  seating  capacity  of  the  original  car  is 
filled,  and  at  such  other  times  as  the  conductor,  in  his  discretion 
and  from  his  experience,  has  reason  to  expect  a  congested  con- 
dition of  travel  upon  that  trip.  We  believe  that  a  trailer  car 
should  be  placed  at  Broomfield  station,  which  is  about  half  way 
between  Boulder  and  Denver,  and  that  the  defendant  should 
attach  the  said  trailer  car  to  the  car  operating  between  Denver 
and  Boulder,  running  north,  when  the  seating  capacity  of  the 
original  car  is  filled  upon  the  said  car  arriving  at,  or  leaving 
Broomfield,  and  at  such  other  times  as  the  conductor,  in  his  dis- 
cretion or  from  his  experience,  has  reason  to  expect  a  condition 
of  congested  travel  upon  the  said  trip.  That  each  car  between 
Boulder  and  Denver,  and  running  south,  should  have  attached 
thereto  a  trailer  car  at  the  station  of  Broomfield,  should  the  seat- 
ing capacity  of  the  original  car  be  entirely  filled  upon  arriving 
at,  or  departing  from,  Broomfield  station,  or  at  such  other  times 
as  the  conductor,  in  his  discretion  and  from  his  experience,  has 
reason  to  expect  a  condition  of  congested  traffic.  We  believe  that 
this  will,  to  a  large  extent,  solve  the  problem  of  congested  traffic 
upon  the  lines  of  the  defendant* 

2.  Sanitation  of  Cars. 

It  appears  from  the  evidence  that  the  cars  of  the  defendant 
are  in  operation  between  the  hours  of  6:20  a.  m.  and  12:50 
A.  M.  each  and  every  day  of  the  year,  and  that  passengers  are 
loaded  and  unloaded  on  each  of  said  cars  hourly  every  day.  We 
further  find  that  the  said  cars  are  cleaned  by  the  defendant  once 
each  day.  It  also  appears  from  the  evidence  that  the  cars  of  the 
defendant  have  installed  thereon  smoking  compartments,  and, 
while  signs  adorn  the  walls  of  said  cars  informing  the  passengers 
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that  expectorating  upon  the  floors  will  not  be  tolerated,  there 
seem  to  be  no  rec^tacles  in  which  to  ezpeetorata 

We  are  of  the  opinion  that  cuspidors  should  be  installed  in  the 
smoking  compartments  of  each  and  every  car  operated  by  the  de- 
fendant between  Denver  and  Boulder. 

We  feel  that,  due  to  the  peculiar  traffic  conditions  of  an  inter- 
urban  railroad  of  this  character,  the  cars  should  be  cleaned  twice 
each  day,  and  are  of  Ae  opinion  that  each  car  of  the  defendant 
in  operation  between  Denver  and  Boulder  should  be  cleaned  by 
the  defendant  during  the  afternoon  of  each  and  every  day  at  the 
central  interurban  loop  in  Denver. 

3.  Baggage  and  Express. 

It  has  been  suggested  by  certain  complainants,  who  have  testi- 
fied in  the  above  case  before  this  Commission,  that  express  serv- 
ice should  be  installed  by  the  def^idant  It  so  happens  that  a 
steam  railroad  operates  between  all  stations  through  which  the 
said  defendant  operates,  and  therefore  we  shall  not  order  express 
service  at  this  time. 

A  representative  of  the  Colorado  &  Southern  Eailway  Com* 
pany  testified  before  this  Commission  in  the  above  case  to  the 
effect  that  an  arrangement  could  be  made  between  the  said  the 
Denver  &  Interurban  Bailroad  Company  and  the  Colorado  & 
Southern  Railway  Company  so  that  a  purchaser  of  a  ticket 
upon  the  lines  of  the  defendant  could,  by  paying  a  small  sum 
in  addition,  check  his  baggage  upon  the  Colorado  &  Southern 
Railway,  and  we  are  of  the  opinion  that  this  will  be  very  con- 
venient for  passengers  traveling  upon  the  lines  of  the  said  defend- 
ant carrier,  and  we  shall  make  an  order  to  this  effect,  rather  than 
to  order  the  defoidant  to  go  to  the  additional  expense  of  accept- 
ing baggage  upon  its  cars  and  installing  the  additional  equipment 
and  help  required  for  such  service. 

4.  Accepting  Passengers  after  leavi7%g  ihe  Denver 
Interurban  Loop. 

The  Cbmmission  finds  from  the  evidence  that  many  suburban 
shoppers  travel  upon  the  cars  of  the  defendant  carrier  and  are 
greatly  inconvenienced  because  of  being  compelled  to  board  the 
P.UJL'ISC.— 41. 
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defendant  carrier's  cars  at  its  central  loop.  We  are  of  the  opis* 
ion  that  the  outbonnd  cars  of  the  defendant  should  stop  and  take- 
on  passengers  at  Sixteenth  and  Seventeenth  streets  in  the  city 
of  Denver. 

It  is  therefore  ordered:  1,  Congestion,  That  one  trailer  car 
shall  be  placed  at  the  central  interurban  loop  of  this  defendant 
in  the  city  of  Denver,  and  one  trailer  car  shall  be  placed  by  thia 
defendant  at  Bro(mifield  station  on  defendant's  line ;  these  trailers 
to  be  in  place  at  said  central  loop  and  Broomfield  station  except 
when  in  use  under  the  following  conditions : 

(a)  The  original  car  leaving  the  Denver  central  loop  of  the 
defendant  shall  have  attached  thereto  a  trailer  car  when  the  seat- 
ing capacity  of  the  original  car  is  filled,  and  at  such  other  times 
as  the  conductor  in  charge,  in  his  discretioti  and  from  his  expe- 
rience, has  reason  to  anticipate  a  congested  condition  of  travel 
upon  that  trip. 

(b)  The  trailer  car  placed  at  Broomfield  station  shall  be  at- 
tached to  the  original  car  of  said  defendant  operating  between 
Denver  and  Boulder,  and  running  north,  in  the  event  the  seating 
capacity  of  the  original  car  is  filled,  or  at  such  other  times  as  the- 
conductor  in  charge,  in  his  discretion  and  from  his  experience^ 
has  reason  to  anticipate  a  congested  condition  of  travel  upon  that 
trip. 

(c)  The  original  car  of  the  defendant  operating  between^ 
Boulder  and  Denver,  and  running  south,  shall  have  attached 
thereto  a  trailer  car  at  Broomfield  station  in  the  event  the  seating^ 
capacity  of  the  car  is  filled  after  passengers  are  taken  on  at 
Broomfield,  and  at  such  other  times  as  the  conductor  in  charge, 
in  his  discretion  and  from  his  experience,  has  reason  to  anticipate- 
a  congested  condition  of  travel  upon  that  trip. 

2.  Sanitation  of  Cars,  (a)  That  the  car  or  cars  due  at  the 
central  interurban  loop  in  Denver  at  1 :60  p.  m.,  2 :50  p.  M.,  and 
3 :50  p.,  M.,  being  trains  numbered  312,  314,  and  316,  respective- 
ly,  shall  be  thoroughly  cleaned  by  the  defendant  carrier  upon 
arrival  each  and  every  day,  and  under  the  supervision  of  the 
inspection  dcjiartment  of  the  Commission,  prior  to  passengers 
boarding  said  cars  for  outbound  trips. 

(b)  That  suitable  cuspidors  shall  be  installed  in  the  sm<^ng: 
compartments  of  aU  cars  operated  by  the  defendant 
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(c)  Nothing  herein  contained  shall  permit  the  defendant  to 
otherwise  change  or  modify  its  sanitary  rules  and  regulations 
now  in  force  and  effect. 

3.  Baggage  and  Express,  That  the  defendant  company  shall 
contract  with  the  Colorado  &  Southern  Railway  Company  in  ac- 
cordance with  the  agreement  between  said  defendant  company 
and  the  Colorado  &  Southern  Railway  Company,  as  testified  to 
before  this  Commission  at  the  hearing  of  the  above  cause,  to  the 
end  that  any  person  purchasing  a  ticket  upon  the  defendant's 
lines  at  Boulder  or  Denver,  and  paying  25  cents  in  addition 
at  the  station  of  the  Colorado  &  Southern  Railway  Company  in 
Boulder  or  Denver,  shall  have  the  privilege  of  having  baggage 
carried  upon  the  Colorado  &  Southern  Railway,  in  accordance 
with  its  baggage  rules  and  regulations,  when  same  is  destined  to 
Boulder  or  Denver. 

4.  Accepting  Passengers  after  leaving  Denver  Interurban 
Loop.  That  all  trains  of  the  defendant  carrier  shall  stop  and 
accept  passengers  at  Sixteenth  and  Seventeenth  streets  in  the  city 
of  Denver. 

5.  This  order  shall  become  effective  on  the  let  day  of  Jime, 
1916. 

The  Public  Utilities  Commission  of  the  State  of  Colorado,  M. 
H.  Aylesworth,  Geo.  T.  Bradley,  Commissioners. 


ILLINOIS  PUBLIC  UTILITIB8  COMMISSION. 

INTEETOWNSHIP  TELEPHONE  COMPANY 

V. 

DEKALB  COUNTY  TELEPHONE  COMPANY. 

[No.  2678.] 

Bates  —  Telephone  —  Phyeleal  connection  —  AwnMOl  chaitge. 

Upon  physical  coimection  of  the  lines  of  two  telephone  companies 
a  rate  of  $6  per  year  to  subecribers  of  either  company  desiring  the  serv- 
ice of  the  other  company  is  unreasonable,  the  statute  relating  to  phy- 
sical connection  between  such  lines  not  being  intended  indirectly  to 
require  the  public  desiring  the  facilities  of  two  or  more  telephone  com- 
panies operating  in  the  sataie  community  to  become  subscribers  to  each ; 
but  a  telephone  company  is  not  bound  to  permit  another  telephone  corn- 
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pany  to  makd  a  ph^Bical  conneetioii  with  its  lines  for  the  purpooe  of  vm- 
ing  such  liaes  aa  its  own  subscribers  use  them. 

Bates  —  Telephone  —  Bhysical  connection, 

A  physical  connection  between  the  lines  of  twb  telephone  utilities 
operating  in  the  same  town  being  required  for  local  ad  well  as  long-dis- 
tance sei'vice,  a  charge  must  be  fixed  that  will  compensate  each  oompany 
for  the  use  of  its  lines  for  local  and  toll  service  by  subscribers  of  the 
other  company. 

Rates  — •  Telephone  —  Physical  connection  ^  Ltocal  messages. 

Upon  physical  connection  of  the  lines  of  two  telephone  compa- 
nies, the  Illinois  Commission  ordered  that  each  subscriber  of  the  com- 
pany petitioning  for  such  local  connection  be  charged  a  basic  rate  of  5 
cents  for  each  connection,  and,  in  addition  thereto,  a  local  message  fee 
of  5  cents  for  each  message,  and  that  the  subscribers  of  the  other  com- 
pany desiring  service  over  the  lines  of  the  petitioning  company  should 
be  charged  a  basic  rate  of  5  cents  for  each  message. 

Rates  ^Telephone '^Physical  connection  ^  Toll  service. 

Upon  physical  connection  of  the  lines  of  two  telephone  companies, 
the  subscribers  of  each  desiring  service  over  the  toll  lines  and  "free  serv- 
ice" trunk  lines  of  the  other  company  were  ordered  by  the  Illinois  Com- 
mission to  be  charged  for  each  message  a  rate  of  10  cents  in  addition  to 
the  regular  toll  rate. 

Rates  —  Telephones  —  Physical  connection  —  Absorption  of  charges. 
Upon  physical  connection  of  the  lines  of  two  telephone  compa- 
nies, the  Illinois  Commission  ordered  that  neither  company  absorb  the 
local  message  fee  or  additional  charge  for  toll  service,  and  directed  that 
each  company  should  pay  such  fees  and  charges  to  the  other  company. 

[May  20,  1915.] 

Subsequent  to  an  order  of  the  Commission  of  December  4, 
1914,  directing  physical  connection  between  the  lines  of  the 
Intertownship  Telephone  Company  and  the  Dekalb  County  Tele- 
phone Company,  it  appeared  that  the  companies  were  unable 
to  determine  and  agree  upon  the  charges  which  each  company  is 
entitled  to  for  the  use  of  its  lines  by  the  subscribers  of  the  other 
company,  and  the  Intertownship  Company  filed  a  petition  pray- 
ing that  a  schedule  or  tariff  of  rates  or  charges  just  and  rea- 
sonable as  between  petitioner  and  respondent  be  determined  and 
fixed  by  the  Commission;  supplemental  order  granted  fixing 
charges, 

By  the  Commission:  On  December  4,  1914,  the  Commis- 
sion made  and  entered  an  order  in  the  above-entitled  case,  re- 
quiring the  Intertownship  Telephone  Company,  hereinafter  re- 
ferred to  as  the  Intertownship  company,  and  the  Dekalb  County 
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Telephone  Companj,  hereinafter  referred  to  as  the  Dekalb 
company,  to  make  such  physical  connection  or  connections  be- 
tween their  toll  lines  and  between  their  local  systems  as  is  re- 
quired for  the  furnisfhing  of  toll  line  and  local  service,  includ- 
ing rural  service,  to  the  subscribers  of  each  company,  at  the  sta- 
tions installed  in  the  residences  and  places  of  business  of  such 
subscribers,  over  the  toll  lines  and  local  lines,  including  the  rural 
lines  of  each  company;  and  that  the  petitioner  pay  the  expense 
of  making  such  physical  connection  or  connections,  and  that  the 
cost  of  the  subsequent  maintenance  thereof  be  divided  equally 
between  said  companies.  Sixty  days  were  given  the  companies 
within  which  to  comply  with  the  terms  of  the  order. 

Subsequently  it  appeared  that  the  companies  were  unable  to 
determine  and  agree  upon  the  charges  which  each  company  is 
entitled  to  for  the  use  of  its  lines  by  the  subscribers  of  the  other 
company,  and  the  Intertownship  company  filed  a  petition,  pray* 
ing  that  the  Commission  summon  the  Dekalb  company  to  ap- 
pear and  answer  said  petition ;  that  a  schedule  or  tariff  of  rates 
or  charges,  just  and  reasonable  as  between  the  petitioner  and 
the  respondent,  be  determined  and  fixed  by  the  Commission,  and 
that  a  suppl«nental  order  be  issued  in  accordance  with  the  find- 
ings and  the  opinion  heretofore  rendered  in  this  case. 

The  answer  of  the  respondent,  Dekalb  company,  sets  forth 
that  it  is  ready  and  willing  to  make  the  physical  connection  with 
the  petitioner,  Intertownship  company,  if  such  rates  and  charges 
are  established  between  the  petitioner  and  the  respondent  so 
that  the  respondent  will  be  compensated  for  loss  and  damage 
of  its  property,  and  vrill  be  paid  for  the  services  rendered  after 
such  physical  connection  is  established. 

Pursuant  to  the  petition  and  answer,  hearing  was  held  at  the 
oflSce  of  the  Conamission  at  Chicago,  Illinois,  January  27,  1915. 
The  Intertownship  company  was  represented  by  John  M.  Ray- 
mond and  John  K.  Newhall,  attorneys,  and  the  Dekalb  Com- 
pany by  its  attorney,  John  A.  Faissler. 

Considerable  testimony  was  offered  at  the  hearing,  most  of 
which  pertained  to  the  issues  determined  by  the  first  hearing 
in  the  case,  and  was  of  little  value  in  determining  the  questions 
at  issue  at  this  time. 
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It  appeared  from  the  testimony  that  the  Dekalb  company, 
by  its  secretary,  J.  C.  Joslyn,  submitted  to  the  Intertownship 
company,  under  date  of  December  26,  1914,  the  following  prop- 
osition : 

"Subscribers  of  the  Intertownship  company  wanting  the  serv- 
ice of  the  Dekalb  company  should  pay  for  it  at  the  rate  of  $6 
per  year.  A  subscriber  of  the  Intertownship  company  wanting 
a  local  connection  with  the  Dekalb  company  shall  pay  a  charge 
of  10  cents  for  such  connection.  A  subscriber  of  the  Intertown- 
ship company  wanting  to  talk  over  long-distance  lines,  which 
means  any  toll  line,  shall  pay,  in  addition  to  the  regular  rate, 
a  charge  of  10  cents.  The  Dekalb  company,  when  wanting  a 
like  service  over  the  lines  of  the  Intertownship  company,  shall 
pay  like  rates  and  charges." 

This  proposition  was  not  accepted  by  the  Intertownship  com- 
pany, and,  in  the  opinion  of  the  Commission,  is  unreasonable. 
The  particular  section  of  the  act  under  which  the  Commission 
issued  the  order  in  this  case  is  §  47,  article  IV.,  which  reads: 

"Whenever  the  Commission,  after  a  hearing  had  upon  its 
own  motion  or  upon  complaint,  shall  determine  that  public  con- 
venience and  necessity  require  a  physical  connection  for  the 
establishment  of  a  continuous  line  of  communication  between 
any  two  or  more  public  utilities  for  the  conveyance  of  messages 
or  conversations,  the  Commission  may,  by  order,  require  that 
such  connection  be  made.  If  such  public  utilities  do  not  agree 
upon  the  division  between  them  of  the  cost  of  such  physical 
connection  or  connections,  the  Commission  shall  have  authority, 
after  further  hearing,  to  establish  such  division  by  supplemental 
order." 

From  the  language  of  this  section  of  the  act,  it  appears  that 
it  is  not  intended  to  indirectly  require  the  public  desiring  the 
facilities  of  two  or  more  telephone  companies  operating  in  the 
same  community  to  become  subscriljers  to  each.  The  funda- 
mental purpose  of  l^slation  requiring  the  physical  connection 
of  two  or  more  competing  public  utilities  is  to  secure  for  the 
public  more  convenient  and  extensive  use  of  the  properties  de- 
voted to  the  use  of  the  public.  Public  convenience  and  neces- 
sity, however,  cannot  be  subserved  by  other  than  just  and  law- 
ful methods,  and  primary  consideration  must  be  given  to  rights 
of  property. 
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In  the  origiiial  opinioxL  and  order,  the  Commiaeion  said: 

^'Telephone  and  telegraph  coocnpanies  are  common  carriers  of 
•intelligence,  and  must  give  the  same  service  to  all  who  apply 
therefore,  but  this  does  not  mean  that  a  telephone  company  is 
bound  to  permit  another  telephone  company  to  make  a  physical 
connection  with  its  lines  for  the  purpose  of  using  such  lines  as 
its  own  subscribers  use  them.  For  a  telephone  company  to  trans- 
^iit  to  any  point  on  its  lines,  without  discrimination,  the  mes- 
rsages  of  all  parties  offering  them  and  willing  to  pay  the  same 
Tate  for  the  same  service,  is  one  thing.  To  admit  outside  com- 
panies or  their  patrons  to  the  same  use  of  the  lines  that  its  own 
j)atrons  are  entitled  to  is  a  widely  different  thing. 

"An  opposite  conclusion  would  result  in  the  practical  con- 
"fiseation  of  the  larger  plants,  since  the  motive  would  be  insist- 
•ent  in  small  companies  organized  for  the  purpose,  or  depleted 
and  run-down  companies,  to  demand  such  connection.  More- 
over, it  would  enable  one  company  to  take  the  property  of  an- 
other company  for  public  use  without  compensation,  and  de- 
prives the  latter  company  of  its  property  without  due  process 
of  law.  It  is  a  well-established  principle  that  a  telephone  com- 
pany cannot  be  compelled  to  become  a  party  to  the  destruction 
of  its  own  property,  through  the  establishment  of  a  switching 
-service  for  another  company  operating  in  the  same  territory.'' 

No  evidence  was  presented  at  the  hearing  on  January  27, 
1915,  which  has  changed  the  views  of  the  Commission  as  to  the 
position  thus  taken,  and  these  views  are  re-enforced  by  thede- 
<:isions  of  the  Wisconsin  Commission  in  two  cases,  each  present- 
ing a  situation  analogous  to  the  one  presented  in  this  case,  viz., 
Winter  v.  La  Crosse  Teleph.  Co.  (C.  L.  34,  p.  1141)  and  Mc- 
Gowan  v.  Rock  County  Teleph.  Co.  (C.  L.  38,  p.  709).  In 
each  of  these  cases  the  Wisconsin  Commission  required  the  sub- 
scribers of  the  competing  companies  to  pay  an  arbitrary  rate  in 
jiddition  to  the  regular  long-distance  tariff. 

In  commenting  on  the  argument  presented  by  the  petitioner 
in  the  case  of  McGowan  v.  Bock  County  Telephone  Co.  the 
Wisconsin  Commission  said : 

^'We  cannot  assent  to  the  doctrine  asserted  that  cost  of  service 
is  the  only  consideration  in  fixing  charges.  The  statute  declara- 
tory of  the  common  law  requires  that  charges  shall  be  reason* 
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able  and  just.  It  would  ee^n  that  a  charge  which  would  re- 
sult in  taking  the  business  from  one  company  and  giving  it  to 
its  competitor  could  not  be  regarded  as  a  just  chaige  from  any 
view  point  .  .  •  Cost  of  service  is  never  the  sole  consider- 
ation in  determining  the  reasonableness  of  a  charga  It  is  one 
of  the  primary  considerations,  but  there  are  other  considerations 
often  as  vital  in  reaching  a  conclusion." 

In  this  case  it  appears  that  since  a  physical  connection  of  two 
telephone  utilities  operating  in  the  same  towns  is  required  for 
local  as  well  as  long-distance  service,  a  charge  must  be  fixed 
that  will  compensate  each  company  for  the  use  of  its  lines  for 
local  and  toll  service  by  the  subscribers  of  the  other  company. 

The  convenience  served  by  physical  connection  for  local  serv- 
ice is  that  of  those  subscribers  of  each  exchange  who  occasion- 
ally desire  to  communicate  with  the  subscribers  of  the  other 
exchange,  and  in  so  far  as  local  service  is  concerned,  it  is  ap- 
parent that,  after  the  establishment  of  the  physical  connection 
between  the  Intertownship  company  and  the  Dekalb  company, 
the  telephones  of  either  company  will  virtually  constitute  pub- 
lic pay  stations  of  the  competing  company.  A  study  of  pay- 
station  charges  at  various  exchanges  indicates  that  the  minimum 
charge  for  local  calls  is  5  cents  per  call,  and  it  appears  that 
5  cents  per  local  call,  in  the  present  case,  to  be  collected  by  the 
company  originating  the  call  and  paid  to  the  company  complet- 
ing the  call,  would  be  sufficient  to  cover  the  actual  cost  of  service. 

It  further  appears  that  some  protective  arbitrary  should  be 
applied  to  the  local  intercompany  calls  of  the  Intertownship 
company,  and  this  arbitrary  should  not  be  less  than  5  cents  per 
call,  and  should  be  collected  and  paid  to  the  Dekalb  company 
in  addition  to  the  5  cent  basic  charge.  It  is  probable  that  this 
protective  differential  of  5  cents  will  fully  compensate  the  De- 
kalb company  for  any  loss  occasioned  by  the  physical  connec- 
tion ;  but  if  this  differential  does  not  appear  to  be  required,  or 
if  additional  protection  to  the  Dekalb  company  seems  necessary, 
a  further  study  of  this  feature  will  be  made. 

In  fixing  the  arbitrary  protective  rate  that  should  be  applied 
to  toll  messages  originating  with  the  subscribers  of  the  Inter- 
township company  and  routed  over  the  lines  of  the  Dekalb  com- 
pany, and  to  toll  messages  originating  with  subscribers  of  the 
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Dekalb  company  and  routed  oyer  Ae  lines  of  tbe  Litertownship 
company,  it  is  necessary  to  determine,  whether  thd  arbitrary  shall 
be  applied  as  a  uniform  charge  against  each  toll  call,  or  whether 
some  consideration  shonld  be  given  to  the  proportional  part 
of  each  company's  toll  plant  that  is  called  into  service  for  the 
transmission  of  each  toll  call. 

In  this  case,  the  interline  messages  handled  by  each  com- 
pany may  be  classed  as  short-haul  traffic  only,  and  the  same 
amount  of  work  would  be  involved  in  handling  a  call  originat- 
ing with  a  subscriber  of  either  company  and  ronted  over  the 
lines  of  the  other  company  as  would  be  involved  in  handling  a 
caU  originating  and  terminating  on  the  lines  of  either  com- 
pany; and  the  fact  that  a  call  may  be  routed  over  the  lines  of 
the  Dekalb  company  to  some  point  on  the  lines  of  the  Bell  sys- 
tem, or  over  the  lines  of  the  Intertownship  company  to  some 
point  on  the  Independent  system,  does  not  materially  affect  the 
cost  of  the  service  rendered  by  either  company.  It  appears, 
therefore,  that  the  establishment  of  a  graduated  protective  toll 
rate,  baaed  on  the  distance  traversed,  or  on  the  average  number 
of  subscribers  served,  or  the  calls  handled,  is  impracticable  in 
this  casa  The  only  sound  basis  for  the  establishment  of  a  pro- 
tective arbitrary  is  the  amount  of  work  actually  performed  in 
furnishing  sewiee  and  the  protection  of  property  to  which  both 
companies  are  rightfully  entitled.    . 

Since  the  toll  facilities  of  the  Dekalb  company  constitute  the 
important  factor  in  the  present  case,  it  woitld  seem  that  a  great- 
er protection  should  be  afforded  these  facilities  than  would  re- 
sult from  the  5  cent  local  differential,  and  a  protective  charge 
of  10  cents  on  each  toll  or  free  trunking  call  originating  with 
the  subscribers  of  either  company  does  not  appear  unreasonable 
when  it  is  considered  that,  in  the  case  of  the  Dekalb  company 
particularly,  a  very  large  part  of  the  local  development  is  un- 
doubtedly dependent  upon  the  toll  and  free  trunking  facilities 
offered  the  local  subscribers;  nor  would  it  be  proper  to  omit 
the  10  cent  charge  on  calls  of  the  Intertownship  company  over 
the  "free  service*'  trunks  of  the  Dekalb  ccwnpany,  since  the 
free  use  of  these  trunks  is  obviously  an  element  of  consider- 
ation in  the  exchange  rates  of  the  Dekalb  company. 

It  is  therefore  ordered  that  each  subscriber  of  the  Inter 
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township  Telephone  company  desiring  service  over  the  local 
lines  of  the  Dekalb  Coimty  Telephone  Company,  indnding  its 
rural  lines,  connected  with  its  exchanges  at  Hinckley,  Water- 
man, Shabbona,  and  Lee,  shall  be  charged  a  basic  rate  of  6  cents 
for  each  connection,  and  in  addition  thereto,  a  .local  message 
fee  of  5  cents  for  each  message ;  and  each  subscriber  of  the  De^ 
kalb  County  Tdephone  Company  desiring  service  over  the  local 
lines  of  the  Intertownship  Telephone  Company,  including  its 
rural  lines,  connected  with  its  exchanges  at  Hinckley,  Watei^ 
man,  Shabbona,  and  Lee,  shall  be  charged  a  basic  rate  of  5 
cents  for  each  message. 

It  is  further  ordered  that  each  subscriber  of  the  Intertown- 
ship Telephone  Company  desiring  service  over  the  toll  lines 
and  "free  service"  trunk  lines  of  the  Dekalb  County  Telephone 
Company  shall  be  chained,  for  each  message,  a  rate  of  10  cents 
in  addition  to  the  regular  schedule  toll  rate.  Each  subscriber 
of  the  Ddcalb  County  Telephone  Company  desiring  service  over 
the  toll  lines  and  "free  service"  trunk  lines  of  the  Intertown- 
ship Telephone  Company  shall  be  charged,  for  each  message,  a 
rate  of  10  cents  in  addition  to  the  regular  schedule  toll  rate. 

It  is  further  ordered  that  neither  of  the  companies  shall  ab- 
sorb the  local  message  fees,  but  each  shall  collect  the  same  from 
its  subscribers,  and  shall  be  liable  to  the  other  company,  and 
shall  pay  to  the  other  company  such  fees. 

It  is  further  ordered  that  neither  of  the  companies  shall  ab- 
sorb any  such  additional  charges  for  toll  service,  but  each  shall 
collect  the  same  from  its  subscribers,  and  shall  be  liable  to  the 
other  company,  and  shall  pay  to  the  other  company  the  long- 
distance tariff  toll,  plus  such  additional  charge. 

Under  the  circumstances  presented  in  this  case  this  order 
is  necessarily  experimental,  and  is  subject  to  revision  at  any 
time  after  ninety  days  from  the  date  of  the  establishment  of 
physical  connection  if  it  appears  that  either  company  is  suffer- 
ing any  loss  or  injury  from  the  arrangement.  Furthermore,  if 
the  division  of  local  charges  and  tolls  herein  provided,  after  a 
fair  trial,  shall  be  found  inequitable,  and  the  companies  can- 
not agree  upon  a  proper  division  of  the  charges,  the  Commission 
will,  by  supplemental  order,  establish  such  division. 
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Thirty  days  iB  deemad  a  leaaonable  time  within  whkh  to 
comply  with  this  order. 

By  order  of  the  CommiBsiozi,  this  20th  day  of  Hay,  1915, 
dated  at  Springfield^  Illinoifl. 
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IN  BE  PATOKA  TELEPHONE  EXCHANGK 

[No.  2964.] 

Rates  —  Telephone  —  Rural  service  trafHo, 

A  rate  of  $1.60  per  year  for  Bwitching  rural  eerrioe  telephone 
sabecribers  was  held  to  be  entirely  inadequate  where  it  appeared  that 
the  revenue  produced  therefrom  was  less  than  half  of  the  expense  of 
operation,  based  upon  an  apportionment  of  the  operating  expenses  be- 
tween city  and  rural  subscribers  either  on  the  basis  of  the  number  of 
subscribers  served  or  upon  the  proportionate  traffic;  and  the  applica- 
tion of  the  company  to  put  into  effect  the  rate  of  $4  per  annum  with  a 
discount  of  25  cents  a  quarter,  upon  payment  quarterly  in  advance,  was 
therefore  granted. 

[May  20, 1915.1 

ApFLicATioir  of  the  Patoka  Telephone  Exchange  to  increase 
rural  service  switching  charges ;  granted. 
The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  Application  in  the  above-entitled  mat- 
ter sets  forth  that  the  petitioner  is  a  public  utility  engaged  in 
the  management  and  operation  of  a  telephone  system  in  and 
around  the  village  of  Patoka,  Marion  county,  Illinois,  and  that 
as  such  public  utility  it  is  subject  to  the  provisions  of  an  act 
entitled,  "An  Act  to  Provide  for  the  Regulation  of  Public 
Utilities,"  now  in  force  in  the  state  of  Illinois. 

Application  further  sets  forth  that  the  rates  of  the  petitioner 
now  in  force  and  effect  are  as  follows: 

Individual  line  business  telephones   $18.0U  per  year 

Two-party  line  business  telephones   12.00    "      " 

Kesidence  telephones,  party  lines   12.00     "      " 

Rural  telephones,  party  lines 12.00     "      " 

Switching  charge  for  rural  service  stations 1.50    "     ** 
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Application  further  sets  forth  that-  the  rate  of  $1.50  per  an- 
num for  switching  "rural  service^*  subscribers,  that  is,  sub- 
scribers who  own  and  maintain  their  lines  and  telephones  and 
connect  with  the  exchange  of  the  petitioner  at  the  city  limits 
of  the  village  of  Patoka,  is  unremunerative  and  insufficient 
to  pay  all  necessary  operating  expenses,  and  application  is  made 
for  authority  to  put  into  effect  a  rate  of  $4:  per  anniun  for 
switching  "rural  service'*  subscribers,  with  a  discount  of  25 
cents  per  quarter  if  payment  is  made  quarterly  in  advance. 

This  case  was  set  for  hearing  at  the  office  of  the  Commission 
at  Springfield,  Illinois,  December  2,  1914,  and  the  subscribers 
affected  by  the  proposed  change  in  the  rate  were  notified  of  the 
date  of  such  hearing  through  a  notice  addressed  to  the  mayor 
of  the  village  of  Patoka.  Hearing  was  held  at  Springfield,  Illi- 
nois, December  2,  1914.  Ben  B.  Boynton,  attorney,  appeared 
for  the  petitioner;  no  one  appeared  objecting. 

The  petitioner  submitted,  as  evidence  of  the  cost  of  switch- 
ing the  "rural  service''  subscribers,  a  statement  of  earnings  and 
expenses,  a  report  of  station  development,  and  an  inventory  of 
the  physical  property  of  the  utility. 

From  the  statement  of  station  development  it  appeared  that 
the  utility  had  in  service  on  October  1,  1914,  277  telephones,  68 
of  which  were  located  in  the  village  of  Patoka  and  classified 
as  "city  telephones,"  and  209  rural  telephones,  199  of  which 
were  "rural  service'*  stations. 

From  the  testimony  presented  at  the  hearing,  it  appeared 
that  the  average  cost,  per  telephone,  for  switching  the  "rural 
service"  subscribers  amounted  to  $2.97  per  annum.  However, 
in  checking  the  statement  of  earnings  and  expenses,  it  appeared 
that  an  error  had  been  made  in  figuring  the  average  operating 
costs  for  each  telephone  connected  with  the  exchange  of  the 
petitioner,  and  it  further  appeared  that  the  operating  expenses 
were  apportioned  on  the  basis  of  the  total  number  of  stations 
connected,  and  that  no  attempt  had  been  made  to  segregate  that 
part  of  the  expense  properly  chargeable  to  switching  "rural 
service"  stations.  Accordingly,  the  case  was  taken  under  ad- 
visement in  order  that  the  statements  might  be  analyzed  by  the 
experts  for  the  Commission  before  a  final  order  was  entered  in 
the  case. 
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On  January  19,  1915^  Mr.  B.  H.  Foltz,  representing  a  num- 
ber of  the  "rural  service"  subscribers  affected  by  the  projwsed 
increase  in  the  switching  rate,  appeared  before  the  Commis- 
sion, and  stated  that  practically  all  of  the  "rural  service"  sub- 
scribers of  the  Patoka  Telephone  Exchange  objected  to  the 
proposed  increase  in  rates^  and  requested  that  the  objectors  be 
given  an  opportunity  to  be  heard.  Accordingly,  the  case  was 
set  for  rehearing  February  2,  1915. 

The  case  again  came  on  for  hearing  February  2,  1915.  The 
petitioner  was  again  represented  by  Ben  B.  Boynton,  attorney, 
and  the  objectors  were  represented  by  Edmund  Burke,  attorney. 

In  answer  to  the  application  of  the  petitioner,  the  objectors 
filed  a  protest,  signed  by  103  "rural  service"  subscribers  of  the 
Patoka  Telephone  Exchange,  ailing  that  the  petitioner  did 
not  notify  them  of  its  intention  to  file  an  application  for  au- 
thority to  increase  such  rate;  that  the  "rural  service"  sub- 
scribers should  have  been  given  an  opportunity  to  be  heard  in 
the  matter;  that  the  rate  of  $1.50  per  year  per  subscriber  more 
than  covers  the  cost  to  the  petitioner  of  switching  the  "rural 
service"  subscribers;  and  that  if  the  rate  is  increased,  the  par- 
ties who  own  and  maintain  their  lines  and  telephones  desire  to 
install  a  switch  board  in  the  village  of  Patoka  in  order  that 
they  may  operate  their  lines  independently  of  the  Patoka  Tele- 
phone Exchange. 

The  statement  of  earnings  and  expenses,  report  of  station 
development^  and  inventory  of  the  physical  property  of  the 
utility,  presented  at  the  hearing  on  December  2,  1914,  were 
again  offered  by  the  petitioner  as  evidence  of  the  cost  of  switch- 
ing the  "rural  service"  subscribers,  and  the  error  in  the  average 
operating  costs  per  telephone,  which  appeared  in  the  statement 
of  earnings  and  expenses,  was  acknowledged  by  the  petitioner^ 
and  the  statement  was  corrected  to  show  the  average  operating 
costs  $3.08  per  telephone  per  annum,  instead  of  $2.97,  as  tes- 
tified to  by  the  petitioner  at  the  hearing  on  December  2,  1914. 
It  also  developed  that  the  report  of  station  development,  as  sub- 
mitted at  the  hearing  on  December  2,  1914,  was  in  error  as  to 
the  number  of  "rural  service"  subscribers;  the  original  state- 
ment showed  199  "rural  service"  subscribers,  whereas  it  ap- 
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peared  from  the  testimony  that  only  189  "rural  service"  sub- 
scribers are  connected  ^with  the  exchange  of  the  petitioner. 

It  further  appeared  from  the  testimony  presented  at  the  hear- 
ing on  February  2,  1915,  that  the  Patoka  Telephone  Exchange 
undertakes  to  furnish  to  its  subscribers  so-called  free  service 
between  Patoka  and  several  points  in  Marion  county;  and  it  was 
contended  by  the  objectors  that  they  had,  in  a  number  of  in- 
stances, been  deprived  of  such  free  service,  and  were  compelled 
to  pay  toll  for  talking  with  points  to  which  free  service  should 
have  been  given. 

And  it  further  appeared  that  the  so-called  free  service  is 
handled  over  rural  lines  or  trunk  lines  owned  and  operated  joint- 
ly by  the  petitioner  and  the  objectors  and  other  rural  companies 
with  which  the  Pato>A  Telephone  Exchange  has  connection;  that 
the  general  condition  of  such  rural  lines  and  trunk  lines  is  such 
that  interraptions  to  the  service  frequently  occur,  and  that  it 
is  difficult  to  maintain  a  continuous  line  of  communication  be- 
tween the  points  in  question  over  the  jointly  owned  rural  lines; 
that  the  Patoka  Telephone  Exchange  has  connection  with  the 
toll-line  system  of  the  Central  Union  (Bell)  Telephone  Com- 
pany, through  a  line  extending  from  Central ia  to  Patoka ;  that 
it  ia  possible  to  reach  many  of  the  so-called  free  service  points 
in  Marion  county  via  the  lines  of  the  Central  Union  Telephone 
Company,  and  that  where  business  between  Patoka  and  the  so- 
called  free-service  points  is  handled  over  the  lines  of  the  Central 
Union  Telephone  Company  the  regular  schedule  toll  rates  of  the 
Central  Union  Telephone  Company  apply,  and  that  the  Patoka 
Telephone  Exchange  has  no  right  to  extend  to  its  subscribers 
the  free  use  of  the  toll-line  system  of  the  Central  Union  Tele- 
phone Company. 

It  further  appeared  from  the  testimony  that  the  service  fur- 
nished to  the  "rural  service"  subscribers  is  identical  to  that 
furnished  the  local  subscribers,  with  the  exception  that  the 
"rural  service'*  subscribers  own  and  maintain  their  own  lines 
and  telephones,  whereas  the  local  subscribers  use  the  lines  and 
telephones  owned  and  maintained  by  the  utility;  that  the  rate 
for  switching  "rural  service"  subscribers  should  be  oonsiderably 
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lower  than  the  average  rate  for  local  subscribers;  and  that  in 
order  to  determine  an  equitable  switching  rate  it  would  be  neces- 
sary to  ascertain  the  amount  of  work  the  utility  actually  per- 
forms in  switching  the  "rural  service"  subscribers ;  also  the  value 
to  such  subscribers  of  a  connection  with  the  town  subscribers  and 
the  value  to  the  town  subscribers  of  connection  with  the  rural 
subscribers. 

And  it  further  appeared  that  it  would  be  impracticable  to 
attempt  to  determine  a  switching  charge  on  a  basis  of  a  definite 
rate  of  return  on  that  part  of  the  plant  used  exclusively  in  the 
handling  of  rural  traflSc;  that  the  "rural  service"  subscribers 
should  be  considered  as  an  integral  part  of  the  exchange  system 
of  the  utility;  that  it  would  be  difficult  to  determine  what  part 
of  the  total  equipment  is  used  for  rural  traffic  alone,  and  that 
any  division  of  the  physical  plant  along  this  line  would  be  arbi- 
trary. 

The  petitioner  was  not  prepared  at  this  hearing  to  make  a  de- 
tailed showing  as  to  the  cost  of  switching  said  rural  lines,  and 
it  was  therefore  stipulated,  by  the  parties  interested  in  the  case, 
that  a  "peg  count"  or  traffic  study  should  be  made  of  the  traffic 
handled  through  the  Patoka  exchange  under  the  supervision  of 
the  experts  of  the  Commission.  It  was  further  stipulated  that 
a  verified  statement  of  the  data  obtained  from  such  traffic  study 
should  be  filed  and  considered  as  a  part  of  the  record  in  this 
case.  The  case  was  then  taken  under  advisement  pending  the 
filing  of  the  report  of  the  traffic  study. 

A  "peg  count,"  or  traffic  study,  of  the  traffic  handled  through 
the  Patoka  switch  board  was  begun  at  midnight  of  February  9  th 
and  continued  until  midnight  of  February  11th.  An  hourly 
record  was  kept  of  all  originating  calls,  including  busy  calls, 
no  answer  calls,  and  calls  for  the  time  of  day.  All  calls,  except- 
ing busy,  no  answer,  and  time  calls,  were  classified  as  "rural  to 
rural,"  "rural  to  city,"  "city  to  rural,"  and  "city  to  city." 

A  record  was  kept  also  of  the  number  of  times  the  operator 
was  required  to  restore  rural  drops  released  by  the  ^Sniral  serv- 
ice" subscribers  ringing  on  the  line.  The  results  of  the  traffic 
study  are  indicated  in  the  following  tables ; 
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TABLE  A. 
Class  of  Calls. 


Rural 

Rural 

City 

City 

Grand 
Total 

Restoring 

Hours 

to 

to 

to 

to 

Misc. 

Rural 

Rural 

City 

Rural 

City 

Drops 

A.M. 

12—  1    

1—  2    

2—  3    

3—  4    

4 —  5    

5—  6    

1 

1 

1 

6—  7    

4 

3 

3 

2 

1 

13 

16 

7—8    

11 

6 

2 

5 

6 

30 

38 

8—9    

10 

9 

6 

13 

11 

48 

49 

9—10    

6 

7 

4 

16 

8 

41 

37 

10—11    

5 

5 

4 

9 

2 

25 

15 

11—12    

3 

3 

2 

13 

4 

25 

15 

P.M. 

12—  1    

6 

3 

4 

7 

3 

22 

31 

1—  2    

3 

3 

2 

7 

3 

18 

22 

2—  3    

3 

4 

6 

6 

3 

21 

14 

3—4    

3 

6 

9 

8 

6 

31 

26 

4—  5    

6 

5 

1 

12 

4 

28 

29 

6—  6    

5 

4 

4 

8 

5 

26 

26 

6—7    

7 

2 

1 

9 

6 

24 

29 

7—  8    

7 

3 

3 

6 

4 

22 

14 

8—  9    

1 

1 

3 

9—10    

1 

1 

2 

2 

10—11    

1 

1 

2 

11—12    

Total    

78 

66 

60 

122 

66 

380 

367 

TABLE  B. 

Total  number  of  all  subscribers 265 

Average  number  of  calls  handled  per  day  * 380 

Average  number  daily  calls  farmer  to  farmer  same  line  ** 367 

Total  average  dally  calls — all  subscribers  747 

Average  number  daily  calls  for  subscribers  2. 82 

Total  number  of  city  subscribers   .* 66 

Average  number  of  city  calls  per  day    172 

Average  number  of  daily  calls  per  city  subscriber 2 .  61 

Total  number  of  rural  subscribers  199 

Average  number  of  rural  calls  per  day 610 

Average  number  of  daily  calls  per  rural  subscriber  2 .  56 

Ratio  of  city  subscribers  to  total  subscribers 249 

Ratio  of  rival  subscribers  to  total  subscribers 751 

Ratio  of  average  city  calls  to  average  total  calls  per  day P30 

Ratio  of  average  rural  calls  to  average  total  calls  per  day 683 

Ratio  of  average  miscellaneous  calls  to  average  total  calls  per  day  . .    .  087 

Ratio  of  average  daily  number  of  rural  dreps  restored  to  the  average, 
daily  number  of  rural  calls ;....•.«•< • 78 

**  This  number  was  indicated  by  the  number  of  times  the  farmer  drops 
had  to  be  restored. 

*  Includes  65  no  answer  calls,  busy  calls,  and  inquiries  for  time  of  day. 
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Table  "A"  shows  the  average  number  of  calls  handled  per 
hour  during  the  twenty-four  hours,  and  is  the  average  of  the 
two  days'  study.  Table  "B"  is  an  analysis  of  table  "A,"  and 
shows  the  relation  between  the  city  and  rural  traffic  and  the 
number  of  subscribers  served. 

The  hourly  distribution  of  the  rural  traflBc  follows  closely  the 
distribution  of  the  city  traffic,  the  maximum  forenoon  and  after- 
noon busy  hours  of  both  the  rural  and  city  traffic  occurring  about 
9  A.  M.  and  1  p,  m.  respectively.  This  condition,  it  was  found, 
tended  to  reduce  the  speed  of  the  operator  in  handling  city  calls. 
All  rural  subscribers  are  rung  by  code,  and  rural  calls  conse- 
quently require  about  twice  as  long  to  complete  as  do  city  calls. 
Therefore^  as  the  Patoka  switch  board  is  equipped  with  only 
one  operator's  position,  the  rural  traffic  conflicts  with  the  city 
traffic  on  account  of  the  greater  length  of  time  the  rural  con- 
nections must  remain  up. 

The  average  daily  calling  rate  of  2.66  per  rural  subscriber 
is  low  in  comparison  to  the  city  calling  rate  and  the  calling  rate 
for  the  exchange  as  a  whole.  It  is  reasonable  to  expect,  how- 
ever, that  rural  traffic  will  increase  materially  during  the  spring 
and  summer,  and  the  rural  calling  rate  as  now  determined  is 
naturally  the  minimum. 

The  total  operating  expenses,  exclusive  of  repairs,  deprecia- 
tion, and  taxes,  chargeable  to  the  general  plant,  for  the  year 
ending  December  31,  1914,  amounted  to  $822.98,  or  $3.08  per 
subscriber,  according  to  the  sworn  statement  of  the  petitioner. 
At  $3.08  per  subscriber,  the  189  rural  subscribers  are  responsi- 
ble for  $582.12  of  the  total  operating  expenses.  The  appor- 
tionment of  expenses  on  this  basis,. however,  is  purely  an  arbi- 
trary method  of  arriving  at  tiie  cost  of  rural  switching,  as  no 
consideration  is  given  to  the  amount  and  character  of  the  rural 
traffic  I 

According  to  the  traffic  study,  an  average  of  380  daily  calls 
are  actually  handled  by  the  utility.  This  includes  65  no-ans^Rer 
calls,  busy  calls,  and  inquiries  for  the. time  of  day.  In  a  larger 
exchange  these  miscellaneous  calls  would  have  represented  a 
negligible  percentage  of  the  total  traffic,  and  could  have  been 
ignored,  but  conditions  at  Patoka  are  such  that  the  miscellane- 
ous calls  take  up  a  considerable  part  of  the  (^er&tor's  time,  dve 

P.U.R/15C.— 42. 
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to  the  tendency  of  the  subscribers  to  engage  the  operator  in  con- 
versation. 

The  380  average  daily  calls,  which  include  143  rural  calls 
switched  by  the  petitioner,  do  not,  however,  represent  all  of  the 
work  of  the  utility  chargeable  to  operating.  It  was  found  that 
the  rural  subscribers,  in  addition  to  calling  the  central  office, 
called  on  their  own  lines  an  average  of  367  times  daily,  and 
that  the  amount  of  attention  required  on  the  part  of  the  operator 
in  supervising  these  calls  warranted  including  them  in  the  total 
traffic. 

The  grounded  lines  switched  by  the  petitioner  necessitate  a 
type  of  central  office  equipment  which  permits  the  operator  to 
receive  all  calling  signals,  regardless  of  whether  a  signal  is  for 
the  central  office  or  a  subscriber  on  the  same  line.  The  rural 
calling  signals  in  use  are  the  usual  combinations  of  long  and 
short  rings;  immediatey  the  rural  subscriber  rings  on  the  line, 
the  shutter  of  the  line  drop  on  the  switch  board  falls,  and  unless 
the  operator  is  closely  observing  the  drop  she  will  not  know 
whether  the  subscriber  is  calling  the  central  office  or  someone 
on  the  line. 

The  operator  is  not  only  required  to  restore  the  shutter  of  the 
line  drop  every  time  a  rural  subscriber  rings  on  the  line,  but  in 
practically  every  case  must  also  "plug  in"  and  ask  the  subscriber 
whether  or  not  he  is  calling  "central,"  the  result  being  that  ap- 
proximately the  same  amount  of  attention  is  given  to  rural  calls 
between  subscribers  on  the  same  line  as  to  rural  calls  requiring 
central  office  connection. 

Including  in  the  total  calls  the  calls  from  subscriber  to  sub- 
scriber on  the  same  line,  the  rural  traffic  handled  by  the  peti- 
tioner amounts  to  68  per  cent  of  the  total  traffic  However,  a 
considerable  number  of  the  miscellaneous  calls  originated  on  the 
rural  lines,  and  it  appears  reasonable,  therefore,  to  increase  the 
percentage  of  total  calls  chargeable  to  the  rural  subscribeis  to 
at  least  70  per  cent- 
Assuming  that  about  70  per  cent  of  the  work  of  operating  is 
chargeable  to  the  rural  subscribers,  it  is  fair  to  apportion  to  the 
rural  traffic  70  per  cent  of  the  total  expenses  of  operation,  or 
$580.  With  a  development  of  189  "rural  service"  subscribers, 
this  would  amount  to  $3.07  per  subscriber,  which  is  approxi- 
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matelj  the  same  as  the  figure  obtained  by  apportioning  expenses 
on  the  basis  of  the  number  of  subscribers  served.  At  the  pres- 
ent switching  rate  of  $1.50  per  station,  the  189  "rural  service" 
stations  produce  only  $284^  or  less  than  one  half  of  the  expenses 
of  operation. 

It  appears,  therefore,  that  the  present  rate  of  $1.50  per  year 
for  switching  "rural  service"  stations  is  entirely  inadequate, 
and,  according  to  the  schedules  on  file  with  the  Commission,  such 
rate  is  very  much  lower  than  the  average  switching  rate  now  in 
effect  in  other  similar  exchanges.  Considering  the  amount  of 
work  the  petitioner  is  required  to  perform  in  handling  the  rural 
traffic,  a  considerably  higher  rate  apparently  is  justified. 

Ko  attempt  has  been  made  to  estimate  the  relative  value  of 
the  service  to  "rural  service"  subscribers  and  city  subscribers. 
AVhile  the  "rural  service"  subscribers  greatly  outnumber  the  city 
subscribers,  the  study  showed  that  the  "rural  to  city"  calls  were 
more  numerous  than  the  calls  from  city  to  rural  subscribers. 
Moreover,  the  connection  with  Fatoka  enables  the  "rural  serv- 
ice" subscribers  to  obtain  so-called  free  service  with  a  number 
of  towns  and  villages  in  Marion  county,  although  in  some  in- 
stances it  is  necessary  to  route  calls  from  Fatoka  to  these  "free 
service"  points  over  toll  lines  at  the  regular  toll  charge  per  mes- 
sage. From  the  evidence  presented  in  the  case,  however,  it 
appears  that  the  physical  plant  of  the  petitioner  is  about  as 
valuable  to  the  rural  subscribers  as  the  rural  plant  is  to  the 
city  subscribers. 

"No  reference  was  made  in  the  testimony  presented  at  the  hear- 
ings to  that  part  of  the  answer  of  the  objectors  as  to  their  right 
to  install  a  switch  board  in  the  village  of  Fatoka,  and  operate 
their  lines  independently  of  the  Fatoka  Telephone  Exchange, 
and  no  consideration  has  been  given  to  this  question,  as  it  does 
not  appear  to  be  an  issue  in  this  case. 

In  view  of  the  facts  determined  from  the  testimony  presented 
at  the  hearings  and  the  information  obtained  from  a  study  of 
the  telephone  traffic  handled  by  the  petitioner,  it  appears  that 
the  establishment  of  a  rate  of  $i  per  annum  for  switching  "rural 
service"  subscribers,  with  a  discount  of  25  cents  per  quaiter,  if 
payment  is  made  quarterly  in  advance,  is  justified,  and  that 
such  rate  will  not  produce  any  revenue  in  excess  of  the  actual 
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expenses  of  the  petitioner  properly  chargeable  to  switching  ^'raral 
service"  subscribers. 

It  is  therefore  ordered  that  the  petitioner,  Patoka  Telephone 
Exchange,  O.  O.  Livesay,  Owner,  be  and  is  hereby  authorized 
to  put  into  effect  4  rate  of  $4  per  annum  for  switching  "rural 
service"  subscribers,  with  a  discount  of  26  cents  per  quarter, 
if  payment  is  made  quarterly  in  advance. 

It  is  further  ordered,  that  such  rate  shall  become  effective 
as  of  July  1,  1915,  and  shall  be  filed,  posted,  and  published  by 
the  petitioner  as  provided  by  §  34  of  an  act  entitled,  "An  Act 
to  Provide  for  the  Kegulation  of  Public  Utilities." 

By  order  of  the  Conunission,  this  20th  day  of  May^  1915, 
dated  at  Springfield,  Illinoifli 


HiLINOIS  PUBIilO  UTILITIES  COMMISSION. 

CITY  OF  MATTOON 

V. 

COLES  COUNTY  TELEPHONE  &  TELEGRAPH  COMPANY. 

[No.  298S.] 

Payment  ^Deposit  to  estdblUh  credit  ^  Telephone9, 

The  practice  of  a  telephone  coxnpany  of  requiring  applicants  for 

service  to  make  a  deposit  of  $3  to  establish  credit  with  the  company  was 

ordered  discontinued,  it  being  deemed  unreasonable  in  view  of  the  fact 

that  the  utility  was  rendering  service  on  an  unlimited  or  flat-rate  basis. 

Rates  —  Telephonea ^ Toll  service  and  free  service'^ Diecrimination. 

The  practice  of  a  telephone  company  of  giving  subscribers  of  one 
telephone  exchange  free  service  connection  with  another,  and  of  making 
a  charge  of  10  cents  for  connections  from  the  latter  exchange  with  the 
former,  is  not  discriminatory,  since  uader  Conference  Ruling  Na  13,  the 
Illinois  Conunission  has  ruled  that  "it  is  lawful  for  telephone  companies 
to  furnish  free  toll  service  to  their  respective  subscribers  provided  the 
same  is  given  to  all  subscribers  alike;"  the  language,  "to  all  subscribers 
alike,"  meaning  to  all  subscribers  similarly  situated,  that  is,  to  all  sub- 
scribers of  one  exchange. 
Return -^  Reaaonahlenees '^  Seven  per  cent  earning. 

No  general  reduction  of  rates  of  a  telephone  company  Is  warrant- 
ed when  the  net  earnings  of  utility  do  not  exceed  7  per  cent  upon  the 
present  value  of  the  property,  and  where  it  appears  thai  the  rate  sehed- 
ulc  is  comparable  with  schodu]p  in  effect  in  other  cities  of  the  sauie 
class  with  a  similar  telephone  development,  and  that  the. entire  property 
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•f  the  compimj  has  been  maintained  and  operated  at  a  high  standard 
of  efficiency. 

[May  20,  1916.] 

Complaint  that  the  Coles  County  Telephone  &  Tel^aph 
Company  is  demanding  and  receiving  rates  and  other  charges  for 
services  rendered  by  it  that  are  not  just  and  reasonable  and 
which  are  in  violation  of  §  32  of  the  act  to  provide  for  the  regu- 
lation of  public  utilities.  Complaint  that  the  company  is  receiv- 
ing a  charge  of  50  cents  a  month  for  '*Bell  telephone  service,'' 
and  that  certain  employees  of  the  company  have  failed  to  render 
prompt  and  courteous  treatment  to  patrons,  held  not  sustained 
by  the  evidence.  Complaint  as  to  the  unreasonableness  of  a 
charge  of  $3  made  upon  the  installation  of  instruments ;  upheld. 
Complaint  as  to  unreasonableness  and  discriminatory  character 
of  rates;  dismissed. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  The  original  complaint  in  this  case  was 
signed  by  Charles  T,  Welch,  a  member  of  the  city  council  of  the 
city  of  Mattoon.  Later  an  amended  petition  was  filed,  setting 
forth  that  the  Coles  County  Telephone  &  Telegraph  Company, 
hereinafter  referred  to  as  the  Coles  county  company,  is  demand- 
ing and  receiving  rates  and  other  charges  for  the  sen^iees  ren- 
dered by  it  that  are  not  just  and  reasonable,  in  violation  of  §  32 
of  the  act  to  provide  for  the  regulation  of  public  utilities,  as  fol- 
lows, to  wit : 

(1)  That  it  is  charging  and  receiving  from  its  patrons  50 
cents  per  month  for  "Bell  telephone  service;"  (2)  that  it  charges 
to,  and  receives  from,  its  patrons  $3  for  the  installation  of 
telephones;  (3)  that  it  charges  Mattoon  patrons  for  neighbor- 
ing town  connections  and  makes  no  charge  to  neighboring  town 
patrons  for  Mattoon  connections;  (4)  that  certain  employees  of 
the  company  have  failed  to  render  prompt  and  courteous  treat- 
ment to  its  patrons. 

Hearing  was  held  at  Springfield,  Illinois,  January  5,  1915, 
on  the  amended  petition.  The  city  of  Mattoon  was  represented 
by  Ira  Powell,  city  attorney,  and  the  Coles  county  company,  by 
John  McNutt,  attorney. 

The  testimony  presented  at  the  hearing  related,  in  a  general 
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way,  to  the  rates  of  the  defendant  now  in  efPect  in  the  city  of 
Mattoon^  and  to  the  specific  charges  set  forth  in  the  complaint. 

With  reference  to  the  complaint  that  a  charge  of  50  cents  per 
month  is  made  for  "Bell  telephone  service,"  it  appeared  from 
the  testimony,  that  prior  to  1908  the  defendant  did  make  an 
extra  charge  to  subscribers  whose  telephones  were  equipped  with 
"long  distance"  instruments  furnished  by  the  American  Bell 
Telephone  Company  under  an  agreement  between  the  defendant 
and  the  Central  Union  (Bell)  Telephone  Company.  It  fui^ 
ther  appeared  that  since  that  date  the  regular  schedule  rate  for 
the  class  of  service  furnished  has  been  charged  all  subscribers, 
regardless  of  the  type  of  equipment  installed,  and  that  the  charge 
of  50  cents  referred  to  herein  is  merely  the  differential  between 
the  rate  for  individual  line  business  telephones  and  two-party 
line  business  telephones. 

It  further  appeared  that  it  is  the  practice  of  the  defendant 
company  to  require  applicants  for  service  to  make  a  deposit  of 
$3  to  establish  credit  with  the  company,  and  that  this  is  looked 
upon  by  the  subscribers  as  an  installation  charge.  This  deposit 
is  placed  to  the  credit  of  the  subscriber  by  the  utility  and  cred- 
ited to  the  subscriber's  account  at  the  end  of  the  primary  term 
of  the  contract.  The  payment  of  this  deposit  is  not  required 
in  every  case,  applicants  for  service  who  are  recognized  as  hav- 
ing an  established  credit  in  the  community  not  being  required  to 
make  such  deposit. 

This  appears  to  be  an  unreasonable  requirement  in  view  of 
the  fact  that  the  utility  is  rendering  service  on  an  unlimited  or 
flat-rate  basis.  A  deposit  may  be  justifiable  in  the  case  of  a 
gas,  water,  electric  light,  or  power  company  furnishing  service 
on  a  measured  or  meter  basis,  since  the  amount  of  the  charge 
may  not  be  determined  until  the  service  has  actually  been  ren- 
dered, but  this  is  not  true  in  the  case  of  a  telephone  company 
furnishing  unlimited  service  on  a  flat-rate  basis.  It  appears 
that  in  cases  where  the  utility  is  doubtful  as  to  the  responsibility 
of  the  applicant  for  service,  it  would  have  the  right  to  collect 
a  suflScient  amount  of  rental,  in  the  form  of  an  advance  pay- 
ment, to  protect  it  against  loss  of  the  cost  of  installation  which 
might  result  from  the  abandonment  of  the  telephone  by  the 
subscriber  within  a  short  time  after  the  installation. 
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The  testimony  in  connection  with  that  part  of  the  complaint 
relating  to  charges  paid  by  the  subscribers  at  Mattoon  for  con- 
nection with  neighboring  towns,  while  no  charge  is  made  from 
such  neighboring  towns  to  Mattoon,  developed  that  this  relates 
specifically  to  service  between  Mattoon  and  Humboldt  The  de- 
fendant operates  a  small  exchange  in  the  village  of  Humboldt, 
which  is  located  9  miles  north  of  Mattoon,  and  subscribers  at 
Humboldt  receive  "free  service*'  with  Mattoon,  while  a  charge 
of  10  cents  is  made  on  calls  from  Mattoon  to  Humboldt.  There 
does  not  appear  to  be  apy  discrimination  against  the  Mattoon 
subscribers.  The  Himiboldt  exchange  is  operated  as  a  distinct 
unit  under  a  rate  schedule  based  on  the  development  and  serv- 
ice furnished  to  the  subscribers  in  that  village. 

The  Commission  has  ruled  (Conference  Euling  No.  13)  that 
**it  is  lawful  for  telephone  companies  to  furnish  free  toll  service 
to  their  respective  subscribers,  provided  the  same  is  given  to  all 
subscribers  alike.  In  such  cases  the  free  toll  service  may  be 
regarded  as  a  part  of  the  service  which  each  company  is  provid- 
ing for  its  subscribers." 

As  used  in  this  ruling,  th^  language,  "to  all  subscribers  alike," 
is  construed  to  mean,  to  all  subscribers  similarly  situated;  that 
is,  to  all  subscribers  of  one  exchange. 

While  some  testimony  was  offered  in  connection  with  the  al- 
leged discourteous  treatment  of  patrons  by  employees  of  the 
defendant,  it  did  not  appear  that  there  is  any  general  lack  of 
courtesy  on  the  part  of  the  employees  in  dealing  with  the  pub- 
lic, and  the  defendant  made  it  clear  that  the  management  of  the 
company  gives  particular  attention  to  this  feature  of  the  service, 
and  that  all  complaints  of  inattention  or  discourtesy  on  the  part 
of  employees  are  summarily  dealt  with. 

With  regard  to  the  rates,  no  extended  discussion  appears  to 
be  necessary.  According  to  the  files  of  the  Commission,  the 
rates  of  the  Coles  county  company  now  in  effect  in  the  city  of 
Mattoon  are  as  follows : 

Individual  line  business  telephones  $30.00  per  year 

Two-party  line  business  telephones 24.00     "     ** 

Individual  line  residence  telephones 24.00    **     ** 

Two-party  line  residence  telephones 18.00    "     '* 

Extension  telephones — business   9.00    **     ** 

Extension  telephones— residence      6.00    "     '* 
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Outside  of  the  city  limits'  the  business  and  residence  tele- 
phones are  $26  and  $20  respectively. 

The  defendant  filed  with  the  Commission  a  financial  state- 
ment for  the  year  ending  December  31,  1914,  and  a  report  of 
its  property  account  The  financial  statement  shows  total  oper- 
ating revenues  amounting  to  $108,921.88.  Operating  expenses, 
including  depreciation  and  taxes,  but  not  including  any  allow- 
ance for  interest,  amount  to  $79,789.37,  so  that  the  amount 
available  for  interest  and  dividends  was  $20,298.27.  The  pres- 
ent book  value  of  the  property,  as  indicated  by  the  report,  is 
$293,829.24 ;  and  since  it  appears  that  such  value,  less  increases 
in  the  capital  account  for  the  years  1913  and  1914,  was  de- 
termined by  an  appraisal  of  the  property  as  of  January  1,  1913, 
the  Commission  does  not  consider  it  necessary  to  make  a  physical 
valuation  of  the  property  at  this  time.  On  the  basis  of  the 
present  book  value  of  $293,829,24,  the  amount  available  for 
interest  and  dividends  for  the  year  ending  December  31,  1914, 
which  is  $20,298.27,  amounts  to  approximately  7  per  cent  of 
the  present  value  of  the  property. 

The  capital  stock  of  the  company  is  $76,000  and  the  funded 
debt,  $151,135.  A  5  per  cent  dividend  was  paid  on  the  capital 
stock,  amounting  to  $3,750,  and  the  interest  on  the  funded  debt 
amounted  to  $9,256,  leaving  a  balance  of  $7,292.14,  which  was 
transferred  to  corporate  surplus. 

The  report  of  the  utility  complies  with  the  requirements  of 
the  uniform  classification  of  accounts  prescribed  by  the  Com- 
mission, and  appears  to  be  accurate  so  far  as  the  reported  total 
of  operating  revenues  and  expenses  is  concerned. 

It  is  evident  that  no  general  reduction  of  rates  is  warranted 
when  the  net  earnings  of  the  utility  do  not  exceed  7  per  cent 
upon  the  present  value  of  the  property.  The  rate  schedule  is 
comparable  with  schedules  in  effect  in  other  cities  of  the  same 
class  with  a  similar  telephone  development,  and  it  appears  that 
the  entire  property  of  the  Coles  county  company  has  been  main- 
tained and  operated  at  a  high  standard  of  efficiency,  and  that 
Mattocn  and  the  other  communities  in  which  the  company  oper- 
ates are  adequately  and  eflSciently  served. 

It  is  therefore  ordered  that  the  defendant.  Coles  County  Tele- 
phone &  Telegraph  Company^  of  Mattoon,  Illinois,  shall  diacon- 
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tiniie  the  praetioe  of  requiring  applicants  for  service  to  make  a 
deposit  to  establish  credit  with  the  company.  The  prayer  of  the 
petitioner  in  all  other  particulars  is  hereby  denied. 

By  order  of  the  Commission,  this  20th  day  of  May^  1915, 
dated  at  Springfield,  Illinois. 


MASSACHUSETTS  BOARD  OF  GAS  AND  EUBCTRIC  IiIGHT 
COMMISSIONERS. 

MARLBOEOTTGH  ELECTRIC  PETITIONS. 

8ervi€!e  ^^  Exte^iaion  ^^  Anticipation  of  future  needs. 

An  electric  company  should  not  be  subject  to  the  criticism  that  it 
has  extended  its  lines  unduly  into  territory  in  which  the  business  is 
of  a  eharaoter  to  show  little  or  no  profit,  where  it  appears  that  such  ex- 
tensions have  been  made  wholly  in  response  to  actual  needs  or  in  rea- 
sonable anticipation  of  such  needs. 
FoluoUon  —  Superseded  property  —  Consideration  of,  in  fixing  rates. 
Property  of  an  electric  company  which  has  been  superseded  by  a 
permanent  arrangement  for  the  purchase  of  electricity  from  outside 
sources  will  not  be  excluded  from  consideration  by  the  Massachusetts 
Board  of  Gas  and  Electric  Light  Commissioners,  in  a  rate-fixing  pro 
oeeding,  on  the  theory  that  had  there  been  a  wise  administration  of  the 
company's  affairs,  these  losses  would  have  been  anticipated  and  provided 
for,  since,  in  the  absence  of  mismanagement  or  dishonesty,  the  Board  be- 
lieves that,  under  the  long-established  policy  of  the  commonwealth,  all 
paid-up  capital  honestly  and  prudently  invested  should,  under  normal 
Qonditions,  be  recognized  in  determining  a  fair  rate,  although  It  does 
not  follow  that  idle  capital  is  to  be  on  the  same  footing  as  active. 

[May  12, 1915.] 

Complaints  of  the  price  and  quality  of  electricity  sold  and 
delivered  by  the  Marlborough  Electric  Company;  recommenda- 
tion that  on  and  after  June  1,  1915,  the  maximum  net  price 
for  electricity  supplied  by  the  company  for  any  use  shall  not 
exceed  12  cents  a  kilowatt  hour. 

Appearances:  J.  W.  McDonald  for  the  city  of  Marlborough 
and  town  of  Southborough ;  J.  E.  Rice  for  the  town  of  North- 
borough;  J.  W.  Slattery  for  the  town  of  Westborough;  E.  C. 
Mason  for  the  company. 

By  the  Board :  These  are  three  complaints  in  writing  under 
§  34  of  chapter  121  of  the  Eevised  Laws  (now  §  162  of  chapter! 
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742  of  the  Aots  oi  the  year  1914)  by  the  mayor  and  more  than 
twenty  customers  in  Marlborough,  by  the  selectmen  and  more 
than  twenty  customers  in  Northborough,  and  by  the  selectmen 
of  Southborough,  of  the  price  and  quality  of  electric!^  sold  and 
delivered  by  the  Marlborough  Electric  Company. 

After  due  notice,  public  hearings  as  required  by  law  were 
held  upon  said  complaints  in  Marlborough,  at  which  the  city  and 
the  towns  named,  as  well  as  the  town  of  Westborough,  were  rep- 
resented by  the  mayor,  selectmen,  and  solicitors,  respectively, 
and  the  company  by  its  counsel. 

During  the  hearings  a  supplementary  petition  addressed  to  the 
company  was  filed  by  a  committee  of  the  town  of  Berlin,  asking 
"for  a  reduction  in  the  price  of  electricity  furnished  by  your 
company  to  the  town  in  Berlin  and  to  users  of  electricity  for 
lighting  and  domestic  uses  in  said  Berlin."  The  complaints, 
however,  do  not  relate  to  street  lighting,  and  in  their  consid- 
eration the  Board  has  confined  its  attention  to  the  prices  to 
private  customers. 

This  company  is  supplying  electricity  in  the  city  of  Marl- 
borough and  in  the  towns  of  Berlin,  Bolton,  Xorthborough,  and 
Southborough,  and  to  the  municipal  lighting  plant  of  Shrews- 
bury. On  November  14,  1910,  it  leased  the  electric  property  of 
the  Westborough  Gas  &  Electric  Company  for  a  term  of  ninety- 
nine  years,  and  since  that  date  has  thereby  been  supplying 
electricity  in  the  town'  of  Westborough.  In  this  same  year  the 
Westborough  generating  plant  was  shut  down,  and  since  then 
the  current  has  been  supplied  from  Marlborough.  The  Marl- 
borough company  began  in  1910  purchasing  electricity  from  the 
Connecticut  River  Transmission  Company,  and  since  then  its 
own  generating  station  has  been  operated  only  when  and  as 
required  to  supplement,  or  to  tide  over  periods  of  interference 
in,  the  Transmission  company's  service. 

A  number  of  specific  complaints  respecting  the  company's 
service  were  submitted  during  the  course  of  the  hearings.  These 
appeared  to  be  due  either  to  interruptions  in  the  service,  or  to 
the  overloading  of  certain  of  the  circuits.  The  latter  difficulty 
is  local  and  should  be  promptly  remedied  whenever  it  occurs. 
The  Board  imderstands  that  the  particular  instances  brought  to 
its  attention  have  been  remedied  meantime,  but  in  case  they 
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have  not  been  corrected,  or  similar  instances  should  occur  here- 
after, its  authority  may  be  invoked  at  any  time  by  those  imme- 
diately concerned.  The  interruptions  in  the  service  are  more 
fundamental,  and  have  doubtless  been  annoying.  They  are  not 
directly  within  the  company's  control,  but  should  be  eliminated 
6o  far  as  is  practicable,  for  the  quality  of  the  service  rendered 
by  the  company  is  of  the  utmost  importance  to  its  customers. 
There  is  reason  to  believe  that  the  possibility  of  their  occurrence 
is  diminishing,  as  the  operating  conditions  governing  the  supply 
now  used  by  this  company  are  better  understood  and  improved. 

Some  general  criticisms  were  directed  at  the  company  for  ex- 
tending its  lines  unduly  into  territory  where  the  business  is  of 
a  character  to  show  little  or  no  profit.  So  far  as  the  Board  is 
aware,  however,  such  extensions  have  been  made  only  in  response 
to  actual  needs  or  in  reasonable  anticipation  of  such  needs.  It 
16  also  not  a  matter  in  which  much  reliance  should  be  placed  in 
general  statements ;  and  certainly  the  Board  is  reluctant  to  say 
anything  to  discourage  furnishing  electricity  to  all  in  the  terri- 
tory supplied  who  can  properly  be  reached  by  the  company's 
lines.  During  the  last  six  years  the  company's  output  has 
shown  an  increase  of  something  like  300  per  cent,  and  there  is 
reason  to  believe  that  it  has  by  no  means  reached  its  probable 
extent  even  with  the  company's  present  investment.  If  this 
prediction  is  correct,  the  price  recommended  can  be  bettered. 

The  existing  relation  between  the  Marlborough  and  West- 
borough  companies  was  discussed  to  some  extent  during  the 
hearings.  The  latter  company  has  no  gas  property,  as  its  name 
implies,  but  only  an  electric  property.  Since  the  lease  was  made 
the  Marlborough  company  has  operated  the  Westborough  prop- 
erty as  an  integral  part  of  its  own  system,  and  has  charged  the 
same  rates  to  private  customers  in  Westborough  as  in  Marl- 
borough. Only  the  agreed  rental  and  other  charges  fixed  in  the 
lease,  and  the  money  required  for  additions  to  and  depreciation 
of  the  Westborough  property,  are  now  separately  accounted  for. 
Under  these  circumstances,  and  for  the  purposes  of  this  decision, 
the  Board  has  dealt  with  the  two  properties  as  though  in  fact 
under  one  ownership.  But  nothing  should  be  implied  in  this 
treatment  of  the  situation  as  an  approval  of,  or  acquiescence  in, 
the  propriety  or  validity  of  that  lease. 
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For  a  number  of  yean  the  company  has  employed  the  so- 
called  "demand"  system  in  its  charges  for  electricity,  both  for 
light  and  power.  In  the  consideration  of  this  case,  however,  it. 
seems  only  necessary  to  consider  the  prices  for  commercial  light- 
ing.  For  a  certain  number  of  hours'  use  a  month  of  the  lighting 
customer's  demand,  varying  with  the  month,  but  aggregating 
five  hundred  and  twenty  hours  a  year, — ^known  in  the  sched- 
ule as  "primary  usage," — ^the  rate  is  15  cents  a  kilowatt  hour» 
For  all  electricity  consumed  a  month  in  excess  of  this  amount 
the  rate  is  12  ce.its  a  kilowatt  hour.  When  the  customer  guar- 
antees a  use  of  not  less  than  four  hundred  hours  of  his  demand 
a  year,  the  rate  for  "primary  usage"  is  20,  and  for  "secondary 
usage,"  6  cents  a  kilowatt  hour.  The  "primary  usage"  under 
this  yearly  guaranty  consists  of  a  certain  specified  use  of  the 
customer's  demand  a  month,  which  varies  with  the  month,  but 
aggregates  four  hundred  hours  a  year.  The  demand  is  defined 
as  "the  greatest  amount  of  electricity  used  by  the  customer  at 
any  one  time,"  and,  until  automatically  determined  by  the  read- 
ing of  a  demand  indicator,  it  is  estimated  by  the  company,  in 
no  case,  however,  at  less  than  108  watts.  After  an  indicator  is 
installed  the  demand  is  established  by  its  highest  reading  during 
the  months  of  November,  December,  and  January  for  each  year 
beginning  February  1.  As  a  matter  of  fact,  the  company  has 
few,  if  any,  of  such  demand  indicators  installed  on  the  premises 
of  its  customers,  and  the  demand  is  estimated  at  one  third  of 
the  customer's  connected  load,  assuming  each  lamp  socket  to  be 
the  equivalent  of  50  watts.  In  the  application  of  the  rate  for 
guaranteed  use  of  the  demand,  the  latter  is  ordinarily  deter- 
mined in  each  case  by  observation  of  the  number  of  lamps 
normally  lighted  at  any  one  time. 

The  Board's  finding  relates  to  the  maximum  net  price  at 
which  electricity  may  reasonably  be  required  to  be  sold  for  any 
use.  It  may  be  proper  to  say,  however,  that  the  method  which 
this  company  employs  for  applying  the  "demand  system"  is  so 
crude  and  liable  to  abuse  as  to  lack  such  merit  as  is  ordinarily 
urged  in  favor  of  this  system.  It  is  believed  that  if  the  com- 
pany is  to  continue  to  offer  differentials,  whether  for  light  or 
power,  the  whole  schedule  may  well  be  overhauled. 

The  city  of  Marlborough  employed  an  experienced  engineer 
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who  examined  lie  company's  property,  made  a  valuation,  and 
reached  certain  conclusions  (based  upon  his  examination  and  Tal- 
nation  and  his  judgment  as  to  a  depreciation  allowance  and  a 
fair  return)  of  liie  prices  at  which  the  company  might  reason- 
ably be  expected  to  sell  electricity.  In  his  valuation  he  included 
only  that  part  of  the  property  which  is  useful  and  eflScient  for 
the  prosecution  of  the  company^s  business  under  existing  condi- 
tions. In  determining  the  value  of  such  property  he  endeavored 
to  find  and  state  its  probable  original  cost,  founded  not,  how- 
ever, on  its  actual  cost  to  the  company  as  disclosed  by  the  books, 
but  upon  the  cost  of  other  similar  property  at  or  about  the  date 
of  its  installation,  and  then,  in  view  of  its  condition  and  present 
utility  to  the  company,  reached  his  conclusions.  Approaching  the 
problem  from  this  standpoint  the  company's  generating  station 
in  Marlborough  was  considered  primarily  as  a  transformer  sta- 
tion and  secondarily  as  a  steam  reserve  or  relay,  and  only  such 
part  of  the  generating  equipment  as  he  deemed  might  be  so  use- 
fully employed  entered  into  the  valuation,  save  so  far  as  the 
excluded  equipment  had  a  scrap  value.  All  of  the  Westborough 
station  not  used  for  transforming  and  distributing  the  electricity 
furnished  from  Marlborough  was  excluded  from  consideration  in 
his  valuation. 

At  the  time  when  his  valuation  was  prepared,  the  last  return 
of  the  company  then  available  was  that  of  June  30,  1913.  Sub- 
stantial additions  to  the  distribution  systems  of  both  companies 
have  been  made  meantime,  but  there  is  no  essential  change  in 
the  considerations  affecting  this  decision.  As  a  result  of  the 
application  of  his  method  he  estimated  the  original  cost  of  the 
company's  property,  as  it  then  stood,  to  be  $345,592,  and  its 
present  value  at  $235,619.  These  figures  exclude  the  West- 
borough  property,  whose  present  value  he  estimated  at  $30,416. 
Adopting  the  company's  operating  costs,  and  computing  a  7  per 
cent  return  on  the  original  cost  and  a  3^  per  cent  allowance 
for  depreciation  on  the  present  value,  he  concluded  that  there 
was  a  substantial  excess  earning  which  might  fairly  be  dis- 
tributed to  the  consumers  of  electricity  in  lower  rates.  He 
expressed  the  belief  that  the  average  received  for  commercial 
lighting  was  too  high ;  that  the  maximum  price  might  be  dropped 
to  10  cents  and  the  secondary  and  other  charges  omitted;  and 
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that  there  would  still  be  a  substantial  balance  available  for  a 
reduction  in  the  price  of  street  lighting. 

The  Marlborough  company  was  organized  in  1886,  with  a 
capital  stock  of  $30,000,  which  was  not  increaaad  until  after  the 
present  owners  assumed  control  in  1907.  Meantime  it  paid  no- 
dividends,  with  the  exception  of  one  of  3  and  another  of  2^  per 
cent,  and  the  increase  in  its  plant  and  other  assets  were  provided 
out  of  earnings  and  by  borrowed  money.  Its  business  was  con- 
fined  to  Marlborough  and  Southborough.  It  had  passed  through 
the  vicissitudes  common  to  electric  properties.  A  new  station 
was  built  and  equipped  in  1893-94,  and  a  substantial  increase  in 
the  apparatus  made  a  few  years  later,  and  much  of  the  original 
property  had  been  displaced.  The  new  owners  greatly  extended 
the  company's  lines,  not  only  in  Marlborough,  but  in  the  adjoin- 
ing towns,  and  to  meet  the  demands  of  the  additional  business 
had  increased  the  capacity  of  the  station  before  the  advent  of 
the  Connecticut  Biver  Transmission  Company  made  a  supply 
from  this  source  more  advantageous.  Since  the  Marlborough 
company  first  made  returns  to  the  Board  in  1889  it  appears  to 
have  expended  upon  its  plant  (including,  of  course,  plant  which 
has  meantime  disappeared)  over  $450,000,  of  which  fully  70 
per  cent  has  been  expended  since  1907.  For  the  extensions  un- 
dertaken by  the  new  owners,  and  for  the  accumulated  floating 
debt  for  like  purposes  of  the  earlier  years,  the  company  has 
issued  additional  stock  of  the  par  value  of  $280,000,  which  has* 
yielded  to  the  company  approximately  $360,000.  During  the- 
past  five  years  it  has  paid  dividends  of  10  -pear  cent.  It  is  of 
interest,  although  perhaps  of  no  essential  importance  to  this 
decision,  to  note  that  in  contrast  with  the  engineer's  figures  the 
assessors  valued  the  plant  for  purposes  of  taxation  in  1914  at 
$490,820.  The  financial  history  of  the  Westborough  company 
has  been  somewhat  similar,  although  its  operations  have  been 
far  more  restricted. 

In  view  of  the  city's  contention,  these  facts  raise  interesting 
and  important  questions  respecting  the  basis  and  amount  of  the 
return  to  be  allowed  and  the  consideration  of  depreciation.  In 
the  trial  of  the  case  these  questions  overshadowed  some  other 
minor  matters  which  were  suggested,  but  necessarily  have  little-: 
weight  in  its  decision  and  need  not  be  discussed  here. 
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The  theory  advanced  by  the  cily  practically  conceded  that  the 
<»8t  of  the  property  which  is  useful  and  efficient  for  the  prose- 
cution of  the  company's  business  under  existing  conditions  is  a 
controlling  factor  in  determining  the  rate.  But  it  also  claimed 
that  no  allowance  should  be  made  for  property  which  has  been 
superseded  by  a  permanent  arrangement  for  the  purchase  of  elec- 
tricity from  outside  sources,  on  the  groimd  that,  had  there  been 
a  wise  administration  of  the  company's  affairs,  these  losses  would 
have  been  anticipated  and  provided  for.  In  the  absence  of  evi- 
dence of  mismanagement  or  dishonesty,  the  Board  believes  that 
under  the  long-established  policy  of  the  commonwealth  all  the 
paid-up  capital  honestly  and  prudently  invested  should,  under 
normal  conditions,  be  recognized  in  determining  what  is  a  fair 
rate,  but  it  does  not  follow,  however,  that  idle  capital  is  to  be 
on  the  same  footing  as  the  active.  The  Board  distrusts  a  valua- 
tion as  a  decisive  test  of  investment  where  actual  cost  of  the 
property  and  the  circumstances  under  which  it  was  acquired  can 
be  ascertained.  It  is  also  of  the  opinion  that  one  of  the  impor- 
tant functions  of  depreciation,  beside  taking  care  of  the  daily 
wear  and  tear,  is  the  anticipation  of  changes  in  the  art  and  in 
the  possible  intervening  conditions  which,  although  they  may 
have  little  or  no  relation  to  the  useful  life  of  the  physical  prop- 
erty, yet  cannot  ordinarily  be  foreseen.  It  realizes,  however, 
that  a  prudent  management  cannot  always  have  provided  fully 
for  changes  of  this  character,  and  especially  in  the  first  stages 
of  the  industry,  or  in  a  case  like  this,  where  the  business  of  the 
earlier  years  was  not  profitable.  It  believes  that  a  proposition 
to  allow  the  right  of  the  investment  to  a  return,  but  to  disallow 
in  any  subetantial  measure  the  obligation  to  keep  it  good,  is  not 
consistent  or  sound. 

Applied  to  this  case  the  views  which  the  Board  has  expressed 
do  not  result  in  a  conclusion  as  to  the  allowable  return  so  differ- 
ent in  amount  from  the  claim  made  by  the  city  as  appreciably 
to  affect  a  finding  as  to  price.  But  the  Board  does  believe  that, 
under  all  the  circumstances,  sufficient  emphasis  was  not  given 
to  the  need  of  a  more  adequate  provision  for  depreciation.  In 
the  recommendation  as  to  price  hereinafter  made,  the  Board  has 
been  influenced  by  this  consideration.  And  necessarily,  so  far 
as  affecting  any  future  questions  as  to  price,  the  policy  which 
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the  company  shall  hereafter  pursue  with  respect  to  this  matter 
n-ill  be  pretty  conclusive  evidence  of  the  prudence  of  its  man- 
agement. 

The  Board,  therefore,  recommends  that  on  and  after  the  1st 
day  of  June,  1915,  the  maximum  net  price  for  electricity  sup- 
plied by  the  Marlborough  Electric  Company  for  any  use  shall 
not  exceed  12  cQni»  a  kilovi^att  hour. 

For  the  Board,  Alonzo  K  Weed,  Chairman. 


KBBRASKA  STATE  RAILWAY  COMMISSION. 

IN  BE  SUEPEISE  TELEPHONE  COMPANY. 
[Application  No.  2082.] 

Bates  ^TeJepfumes^' Measured  and  unlimited  service  biute. 

Within  a  telephone  exchange  a  fairly  equitable  schedule  of  flat 
rates  for  unlimited  service  may  be  established,  but  beyond  the  exchange 
the  only  proper  and  just  method  is  the  measured  service. 
Rates  ^^  Telephones  ^'Intpreper  methods  of  securing  increased  rev* 
enue  •«  Discrimination* 

A  telephone  company  operating  a  system  of  nine  exchanges  with 
about  2,000  subscribers,  and  having  in  effect  at  one  exchange  a  rate  of 
$1.50  per  month  for  individual  business,  and  $1  per  month  for  two  to 
four  party  residence  lines,  and  a  farm  line  rate  of  $li^O  per  month  with 
the  privilege  of  free  service  to  all  exchanges,  and  having  in  effect  at  all 
other  exchanges  a  rate  of  $1  per  month  for  all  classes  of  service,  was 
denied  the  right  to  increase  all  $1  rates  to  $1.50  per  month,  and  to  ex- 
tend the  free  exchange  serrioe  to  all  subscribers,  for  the  purpose  of  in- 
creasing its  revenues,  it  being  deemed  that  the  proposed  rate  would  re- 
sult in  various  forms  of  discrimination,  not  the  least  of  which  would 
be  the  imposing  of  a  charge  upon  a  large  class  of  subscribers  who  would 
not  care  for  the  service;  and  it  being  deemed  further  that  the  discrim- 
ination in  respect  to  the  single  exchange  at  which  the  existing  rate  of 
$1.50  per  month  for  individual  business  lines  was  in  effect  would  be  par- 
ticularly serious. 

[May  18,  1916.] 

Ai»PLicATioN  of  a  telephone  company  to  increase  its  rates  in 
order  to  provide  more  revenue  for  the  purpose  of  establiahing 
a  depreciation  fund,  the  construction  of  additional  trunk  lines, 
and  to  meet  the  increased  costs  of  operation  brought  about  by 
the  growth  of  a  plant  and  changed  conditions.  The  proposition 
of  the  company  was  to  increase  all  $1  rates  to  a  basis  of  $1.50 
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per  month,  and  to  extend  its  county  right  service  to  all  sub- 
scribers.    Application  denied  in  the  form  presented. 

Taylor,  Commissioner:  Applicant  operates  a  telephone  sys- 
tem of  9  exchanges,  with  about  2,000  subscribers,  its  headquar- 
ters being  at  Surprise,  Butler  county.  The  exchanges  compos- 
ing the  system  are  Surprise,  Rising  City,  Shelby,  Garrison, 
David  City,  Brainard,  Dwight,  3runo,  and  Bellwood.  The 
plant  is  entirely  metallic,  there  being  no  grounded  lines.  With 
the  exception  of  David  City,  the  rates  are  $1  per  month  for  all 
classes  of  service.  At  David  City  the  rate  for  individual  busi- 
ness is  $1.50  per  month  and  for  two  to  four  party  residence, 
$1  per  month,  the  farm  line  rate  beiag  $1.50  with  the  privilege 
of  free  service  to  all  exchanges.  In  addition  to  these  rates  there 
is  a  flat  rate  of  50  cents  per  month  for  the  "county  right,"  or 
for  unlimited  connections  with  all  subscribers  on  the  system. 

The  company  proposes  to  increase  all  $1  rates  to  a  basis  of 
$1.50  per  month,  and  extend  the  county  right  service  to  all  sub- 
scribers, that  being  the  change  involved  in  the  application  under 
consideration.  It  is  claimed  that  more  revenue  is  necessary  to 
provide  for  a  depreciation  fund,  no  reserve  having  been  created 
for  that  purpose,  to  construct  additional  trunk  lines  between 
the  various  exchanges  so  as  to  more  efficiently  handle  the  traffic, 
and  to  meet  increased  costs  of  operation  brought  about  by  the 
growth  of  the  plant  and  changed  conditions. 

There  are  phases  of  the  situation  in  which  the  company  finds 
itself  at  this  time  that  make  it  necessary  for  the  Commission 
to  determine  whether  the  remedy  proposed  is  the  proper  one 
under  the  circumstances.  The  adequacy  or  inadequacy  of  the 
present  revenue  is  secondary,  both  from  the  interests  of  the  com- 
pany and  the  public,  to  the  question  as  to  whether  the  proposed 
readjustment  of  rates  will  be  an  improvement  over  conditions 
as  they  now  exist  At  the  time  this  application  was  filed  there 
were  about  800  subscribers  who  were  paying  the  added  monthly 
rate  of  50  cents  for  the  full  county  service,  leaving  about  1,200 
who  had  not  availed  themselves  of  the  service.  Thus  a  sub- 
stantial majority  do  not  find  the  unlimited  county  service  of 
enough  value  to  warrant  them  in  paying  the  added  charge  for 
it.     In  other  words,  three  fifths  of  the  subscribers  are  content 

P.U.R.'16C.— 43. 
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with  their  local  exchange,  preferring  to  pay  the  toll  charge  of 
10  cents  per  message  when  necessity  requires  communicatioxL 
with  another  exchange  in  the  system. 

It  has  come  to  be  a  well-recognized  principle  in  establishing- 
equitable  rates  for  telephone  service,  that  the  exchange  is  the- 
unit  upon  which  such  rates  should  be  determined.  Within  the 
exchange  it  has  been  found  possible  to  so  classify  the  users 
with  respect  to  kind  and  quantity  of  service  as  to  establish  & 
fairly  equitable  schedule  of  flat  rates  for  unlimited  service. 
Theoretically,  the  only  proper  unit  for  ascertaining  a  rate,  even 
within  the  exchange,  is  the  message,  the  quantity  of  the  service 
consumed,  as  measured  by  the  number  of  messages,  fixing  the 
equitable  charge  that  should  be  made  to  the  patron,  but  because 
of  mechanical  and  practical  reasons  it  has  not  been  found  possi- 
ble to  adopt  this  method.  Going  beyond  the  exchange,  however, 
the  only  proper  and  just  method  is  the  measured  service.  The- 
reasons  for  this  are  obvious.  Some  patrons  use  such  service  but 
very  little,  others  use  it  moderately,  while  .others — and  they  are 
almost  invariably  a  very  small  minority — use  it  a  great  deal. 
This  is  well  illustrated  by  a  study  made  by  the  Chester  Tele- 
phone Company  of  the  trafEc  over  its  toll  lines  for  a  period  of 
a  year.     That  study  revealed  the  following  conditions: 

Twenty-nine  per  cent  did  not  use  the  toll  lines  during  the- 
year;  26  per  cent  paid  less  than  50  cents;  17  per  cent  paid  from 
50  cents  to  $1 ;  15  per  cent  paid  from  $1  to  $2 ;  8  per  cent  paid 
from  $2  to  $5 ;  5  per  cent  paid  over  $5. 

Presented  in  a  different  way,  the  study  shows  that  5  per  cent 
of  the  patrons  did  40  per  cent  of  the  talking  and  13  per  cent 
did  62  per  cent  of  it.  Over  half  of  them  did  practically  no  talk- 
ing.  Had  the  rates  been  so  arranged,  however,  as  to  provide 
for  an  unlimited  service,  these  subscribers  who  made  no  use  of 
^the  service  beyond  the  local  exchange  would  have  been  compelled 
to  help  pay  the  expense  incurred  by  those  who  made  the  most 
use  of  it.  While  the  exaction  of  a  flat  rate  for  added  exchange 
service  prevents  some  of  the  abuses  that  are  common  to  the  so- 
called  free  service,  and  tends  to  equalize  the  discriminations  that 
inevitably  grow  out  of  the  practice,  it  does  not  fumidi  a  satis- 
factory remedy.  A  flat  rate,  for  example,  does  not  prevent  the 
great  number  of  calls,  which  are  social  or  trivial  in  their  nature,. 
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and  which  congest  the  lines  and  interfere  with  impOTtant  mes- 
sages. Neither  <ioes  it  prevent  nonsubscribers  and  transients 
from  making  use  of  the  telephones  of  friends  or  business  ac- 
quaintances to  put  through  calls  to  neighboring  exchanges,  thus 
depriving  the  company  of  revenue  to  which  it  is  justly  entitled. 
A  toU  charge  for  all  such  messages  invariably  results  in  greatly 
reducing  their  number  if  it  does  not  eliminate  them  altogether. 
As  in  the  case  of  an  unlimited  free  service,  a  flat  rate  influences 
some  subscribers,  and  particularly  the  farm  subscribers,  to  in- 
sist on  being  served  by  different  lines  of  exchanges  than  those 
to  which  they  properly  belong,  thus  necessitating  the  construc- 
tion and  maintenance  of  superfluous  equipment 

In  one  case  (application  No.  1417)  the  Commission  found 
that  the  operating  company  had  been  put  to  the  necessity  of 
abandoning  an  exchange  because  the  subscribers  naturally  tribu- 
tary to  it  had  insisted  on  being  served  by  two  or  three  neighbor- 
ing exchanges.  The  unKmited  free  exchange  made  it  possible 
for  the  patrons  to  gratify  their  whims  with  respect  to  the  selec- 
tion of  the  exchange  by  which  they  were  to  be  served,  thus 
imposing  upon  the  company  an  unnecessary  expense  which,  natur- 
ally, had  to  be  taken  care  of  in  the  rates.  Either  the  so-called 
free  exchange  or  the  flat  rate  for  added  exchange  service  results 
in  a  greatly  increased  traffic,  as  is  indicated  above.  This  im- 
poses upon  the  company  the  necessity  of  furnishing  added  equip- 
ment in  the  form  of  trunk  lines  and  larger  switch  boards, 
requires  more  operators,  and  adds  materially  to  the  expense  of 
operation.  In  fact,  this  condition  has  already  been  brought 
about  in  the  case  of  applicant  company.  The  traffic  caused  by 
the  county  right  subscribers  is  so  overloading  the  trunk  lines 
connecting  the  various  exchanges  that  the  service  is  slow,  and 
much  complaint  is  made  for  that  reason.  Testimony  at  the 
hearing  respecting  the  service  was  to  the  general  effect  that  with- 
in the  local  exchanges  it  is  fairly  satisfactory,  but  that  the  trunk 
lines  between  towns  are  always  busy  and  calls  are  delayed  an 
unreasonable  length  of  time.  Applicant  admits  that  it  does  not 
have  sufficient  trunking  facilities  to  give  efficient  service,  and 
that  is  offered  as  one  of  its  principal  reasons  for  desiring  more 
revenue.  As  we  have  pointed  out,  however,  its  method  of  in- 
creasing the  revenue  only  promises  to  aggravate  the  conditions ; 
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for,  as  it  increases  the  revenue,  it  will  greatly  increase  the 
traffic.  The  extension  of  unlimited  service  to  1,200  additional 
subscribers  will  undoubtedly  greatly  multiply  the  number  of 
calls.  The  contention  of  the  company  that  at  the  present  time 
patrons  paying  the  $1  rate  frequently  get  the  benefit  of  the 
county  service  is  no  doubt  well  founded,  as  is  the  further  con- 
tention that  a  portion  of  the  time  of  the  operators  is  ocetipied 
in  attempting  to  detect  such  contraband  calls  and  to  prevent 
them  being  completed.  This  abuse  can  hardly  be  so  general, 
however,  as  to  seriously  impair  the  service,  nor  would  the  abol- 
ishing of  it  compensate  for  the  extra  burden  that  would  be  thrust 
upon  the  company  by  the  proposed  extension  of  the  unlimited 
service.  The  extension  of  the  unlimited  service  also  involves 
the  sacrifice  of  a  considerable  portion  of  the  company's  toll  reve- 
nue, for  the  reason  that  those  subscribers  who  do  not  now  pay 

'  the  flat  rate  for  the  county  right  pay  a  message  fee  of  10  cents 
when  communicating  with  other  exchanges.  Applicant  esti- 
mates that  under  the  universal  application  of  the  flat  rate  the 
loss  of  toll  receipts  would  amount  to  $500  annually.  As  that 
represents  but  about  four  calls  per  year  per  subscriber,  it  would 
appear  to  be  very  conservative. 

It  is  incumbent  upon  this  Commission  to  determine  not  only 
what  is  a  reasonable  amount  of  revenue  necessary  to  the  opera- 
tion of  a  telephone  plant,  but  it  is  equally  necessary  to  see  that 
the  charges  that  produce  that  revenue  are  distributed  equitably 
among  the  various  subscribers.  From  the  foregoing  it  is  ap- 
parent that  the  rate  proposed  in  this  application  wouW  result  in 
various  forms  of  discriminations,  not  the  least  of  which  would 
be  the  imposing  of  a  charge  upon  a  large  class  of  subscribers  who 
do  not  care  for  the  service.  Those  patrons  who  at  the  present 
time  make  no  use  of  the  county  service,  or  at  the  most  very  little 
use  of  it,  would,  under  the  proposed  plan,  be  compelled  to  pay 

•  for  something  that  they  do  not  use.  On  the  other  hand,  those 
subscribers  the  nature  of  whose  business  makes  it  necessary, 
or  whose  inclinations  make  it  desirable,  to  use  the  service  a  great 
deal,  would  be  getting  something  that  they  would  not  pay  for. 
With  respect  to  the  situation  in  David  City,  a  serious  discrimi- 
nation would  result  because  of  the  present  adjustment  of  rates 
at  that  point     The  present  schedule  provides  for  a  party-lino 
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Tcsidcnce  service  at  the  rate  of  $1  per  month.  Under  the  pro- 
posed rate  these  party-line  snhscrihers  wonld  he  compelled  to 
pay  $1.50  per  month,  which  is  the  same  rate  charged  for  in- 
dividual line  service.  As  a  consequence  of  this  discrimination, 
either  a  large  number  would  discontinue  service  or  a  majority 
would  demand  individual  line  service.  In  the  former  case  the 
company  would  be  compelled  to  sacrifice  considerable  revenue, 
and  in  the  latter  it  would  be  put  to  great  expense  for  the  recon- 
structiou  of  its  plant  to  meet  the  new  conditions. 

The  foregoing  consideration  of  the  difiiculties  involved  in  the 
application  of  the  rate  herein  proposed  makes  it  clear  to  the 
Commission  that  neither  the  company  nor  the  patrons  would  be 
benefited  by  the  readjustment,  and  it  necessarily  follows  that  the 
application  should  be  denied.  It  is  unnecessary  for  the  pur- 
poses of  this  case  to  present  an  analysis  of  the  financial  condition 
of  the  company,  although  a  considerable  amount  of  testimony 
was  submitted  relative  to  the  need  for  more  revenue.  A  study 
has  been  made  of  this  testimony,  however,  and  it  would 
indicate,  although  it  is  not  conclusively  shown,  that  the  present 
revenue  is  insufficient  The  company  has  no  depreciation  re- 
serve, and  is  confronted  with  the  necessity  for  considerable  re- 
oonstruction.  Its  operating  expense  is  increasing  with  the 
increase  in  the  cost  of  labor  and  the  growth  of  the  system.  In 
view  of  the  fact  that  the  remedy  proposed  by  the  company  is 
herein  found  not  to  be  the  proper  one,  it  will  be  necessary  for 
the  company  to  work  out  some  other  readjustment  of  rates  that 
will  be  equitable  and  that  will  accomplish  the  desired  result. 

It  is  therefore  ordered  that  the  application  herein  be,  and  the 
game  hereby  is,  denied. 

Nebraska  State  Railway  Commission,  by  Henry  !•  Clarke, 
Jr.,  Chairman. 


NEW  HAMPSHIRE  PUBLIC  SiaiVICB  COMMISSION. 

IN  KB  STAXDAKDS  FOR  WATIilE  SERVICE. 
[Order  No.  435.] 

Service  —  Water  »  Standards, 

Rules  prescribing  standards  for  water  service,  and  proyidlng  for 
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the  testing  of  meters,  inspeetion  of  hydrants,  and  otherwise  rc^ulatin^ 
the  service  of  water  utilities,  were  adopted  hy  the  New  Hampshire  Com- 
mission, and  made  effective  on  July  1,  1915. 

[May  ao,  1915.] 

By  the  Commission:  Under  the  provisions  of  chapter  124 
of  the  Laws  of  1913,  and  in  the  exercise  of  the  general  powers 
of  the  Commission,  after  due  notice  to  all  public  utilities  affected 
and  after  a  public  hearing  held  in  pursuance  of  said  notice  at 
the  office  of  the  Commission  on  the  10th  day  of  May,  1915,  it  is — 

Ordered  that  the  rules  annexed  to  this  order,  entitled  "Rules 
Prescribing  Standards  for  Water  Service,  and  Providing  for  the 
Testing  of  Meters,  Inspection  of  Hydrants,  and  Otherwise  Regu- 
lating the  Service  of  Water  Utilities,"  be  and  hereby  are  adopted 
and  put  in  force,  and  it  is — 

Further  ordered  that  said  rules  and  regulations,  standards  and 
requirements  now  prescribed  and  fixed,  shall  apply  to  each  public 
utility  engaged  in  the  business  of  supplying  water  to  the  public ; 
and  that  each  such  utility  shall  in  all  respects  conform  to  such 
rules  and  regulations,  standards  and  requirements,  and  shall  com- 
ply therewith  and  carry  the  same  into  effect ;  and  it  is — 

Further  ordered  that  this  order  shall  take  effect  on  July  1, 
1915.  Sixty  days  is  fi^ed  as  a  reasonable  time  within  which  rules 
8  and  12  shall  be  complied  with. 

By  order  of  the  Public  Service  Commission  this  20th  day  of 
May,  1915. 

Definitions, 

Rule  1.  In  the  interpretation  of  these  rules,  "commission" 
shall  be  taken  to  mean  the  Public  Service  Commission;  "utility*^ 
shall  be  taken  to  mean  any  public  utility  engaged  in  supplying 
water  to  the  public ;  and  for  purposes  of  testing,  a  cubic  foot  of 
water  shall  be  taken  to  be  62.5  pounds. 

Allowable  Meter  Error. 

Rule  2.  l^o  water  service  meter  shall  be  allowed  to  remain 
in  service  which  has  an  error,  in  measurement,  in  excess  of  four 
per  cent  when  passing  water  at  approximately  the  following  rates 
of  flow: 
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t  inch  meter 1    cubic  loot  per  minute 

I  inch  meter    , li  cubic  feet  per  minute 

1  inch  meter    3    cubic  feet  per  minute 

li  inch  meter    4    cubic  feet  per  minute 

2  inch  meter    7     cubic  feet  per  minute 

S    inch  meter    12  cubic  feet  per  minute 

4    inch  meter     24  cubic  feet  per  minute 

^    inch  meter 40  cubic  feet  per  minute 

Periodic  Test 
Rule  8.  All  new  meters  purchased  by  the  utility,  and  all  old 
meters  which  have  been  repaired,  or  removed  from  service  for 
any  cause,  shall  be  tested  and  adjusted  to  within  2  per  cent  before 
being  placed  in  service,  and  all  meters  shall  be  removed  and  test- 
ed at  least  once  every  six  years.  During  each  period  of  twelve 
months,  until  all  such  meters  have  been  tested,  each  utility  shall 
test  not  less  than  1  Gf  per  cent  of  the  meters  now  in  service,  those 
longest  in  service  being  tested  first 

Bequest  Tests, 
Rum  4.  Each  utility  furnishing  metered  water  service  shall 
take  a  test  of  the  accuracy  of  any  water  service  meter  upon  re- 
quest of  the  consumer,  made  at  the  office  of  the  utility,  provided 
the  consumer  does  not  request  such  test  more  frequently  than  once 
in  twelve  months.  A  report  giving  the  results  of  each  request 
test  shall  be  made  to  the  consumer. 

Commission  Tests. 

RuxE  5.  Any  water  service  meter  may  be  tested  by  an  inspect- 
or employed  by  the  Commission,  upon  written  application  of  the 
consimier  and  payment  of  the  cost  of  inspection  to  the  Commis- 
aion.  If  the  meter  is  found  to  be  more  than  4  per  cent  fast,  the 
amount  paid  by  the  consumer  will  be  returned  to  him,  and  shall 
then  be  paid  by  the  utility.  Each  such  application  shall  be  accom- 
panied by  a  fee  of  $1,  which  is  fixed  as  the  fee  for  testing  upon 
complaint  any  meter  of  1  inch  or  less,  within  village  or  city  lim- 
its upon  any  railroad.  For  testing  other  meters,  a  fee  equal  to 
the  estimated  cost  to  the  Commission  will  be  required. 

Rule  6.  The  Commission  will,  from  time  to  time,  test  such 
meters  of  each  utility  as  it  shall  judge  expedient  Under  the  pro- 
visions of  §  2  of  chapter  124  of  the  Laws  of  1913,  a  fee  of  $1  will 
be  collected  from  the  utility  for  each  meter  of  1  inch  or  less  so 
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tested,  and  for  each  meter  of  greater  size  a  fee  equal  to  the  cost 
to  the  Commission  of  testing  the  same. 

Refunds.* 
Rule  7,  'Wlenever  a  meter  is  tested  under  rules  4,  5,  or  6, 
and  is  foimd  to  be  more  than  four  per  cent  fast,  the  utility  shall 
refund  to  the  consumer  such  percentage  of  the  amount  of  the  bills 
for  the  previous  six  months,  or  for  the  time  the  meter  was  in  serv- 
ice, or  since  the  last  preceding  test,  not  exceeding  six  months,  as 
the  meter  was  found  to  be  in  error  at  the  time  of  test ;  provided, 
however,  that  the  Commission  in  any  case  may  relieve  the  utility 
from  this  requirement  to  such  extent  as  the  facts  may  appear  just- 
ly to  require-  Whenever  a  meter  so  tested  is  found  to  be  more 
than  four  per  cent  slow,  the  utility  may  make  application  to  the 
Commission  for  authority  to  render  a  bill  to  the  consumer  for 
water  supplied  during  the  preceding  six  months,  not  covered  by 
bills  previously  rendered,  but  such  application  should  be  made 
only  in  cases  of  substantial  importance,  and  should  be  accompa- 
nied by  a  statement  showing  the  utility  not  to  be  in  fault  for 
allowing  the  incorrect  meter  to  be  in  servica 

Meter  Testing  Equipment. 
Rule  8.  Each  utility  furnishing  metered  water  service  shall 
have  available,  in  proper  working  condition,  suitable  equipment 
for  testing  its  meters,  and  shall  either  maintain  this  equipment 
correct  within  ^  of  1  per  cent,  or  apply  the  proper  correction  to 
all  tests. 

Meter  Records. 
Rule  9.  Whenever  a  water  service  meter  is  tested,  the  orig- 
inal test  record  shall  be  kept,  indicating  the  information  necessary 
for  identifying  the  meter,  the  reasons  for  making  the  test,  the 
reading  of  the  meter  before  being  disturbed,  and  the  results  of 
the  tests,  together  with  all  data  taken.  This  record  must  be  suf- 
ficiently complete  to  permit  the  convenient  checking  of  the  meth- 
ods and  the  calculations.  Each  utility  shall  maintain  a  meter  rec- 
ord, numerically  arranged,  indicating  approximately  when  the 
meter  was  purchased,  its  identification,  its  various  places  of  in- 

*  This  rule  shall  not  be  taken  to  require  the  refund  of  any  part  of  a  mini- 
mum, or  servioe  charge. 
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Btallation  with  dates  of  installation  and  removal,  and  the  dates 
and  general  results  of  all  tests. 

StcUion  Records. 
Eui-E  10.  Each  utility  shall  keep  a  record  of  the  time  of  start- 
ing and  shutting  down  pumping  station  equipment,  and  shall 
maintain  a  record  of  all  interruptions  of  service  upon  the  distri- 
bution system,  and  include  in  such  record  the  time,  duration,  and 
cause  of  each  interruption. 

Meter  Reading  on  Bills. 
Rule  11.  Bills  rendered  periodically  for  metered  water  serv- 
ice shall  designate  the  reading  of  the  moter  at  the  beginning  and 
end  of  the  interval  for  which  the  bill  is  rendered,  and  shall  give 
the  dates  on  which  the  readings  were  taken,  and  other  data 
necessary  to  enable  the  customer  conveniently  to  check  the  bill. 

Pressure  Variation, 
Rule  12.     Each  utility  furnishing  hydrant  serviee  shall  in- 
stall, and  keep  in  continuous  service  at  the  plant  or  office,  a  re- 
cording pressure  gauge.     All  pressure  records  shall  be  kept  open 
to  public  inspection  at  the  office  of  the  utility, 

Hydranis. 

EuLE  13.  Each  utility  furnishing  hydrant  service  shall  in- 
spect and  flush  each  hydrant  at  least  twice  during  each  year,  and 
shall  test  for  freezing  as  often  as  weather  conditions  may  make 
necessary  to  insure  that  the  hydrant  is  in  proper  working  order  to 
furnish  adequate  service  at  all  times.  A  record  of  each  inspection 
and  test  shall  be  kept,  showing  the  date  and  nature  of  such  in- 
spection or  test,  and  the  result  thereof.* 

Rule  14.  Each  utility  furnishing  hydrant  service  shall,  when 
making  extensions  or  replacements  to  mains  from  which  hydrants 
are  served,  provide  mains  of  sufficient  size  to  supply  adequately 
the  hydrants  served  therefrom.  Mains  of  less  diameter  than  6 
inches  will  not  be  considered  sufficient  in  size,  unless  the  facts 
which  are  believed  to  justify  the  use  thereof  are  submitted  to  the 
Commission  and  consent  for  the  proposed  construction  obtained. 

*  Rule  13  shall  not  require  a  utility  to  inspect  hydrants  maintained  under 
a  contract  which  provides  that  the  same  shall  be  inspected  by  the  mu- 
nicipality or  other  consumer  for  whom  maintained. 
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Vaives. 
EuLE  15.    Each  utility  shall  inspect  the  valves  on  its  distribu- 
tion system  at  least  once  in  every  twenty-four  months.     A  record 
of  each  valve  shall  be  kept,  showing  its  size,  type,  location,  date 
of  inspections,  and  the  results  thereof. 

Commission  Inspection. 
Bulb  16.  The  Commission  will,  from  time  to  time,  inspect 
the  works  and  system  of  each  utility,  and  the  manner  in  which 
each  such  utility  conforms  to  the  rules  and  regulations  herein  con- 
tained. Under  the  provisions  of  §  2  of  chapter  124  of  the  Laws 
of  1913,  a  fee  of  not  more  than  $15  will  be  collected  by  the  Com- 
mission from  the  utility  for  each  such  inspection.  In  any  case 
where  the  character  of  the  service  is  such  as  to  require  extended 
investigation,  a  fee  sufficient  to  cover  the  cost  thereof  to  the  Com- 
mission will  be  collected. 

Complaints. 
EuLB  17.    Each  utility  shall  keep  a  record  of  all  complaints 
in  regard  to  service,  which  shall  include  the  name  and  address  of 
the  consumer,  the  date,  the  nature  of  the  complaint,  and  the  date 
and  method  of  disposition. ' 

Reports. 
RuLB  18.  Each  utility  at  such  times,  and  in  such  form  as  the 
Commission  shall  require,  shall  report  to  the  Commission  the  in- 
terruptions of  service,  results  of  hydrant  inspections,  and  the 
niimher  of  meters  purchased,  installed,  removed  from  service,  and 
tested. 


NEW  JERSET  BOARD  OF  PITBUC  UTILITT  COBfMISSIONERS. 

m  RE  DELAWARE  &  ATLANTIC  TELEGRAPH  &  TELE- 
PHONE COMPANY. 

statutes  ^Construction  ^Publication  of  notice  ^^  Franchise  heitring. 

Under  the  New  Jersey  limited  franchise  act,  chapter  36  of  the 
Laws  of  1006,  providing  for  notice  by  publication  "once  a  week  for  at 
least  two  weeks,"  two  whole  weeks,  foiirtt^en  days,  must  intervene  be- 
tween the  first  notice  of  the  application  for  approval  of  a  franchise  ordi- 
nance and  the  date  of  the  hearing;  and,  consequently,  two  publicaticini? 
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•iMe  a  week,  during  each  ol  two  calendar  week%  oovering  a  leee  period 
of  time,  is  insufficient. 

[June  1,  1015.] 

Appucation  for  approval  under  §  24,  chap.  195,  of  the  New 
Jersey  Laws  of  1911,  of  a  franchise  ordinance  enacted  by  the 
town  of  Alpha,  Warren  county,  New  Jersey,  on  December  28, 
1914;  petition  dismissed  to^  failure  to  comply  with  statute 
providing  for  publication  of  notice  of  hearing. 

Appearances :  Paul  H.  Bums  and  J.  L.  Swayze  for  petition* 
ers;  Frank  H.  Sommer,  for  Board. 

By  the  Commission:  Application  is  made  to  this  Board  by 
the  Delaware  &  Atlantic  Telegraph  &  Telephone  Company  for 
approval  of  an  ordinance  of  the  borough  of  Alpha,  dated  the 
28th  day  of  December^  1914,  granting  permission  to  the  Dela- 
ware &  Atlantic  Telegraph  &  Telephone  Company  to  erect,  con- 
struct, lay,  and  maintain  all  necessary  poles,  wires,  cables,  cross- 
arms  and  conduits,  manholes,  and  other  fixtures  and  appliances 
for  its  telegraph  and  telephone  lines  in,  upon,  along,  over,  and 
under  each  and  every  of  the  public  roads,  streets,  alleys,  and 
highways  of  the  borough  of  Alpha  in  the  county  of  Warren  and 
state  of  New  Jersey. 

The  matter  was  set  down  for  hearing  on  Tuesday,  February 
23,  1915,  at  Trenton.  Objections  were  raised  against  the  ap- 
proval of  the  ordinance,  and  the  matter  was  laid  over  until 
Tuesday,  March  30,  1915,  and  was  then  heard  and  briefs  sub- 
mitted by  counsel  for  the  petitioner. 

The  procedure  adopted  in  connection  with  the  passage  of  the 
ordinance  was  that  provided  for  in  chapter  36,  Laws  of  1906, 
limited  franchise  act,  so-called,  which  among  other  things  pro- 
vides : 

"Upon  the  filing  of  such  petition,  the  same  shall  not  be  con- 
sidered by  the  board  or  body  of  such  municipality  authorized  by 
law  to  make  the  grant  therein  petitioned  for,  until  public  notice 
shall  be  given  by  publication  in  one  or  more  newspapers  published 
and  circulated  in  said  municipality;  or,  if  there  be  no  news- 
paper published  in  said  municipality,  then  in  one  or  more  news- 
papers published  in  the  county  in  which  said  municipality  is 
located,  to  be  designated  by  said  board  or  body,  once  a  week  for 
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at  le<ist  two  weeks  and  by  posting  such  notice  in  five  of  the  most 
public  places  in  said  municipality  for  ai  least  fourteen  days  be- 
fore the  meeting  of  the  said  board  or  body  at  which  the  said 
application  shall  be  considered." 

The  day  fixed  for  the  consideration  of  the  petition  by  the  mu- 
nicipality was  November  9,  1914,  at  8  o'clock  p.  m.  The  notice 
of  the  hearing  was  published  in  the  "Washington  Star,"  a  news- 
paper published  in  the  county  of  Warren  and  circulating  in  the 
borough  of  Alpha,  on  October  29  and  November  5,  1914,  The 
notice  was  published  in  the  newspaper  once  a  week  in  each  of 
two  calendar  weeks,  but  the  actual  time  or  period  of  publication 
was  one  week  and  four  days,  instead  of  fourteen  days  or  two 
whole  weeks. 

The  question  for  determination  is  whether  the  requirement 
of  the  statute  that  notice  be  published  *'once  a  week  for  ai  least 
two  weeks"  means  merely  two  publications  once  a  week  in  each  of 
two  weeks,  or  whether  it  means  two  whole  weeks',  fourteen  days', 
period  of  time  should  intervene  between  the  first  notice  and 
the  date  of  hearing. 

(187G)  In  Parsons  v.  Lanning,  27  N.  J.  Eq.  p.  70,  the  court 
had  under  consideration  an  act  relative  to  sales  of  lands  under 
a  public  statute  or  by  virtue  of  any  judicial  proceedings  (Re- 
vision, p.  752,  4  Comp.  Stat.  pp.  4667  and  4668)  which  provides 
that  notice  of  the  sale  be  given  by  public  advertisements  set  up 
at  five  or  more  public  places  in  the  county,  one  whereof  shall 
be  in  the  township,  borough,  or  city  where  such  real  estate  is 
situated,  of  the  time  and  place  of  such  sale  at  least  two  months 
next  before  the  time  appointed  for  the  sale,  and  by  notice  pub- 
lished in  two  of  the  newspapers  printed  and  published,  etc.,  ai 
least  four  weeks  successively,  once  a  week  next  preceding  the 
time  appointed  for  the  sale. 

The  chancellor  at  page  70  says : — 

"The  notice  in  this  case  was  published  in  one  of  the  two  news- 
papers, ^The  Princeton  Press,'  for  the  first  time  on  the  15th  of 
January.  That  is  a  weekly  paper  published  on  Saturday.  The 
sale  was  advertised  to  take  place  on  the  10th  of  February  fol- 
lowing. This  publication  was  not  a  compliance  with  the  require- 
ment of  the  statute.  The  notice  by  advertisement  in  the  news- 
papers is  to  be  for  four  weeks  next  preceding  the  day  appointed 
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for  the  sale.  There  must  he  four  whole  weeks  between  the  first 
insertion  of  the  advertisement  in  the  newspaper  and  the  day  fixed 
for  the  sale.  There  were  wily  twenty-six  days  in  the  publica- 
tion in  "The  Princeton  Press."  There  were  indeed  four  in; 
sertions  in  that  paper,  viz.,  on  the  ISth,  22d9  and  29th  of  Janu- 
ary, and  on  the  5th  of  February,  but  that  is  not  a  compliance 
with  the  direction  of  the  act  .  •  •  For  this  defect  in  the 
notice,  the  sale  will  be  set  aside." 

(1879  Sp.  Ct.)  In  SUte,  Barkley,  Prosecutor,  v.  Hand,  41 
N.  J.  L.  p.  517,  the  court  had  under  review  certain  sections  of 
the  act  to  revise  and  amend  the  charter  of  the  city  of  Elizabeth 
(P.  L..1863,  p.  109)  which  among  other  things,  provided  with 
respect  to  assessment  and  collection  of  taxes  as  follows: — 

"Public  notice  of  the  time  and  place  of  the  sale  of  lands  and 
real  estate  under  the  provisions  of  this  act  shall  be  given  by 
advertisement,  signed  by  the  city  treasurer,  and  published  in  a 
newspaper  printed  and  published  or  circulating  in  said  city  for 
the  space  of  six  weeks,  at  least  once  m  each  week  before  the  time 
appointed  for  such  sale." 

£eed,  J.,  at  pages  518  and  519  says: 

"The  first  insertions  were  not  made  six  weeks  previous  to 
the  said  sale,  although  there  were  six  insertions,  one  in  each 
week.  Six  weeks  should  intervene  between  the  first  insertion 
and  the  day  of  sale.  The  construction  given  by  the  chancellor 
to  the  provisions  of  the  *act  relative  to  the  sales  of  land  under  a 
public  statute  or  by  virtue  of  any  judicial  proceeding'  which 
directs  the  notice  to  be  published  at  last  four  weeks  stu:cessively 
once  each  week  next  preceding  the  time  of  sale,  was  that  the 
first  publication  must  be  made  /cmr  whole  weeks  next  preceding 
the  day  of  sale.    Parsons  v.  Lanning,  supra. 

"This  is  clearly  the  only  rational  interpretation,  and  applies 
to  the  section  of  the  charter  under  which  the  present  advertise- 
ments were  made.  The  sale  and  proceedings  thereon  will  be  va- 
cated with  costs." 

(1894  Sp.Ct.)  In  State,  Pardee,  Prosecutor,  v,  Perth  Am- 
boy,  67  N.  J.  L.  p.  106,  29  Atl.  687,  the  court  passed  on  a  sec- 
tion of  an  act  entitled  "An  Act  to  Eevise  the  Charter  of  the 
City  of  Perth  Amboy,"  which  provided,  with  respect  to  asses** 
ments  for  city  impi*ovements,  as  follows : 
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'^hereupon  said  clerk  shall  cause  to  be  inserted  in  a  news- 
paper published  and  circulating  in  said  city  for  at  least  two 
weeks,  or  if  no  newspaper  be  published  in  said  dtj,  then  in  some 
newspaper  published  in  the  county  of  Middlesex  and  circulating 
in  said  city,  a  notice  of  filing  of  said  report^' 

Mdgie,  J.,  on  pages  108  and  109  says: 

"The  time  fixed  by  council  for  considering  the  assessment 
reported  and  hearing  objections  thereto  was  January  18,  1892. 
The  notice  published  in  a  newspaper  is  shown  to  have  been  first 
inserted  on  January  9,  1892.  This  did  not  satisfy  the  require- 
ment of  a  publication  for  (U  least  two  weeks.  State,  Barkley, 
Prosecutor,  v.  Hand,  and  Parsons  v.  Lanning,  supra.  .  .  . 
The  assessment  and  the  resolution  of  confirmation  must  be  set 
aside.'' 

In  Hodge  v.  United  States  Steel  Corp.  64  N.  J.  Eq.  p.  90, 
53  Atl.  601,  the  court  had  under  consideration  a  certain 
provision  in  the  act  of  1902  which  required  tiiat  before  any 
corporation  could  issue  bonds  for  the  purpose  of  retiring  pre- 
ferred stock,  they  had  to  show  that  dividends  exceeding  a  rate 
of  5  per  cent  per  annum  had  been  paid  for  a  period  of  at  least 
one  year  next  preceding  the  meeting  at  which  the  resolution 
authorizing  retirement  is  adopted. 

Emerj,  V.  C,  on  pages  101  and  102,  quotes  wilii  approval 
Parsons  V.  Lanning;  State,  Barkley,  Prosecutor,  v.  Hand;  State, 
Pardee,  Prosecutor,  v.  Perth  Amboy,  cited  supra. 

On  appeal,  Van  Syckel,  J.,  in  64  N.  J.  L.  p.  821,  60  L.R.A. 
742,  54  Atl.  1,  said: 

"Our  laws  require  publication  of  notice  of  sale  ^at  least  four 
weeks  successively,  once  a  week,  next  preceding  the  time  of  sale.' 
It  has  been  uniformly  and  properly  held  to  require  a  publication 
for  four  full  weeks  once  a  week,  and  that  the  publication  must 
begin  four  weeks  next  before  the  day  of  sale,  and  that  four 
full  weeks  must  elapse  before  the  first  publication  and  the  day 
of  sale.  The  statute  requires  that  there  shall  be  four  weeks' 
notice  of  sale,  and  if  sale  can  be  made  after  four  weekly  pub- 
lications it  might  be  made  after  the  expiration  of  only  twenty- 
two  days.  A  publication  has  no  relation  to  a  previously  elapsed 
period ;  it  is  a  publication  only  on  the  very  day  it  is  made,  while 
a  dividend  relates  to  and  is  for  a  time  previously  run." 
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(1912)  In  Trenton  Trust  &  S.  D.  Co.  v.  Fitzgibbon  &  C. 
Carriage  &  Wagon  Co.  81  N.  J.  Eq.  p.  1,  84  Atl.  1042,  the 
court  was  considering  the  present  statute  with  respect  to  sale. 
of  lands  (P.  L.  1912,  p.  131)  which  provides  that  the  advertise- 
ment of  sale  shall  be  published  four  times  in  two  newspapers  at 
least  once  a  week  during  four  consecutive  calendar  weeks,  "the 
last  publication  to  be  not  more  than  seven  days  prior  to  the 
time  appointed  for  selling  the  same."  The  last  publication  in 
this  case  appeared  in  the  newspaper  on  the  day  of  sale. 

Walker,  Chancellor,  on  page  2  says : 

"And  it  was  held  in  Parsons  v.  Lanning,  27  N.  J.  Eq.  70, 
to  require  four  whole  weeks  between  the  first  insertion  in  the 
newspaper  and  the  day  fixed  for  sale.  The  only  bearing  that 
case  has  upon  the  one  in  hand,  as  I  view  it,  is  to  establish  the 
facts  that  ^weeks'  are  the  periodical  units  which  must  be  observed 
in  the  matter  of  advertising, — ^that  is,  that  the  advertisement 
must  be  made  four  whole  weeks  next  preceding  the  day  appointed 
for  the  sale,  and  that  the  day  of  sale  may  not  be  within  the 
last  week.  This  case  was  followed  in  the  supreme  court  in 
State,  Barkley,  Prosecutor,  v.  Hand,  41  N.  J.  L.  617.     .     . 

"Here  it  must  be  observed  'days*  are  the  periodical  units  of 
time  within  which  the  last  advertisement  is  to  be  inserted ;  That 
is  to  say,  it  may  be  inserted  one  day  prior  to  the  time  appointed 
for  sale  or  two  days,  etc  It  is  as  though  the  act  read :  'the  last 
publication  to  be  not  more  than  one,  two,  three,  four,  five,  six, 
or  seven  days  prior  to  the  time  appointed  for  selling  the  same.' '' 

On  page  8 : 

"Now,  by  the  application  of  these  rules  I  must  ascribe  a  mean- 
ing to  the  words,  'days  prior/ — that  is,  days  prior  to  the  sale, 
found  in  our  statute,  and  it  may  be  one  dwy,  because  day  is 
the  unit  of  time  mentioned  in  and  contemplated  by  the  statute, 
properly  written  in  the  plural,  days, 

"If  I  adopted  the  construction  contended  for  on  behalf  of  the 
receiver,  I  would  have  to  excise  from  the  statute  the  word 
'days,'  because  if  the  last  publication  of  notice  of  sale  should  be 
made  on  the  day  of  sale,  then  it  would  be  some  hours,  but  not 
days,  or  even  a  day  prior  to  the  sale.  As  already  seen,  the  last 
advertisement,  as  I  view  it,  may  be  on  some  day  (not  more  than 
seven)  before  the  sale,  but  cannot  be  an  hour  or  any  number  of 
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hours  before  the  sale  on  the  day  of  sale.  This,  in  my  judg- 
ment, is  the  only  way  in  which  the  words,  'prior'  and  'days' 
(which  latter  includes  'day'),  may  be  read  together  and  given  the 
full  force  and  effect  which  the  legislature  intended  should  be 
given  to  them." 

To  the  same  general  effect  is  Early  v.  Doe,  16  How.  610,  14 
L.  ed.  1079. 

It  follows,  therefore,  that  in  the  statute  under  review,  "week'* 
is  the  periodical  unit  to  be  considered  and  observed  in  the  matter 
of  advertising  under  the  statute;  that  is  to  say,  the  advertising 
or  publication  of  the  notice  must  be  for  two  whole  weeks  or 
fourteen  days.  The  first  publication  to  appear  in  the  newspaper 
at  least  fourteen  days  before  the  petition  is  considered. 

It  is  contended  by  counsel  for  the  petitioner  that  the  word 
"week"  as  used  in  the  statute  means  "calendar  week"  beginning 
Sunday  morning  and  ending  Saturday  midnight,  and  that  irre- 
spective of  the  number  of  days  of  publication,  if  the  notice  re- 
quired by  the  statute  is  published  once  a  week  in  two  such  weeks, 
it  is  a  compliance  with  the  statute. 

If  that  construction  is  sound  it  is  possible  for  the  day  fixed 
for  the  hearing  to  be  on,  say,  Tuesday,  the  first  publication  to 
appear  in  the  newspaper  on  Saturday,  which  is  in  one  calendar 
week,  and  the  second  on  Monday,  which  is  in  the  second  calendar 
week,  and  there  would  be  a  publication  once  a  week  in  two  calen- 
dar weeks,  but  only  three  days',  instead  of  fourteen  days',  actual 
notice  given. 

It  is  to  be  noticed,  however,  that  this  construction  of  the  stat- 
ute ignores,  it  seem  to  us,  two  things,  first,  the  number  of  days, 
or  that  time  is  an  element  to  be  taken  into  consideration;  and, 
second,  that  there  is  any  kind  of  week  other  than  a  calendar 
week.  We  cannot  think  that  this  is  the  intention  of  the  legis- 
lature. 

In  the  cases  cited,  as  here^  the  language  of  the  statute  is  once 
a  weeh  for  ai  le<ist  so  many  weeks.  In  each  case  the  number  of 
days  or  time  is  the  controlling  element,  each  requiring  the  full 
number  of  days  corresponding  to  the  number  <^  weeks;  that  is  to 
say, — ^if  it  be  two,  fou^,  six,  or  twelve  weeks,  it  must  also  be 
fourteen,  twenty-eight,  forty-4wo,  or  eighty-four  days,  so  that 
'*week"  is  the  periodical  unit  to  be  dealt  with,  meaning  strictly 
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a  period  of  time  of  seven  days,  regardless  of  what  day  in  the 
weeks  the  period  begins.  It  may  begin  on  any  day  in  the  week, 
but  the  period  starts  to  run  from  the  first  publication  and  then 
continues  for  fourteen  days  before  the  matter,  concerning  which 
the  notice  is  given,  is  considered. 

The  undisputed  fact  here  is  that  the  first, publication  of  the 
notice  appeared  in  the  newspaper  eleven  days  only  prior  to  the 
consideration  of  the  petition,  instead  of  fourteen  days  or  two 
whole  weeks,  and  that  is  not  a  compliance  with  the  direction  of 
the  act,  and  the  advertisement,  therefore,  is  insufficient. 

The  board  withholds  its  approval  of  the  ordinance,  and  the 
petition  is  dismissed. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  Donges, 
President;  John  J.  Treacy,  John  W,  Slocum,  Commissioners. 


NEW  JlfiK8ICy  BOARD  OF  PUBIilG  UTHjITT  COMMISSIONERS. 

IN  EE  NATIONAL  TURN  VEREIN 

V. 

NEW  YORK  TELEPHONE  COMPANY. 

Hates  ^•^Teleph&nes^  Pay  stations  and  sentipuhlits  telephones. 

It  is  proper  to  differentiate  in  a  telephone  rate  schedule  between 
public  pay  statione  and  scmipublic  telephones. 
Rates -^  Telephones -- Setnlpuhlic  telephones,    ' 

The  arrangement  of  a  schedule  for  semipublic  telephones  In  such 
a  way  that  subscribers  to  this  class  of  senriee  are  charged  at  rates  that 
very  closely  approximate  those  paid  by  ordinary  subscribers  is  proper. 
Bates  ^  Telephones '^SemipuhUo  telephones  ^  Coin  hoxes. 

The  advantage  of  paying,  by  the  subscriber  for  semipublic  tele- 
phones, through  the  use  of  the  coin  box,  warrants  a  certain  charge  for 
the  service  involved  in  maintaining  the  coin  boiZ,  together  with  the  addi- 
tional duty  and  responsibility  thrown  upon  the  switch  board  operator 
and  the  accounting  department  of  the  telephone  company. 

[May  2S,  1915-1 

Complaint  as  to  the  reasonableness  of  that  portion  of  the  rate 
schedule  of  the  New  York  Telephone  Company  nnder  which  serv- 
ice was  furnished  in  public  and  semipublic  places.  It  appeared 
that  where  telephones  in  such  places  are  instialled  without  coin 

P.UJl:*16C/*-44. 
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boxes^  the  r^ular  schedule  of  rates  for  service  in  that  particular 
locality  applies,  and  that  where  coin-box  service  is  furnished,  a 
minimum  guaranty  is  required  which  bears  a  certain  relation  to 
the  regular  rates  charged  in  the  particular  locality,  and  that  in 
addition  to  this  a  maintenance  of  $12  per  annum  is  made  for  the 
use  of  the  coin  box.  Complaint  as  to  reasonableness  of  rates  dis- 
missed without  prejudice. 

Appearances :  F.  W.  Baumbusch  for  the  complainant ;  Frank- 
land  Briggs  for  the  company. 

By  the  Commission:  The  controversy  in  this  matter  turns 
upon  the  reasonableness  of  that  portion  of  the  rate  schedule  of  the 
New  York  Telephone  Company  under  which  service  is  furnished 
in  public  and  in  semipublic  places. 

Examination  of  the  rate  schedules  of  the  New  York  Telephone 
Company  shows  that  service  in  strictly  public  locations  is  fur- 
nished under  two  general  conditions: 

(1)  Where  the  company  itself  arranges  for  space  and  installs 
public  telephones  without  arranging  for  supervision  on  the  part 
of  a  tenant; 

(2)  Where  arrangement  is  made  with  persons  who  are  desig- 
nated as  "public  telephone  agents."  Such  locations  are  confined 
to  hotels,  cigar  stores,  and  other  stores  which  are  sufficiently  pub- 
lic and  open  at  reasonable  hours. 

Where  no  arrangement  is  made  with  the  tenant  for  supervision, 
the  instruments  are  equipped  with  coin  boxes  so  arranged  that  the 
neeessary  coins  must  be  deposited  before  the  exchange  operator 
will  furnish  the  required  service. 

Service  is  furnished  by  the  telephone  company  in  dnbs,  board- 
ing houses,  educational  institutions,  hospitals,  asylums,  waiting 
rooms  of  physiciaiifly  apartment  houses,  and  other  semipublic 
places  where  the  use  is  sufficient  to  warrant  the  installatioiL  Tele- 
phones in  such  locations  are  installed  with  or  without  coin  boxes, 
but  where  installed  without  coin  boxes  the  regular  schedule  of 
rates  applies  for  service  in  that  particular  locality. 

Where  coin-box  service  is  furnished,  a  nfiinimum  guaranty  is 
required,  which  bears  a  certain  relation  to  the  regular  rate  charged 
in  the  particular  locality,  and  in  addition  to  this  a  maintenance 
charge  of  $12  per  annum  ia  made  for  the  use  of  tiie  coin  box* 
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As  stated  above,  at  such  locations  the  subscriber  has  the  choice 
of  service  at  the  regular  rates,  either  message  or  flat  rate,  as  may 
apply  in  the  particular  territory,  or  he  may  obtain  service  in  ac- 
cordance with  the  schedule  provided  for  "semipublic'*  telephones. 

If  the  service  is  furnished  in  accordance  with  the  regular  sched- 
ule of  rates,  no  coin  box  is  applied,  and  the  subscriber  is  responsi- 
ble for  all  calls  sent  out  from  his  telephone.  Where  the  coin  box 
is  installed,  however,  the  telephone  company  assumes  all  responsi- 
bility for  collecting  the  charges,  with  the  exception  of  what  may 
be  required  from  time  to  time  to  make  up  the  minimum  charge 
and  the  charge  of  $12  per  annum  for  the  maintenance  of  the  coin 
box. 

The  maintenance  of  the  coin  box  does  not,  of  course,  amount  to 
$12  per  annum.  This  charge  is  justified  by  the  company  because 
of  the  other  expenses  involved  in  maintaining  service  of  this  class. 
This  involves  the  keeping  of  the  necessary  records  at  the  tele- 
phone exchange,  and  usually  involves  considerably  more  work  on 
the  part  of  the  operator.  In  using  the  ordinary  telephone,  the 
subscriber  asks  for  a  certain  number,  and  as  soon  as  the  subscriber 
called  for  answers,  the  conversation  may  commence.  With  a  coin- 
box telephone,  however,  the  operator  must  first  ascertain  if  the 
subscriber  called  is  available,  and  does  not  establish  the  through 
connection  until  satisfied  that  the  called  subscriber  has  answered, 
and  until  the  calliig  person  has  deposited  the  necessary  toll. 

It  will  thus  be  noted  that  the  work  of  the  operator  in  establish- 
ing a  connection  between  a  coin-box  subscriber  and  any  other  is 
greater  than  in  the  case  of  the  ordinary  subscriber. 

It  was  suggested  that  in  the  case  of  the  K'ational  Turn  Verein 
an  ordinary  telephone  might  be  installed,  but  the  complainant  ad- 
mitted that  under  present  conditions  it  was  desirable  that  the  com- 
pany should  be  responsible  for  all  collections,  as  under  former 
conditions,  before  the  installation  of  the  coin  box,  there  had  been 
more  or  less  controversy  with  regard  to  telephone  calls  which  it 
was  claimed  had  not  been  used.  In  other  words,  the  complainant 
admitted  that  there  was  protection  to  the  subscriber  in  the  use  of 
a  coin  box.  He  stated:  "Our  place  being  a  clubhouse,  it  used 
to,  under  the  old  system  of  having  just  a  direct  wire,  cost  us 
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quite  a  sum  of  moBej  during  the  year  by  reason  of  people  making 
calls  out  of  town  and  then  paying  only  for  a  local  message." 

The  Board's  inspector,  in  first  reporting  on  this  matter,  ex- 
pressed the  opinion  that,  if  the  amount  of  business  transacted  over 
a  particular  telephone  was  sufficient,  the  maintenance  charge  for 
the  coin  box  ought  to  be  absorbed.  With  this  opinion  in  general 
the  representatives  of  the  company  did  not  disagree,  but  con- 
tended that  the  revenue  necessary  to  be  obtained  from  each  such 
coin  box  which  would  be  sufficient  to  warrant  the  absorption  of 
this  maintenance  charge  was  greater  than  was  ordinarily  obtained 
from  any  such  telephone. 

In  the  city  of  Newark,  the  minimum  charge  for  a  semipublic 
telephone  is  17  cents  per  day,  or  $62.05  per  annum.  In  addition 
to  this  minimum  guaranty  the  charge  referred  to  of  $12  per 
annum  is  made  for  the  coin-box  maintenance,  making  a  total  of 
$74.05.  All  local  messages  are  paid  for  at  the  rate  of  5  cents 
each.  The  ordinary  subscriber  would  have  to  use  at  least  1,600 
messages  in  a  year  in  order  to  get  a  rate  as  low  as  5  cents  per 
message.  The  use  of  any  smaller  number  of  messages  in  the  year 
would  result  in  a  higher  net  cost  per  message.  In  other  words, 
600  messages  would  cost  6^  cents  each;  800  messages  would  cost 
6  cents  each ;  1,000  messages,  5.7  cents  each. 

It  is  the  company's  contention  that  it  would  be  an  improper 
discrimination  to  allow  service  on  a  straight  5  cent  rate  for  a 
semipublic  telephone,  unless  an  amount  was  received  from  such 
telephone  equal  to  the  amount  for  which  the  r^ular  subscriber 
obtains  service  at  6  cents  per  message. 

Where  a  larger  amount  of  service  is  required,  it  is  found  that 
the  message  rate  for  ITewark  provides  a  charge  of  $90  for  2,000 
messages,  or  a  net  charge  of  4^  cents  each ;  while  2,000  messages 
used  on  a  semipublic  telephone  will  cost  $100  for  the  messages, 
plus  $12  for  the  maintenance  of  the  coin  box.  With  a  still  larger 
number  of  messages  used  per  annum  the  rates  diverge  more  wide- 
ly. This,  however,  it  is  claimed  by  the  telephone  company,  is. 
necessary  if  proper  consideration  is  to  be  given  to  the  extra  cost 
imposed  upon  the  telephone  company  in  the  operation  of  the  coin- 
box system,  as  explained  heretofore. 

In  the  opinion  of  the  Board,  the  difference  in  the  method  of 
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diarge  does  not  impose  upon  the  cuglomer  an.  imdue  btirden,  ex- 
cept perhaps  where  the  total  charge  involved  per  annum  exceeds 
$90  or  $100. 

No  evidence  was-fiubmitted  to  show  that  semipublic  telephone 
involved  the  use  of  so^mttcb  service  per  annum  per  telephone. 

In  the  case  before  us,  it  was  testified  by  the  complainant  that 
Hie  total  amount  of  local  service  supplied  to  the  Turn  Verein 
amounted  for  a  yooPto  $68.60.  To  this  should  be  added  $12 
charge  for  coin-box  maintenance,  making  a  total  for  the  year  of 
$80.60,  or  for  the  number  of  messages  used  a  net  charge  of  5.87 
cents  per  message. 

CONCLUSIONS. 

(1)  The  Board  does  not  think  it  improper  to  differentiate  be- 
tween public  pay  stations  and  semipublic  telephones. 

(2)  The  arrangement  of  the  schedule  for  semipublic  tele- 
phones in  such  a  way  that  subscribers  to  this  class  of  service  are 
charged  at  rates  that  very  closely  approximate  those  paid  by  ordi- 
nary subscribers  is  also  proper. 

(3)  The  advantage  obtained  by  the  subscriber  for  semipublic 
telephone  through  the  use  of  the  coin  box  warrants  a  separate 
charge  for  the  service  involved  in  maintaining  the  coin  box,  to- 
gether with  the  additional  duty  and  responsibility  thrown  upon 
the  switch-board  operator  and  the  accounting  department  of  the 
telephone  company.  Upon  the  testimony  submitted  in  this  case, 
the  Board  is  unable  to  finally  pass  upon  the  question  of  the  reason- 
ableness of  the  charge,  and  will,  therefore,  dismiss  the  complaint, 
without  prejudice,  however,  to  a  reconsideration  of  the  portion 
of  the  schedule  involved  in  this  proceeding  at  any  time  in  the 
future. 

An  order  will  so  enter. 

ORDER. 

This  case  having  been  duly  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  involved  having 
been  had,  and  the  Commission  having,  on  the  date  hereof,  made 
and  filed  a  report  containing  its  findings  of  fact  and  conclusions 
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thereon^  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof, — 

It  is  ordered  that  the  complaint  in  this  proceeding  be,  and  it 
is  herebj;  dismissed,  without  prejudice  to  a  reconsideration  of 
the  portion  of  the  schedule  involved  in  this  proceeding  at  any 
time  in  the  future. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  Dongee^ 
President;  John  J.  Treacy,  John  W.  Slocum,  Comxaissionen» 


OREGON  RAIIiROAD  COMMISSION. 

IN  EE  OREGON  POWER  COMPANY. 
[File  No.  U-40i.] 

Bates '-'IHaeriwUiuUion'^  Single  MU  for  eeveral  instaUatUme. 

An  electric  utility  whoee  tsriff  proyidee  lower  rates  as  the  quan- 
tity consumed  increases  cannot  contract  with  a  single  consumer  desir- 
ing to  be  served  in  different  localities,  that  a  single  bill  should  be  ren- 
deri'd  for  the  aggregate  quantity  consumed  so  as  to  entitle  such  con- 
sumer to  the  lower  rates. 

[April  27,  1915.] 

Construction  of  §  63  of  the  Public  Utilities  act  of  Oregon, 
Laws  of  1911,  chap.  279. 

By  the  Commission:  An  electric  utility  which  has  filed 
tariffs  showing  its  rates  in  several  distinct  localities,  upon  a 
block-rate  plan  whereby  a  lower  rate  is  secured  by  increased 
quantity  consumed,  may  not  lawfully  contract  with  a  single 
user  who  desires  to  be  served  in  different  localities  that  the 
aggregate  amount  of  this  consumption  shall  be  taken  and  a 
single  bill  be  rendered  thereon,  in  order  that  the  total  charge 
made  may  be  less  than  if  the  consumption  from  each,  use  served 
by  a  single  distributing  system  were  separately  computed  at 
the  tariff  rate  applicable  in  that  locality. 

Such  practice  would  immediately  result  in  an  undue  prefer- 
ence to  the  consumer  and  an  unjust  discrimination  against  other 
patrons  receiving  a  like  and  contemporaneous  service  under 
substantially  similar  circumstances. 

See  Re  Boston  School  Committee,  1909  Ann.  Rep.  Mass. 
G.  &  E.  L.  C.  22,  31,  32,  2  Rate  Res-  64;  Newark  v.  Public 
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Service  Electric  Co.  (1912)  1  N.  J.  P.  U.  0.  E.  418;  Knight 
V.  United  Electric  Light  &  P.  Co.  4  P.  S.  C.  (1st  Dist.  N.  Y.) 
378;  Moffat  v.  Manila  Electric  R  &  L.  Co.  Manila  Pub.  Util. 
Comnu  Dec^nber  8, 1914.  Compare  United  States  v.  American 
Waterworks  Co.  87  Fed.  747. 

Eailroad  Commission  of  Oregon^  Thos.  K  Campbell,  Clyde 
B.  Aitchison,  Prank  J.  Miller,  Conunissioners. 

Note. — ^The  question  whether  a  single  consumer  being  served  in 
different  localities  is  entitled  to  be  considered  a  ^^arge  consumer^^ 
and  therefore  to  receive  the  benefits  of  decreased  rates  on  the  total 
consumption,  as  if  there  were  but  a  single  point  of  service,  has  been 
discussed  by  two  Commissions,  one  of  which  lends  support  to  the 
decision  reached  by  the  Oregon  Commission  in  the  foregoing  case. 

Thus,  in  Boston  School  Committee  Correspondence  (1910)  25 
Ann.  Sep.  Mass.  O.  &  El.  Co.  22,  the  Boston  School  Committee 
asked  the  Comnussion  to  treat  it  as  a  large  consumer,  giving  it  the 
benefit  of  the  decreased  rates  for  service  furnished  by  an  electric 
utility,  which  it  would  have  been  entitled  to  receive  had  all  of  the 
school  buildings  served  by  the  utility  been  treated  as  a  single  installa- 
tion ;  but  the  Commission  said :  '^It  is  an  open  question  whether  the 
school  committee  is,  according  to  the  common  acceptance  of  the  term, 
a  ^arge  consumer'  of  electricity.  It  is  true  that  the  aggregate 
consumed  in  all  of  the  buildings  under  the  committee's  care  is  large; 
but  the  amount  consumed  per  building  is  small,  and,  as  a  rule,  the 
buildings  are  widely  scattered,  and  are,  and  must  necessarily  be, 
independently  supplied.  It  would  hardly  be  claimed  that  a  private 
owner  of  similarly  located  buildings  is  entitled  to  different  treat- 
ment solely  because  the  aggregate  of  all  of  his  bills  is  large.'' 

In  Newark  v.  Public  Serrice  Co.  (1912)  1  N.  J.  P.  U.  C.  E.  413, 
the  city  of  Newark  claimed  that  it  was  being  discriminated  against 
by  gas  and  electric  companies  in  that  the  utilities  did  not  give  it 
the  same  rate  of  discount  as  it  would  have  received  had  the  con- 
sumption at  the  several  public  buildings,  located  at  different  points 
of  distribution,  been  combined,  but  the  Commission  said  that  to 
treat  the  several  installations  as  one  distinct  installation  would  be 
discriminatory,  unless  the  same  rule  applied  to  all  owners  of  more 
than  one  piece  of  segregated  property. 

It  will  be  noticed  that  the  New  Jersey  Commission  went  no  fur- 
ther than  to  hold  that  if  the  reduced  rates  were  given  to  one  con- 
sumer being  served  in  two  or  more  localities,  they  must  also  be 
given  to  any  other  consumer  similariy  situated,  and  the  Commission 
did  not  pass  upon  the  question  whether  the  treatment  of  several  in- 
stallations as  a  single  installation  would  not  be  discriminatory  in 
respect  to  subscribers  being  served  at  but  one  point. 
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PENNSYLVANIA  PUBLIC  SERVICE  COMMISSIOlT. 

IN  BE  PEOPLE'S  NATURAL  GAS  COMPANY  and  Borough  of 

Juniata. 

[Municipal  Contract  Docket  No.  367,  1014.] 

Monopoly  and  competition -^  Natural  gas  ^^  Field  occupied  by  mtiU 
flcial  gas  company. 

An  artificial  gas  company  will  not  be  protected  from  the  compe- 
tition of  a  natural  gas  company  which  can  furnish  better  serrice  at 
not  over  one  half  the  cost. 
Franchise  —  Natural  gas  ^  Validity  —  Effect  of  partial  invalidity, 

A  contract  granting  a  utility  the  privilege  of  supplying  nat* 
ural  and  manufactured  gas  for  fuel  and  lighting  purposes  for  a  period 
of  forty  years  will  not  be  declared  invalid  as  a  whole,  merely  because 
certain  provisions  of  the  franchise  with  reference  to  the  manufacture 
and  sale  of  artificial  gas  are  invalid  as  authorizing  a  natural  gas 
company  to  exceed  its  cl^arter  powers  in  manufacturing  and  selling 
artificial  gas. 

[May  7,  1916.] 

Application  by  a  natural  gas  company  and  a  borough  for  the 
approval  of  an  ordinance  granted  by  the  borough  to  the  company 
for  supplying  natural  and  manufactured  gas  for  fuel  and  light- 
ing purposes  for  a  period  of  forty  years ;  application  granted. 

Appearances:  For  the  applicant,  Christy  Payne,  representing 
the  People's  Natural  Gas  Company,  and  Samuel  B.  Hare  repre- 
senting the  borough  of  Juniata;  for  the  protestant^  Ralph  J. 
Baker. 

Gaithcr,  Commissioner:  A  Joint  petition  is  filed  by  the  Peo- 
ple's Natural  Gas  Company  and  the  borough  of  Juniata,  Blair 
county,  for  a  certificate  of  public  convenience  approving  a  fran- 
chise ordinance,  enacted  by  council,  October  6, 1914,  and  formally 
accepted  by  the  company,  November  4,  1914.  Franchise  rights 
and  privileges  are  granted  unto  the  company  "for  the  purpose  of 
supplying  natural  or  manufactured  gas  for  fuel  and  lighting 
purposes,"  for  a  term  of  forty  years. 

Section  10  of  the  ordinance  reads  in  part:  "The  said  People's 
Katural  Gas  Company,"  etc.,  "shall  not  have  the  right  under 
this  ordinance  to  sell  and  distribute  manufactured  gas  until 
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such  time  as  the  supply  is  no  longer  sufficient  to  give  adequate 
service  of  natural  gas  throughout  the  borough.  Upon  such 
diminution  or  failure  in  volume  of  natural  gas,  the  said  People's 
Natural  Gas  Company,  its  successors,  or  assigns  may  then  use 
its  pipe  lines  and  other  appliances  in  the  borough  for  the  dis- 
tribution and  sale  of  manufactured  gas." 

The  People's  Natural  Gas  Company  was  organized  under  the 
"natural  gas  act''  of  May  29,  1885,  for  the  purpose  of  "pro- 
ducing, distributing,  and  selling  natural  gas"  only  in  the  cily 
of  Pittsburg  and  eastwardly  as  far  as  and  including  the  city 
of  Altoona.  On  July  6,  1909,  the  charter  was  so  amended  to 
take  in  additional  territory,  including  the  borough  of  Juniata, 
mentioned  herein.  Neither  in  the  original  or  amended  charter 
the  term,  "manufactured  gas,"  is  referred  to. 

To  the  issuance  of  a  certificate  of  public  convenience,  a  pro- 
test is  filed  by  the  Altoona  Gaslight  &  Fuel  Company.  This 
company  is  organized  for  the  purpose  of  manufacturing  and 
selling  artificial  gas,  and  since  March  7,  1903,  has  been  oper- 
ating and  doing  business  in  Juniata  borough,  the  territory  the 
natural  gas  company  is  now  seeking  to  also  occupy. 

The  first  objection  raised  by  the  protestant  company  is  that 
at  the  present  time  it  is  supplying  the  inhabitants  of  the  bor- 
ough with  gas  for  light  and  fuel,  and  that  it  should  be  pro- 
tected by  this  Commission  from  competition. 

Counsel  for  the  protestant  company  cites  a  large  number  of 
decisions  in  support  of  the  contention  that  the  Commission 
should  sustain  this  objection,  but  apparently  none  of  them,  nor 
any  others  we  can  find,  go  so  far  as  to  say  that  an  artificial  gas 
company  should  be  protected  in  its  field  from  the  competition 
of  a  natural  gas  company.  They  all  deal  with  the  subject  from 
the  basis  of  a  similar  commodity  or  the  rendering  of  like  service 
by  two  public  service  corporations. 

The  principal  witness  for  the  petitioners,  admitted  by  coun- 
sel for  the  protestant  company  to  be  an  expert,  testified  as  to 
the  distinction  between  artificial  and  natural  gases.  He  said: 
"The  B.  T.  U.  (British  Thermal  Unit)  in  natural  gas  is  about 
1,100.  The  B.  T.  U.  in  artificial  gas  runs  from  450  to  650. 
•  •  •  On  account  of  the  diiTerence  ...  in  heat  unit,  the 
consumers  naturally  take  the  article  which  gives  them  the  best 
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return  for  their  money.  The  price  in  Juniata  of  artificial  and 
natural  gas  compared  would  be  about  six  to  one,  taking  into 
consideration  both  heat  unit  and  price."  Considerable  differ- 
entiation is  manifest  in  the  analysis  of  gases,  and  authorities 
do  not  attempt  to  confuse  natural  with  certain  artificial  gases, 
such  as  those  made  from  coal,  oil,  etc. 

That  the  people  of  the  borough  want  natural  gas  there  is  no 
doubt,  having  demonstrated  this  by  petition,  and  the  ordinance 
itself  provides  that  the  rate  to  be  charged  for  natural  gas  shall, 
under  no  conditions,  be  as  high  as  50  per  cent  of  the  rate  charged 
for  artificial  gas  by  the  protestant  company.  No  company  has 
the  right  to  expect  a  Commission  to  protect  it  against  the  com- 
petition of  a  product  which  can  be  supplied  at  less  than  one 
half  the  cost  of  another  product  and  answer  the  same  purposes. 

This  Commission  cannot  but  have  in  mind  the  question  of  com- 
petition in  so  far  as  modem  and  more  advantageous  services  are 
concerned,  at  a  less  cost,  and  if  one  company,  by  reason  of  its 
superior  advantages,  gives  to  the  public  a  service  as  good  as  the 
existing  utility,  at  very  much  lesser  rates,  the  interests  of  the 
public  should  prevail,  and  for  these  reasons  the  first  objection 
raised  by  the  protestant  company  cannot  be  sustained. 

The  second  objection  raised  by  the  Altoona  Gaslight  &  Fuel 
Company  is  that  the  Commission  should  not  approve  a  franchise 
gi'anting  the  rights  to  a  natural  gas  company  which  said  coji- 
pany  has  no  authority  to  receive  or  exercise. 

There  seems  to  be  no  doubt  that  councils  of  a  municipality  can- 
not vest  in  a  corporation  rights  which  it  is  not  authorized  to 
exercise  by  its  charter,  and  apparently  the  company  joining  in 
the  petition  realizes  this,  as  the  attorney  representing  it  stated: 
^^We  make  no  claim  that  the  company  aa  now  constituted  has 
the  right  to  distribute  artificial  gas." 

The  municipality  has  no  right  to  authorize  this  company  to 
supply  manufactured  gas,  nor  does  the  company  have  the  right 
to  become  a  means  for  the  passing  on  of  a  franchise  for  that 
purpose  from  the  municipality  to  some  other  company.  It  is 
apparent  the  features  of  the  ordinance  relating  to  the  manu- 
facture, selling,  distributing,  or  othenfrise  dealing  in  artificial 
gas  are  void,  and  the  only  valid  portions  are  the  assent  of  the 
municipality  and  those  conditions  which  relate  to  the  manner 
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•of  oonstnietiiig  the  plant  proposed.  On  thii^  point  let  ns  quote 
l£r.  Justice  Sterrett  in  Pittsburgh's  Appeal,  116  Pa.  4,  7  Atl. 
778 :  "Councils  are  authorized  to  give  or  withhold  their  assent, 
without  more.  They  have  no  right  to  couple  their  assent  with 
any  condition  or  restriction  not  imposed  by  the  acty  unless  the 
company  agrees  to  accept  the  same  and  be  bound  thereby,  and 
«ven  then,  the  conditions  or  restrictions  so  accepted  by  the  com- 
pany must  harmonize,  and  in  no  wise  conflict,  with  the  pro- 
visions of  the  act.  ...  In  view  of  the  limited  authority 
del^ftted  to  councils,  it  is  a  grave  mistake  to  assume  •  •  • 
that  they  have  the  power  to  legislate  on  any  and  everything 
directly  or  indirectly  connected  with  tJie  general  subject,"  and 
:finally,  "One  section  of  an  ordinance  may  be  declared  reasonable 
and  valid,  while  another  section  of  the  same  ordinance  may  be 
pronounced  unreasonable  and  void," 

Taking  everything  into  consideration  in  this  case,  this  Com- 
mission cannot  hold  that  the  ordinance  herewith  attacked  is  in- 
valid in  its  entirety,  and  for  the  above  reasons  the  second 
objection  must  also  fall.  Should  the  People's  N"atural  Gas  Com- 
pany desire  to  enter  the  business  of  manufacturing  and  selling 
artificial  gas,  it  will  be  necessary  to  obtain  the  consent  of  the 
commonwealth,  but  not  before  applying  to  this  Commission  for 
a  certificate  of  public  convenience. 

An  attempt  was  made  by  the  petitioners  to  convince  the  Com- 
mission that  the  Altoona  Gaslight  &  Fuel  Company  is  not  ren- 
dering adequate  service  to  its  customers  in  the  borough  of  Juni- 
Ata.  While  it  is  true  the  company  has  not  made  any  extensive 
extensions  during  the  past  several  years  in  this  growing  commu- 
nity, it  cannot  be  determined  from  the  testimony  that  it  has 
been  wholly  negligent.  The  investment  of  this  corporation  is 
placed  at  $70,000  in  the  borough  of  Juniata*  Since  1907  it  has 
been  paying  reasonable  dividends  on  its  preferred  stock.  It  is 
now  supplying  332  customers. 

There  is  no  contention  that  the  People's  Natural  Gas  Com- 
pany will  not  live  up  to  its  contract  with  the  borough.  It  is 
obtaining  its  supply  of  natural  gas  from  about  600  wells  owned 
by  it,  and  purchases  gas  from  3,600  other  wells  in  West  Vir- 
ginia. It  completed  its  line  across  the  moimtain  into  Altoona 
during  the  year  1913,  at  a  cost  of  $460,000,  with  a  now  total  in* 
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vestment  in  that  city  of  about  $530,000.  Its  principal  officer 
estimates  an  expenditure  in  tiie  borough  of  Juniata  of  about 
$65^000,  and  expects  to  serve  about  1,300  customerB,  anticipat* 
ing  a  5  per  cent  increase  each  year. 

For  the  above  stated  reasons  and  under  all  the  facts  in  the 
case,  the  Commission  is  of  the  opinion  that  the  ordinance  fran- 
chise contract  between  the  People's  Natural  Oas  Company  and 
the  borough  of  Juniata  should  be  approved,  and  an  order  will 
be  so  entered. 

By  the  Commission,  Samuel  W.  Peonypacker,  Chairman. 


PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION, 

IN  EE  CITY  OP  WILLIAMSPORT. 

[Municipal  Contract  Docket  No.  17,  1915.] 

MunUHpality '^  Contraot    for   Ureet    Ughting '^  BravimUma    not    con- 
tained in  advertisement  t4yr  hido. 

A  municipality  required  by  statute  to  award  all  work  to  be  done 
for  the  city  to  the  lowest  responsible  bidder  cannot  make  a  contract 
with  an  electric  lighting  company  to  light  the  streets,  parks,  and  pub- 
lic places  of  the  city,  containing  a  provision  that  the  company  should 
have  six  months  within  which  to  erect  poles,  wires,  lamps,  etc.,  where 
the  advertisement  for  bids  published  by  the  city  contained  no  specifi- 
cation or  condition  as  to  the  length  of  time  to  be  allowed  for  the  erec- 
tion of  poles,  wires,  etc. 

Commission -^  Jurisdictitm -^  Contract   for   municipal   lighting  ^^  Be^ 
termination  of  the  question  of  validity. 

The  Pennsylvania  Commission,  under  its  statutory  powers  to 
approve  contracts  for  municipal  lighting  only  if  and  when  the  Com- 
mission shall  find  or  determine  that  the  granting  or  approval  of  such 
contract  is  necessary  or  proper  for  the  service,  accommodation,  con- 
venience, or  safety  of  the  public,  has  jurisdiction  to  determine  the 
question  whether  a  contr&ct  made  by  a  municipality  with  an  electric 
lighting  company  is  invalid  in  that  it  contains  a  material  provision 
which  was  not  contained  in  the  advertisement  for  bids  published  by 
the  city. 

Com,m,ission -^  Jurisdiction -^  Puhlio  service  company  law -^  Question 
of  validity. 

A  complaint  by  a  dty  of  the  unoonstitutiooality  of  a  provision 
in  the  public  service  company  law  requiring  the  approval  by  the  Com- 
mission of  contracts  for  municipal  lighting  will  not  be  entertained  by 
the  Commission  where  the  city,  by  filing  and  failing  to  withdraw  its 
petition  that  such  a  contract  be  approved,  necessarily  asserts  the  con* 
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•titutional  ezifttenoe  of  Jnrisdietion  to  approTe  rach  eontracts,  this  en- 
tirely aaide  from  the  question  whether  it  is  competent  for  the  Com- 
mission to  assert  the  unconstitutionality  of  any  provision  of  the  act  of 
the  legislature  which  created  it. 

[May  7,  1915.1 

AppiJOA.Tioir  by  the  city  for  the  approval  of  a  contract  for 
municipal  lighting ;  denied  upon  the  ground  that  the  contract  was 
invalid  as  containing  provisions  not  contained  in  tiie  advertise- 
ment for  bids. 

Appearanoea:  Herbert  T.  Ames,  representing  the  Lighting 
Company ;  Frank  P.  Cummings,  City  Solicitor,  and  Mortimer  C. 
Rhone,  representing  the  city  of  Williamsport;  Alex.  Simpson, 
Jr.,  representing  the  protestant. 

By  the  Commission:  In  this  case  the  city  of  Williamsport 
filed  a  petition  praying  that  the  Commission  issue  a  certificate  of 
public  convenience,  evidencing  its  approval  of  a  contract  made 
with  it  by  the  Citizens'  Electric  Company  for  the  lighting  of  the 
streets,  parks,  and  public  places  of  said  city,  for  a  period  of  ten 
years  from  the  1st  day  of  December,  1914,  the  said  contract, 
advertisements,  and  bid  of  the  Citizens*  Electric  Company  and 
the  ordinance  making  provision  for  lighting  and  awarding  said 
contract  being  submitted  to  the  Commission  with  the  said  peti- 
tion. 

The  petition  states  in  the  concluding  paragraph  that  the  peti- 
tioner "verily  believes  that  the  approval  of  the  contract  aforesaid 
is  necessary  or  proper  for  the  service,  accommodation,  conven- 
ience, or  safety  of  the  public,  prays"  that  the  Commission  ^'ap- 
prove said  contract  and  issue  thereon  a  certificate  of  public  con- 
venience ...  as  provided  by  article  III.  §  11,  and  article 
V.  §§  18  and  19,  of  the  Public  Service  Company  law  of  the  com- 
monwealth of  Pennsylvania,  approved  the  26th  day  of  July,  1913 
(P.  L.  1374)." 

As  set  forth  in  a  subsequent  amendment  to  the  first  paragraph 
of  the  said  petition,  the  petitioner,  the  city  of  Williamsport,  is  a 
municipal  corporation,  being  a  city  of  the  third  class.  As  such 
it  is  subject  to  the  provisions  of  the  recent  third  class  city  act, 
approved  June  27,  1913  (P.  L.  568),  "providing  for  the  incor- 
poration, regulation,  and  government  of  cities  of  the  third  class ; 


Digitized  by  LjOOQ IC 


702  PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

r^;ulathig  nomination  and  election  of  mimicipal  offleears  therein  ; 
and  repealing,  consolidating,  and  extending  existing  laws  in  rela- 
tion thereto/^ 

Section  5  of  article  IV.  of  this  act  of  assembly  contains  a  pro- 
vision in  substance  and  effect  like  that  contained  in  §  6  of  the 
act  of  May  28,  1874  (P.  L.  280),  relative  to  work  and  materials 
to  be  done  and  furnished  for  the  city.    It  provides  as  follows : 

"Section  6.  All  stationery,  paper  and  fuel  used  in  the  coun- 
cils and  in  other  departments  of  the  city  government,  and  all  work 
and  materials  required  by  the  city,  shall  be  furnished,  and  the 
printing,  advertising,  and  all  other  kinds  of  work  to  be  done  for 
the  city,  except  ordinary  repairs  of  hij^ways,  sewers  and  other 
public  improvements,  shall  be  performed,  under  contract  to  be 
given  to  the  lowest  responsible  bidder,  under  such  regulations  as 
shall  be  prescribed  by  ordinance,  etc^^ 

It  appears  from  the  said  petition  and  accompanying  exhibits 
that  the  city  advertised  for  bids  upon  terms  and  specifications 
which  contained  no  specification  or  condition  as  to  the  length  of 
time  to  be  allowed  for  the  erection  of  poles,  wires,  etc.  The  bid 
of  the  Citizens'  Electric  Company  made  October  26, 1914,  under 
this  advertisement,  which  was  accepted  by  the  ordinance  approved 
Xovember  17,  1914,  was  upon  the  condition  expressly  set  forth 
in  said  bid: 

"That  the  Citizens'  Electric  Company  be  given  a  reasonable 
period  of  time  after  contract  and  bond  are  approved  to  erect  its 
poles,  wires,  and  lamps  and  other  appliances  for  the  successful 
performance  of  the  terms  of  the  contract'' 

In  the  contract  subsequently  entered  into  between  the  city  of 
Williamsport  and  the  Citizens'  Electric  Company  on,  to  wit,  Jan- 
uary 21,  1915,  reference  is  made,  as  part  and  parcel  thereof,  to 
the  ordinance  of  the  city  of  Williamsport  passed  December  18, 
1914,  w'hich,  in  §  3  thereof,  fixed  a  period  of  six  months  as  the 
time  within  which  poles,  wires,  and  other  equipment  should  be 
erected  and  light  furnished  by  the  Citizens'  Electric  Company 
under  the  said  contract  Said  §  3  of  this  ordinance  provides  that 
^'the  Citizens'  Electric  Company  shall  furnish  to  the  city  ot 
Williamsport  the  light  required  to  be  furnished  by  it  under  its 
contract  with  the  city,  within  six  months  from  the  date  when 
said  contract  becomes  effective  according  to  law,"  etc 
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Upon  the  face  of  the  city's  petition  it  therefore  conclusively 
appears  that  the  contract  which  was  awarded  by  the  city  to  the 
Citizens'  Electric  Company  and  the  contract  which  was  actually 
made  by  the  Citizens'  Electric  Company  with  the  cily  on  January 
21,  1915,  contained  a  material  term  and  condition  which  made 
the  contract  thus  entered  into  a  different  contract  from  that  upon 
which,  under  the  specifications,  proposal,  and  advertisement, 
the  bids  were  invited.  For  this  reason  we  are  of  opinion,  in 
accordance  with  the  contention  of  the  counsel  for  the  Lycoming* 
Edison  Company,  protestant,  and,  as  expressed  in  the  opinion 
given  by  the  city  solicitor  of  Williamsport  to  the  council  of  that 
city,  that  the  said  contract  was  not  "given  to  the  lowest  responsi- 
ble  bidder,"  as  required  by  the  express  provisions  of  §  5  of  article 
IV.  of  said  act  of  June  27,  1913,  governing  the  making  of  con- 
tracts of  this  character  by  cities  of  the  third  class,  and  that  the 
contract  so  attempted  to  be  made  is,  therefore,  illegal,  null,  and 
void.  Under  the  judicial  decisions  interpreting  the  meaning  and 
effect  of  the  similar  mandate  contained  in  §  6  of  the  act  of  May 
23,  1874  (R  L.  230),  this  would  seem  to  be  clear.  Mazet  v. 
Pittsburgh,  137  Pa.  548,  20  Atl.  693,  and  Louchheim  v.  Phila- 
delphia, 218  Pa.  100,  66  Atl.  1121;  Eyan  v.  Ashbridge,  10  Pa. 
Dist.  R  153. 

The  question  in  such  a  case  is  not  whether  there  was  actual 
fraud  in  the  awarding  of  the  contract,  but  whether,  in  the  speci- 
fications and  proposals  upon  which  the  bids  have  been  invited^ 
a  common  standard  has  been  fixed,  by  which  to  measure  the  re* 
spective  competitive  bids,  otherwise  there  cannot  be  said  to  be  any 
real  competition  in  the  bidding  or  an  award  of  the  contract  to  the 
lowest  responsible  bidder,  which  the  statute  imperatively  requires. 
Mazet  V.  Pittsburgh,  supra.  Whatever  doubt  there  could  be  said 
to  exist  upon  this  point  in  a  case  where,  as  here,  the  undisputed 
facts  show  that  the  specifications  and  proposals  upon  which  the 
bids  were  invited  did  not  designate  the  time  for  the  performance 
of  the  contract,  has  beer  set  at  rest  by  the  recent  decision  of  the 
supreme  court  in  Edmundson  v.  Board  of  Public  Education,  de- 
cided March  22, 1915.  In  that  case  the  supreme  court  of  the  com- 
monwealth held,  reversing  the  decree  of  the  court  below,  that  a 
contract  made  by  the  board  of  public  education  of  the  school  dis- 
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trict  of  the  city  of  Pittsbnrgh  for  the  construction  of  a  school 
building  was  null  and  void  under  the  provisions  of  §  617  of  the 
School  Code,  requiring  that  such  contract  shall  be  awarded  *'to 
the  lowest  and  best  bidder/'  etc.,  because  the  specifications  and 
proposals  failed  to  designate  any  date  for  the  completion  of  the 
building. 

Chief  Justice  Brown,  delivering  the  opinion  of  the  court,  said 
that  this  provision  in  the  School  Code  "means  that  by  due  public 
advertisement  bidders  must  have  an  opportunity  of  being  in- 
formed of  what  the  school  district  will  require  in  awarding  a 
contract  for  the  construction  of  a  school  building.  When  bids  are 
thus  invited  through  due  public  notice,  it  goes  without  saying 
that  bidders  ought  to  be  asked  to  make  their  bids  from  *a  common 
standard :'  Mazet  v.  Pittsburgh,  supra.  All  ought  to  bid  upon 
exactly  the  same  basis.  Competitive  bidding  necessarily  implies 
this.  However  far  apart  the  bids  may  be,  all  bidders  propose  to 
do  the  thing  called  for.  Each  proposes  to  do  the  same  thing, 
though  they  may  differ  as  to  the  compensation  to  be  paid  them, 
and  all  ought  to  bid  upon  exactly  the  same  basis,  if  there  is  to  be 
fair  competitive  bidding.  .  •  .  That  bidders  may  put  in 
their  bids  upon  a  common  basis,  or  from  a  common  standard,  thqr 
should  be  informed,  by  the  advertisement  or  the  specifications  on 
file,  of  (1)  the  quantity  or  amount  of  the  work  or  supplies,  when- 
ever it  can  be  specified;  (2)  the  time  within  which  the  work  is 
to  be  finished  or  the  supplies  furnished;  (8)  the  manner  in  whidi 
the  work  is  to  be  done ;  (4)  the  quality  of  the  materials,  if  any, 
to  be  furnished;  and  (5)  any  other  matter  necessary  to  enable 
bidders  to  bid  intelligently.  .  .  .  How,  then,  can  it  be  said 
that  the  competitive  bids  in  this  case  were  properly  invited  or 
properly  made?  If  they  were  not  invited  in  disregard  of  an 
express  statutory  requirement,  they  were  in  violation  of  a  clearly 
implied  one. 

The  School  Code  provides  for  competitive  bids,  and,  upon 
grounds  of  public  policy  and  under  the  rules  regulating  the 
awarding  of  contracts  by  public  authorities  if  the  esrontial  ele- 
ment of  the  time  of  the  completion  of  a  contract  may  be  omitted 
from  the  specifications  upon  which  bids  are  asked,  there  cannot 
be  fair  competitive  bidding.     On  the  other  hand,  by  omitting 
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the  element  of  time  from  proposals,  it  is  easy  to  conjecture  how 
the  door  to  the  perpetration  of  fraud  may  be  opened.  .  .  . 
If  the  bidders  had  all  been  pnt  upon  a  common  basis  as  to 
the  time  for  the  completion  of  the  building,  who  can  say  that  the 
school  board  would  not  have  accepted  a  lower  bid  as  being  the 
best  ?  The  decree  of  the  court  below  cannot  be  sustained.  It  is 
therefore  reversed,  the  bill  is  reinstated,  and  it  is  now  ordered, 
adjudged,  and  decreed  that  the  contract  made  and  entered  into 
between  the  board  of  public  education  of  the  school  district  of  the 
city  of  Pittsburgh  and  James  L.  Stuart,  on  November  10,  1914, 
is  illegal,  null,  and  void,"  etc. 

The  undisputed  facts  appearing  upon  the  face  of  the  city's 
petition  and  exhibits  accompanying  the  same  thus  show  that  the 
contract  attempted  to  be  made  between  the  Citizens'  Electric 
Company  and  the  city  contains  a  provision  which  gives  the  Citi- 
zens' Electric  Company  a  period  of  six  months  within  which  to 
furnish  the  light  to  the  city  provided  for  by  the  contract,  upon 
which  essential  provision  the  city  gave  no  opportunity  to  other 
companies  to  bid  in  competition.  It  would  thus  seem  entirely 
clear  that  the  illegality  of  the  contract  is  conclusively  established. 
The  finding  of  this  Commission  in  Ee  Petition  of  City  of  Pittston 
for  Approval  of  Street  Lighting  Contract  with  Citizens'  Electric 
Illuminating  Company,  Municipal  Contract  Docket  No.  103, 
1914,  was  predicated  upon  an  entirely  diiFerent  state  of  facts. 

If  the  contract  is  illegal  and  void  for  the  reasons  above  stated, 
and  if  it  is  within  the  province  of  this  Commission  to  so  deter- 
mine, the  point  is  made  by  counsel  for  the  protestant  company 
that  the  certificate  of  public  convenience  approving  such  illegal 
and  void  contract  cannot,  under  the  provisions  of  the  Public  Serv- 
ice Company  law,  lawfully  be  issued  by  the  Commission. 

It  is  urged,  however,  by  the  special  counsel  for  the  city  and 
by  counsel  for  the  Oitizens'  Electric  Company,  that  the  question 
whether  or  not  the  contract  entered  into  by  the  city  with  the  Citi- 
zens' Electric  Company  is  illegal  and  void  is  a  judicial  question 
exclusively  for  the  courts,  and  not  for  the  Commission,  to  deter- 
mine. 

In  support  of  this  argument,  attention  is  called  to  the  fact  that 
the  Commission  is  an  administrative  agency,  and  so  denominated 
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in  the  act  by  >vhich  it  is  established,  and  that  under  the  terms  <»f 
that  act  it  is  no  part  of  the  function  of  the  Commission  to  pass- 
upon  the  question  of  the  legality  or  ill^ality,  under  the  provisions^ 
of  the  third-class  city  act  of  June  27,  1913,  of  the  contract  sub- 
mitted  for  approval.  With  this  conception  of  the  nature  and 
scope  of  the  inquiry  presented  to  the  Commission  by  the  present 
application,  we  cannot  agree.  Under  the  11th  section  of  article^ 
III.  of  the  Public  Service  Company  law,  the  contract  submitted 
is  invalid  without  the  "approval"  of  the  Commission.  It  would 
seem  a  contradiction,  in  terms,  to  hold  that  the  Commission,, 
which  is  the  agency  established  by  the  act  of  the  legislature  for 
the  determination  of  the  question  whether  or  not  the  contract 
should  be  approved,  should  be  required  by  law  to  place  its  stamp- 
of  approval  upon  a  contract  which  is  made  or  attempted  to  be 
made  by  a  public  service  company  with  a  municipal  corporation, 
in  violation  of  that  which  the  legislature  of  the  Commonwealth 
has  declared  shall  be  the  public  policy  that  shall  govern  the  mak- 
ing of  such  contract  Under  the  express  provisions  of  §  18  of 
article  V.  of  the  Public  Service  Company  law,  the  approval  of 
the  contract  which  is  prayed  for  can  lawfully  be  given  "only  if 
and  when  the  said  Commission  shall  find  or  determine  that  the 
granting  or  approval  of  such  application  is  necessary  or  proper 
for  the  service,  accommodation,  convenience,  or  safety  of  the  pub- 
lic." The  act  thus  makes  it  necessaiy  for  the  Commission  to- 
make  this  finding  or  determination  before  such  approval  can  be 
given. 

The  question  whether  or  not  the  contract  submitted  has  been 
made  or  attempted  to  be  made  contrary  to  the  provisions  of  said, 
act  of  June  27,  1913,  is  certainly  pertinent  to  this  inquiry  which 
the  Commisfldon  must  necessarily  determine  administratively  as 
a  condition  precedent  to  the  granting  of  the  approval  which  is 
sought  This  must  be  so,  because  if  such  contract  has  been  made 
or  attempted  to  be  made  in  violation  of  the  mandate  of  the  act 
of  assembly  which  declares  the  public  policy  of  the  commonwealth 
with  regard  to  the  manner  in  which  such  contracts  shall  be  made 
by  cities  of  the  third  class,  this  Commission  can  hardly  hold  that 
it  is  a  contract  which  is  *^necessary  or  proper  for  the  service,  ac- 
commodation,  or  convenience  of  the  public"    The  fact  that  th» 
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determination  of  such  a  question  is  by  an  agency  of  the  govern- 
ment exercising  administrative  functions  in  no  wise  affects  the 
power  and  the  duty  of  the  Commission  to  make  it  The  findings^ 
determinations^  and  orders  of  the  Commission  are  in  the  exercise 
of  a  governmental  authority  which,  in  its  nature^  broadly  speak- 
ingy  pertains  to  the  executive  and  legislative  departments  of  the 
government,  and  partakes  also  of  the  characteristics  of  the  ex- 
ercise of  judicial  functions.  In  reaching  such  determinations 
and  in  making  such  orders  it  is,  of  necessity,  called  upon  to  ex- 
ercise, incidentally,  functions  which  are  quasi  judicial  in  their 
nature,  and  to  pass  upon  questions  of  law  of  the  kind,  at  least, 
which  is  involved  in  the  present  application.  Eeagan  v.  Farmers' 
Loan  &  T.  Co.  164  U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com.  Eep, 
560,  14  Sup.  Ct  Kep.  1047 ;  Prentis  v.  Atlantic  Coast  Line  Co. 
211  U.  S.  210,  53  L.  ed.  150,  29  Sup.  Ct.  Rep.  67;  Louisville  & 
N.  E.  Co.  V.  Garrett,  231  U.  S.  298,  58  L.  ed.  229,  34  Sup.  Ct 
Rep.  48.  Regulation  upon  any  other  principle  of  administrative 
action  would  be  largely  nugatory. 

In  West  Jersey  &  S.  R.  Co.  v.  Public  Utility  Comrs.  (opinion 
of  court  of  errors  and  appeals  of  New  Jersey,  April  22,  1915), 
the  only  question  argued  by  counsel  was  whether  the  Commission 
had  the  power,  under  the  Public  Utilities  act,  to  disapprove,  as 
it  did,  the  lease  of  a  railroad  property  and  franchises  upon  the 
ground  that  in  the  judgment  of  the  Commission  the  lease  "would 
be  inimical  to  the  interests  of  the  state  and  its  citizens."  The 
power  of  the  Board  to  disapprove  the  lease  if  it  were  made  con- 
trary to  the  provisions  of  the  Xew  Jersey  statutes  was  not 
doubted.  On  the  contrary,  counsel  for  the  appellant  contended 
(to  quote  from  the  opinion  of  the  court),  "that  the  limit  of  the 
power  of  approval  thus  conferred  is  to  determine  whether  the 
conditions  exist  under  which  the  statute  authorizes  a  lease  to  be 
made,  and  whether  the  statutory  procedure  with  relation  thereto 
has  in  all  respects  been  followed." 

The  determinations  and  orders  of  the  Commission  are  subject 
to  judicial  review  upon  appeal,  and  may  be  reversed  by  the  appel- 
late courts  if  not  made  "in  conformity  with  law,"  or  the  record 
remanded  to  the  Commission  for  the  correction  of  any  legal  error* 
(Article  VI.  §  24,  Public  Service  Company  law.) 
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However  much  for  the  service,  acoommodation,  and  con- 
venience of  the  public  the  approval  of  this  contract  might  others 
wise,  upon  investigation  and  the  taking  of  testimony,  prove  to  be 
a  certificate  of  public  convenience  approving  the  contract  cannot 
be  issued,  since  the  contract  violates  the  plain  mandate  of  the 
act  of  June  27, 1913,  declaring  in  effect  that  a  contract  attempted 
to  be  made,  as  was  the  present  one,  is  not  proper  for  the  public 
convenience,  under  the  public  policy  of  the  commonwealth.  The 
latter  act  of  assembly  and  similar  legislation  governing  the  mak- 
ing of  contracts  by  municipalities  is  neither  expressly  nor  im- 
pliedly repealed  by  the  Public  Service  Company  law.  The  latter 
statute  nowhere,  of  itself,  prohibits  competition  between  public 
service  companies,  although  a  discretion  is  vested  in  the  Commis- 
sion to  regulate  such  competition,  under  the  various  provisions 
of  said  act  Pennsylvania  Utilities  Co.  v.  Lehigh  Nav.  Electric 
Co.  18  Dauphin,  Co.  Rep.  146.  See  also  the  reports  of  this 
Commission  in  Slate  Belt  Teleph.  &  Teleg.  Co.  v.  Blue  Mountain 
Teleph.  &  Teleg.  Co.  (Application  of  Blue  Mountain  Teleph. 
&  Teleg.  Co.  for  Certificate  of  Public  Convenience),  Complaint 
Docket  No.  156;  Application  of  Raystown  Water  Power  Co.  for 
Approval  of  Contract  with  Borough  of  Mount  Union — Municipal 
Contract  Docket,  No.  388,  1914.  See  also  Report  of  New  Jersey 
Commission  in  Re  Petition  for  Approval  of  Ordinance  Granted 
to  Phillipsburg's  Light,  Heat  &  P.  Co.  (Feb.  3,  1914). 
'  In  the  exercise  of  a  sound  legal  discretion  after  investigation 
and  hearing,  the  Commission  may  determine  that  a  contract, 
though  concluded  by  a  public  service  company  with  a  municipal- 
ity, in  full  conformity  with  the  provisions  of  legislation  requiring 
competitive  bidding  as  a  condition  precedent  to  the  making  of  the 
contract,  is,  nevertheless,  "not  necessary  or  proper  for  the  serv- 
ice, accommodation,  convenience,  or  safety  of  the  public.'*  Pub- 
lic Service  Company  Law,  §  18,  article  V;  Intermountain  Rate 
Cases  (United  States  v.  Atchison,  T.  &  S.  F.  R.  Co.)  234  U.  S. 
4Y6,  58  L.  ed.  1408,  34  Sup.  Ct.  Rep.  986;  West  Jersey  &  S.  R. 
Co.  V.  Public  Utility  Comrs.  (court  of  errors  and  appeals  of 
New  Jersey — April  22,  1915),  supra.  The  legislation  above 
mentioned,  governing  the  making  of  contracts  by  municipali- 
ties, is,  to  that  extent,  modified  so  far  as  the  making  of  con- 
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tracts  with  public  service  companies  is  concerned,  but  there  is 
no  warrant  for  holding  that  the  act  of  June  27,  1913,  or  similar 
legislation,  has  been  impliedly  repealed  by  the  Public  Service 
Company  law  of  July  26,  1913,  and  is  no  longer  in  force  or 
effect.  Erie  v.  Bootz,  72  Pa.  196,  (Sharswood,  J.) ;  Lutz's 
Case,  8  Pa.  Co.  Ct  133  (Endlich,  J.) ;  Sifred  v.  Com.  104  Pa. 
179,  4  Am.  Crim.  Eep.  304;  Hendrix's  Account,  146  Pa.  285, 
23  Atl.  435 ;  Com.  v.  Vetterlein,  21  Pa.  Super.  Ct.  587. 

In  the  exercise  of  the  discretion  vested  in  the  Commission 
to  determine  whether  or  not  a  contract  of  the  nature  of  the 
present  one,  made  by  a  municipality  with  a  public  service  com- 
pany, to  light  the  streets  of  the  municipality,  or  for  the  perform- 
ance of  some  other  service  which  the  municipality  itself  has  the 
right  to  perform  (see  Report  of  the  Commission  in  Re  Applica- 
tion of  the  Borough  of  Gettysburg  for  Approval  of  the  Con- 
struction and  Operation  of  an  Electric  Plant  for  Lighting  the 
Streets  of  the  Borough,  No.  298,  Application  Docket  1914),  due 
weight  is  to  be  given  to  the  fact  that  the  municipality  itself 
might  perform  the  service  in  question,  under  its  unrestricted 
local  government  authority  so  to  do.  Were  it  not  that  the 
contract  submitted  in  the  present  case  has  been  made  contrary 
to  the  public  policy  of  the  commonwealth,  as  declared  by  said 
act  of  June  27,  1913,  the  consideration  last  above  mentioned 
would  be  duly  taken  into  account. 

The  city  of  Williamsport,  in  the  brief  filed  with  the  Commis- 
sion by  its  special  counsel,  in  addition  to  denying  the  illegality 
of  the  contract  and  denying  the  jurisdiction  of  the  Commis- 
sion to  pass  upon  such  question  of  legality  or  illegality,  makes 
the  further  claim  to  the  Commission  that  the  provisions  of  the 
Public  Service  Company  law  under  which  the  city's  petition 
for  the  approval  of  the  contract  is  filed  are  unconstitutional  and 
void.  In  this  branch  of  argument  the  city  is  in  the  anomalous 
position  of  claiming  that  the  very  jurisdiction  which  it  requires 
the  Commission  to  exercise  cannot  be  exercised,  because  it  is 
null  and  void,  as  contravening  the  limitations  placed  by  the 
state  Constitution  upon  the  legislative  power.  The  city,  by  the 
filing  of  the  petition  invoking  the  exercise  of  the  jurisdiction  to 
approve  the  contract,  necessarily  asserts  the  constitutional  exist- 
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cnce  of  that  jurisdixition,  which  later  in  the  next  breath,  it 
denies,  though  it  does  not  withdraw  its  said  petition. 

Under  these  circumstances  we  do  not  think  that  upon  any 
proper  principle  of  administration  such  complaint  of  uncon- 
stitutionality could  be  entertained,  even  if  it  could  otherwise 
properly  be  held  to  be  competent  for  the  Commission  to  assert 
the  unconstitutionality  of  any  provision  of  the  very  act  of  the 
legislature  which  created  it.  Complaints  against  the  constitu- 
tionality of  an  act  of  the  legislature  are  not  entertained  even  by 
the  courts  under  like  circumstances.  Southern  R.  Co.  v.  King, 
21Y  U.  S.  524,  54  L.  ed.  868,  30  Sup.  Ct.  Rep.  594;  Engel  v. 
O'Malley,  219  TJ.  S.  128,  55  L.  ed.  128,  31  Sup.  Ct.  Rep.  190. 

The  authorities,  however,  appear  clearly  to  fully  support  the 
opinion  that  the  provisions  of  the  Public  Service  Company  law 
referred  to  by  the  special  counsel  for  the  city,  or  by  the  coun- 
sel for  the  Citizens'  Electric  Company,  who  also  filed  a  brief 
with  the  Commission,  are  not  unconstitutional,  for  any  of  the 
reasons  assigned  by  them.  State  ex  rel.  Eastern  Teleph.  & 
Teleg.  Co.  v.  Public  Utility  Comrs.  85  K  J.  L.  511,  89  Atl. 
924,  and  decision  of  the  supreme  court  of  Xew  Jersey,  after- 
ward affirmed  by  the  court  of  errors  and  appeals  of  that  state, 
and  West  Jersey  &  S.  R  Co.  v.  Public  Utility  Comrs.  supra. 
Atlantic  Coast  Line  R.  Co.  v.  North  Carolina  Corp.  Commis- 
sion, 206  U.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct  Rep.  58 J,  11  Ann. 
Cas.  398;  Union  Bridge  Co.  v.  United  States,  204  U.  S.  364, 
51  L.  ed.  523,  27  Sup.  Ct  Rep.  367 ;  Monongahela  Bridge  Co. 
V.  United  States,  216  U.  S.  177,  54  L.  ed.  435,  30  Sup.  Ct  Rep. 
356;  United  States  v.  Grimaud,  220  U.  S.  506,  55  L.  ed.  563, 
31  Sup.  Ct.  Rep.  480 ;  Louisville  &  N.  R.  Co.  v.  Garrett,  231 
U.  S.  298,  58  L.  ed.  229,  34  Sup.  Ct  Rep.  48 ;  Intermountain 
Rate  Cases  (United  States  v.  Atchison,  T.  &  S.  F.  R.  Co.)  234 
U.  S.  476,  58  L.  ed.  1408,  34  Sup.  Ct  Rep.  986. 

For  the  above  reasons  the  Commission  finds  and  determines 
that  the  approval  of  said  contract  is  not  proper  for  the  service, 
accommodation,  and  convenience  of  the  public,  and  withholds 
its  approval  thereof.  The  petition  of  the  city  of  Williamsport 
for  a  certificate  of  public  convenience  evidencing  the  approval 
of  said  contract  will  be  dismissed. 

An  order  will  be  entered  accordingly. 

By  the  Commission,  Samuel  W.  Pennypacker,  Chairman. 
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PHUilPPINE  ISLANDS  BOARD  OF  PITBMC  UTILITY 
GOMMISSIOX£BS. 

IN  BE  MANILA  BAILROAD  COMPANY. 
[Case  No.  65.] 

Vepreciation  account  ^  Burpo^e. 

Under  the  Public  Utilities  act  relatiag  to  tlie  Pliilippine  Islands, 
the  purpose  of  the  depreciation  account  is  to  protect  the  Btockholders, 
bondholders,  and  creditors  of  the  company. 

Accounting  «  Depreciation  ^  Forms. 

Under  the  Public  Utilities  act  relating  to  the  Philippine  Islands, 
the  depreciation  account  is  to  be  carried  in  accordance  with  such  rules, 
r^n^ations,  and  forms  of  account  as  the  Board  of  Public  Utility  Com- 
missioners may  prescribe. 

DepreeiaUon  ^  Bate  ^  Exam^ination  by  Board. 

Under  the  Public  Utilities  act  applicable  to  the  Philippine  Is* 
lands,  the  Board  of  Public  Utility  Commissioners  is  required  to  de- 
termine and  ascertain,  from  time  to  time,  proper  and  adequate  rates 
of  depreciation,  which  rates  must  be  sufficient  to  provide  the  amounts 
required  over  and  above  the  expense  of  maintenance  to  keep  the  prop- 
erty in  a  state  of  efficiency  corresponding  to  the  progress  of  the  in- 
dustry. 

Depreciation  ^  Definition  ^  Statutes. 

Under  the  Public  Utilities  act  applicable  to  the  Philippine  Is- 
lands, the  depreciation  which  the  Board  of  Public  Utility  Commission- 
ers is  required  to  provide  against  is  irreparable  deterioration  of  prop- 
erty, plus  obsolescence. 

Depreciation  ^  Distinction  between  repairs  and  renewals. 

The  expression,  "expense  of  maintenance,"  as  used  in  the  Public 
Utilities  act  applicable  to  the  Philippine  Islands,  refers  to  expenses  of 
repairs  as  distinguished  from  expenditures  for  renewals,  and  the  Board 
of  Public  Utility  Commissioners  will  require  the  setting  up  of  a  de- 
preciation account  sufficient  to  provide  for  those  renewals  which  are 
not  taken  care  of  as  ordinary  repair  items;  and  the  Commission,  in 
applying  this  view,  will  follow  the  rule  laid  down  by  the  Interstate 
Commerce  Commission  to  the  effect  that  when  costs  of  renewal  to  be 
made  to  any  unit  of  equipment  constitutes  a  major  portion  of  its  value 
as  renewed,  the  depreciation  account  shall  be  charged  with  the  amount 
already  set  aside  corresponding  to  that  unit;  and  the  unit  shall  be  re- 
garded as  retired,  and  the  renewed  equipment  shall  be  considered  an 
addition,  and  the  appraised  cost  thereof  shall  be  included  in  the  appro- 
priate account  for  the  cost  of  the  equipment. 
Depredation ^ Aceountino '^ Sinking  fund  method^ Bates  fixed  by 
beard  —  Expenditures. 

Ther  Public  Utilities  act  applicable  to  the  Philippine  Islands  re- 
quires the  public  utility  affected  to  conform  its  depreciation  accounts 
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to  rates  fixed  by  the  Board,  and  to  set  aside  the  money  so  provided  oiot 
of  the  earnings,  and  to  carry  the  same  in  a  depreciation  fund,  the  in- 
come from  investments  of  moneys  in  such  funds  being  required  likewise 
to  be  carried  in  such  ftmd,  the  expenditure  of  this  fund  being  prohibit- 
ed except  for  depreciation,  improvements,  new  construction,  extensions, 
or  additions  to  the  property  of  the  utility. 

Depreciation  ^  Annual  alltnoance  ^^  Default  in  interest. 

The  Board  of  Public  Utility  CommissionerB  of  the  Philippine  It- 
lands  has  no  power  to  require  the  setting  li^  of  a  depreciation  account 
with  the  consequent  obligation  of  setting  apart  a  fund  when  the  result 
would  be  to  cause  a  default  in  the  payment  of  interest  charges;  but  if 
earnings  are  not  sufficient  to  meet  ail  operating  expenses  including  ac- 
crued depreciation  and  interest  charges,  the  fact  of  such  deficit  must 
appear  in  the  utilities  operation  statements  and  balance  sheets. 

DepreeiatUm^  Rates  of, 

A  proper  and  adequate  annual  rate  of  depreciation  of  locomo- 
tives, passenger  train  cars,  freight  train  cars,  and  work  equipment  cars 
was  found  by  the  Philippine  Islands  Public  Utilities  Commission  to  be 
3  per  cent,  on  steamships  6^  per  cent,  on  steam  launches  15  per  cent,  on 
wooden  motor  laimches  20  per  cent,  on  steel  motor  launches  15  per 
cent,  on  lighters  20  per  cent,  on  the  machinery  of  the  Pandacan  slip- 
way and  plant  9  per  cent;  and  on  the  Pandacan  slipway  20  per  cent,  of 
their  original  cost,  ledger  value,  or  purchase  price. 

Accounting  ^  Retirement  account. 

A  railroad  company  was  required  to  carry  retirement  accounts 
under  various  items  of  equipment  and  plant,  for  the  purpose  of  ad- 
justing the  difference  between  the  ledger  Value  less  salvage  of  such 
items  of  the  equipment  as  may  have  been  retired  from  service,  and  the 
amount  provided  for  such  retirements  through  the  depreciation  ac- 
count. 

[April  6,  1915.] 

Order  against  the  Manila  Eailway  Company  requiring  it  to 
show  cause  why  it  should  not  be  required  to  carry  a  depreciation 
account  for  its  rolling  and  floating  equipment  not  including  such 
equipment  as  has  been  designated  as  construction  equipment 
and  certain  floating  equipment  not  charged  to  Bond  Sections  I 
and  II,  or  the  Manila  Navigation  and  Transportation  Service, 
at  certain  specified  annual  rates;  order  requiring  the  carrying 
of  such  account  granted,  and  made  effective  May  1,  1915. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Board :  This  case  is  before  the  Board  for  decision  on 
its  order  against  the  Manila  Railroad  Company  requiring  that 
company  to  show  cause  why  it  should  not  be  required  to  carry  a 
depreciation  account  for  its  rolling  and  floating  equipment,  not 
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including  such  equipment  as  has  been  designated  as  ^construc- 
tion equipment,"  and  certain  floating  equipment  not  charged  to 
Bond  Sections  I  and  II  or  the  Manila  Navigation  and  Trans- 
portation Service,  at  the  following  annual  rates : 

Rate  of  Depreciation  per  Annum. 

Locomotives,  except  as  noted  above,  passenger  train  cars,  freight  train 

cars,  work  equipment  cars,  except  as  above 3% 

Steamships 5% 

Steam  Launches 5% 

Motor   Launclies    , ^% 

Lighters 20% 

Pandacan  slipway  and  plant 6% 

— ^these  annual  rates  to  be  calculated  on  the  original  cost,  ledger 
value,  or  purchase  price  of  the  respective  items  indicated,  in 
order  to  determine  the  amount  to  be  set  aside  for  depreciation 
each  year. 

On  the  day  and  hour  designated  in  the  order,  the  respondent 
company  appeared  by  its  president,  Mr.  Horace  L.  Higgins,  by 
its  assistant  chief  engineer,  Mr.  Fred  Snowden,  by  its.  chief  ac- 
countant, Mr.  J,  H.  Allan,  and  by  its  general  counjel,  Mr.  W. 
A.  Kincaid. 

The  company  answered  the  order  to  show  cause  by  stating 
that  it  agreed  entirely  to  the  principle  that  a  depreciation  ac- 
count should  be  set  up,  and  that  the  only  question  was  as  to 
the.  rates  of  depreciation  indicated  in  the  order.  After  con- 
siderable discussion,  the  raiboad  company  agreed  that  the  in- 
dicated rate  of  3  per  cent  on  locomotives,  passenger  train  cars, 
freight  train  cars,  and  work  equipment  cars  was  fair;  that  the 
indicated  rate  on  steamships  should  be  increased  to  6^  per  cent ; 
that  the  rate  on  steam  launches  under  normal  circumstances 
should  be  6^  per  cent ;  that  the  indicated  rate  on  wooden  motor 
launches  of  20  per  cent  was  fair;  that  the  rate  on  steel  motor 
launches  should  be  reduced  to  10  per  cent;  that  the  rate  on 
lighters  of  20  per  cent  was  fair;  and  that  the  rate  on  the  Pan- 
dacan slipway  and  plant  of  6  per  cent  was  adequate  and  fair. 

At  the  close  of  the  hearing  the  respondent  company  agreed 
to  submit  the  matter  to  the  Board  on  its  order  and  the  answer 
thereto,  reserving  the  right,  however,  to  revise  the  answer  until 
Mr.- Higgins  should  have  consulted  with  his  experts. 

Subsequently  a  modified  answer  was  presented  in  accordance 
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with  this  reservation,  to  the  effect  that  the  3  per  cent  rate  on 
locomotives,  passenger  train  cars,  freight  train  cars,  and  work 
equipment  cars  is  low,  but  fair  under  the  present  circumstances; 
that  the  rate  of  6  per  cent  on  steamships,  while  fair  under  the 
present  ciitmmstances,  in  normal  circumstances  would  be  low 
because  10  per  cent  is  the  recognized  standard  in  these  waters, 
and  that  6^  per  cent  would  be  fair  under  present  conditions; 
that  the  rate  on  steam  launches  should  be  15  per  cent  in  these 
waters;  that  the  rate  should  be  20  per  cent  on  wooden  motor 
launches  and  15  per  cent  on  steel  motor  launches,  20  per  cent 
on  lighters,  and  6  per  cent  on  the  Pandacan  slipway  and  plant. 

The  revised  answer  contained  the  statement  that  the  usefnl 
life  of  the  rolling  stock  described  in  the  first  item  is  twenty 
years,  after  which  it  has  a  salvage  value  of  from  15  per  cent 
to  20  per  cent  of  its  original  ledger  cost,  and  more  specifically, 
that  the  useful  life  of  locomotives  is  from  twenty  to  twenty-five 
years,  according  to  use,  with  a  salvage  value  at  the  end  of  that 
time  of  25  per  cent  or  a  depreciation  rate  of  3.75  per  cent  per 
annum;  that  the  useful  life  of  passenger  train  cars  is  from 
fifteen  to  eighteen  years,  according  to  use,  widi  a  residual  value 
of  18  per  cent  or  a  rate  of  depreciation  per  annum  of  4.55  per 
cent;  that  the  life  of  freight  train  cars  is  from  eleven  to  four- 
teen years,  according  to  use,  with  14  per  cent  salvage  value  or 
a  6.14  per  cent  depreciation  per  annum;  that  the  useful  life  of 
the  company's  steamships  is  twenty  years;  that  the  useful  life 
of  steam  launches  is  from  six  to  seven  years,  with  practically 
no  salvage  value ;  that  the  useful  life  of  motor  launches  is  from 
six  to  seven  years,  and  the  useful  life  of  wooden  motor  launches 
is  from  five  to  six  years ;  that  the  useful  life  of  lighters  is  not 
over  five  years,  and  that  neither  the  motor  launches  nor  the 
lighters  have  any  appreciable  salvage  value  at  the  end  of  their 
useful  lives ;  that  there  is  a  considerable  portion  of  the  Panda- 
'^an  slipway  and  plant  which  will  not  suffer  depreciation,  as 
for  example,  the  wharf  and  walls ;  that  the  life  of  the  machinery 
is  ten  years,  and  that  of  the  skidway  three  or  four  years,  and 
that  the  machinery  would  have  a  scrap  value  after  its  useful  life 
of  about  14  per  cent  of  its  original  ledger  value. 

The  respondent  company  subsequently  presented  a  brief  in 
yjhich  it  took  the  position  that  in  so  far  as  the  southern  lines  oi 
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the  Manfla  Bailio&d  Company  are  oonoemed,  flie  depToeiation 
accoimt  could  not  be  required  under  the  act  of  Congress  au- 
thorizing the  government  of  the  Philippine  Islands  to  guarantee 
the  payment  of  interest  on  the  bonds  issued  for  the  construction 
of  these  lines,  in  such  a  way  as  to  interfere  with  the  payment 
of  interest  on  those  bonds^  and  that  in  any  case,  under  the  Public 
Utilities  act,  the  physical  segr^ation  of  the  fund  to  be  set  apart 
for  depreciation  is  not  required. 

The  questions  thus  presented  for  decision  are  not  by  any 
means  free  from  di£Sculty,  though  the  Board  is  relieved  from 
embarrassment  by  the  acquiescent  attitude  of  the  respondent 
company  in  regard  to  the  matter.  The  provisions  of  the  Utili- 
ties act  under  which  the  Board  proceeded  in  issuing  its  order 
to  show  cause  are  to  be  found  in  subparagraph  (f)  of  §  16,  as 
follows: 

"Sec.  16.  The  Board  shall  have  power,  after  hearing,  upon 
notice,  by  order  in  writing,  to  require  every  public  utility  as 
herein  defined:  ..•(f)  To  carry,  whenever  in  the  judg- 
ment of  the  Board  it  may  reasonably  be  required,  for  the  pro- 
tection of  stockholders,  bondholders,  or  creditors,  a  proper  and 
adequate  depreciation  account  in  accordance  with  such  rules, 
regulations,  and  forms  of  account  as  the  Board  may  prescribe. 
The  Board  shall  from  time  to  Ume  ascertain  and  determine,  and 
by  order  in  writing  after  hearing  fiz,  proper  and  adequate  rates 
cf  depreciation  of  the  property  of  each  public  utility,  in  accord- 
ance with  such  regulations  or  classifications,  which  rates  shall 
be  suflScient  to  provide  the  amounts  required  over  and  above 
the  expense  of  maintenance  to  keep  such  property  in  a  state  of 
efficieney  corresponding  to  the  progress  of  the  industry.  Each 
public  utility  shall  conform  its  depreciation  accounts  to  the 
rates  so  ascertained,  determined,  and  fixed,  and  shall  set  aside 
the  moneys  so  provided  for  out  of  earnings,  and  carry  the  same 
in  a  depreciation  fund.  The  income  from  investments  of  moneys 
in  such  fund  shall  likewise  be  carried  in  such  fund.  This  fund 
shall  not  be  expended  otherwise  than  for  depreciation,  improve- 
ments, new  constructions,  extensions,  or  additions  to  the  prop- 
erty of  such  public  utility.** 

Identical  or  substantially  similar  provisions  are  to  be  found 
in  the  Public  Utilities  acts  of  Arizona,  California,  Kew  Jersey^ 
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Ohio,  Oregon,  aiid  Wisconsin,  though  little  has  been  done,  so 
far  as  we  have  been  able  to  ascertain,  by  the  Public  Utilities 
Commissions  of  these  states  in  the  exercise  of  the  powers  thus 
conferred  upon  them. 

The  situation  is  further  complicated  by  the  provisions  of  the 
act  of  Congress  of  February  26,  1905,  authorizing  the  govern- 
ment of  the  Philippine  Islands  to  guarantee  the  payment  of  in- 
terest on  bonds  issued  for  the  construction  of  railroads  within 
the  Philippine  Islands,  and  prescribing  the  disposition  of  the 
gross  earnings  of  the  lines  the  bonds  for  the  construction  of 
which  have  been  issued  under  this  aAthority. 

There  is  some  lack  of  precision  in  the  use  of  terms  in  the 
Public  Utilities  act  and  in  the  act  of  Congress  referred  to,  and. 
a  careful  analysis  of  the  provisions  of  the  Public  Utilities  act 
quoted  above  is  necessary  in  order  to  determine  the  measure  and 
extent  of  the  powers  of  this  Board  in  regard  to  the  matter. 

The  provisions  of  the  Public  Utilities  act  relating  to  depre- 
ciation funds  and  accounts  as  quoted  above,  disclose 

(1)  That  the  purpose  of  the  depreciation  account  is  to  pro- 
tect the  stockholders,  bondholders,  and  creditors  of  the  company. 

(2)  The  account  is  to  be  carried  in  accordance  with  such 
rules,  regulations,  and  forms  of  account  as  the  Board  may  pre- 
scribe. • 

The  Manila  Railroad  Company  has  been  conforming  its  ope^ 
ation  accounts  for  some  time  to  the  form  of  accounting  for  rail- 
roads prescribed  by  the  Interstate  Commerce  Commission.  The 
Interstate  Commerce  Commission,  on  July  1,  1914,  modified  its 
system  of  accounting  as  prescribed  oh  the  1st  day  of  July,  1907, 
and  the  supplement  thereto  effective  July  1,  1908.  The  Manila 
Railroad  Company  is  now  conforming  to  the  new  system  of  ac- 
counting. 

Under  this  system  of  accounting,  operating  expense  accoimta 
are  divided  into  eight  general  classes,  with  only  five  of  which  the 
Manila  Railroad  Company  has  anything  to  do.  The  first  of 
these  five  general  accounts  is  maintenance  of  way  and  struc- 
tures, and  is  composed  of  seventy-nine  items ;  the  second  of  these 
general  accounts  is  maintenance  of  equipment,  and  consists  of 
thirty-seven  items;  the  third  of  these  general  accounts  is  traffic 
and  is  divided  into  nine  items;  the  fourth  of  these  general  ac- 
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counts  is  transportation — rail  linos — and  is  divided  into  fifty 
items ;  the  fifth  is  general^  and  is  divided  into  twelve  items. 

The  Interstate  Commeree  Conynission  makes  it  optional  with 
railroad  companies  whether  or  not  to  carry  any  depreciation 
accounts  as  to  any  of  the  items  under  the  first  general  account, 
namely,  maintenance  of  way  and  structures.  As  to  maintenance 
of  equipment,  the  Interstate  Commerce  Commission  requires  the 
carrying  of  a  proper  and  adequate  depreciation  account,  but 
leaves  the  rate  to  be  based  upon  such  percentage  of  the  original 
cost,  ledger  value,  or  purchase  price  of  such  equipment  as  may 
be  determined  to  be  equitable  from  the  carrier's  experience  and 
best  sources  of  information  as  to  the  average  current  loss  from 
depreciation.  A  statement  of  the  percentages  used  by  the  car- 
rier for  computing  these  charges,  together  with  the  estimated 
life  of  the  equipment  upon  which  such  percentages  are  based, 
is  required  to  be  included  in  the  annual  report  of  the  carrier 
to  the  Commission.  Betirement  accounts  are  also  required  to 
be  carried  in  connection  with  all  of  the  equipment  items.  These 
retirement  accounts  cover  the  amounts  necessary  to  adjust  the 
difference  between  the  ledger  value  less  salvage  of  such  items  as 
may  have  been  retired  from  service  and  the  amount  provided  for 
such  retirements  through  the  depreciation  account. 

It  will  be  necessary  to  cover  this  point  in  dictating  the  ruleSy 
regulations,  and  forms  of  account  which  the  Board  will  pre- 
scribe  in  the  carrying  out  of  its  order. 

(3)  The  Board  is  required  to  determine  and  ascertain  from 
time  to  time  proper  and  adequate  rates  of  depreciation,  which 
rates  must  be  sufficient  to  provide  the  amounts  required  over  cmd 
above  the  expense  of  mmntenance  to  keep  such  property  in  a 
state  of  efficiency  corresponding  to  the  progress  of  the  industry. 

It  is  difficult  to  reconcile  this  language  with  the  classification 
of  operating  expenses  prescribed  by  the  Interstate  Commerce 
Commission  and  with  the  form  of  accounts  now  carried  by  the 
respondent  company.  This  difficulty  arises  from  the  fact  that 
the  loss  due  to  depreciation  is  regarded  by  the  Interstate  Com- 
merce Commission  as  a  maintenance  expense,  and  is  provided 
for  under  maintenance  of  way  and  structures  accounts  and  main* 
tenancy  of  equipment  accounts.  An  interpretation  of  the  lan- 
guage of  the  act  in  harmony  with  this  classification  would  con- 
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fine  this  Board  in  fixing  depreciation  rates  to  the  amount  re- 
quired to  provide  against  obsolescenca  We  cannot  believe  that 
this  was  the  intention  of  the  legislature,  since  such  an  interpre- 
tation would  exclude  from  the  depreciation  account  that  provision 
against  irreparable  wear  and  tear  which  it  is  the  principal  func- 
tion of  a  depreciation  account  to  provide  against.  In  other 
words,  we  cannot  believe  that  the  expression  "maintenance/'  as 
tised  in  the  Public  Utilities  act  means  the  same  as  "maintenance" 
as  used  by  the  Interstate  Commerce  Commission  in  its  classi- 
fication of  operating  expenses. 

Our  view  is  that  the  expression,  "expense  of  maintenance," 
ds  used  in  the  Public  Utilities  act  has  reference  to  that  current 
expense  which  is  required  from  year  to  year  to  keep  the  equip- 
ment in  current  repair.  We  take  the  view  that  the  deprecia- 
tion which  we  are  required  to  provide  against  in  these  proceed- 
ings is  irreparable  deterioration  plus  obsolescence.  Ordinary 
repairs  and  renewals  of  materials  and  minor  parts  are  commonly 
charged  against  current  revenues  as  one  of  the  costs  of  opera- 
tion. There  always  comes  a  time,  however,  when  a  unit  of 
equipment,  although  kept  in  good  repair,  must  be  replaced,  or 
80  great  a  part  of  it  must  be  renewed  that  the  whole  unit  must 
be  regarded  as  retired,  and  the  made-over  unit  regarded  as  an 
addition.  In  order  that  the  accounts  reflect  the  truth  of  the 
situation,  it  is  necessary  that  the  cost  of  the  renewal  be  dis- 
tributed equitably  over  the  years  during  which  it  is  accruing. 
In  this  way  that  wear  and  tear  which  may  not  be  remedied  by 
repair  is  apportioned  to  the  years  during  which  it  is  taking  place 
as  an  operating  expense.  (See  Cleveland  &  P.  Railroad  Fi- 
nance, pp.  89-94;  Mead,  Corporation  Finance,  chap.  15;  and 
Cole,  Accounts,  Their  Construction  &  Interpretation,  chap.  8.) 

Accepting,  then,  the  view  that  depreciation  may  be  defined 
under  the  act  as  irreparable  deterioration  plus  obsolescence, 
it  becomes  necessary  to  draw  the  line  between  those  maintenance 
expenses  which  should  be  classified  as  repairs  and  those  mainte- 
nance expenses  which  should  be  classified  as  renewals,  the  latter 
being  chargeable  against  the  depreciation  account  The  ques- 
tion is  whether  the  fund  created  by  the  setting  up  of  a  depre- 
ciation account  should  be  available  only  when  the  literal' renewal 
of  the  unit  to  which  it  corresponds  becomes  necessary,  or  whether 
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the  fond  may  be  employed  for  the  purpose  of  making  extra- 
ordinary replacements  and  renewals  to  the  parts  of  the  unit 
which  have  deteriorated  for  a  number  of  years  when  the  effect 
of  such  extraordinary  replacements  and  renewals  will  be  more 
or  less  permanent. 

On  this  point  the  view  of  the  Interstate  Commerce  Commis- 
sion as  expressed  in  its  classification  and  investment  in  road 
and  equipment  of  steam  roads  in  its  issue  of  1914  is  as  follows, 
p.  32: 

**The  ledger  value  of  each  unit  of  equipment  shall  be  credited 
to  the  appropriate  equipment  account  when  it  is  retired  from 
service.  The  amount  of  this  credit  shall  be  concurrently  charged 
as  follows: 

"The  amount  of  the  balance  in  the  balance  sheet  accrued  de- 
pi*eciation  account  with  respect  to  the  equipment  thus  retired 
shall  be  charged  to  that  account;  the  salvage  recovered  shall  be 
charged  to  the  materials  and  supplies  account  or  elsewhere, 
according  to  the  purpose  for  which  used;  the  amount  of  depre- 
ciation prior  to  July  1,  1907,  not  previously  written  off  or  pro- 
vided for  shall  be  charged  to  profit  and  loss;  and  the  remainder 
shall  be  charged  to  the  appropriate  operating  expense  account 
for  equipment  retired.  The  cost  of  demolishing  the  equipment, 
if  demolished  by  or  for  the  carrier,  shall  be  charged  to  the  ap- 
propriate operating  expense  account  for  equipment  retirements. 

"When  the  cost  of  the  renewals  to  be  made  to  any  imit  of 
equipment  will  constitute  the  major  portion  of  its  value  as 
renewed,  the  equipment,  when  taken  out  of  service,  shall  be 
considered  as  retired  and  accounted  for  as  provided  in  the  pre- 
ceding paragraph,  and  for  the  purpose  of  this  classification  the 
renewed  equipment  shall  be  considered  an  addition  and  the 
appraised  cost  thereof  shall  be  included  in  the  account  appro- 
priate for  the  cost  of  the  equipment.  In  no  case  shall  the  charge 
for  the  renewed  equipment  exceed  the  cost  (at  current  market 
prices  of  labor  and  material)  of  new  equipment  of  similar  type, 
equal  capacity,  and  equal  expectation  of  life  in  service,  less  a 
suitable  allowance  on  accoimt  of  the  second-hand  parts  remain- 
ing therein.** 

Dickinson,  in  his  work  on  Accounting,  Practice,  and  Pro- 
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cedure,  divides  maintenance  expenditures  into  repairs,  renewalfy 
and  improvements  which  cannot  be  capitalized. 

In  speaking  of  repairs  he  says,  p.  168 : 

"I.  Repairs.  This  should  include  all  current  expenditures 
recurring  from  day  to  day  and  from  month  to  month  on  the 
general  upkeep  of  the  existing  property  without  the  renewal 
of  any  substantial  part  thereof,  and  generally  all  periodical 
repairs  which  are  necessarily  undertaken  within,  say,  one  year, 

"(This  caption  will,  of  course,  include  certain  renewals  of 
small  parts,  etc.,  such  as  would  be  necessary  to  continue  the 
useful  life  of  any  unit  of  building,  plant,  or  machinery  over 
the  estimated  period  of  its  life.) 

"^.  Renewals.  This  should  include  all  expenditures  in- 
curred in  renewing,  in  whole  or  in  part,  any  unit  of  buildings 
plant,  or  machinery,  which  tend  to  extend  its  useful  life  beyond 
the  average  term.  These  expenditures  would  in  general  be 
those  which  would  only  occur  at  long  intervals  of  two  or  three 
years,  and  whose  effect  would  last  for  a  number  of  years  after- 
ward. 

"5.  Improvements.  This  should  include  any  expenditures 
made  upon  existing  buildings,  plant,  and  machinery,  other  than 
those  covered  by  the  terms  'repairs'  and  'renewals.' 

In  other  words,  the  question  whether  a  maintenance  expend- 
iture  is  a  repair,  and  chargeable  thus  to  the  corresponding 
item,  or  a  renewal  chargeable  to  the  depreciation  account,  is. 
determined  by  the  relative  importance  of  the  expenditure  and 
its  permanence  as  compared  with  the  ordinary  current  expense 
of  upkeep. 

In  view  of  the  forgoing  we  shall  interpret  the  expression, 
"expense  of  maintenance,"  as  used  in  the  Public  Utilities  act 
as  referring  to  expenses  of  repair  as  distinguished  from  ex- 
penditures for  renewals,  and  shall  require  the  setting  up  of 
a  depreciation  account  sufficient  to  provide  for  those  renewalB- 
which  are  not  taken  care  of  as  ordinary  repair  items.  In 
applying  this  view  we  shall  follow  the  rule  laid  down  by  the 
Interstate  Commerce  Commission  quoted  above,  to  the  effect 
that  when  cost  of  renewals  to  be  made  to  any  unit  of  equipment 
constitute  the  major  portion  of  its  value  aa  renewed,  the  depre- 
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elation  accoimt  shall  be  charged  with  the  ajuount  already  set 
aside  corresponding  to  that  unit  The  unit  shall  be  regarded 
as  retired^  and  the  renewed  equipment  shall  be 'considered  an 
addition,  and  the  appraised  cost  thereof  shall  be  included  in 
the  appropriate  account  for  the  cost  of  the  equipment. 

(4)  The  act  requires  the  public  utility  affected  to  conform 
its  depreciation  accounts  to  the  rates  fixed  by  the  Board,  and 
to  set  aside  the  moneys  so  provided  for  out  of  earnings,  and  to 
carry  the  same  in  a  depreciation  fund.  The  income  from 
investments  of  moneys  in  such  fund  is  required  likewise  to  be 
carried  in  such  fund.  The  expenditure  of  this  fund  is  prohib- 
ited except  for  depreciation,  improvements,  new  constructions, 
extensions,  or  additions  to  the  property  of  the  utility. 

It  will  thus  be  seen  that  the  requirements  of  the  act  are  two- 
fold. First,  the  depreciation  account  must  be  set  up,  thus  pre- 
venting the  dissipation  of  those  earnings  in  the  payment  of 
dividends  which  should  be  retained  against  the  day  when  re- 
newals shall  become  necessary.  The  effect  of  this  process  is 
merely  to  retain  the  amount  set  up  in  the  account  in  the  general 
mass  of  assets  of  the  utility  involved.  Second,  the  moneys  so 
provided  shall  be  set  aside  out  of  earnings,  and  carried  in  a 
depreciation  fund.  In  other  words,  the  fund  corresponding  to 
the  account  set  up  must  be  earmarked.  This  requirement  is 
mandatory,  and  does  not  rest  in  the  discretion  of  the  Board. 
The  fund  thus  created  can  only  be  expended  for  depreciation, 
improvements,  new  constructions,  extensions,  or  additions  to 
the  property  of  the  utilil^ ;  in  other  words,  for  any  use  tending 
to  make  good  the  impairment  of  the  capital  investment  due  to 
irreparable  deterioration  or  obsolescence.  It  may,  however, 
be  invested,  and  in  such  case  its  income  is  to  be  added  to  the 
fund. 

At  this  point  it  is  necessary  to  consider  whether  or  not  we 
may  require  the  setting  up  of  the  account  with  the  consequent 
obligation  of  setting  apart  a  fund  when  the  result  would  be 
to  cause  a  default  in  the.  payment  of  interest  charges.  We  are 
of  the  opinion  that  we  have  no  such  power.  It  is  plain  that  the 
amount  set  aside  for  depreciation  accruing  during  the  year 
is  an  operation  expense,  and  should  be  so  treated  in  the  oper^ 

P.UJL'UpC— 46. 
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ating  statements  of  the  company.  This  does  not  signify,  how- 
ever, that  such  a  fund  may  be  physically  segr^ated  when 
the  earnings  are  not  sufficient  to  meet  the  other  operating  ex- 
penses and  the  interest  charges.  These  obligations  to  third 
persons  must  be  met  out  of  earnings  before  the  public  utility 
may  be  required  to  set  aside  moneys  from  those  earnings  to 
be  carried  to  a  depreciation  fund. 

Yet  the  operation  statements  must  reflect  the  truth  of  the 
situation,  and  if  earnings  are  not  sufficient  to  meet  all  operating 
expenses,  including  accrued  depreciation  and  interest  charges, 
then  the  fact  of  such  deficit  must  appear  in  the  utility's  operation 
statements  and  balance  sheets.  Such  deficit  may  not  be  concealed 
by  a  suppression  of  the  depreciation  accruing  every  year  from 
operation. 

In  passing  upon  the  rate  of  depreciation  of  the  various 
items  of  equipment  covered  in  the  order,  the  Board  will  make 
no  more  than  a  tentative  finding  at  the  present'  time  on  the 
answer  filed  by  the  respondent  company.  In  doing  so  the  Board 
is  doing  no  more  than  that  which  has  been  done  by  the  Interstate 
Commerce  Commission;  for  as  we  have  seen,  the  Interstate 
Commerce  Commission  has  made  no  attempt  as  yet  to  fix  the 
rates  of  depreciation  of  the  various  items  of  equipment,  and 
has  merely  required  steam  roads  to  carry  a  proper  and  ade- 
quate depreciation  account,  leaving  the  rates  thereof  to  be  de- 
termined by  the  carriers  themselves  as  result  of  their  own  ex- 
perience. 

Reserving  the  right  to  revise  its  findings  in  this  regard  at 
any  time,  the  Board  for  the  time  being  finds  that  a  proper  and 
adequate  annual  rate  of  depreciation  on  locomotives,  passenger 
train  cars,  freight  train  cars,  and  work  equipment  cars  is  3 
per  cent  on  the  original  cost,  ledger  value,  or  purchase  price 
thereof;  that  a  proper  and  adequate  annual  rate  of  depre- 
ciation on  steamships  owned  by  the  respondent  company  is  6^ 
per  cent  of  the  original  cost,  ledger  value,  or  purchase  price; 
that  a  proper  and  adequate  annual  rate  of  depreciation  on  the 
steam  launches  owned  by  the  respondent  company  is  15  ^r 
cent  of  the  original  cost,  ledger  value,  or  pxirchase  price  therA)f ; 
that  a  proper  and  adequate  annual  depreciation  rate  on  wooden 
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motor  ktmches  is  20  per  cent  of  their  original  cost,  ledger  value, 
or  purchase  price;  that  a  proper  and  adequate  annual  rate  of 
depreciation  on  steel  motor  launches  is  IS  per  cent  of  their 
original  cost,  ledger  value,  or  purchase  price ;  that  a  proper  and 
adequate  annual  depreciation  rate  on  lighters  owned  by  the 
respondent  company  is  20  per  cent  of  their  original  cost,  ledger 
value,  or  purchase  price;  that  a  proper  and  adequate  annual  rate 
of  depreciation  on  the  machinery  of  the  Pandacan  slipway 
and  plant  is  9  per  cent  of  its  original  cost,  ledger  value,  or 
purchase  prioe;  and  that  a  proper  and  adequate  annual  rate 
of  depreciation  on  the  Pandacan  slipway  is  20  per  cent  of  its 
original  cost,  ledger  value,  or  purchase  price. 

The  respondent  company  is  therefore  ordered  to  carry  depre- 
ciation accounts  on  the  foregoing  items  of  its  equipment  m 
accordance  with  the  foregoing  rates,  the  moneys  corresponding 
thereto  to  be  set  aside  out  of  any  surplus  earnings  remaining  after 
the  pajTnent  of  all  interest  charges  and  other  operation  expense 
growing  out  of  obligations  due  to  third  parties,  and  such  depreci- 
ation accounts  to  be  classified  as  operating  expenses  under  the 
head  "maintenance  of  equipment." 

The  respondent  company  is  further  required  to  carry  retire- 
ment accounts  under  each  of  the  items  of  the  foregoing  equipment 
for  the  purpose  of  adjusting  the  difference  between  the  ledger 
value  less  salvage  of  such  items  of  the  equipment  as  may  have  been 
retired  from  service  and  the  amount  provided  for  such  retire- 
ments through  the  depreciation  account 

Whenever  the  cost  of  the  renewals  to  be  made  to  any  of  the 
units  of  equipment  described  in  the  order  to  show  cause  will  con- 
stitute the  major  portion  of  the  value  of  such  unit  as  renewed, 
the  equipment,  when  taken  out  of  service,  shall  be  considered  as 
retired,  and  shall  be  accounted  for  in  that  way,  and  the  renewed 
equipment  shall  be  considered  an  addition  and  the  appraised  cost 
thereof  shall  be  included  in  the  account  appropriate  for  the  cost 
of  the  equipment.  In  no  case  shall  the  charge  for  the  renewed 
equipment  exceed  the  cost  (at  current  market  prices  of  labor  and 
material)  of  new  equipment  of  similar  type,  equal  capacity,  and 
equal  expectation  of  life  in  service,  less  a  suitable  allowance  on 
account  of  the  second-hand  parts  remaining  therein. 
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This  order  shall  take  effect  May  1,  1915,  and  the  depreciation 
account  as  prescribed  herein  shall  be  carried  in  the  subsequent 
operating  accounts  of  the  Manila  Railroad  Company,  and  shall 
be  prorated  in  the  monthly  reports  of  operations  of  that  company 
presented  to  this  Board  when  and  as  presented* 

By  direction  of  the  Board. 


PHUaPPINS  ISLANDS  BOARD  OF  PUBLIC  UTILITT 
COMMISSIONERS. 

IN  BE  PHILIPPINE  SHIPOWNERS    ASSOCIATION. 
[Case  No.  174.] 

Evidence -^  Burden  of  proof -^  Bea8ondblenesB  of  increase  in  rates. 
The  Public  Utilities  set  applicable  to  the  Philippine  Islands  im- 
poses upon  the  public  utilities  proposing  an  increase  of  rates  the  bur- 
den oi  showing  such  an  increase  is  just  and  reasonable. 

Public  utUitiea  —  Ships  «  Jhity  to  furnish  infomuition  to  Commission, 
Shipowners  cannot  refuse  to  furnish  operating  statements  to  the 
Board  of  Public  Utility  Commissioners  of  the  PhUippine  Islands,  on 
the  theory  that  such  owners  are  engaged  in  private  business,  since  they 
are  common  carriers  and  by  the  public  nature  of  their  calling  are  sub- 
ject to  public  control  for  the  common  good. 

Bvidenoe  —  Discharge   of   burden   of   proof  ^  Beasonahleness    of 
shipping  rates. 

The  burden  of  establishing  the  reasonableness  of  a  proposed  in- 
crease of  shipping  rates  due  to  the  added  cost  of  operation  occasioned 
by  increases  in  internal  rerenue  taxes  is  not  discharged  by  mere  expres- 
sions of  opinion  that  the  proposed  increase  will  more  or  less  compensate 
for  the  increase  of  cost  of  operation  due  to  such  legislation. 

[April  10,  1916.] 

Application  to  put  into  effect  an  increase  of  5  per  cent  in  the 
freight  and  passenger  rates  of  the  Philippine  Shipowners  Asso- 
ciation; denied. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Ccmunission-:  This  case  is  before  the  Board  upon  an 
application  by  the  members  of  the  Philippine  Shipowners  Asso- 
ciation for  permission  to  increase  all  their  freight  and  passenger 
rates  by  6  per  cent,  the  reason  alleged  being  the  general  increasa 
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in  cost  of  operation  due  tp  recent  increases  in  internal  revenue 
taxes. 

The  proposed  increase  was  suspended  by  order  of  this  Board 
under  date  of  the  Idth  of  January,  and  the  matter  was  set  for 
hearing,  after  due  publication,  on  the  25th  of  February,  1915. 
At  this  hearing  the  association  appeared  by  its  secretary,  Mr. 
Manuel  Puerto,  and  its  attorney,  Mr.  C.  C.  Cohn,  Siy  Cong 
Bieng  &  Company  appeared  by  Messrs.  Alfonso  Sy  Cip  and 
Fausto  del  Prado;  Yu  Biso  Sontua  by  Mr.  Federico  Pardo  de 
Tavera;  Smith,  Bell,  &  Company,  Ltd.,  by  Mr.  E.  W.  Sinclair; 
Yangco  Steamship  Company,  by  Mr.  R.  A.  Cruz;  Incliausti  & 
Company  by  Mr.  Miguel  Irisarry;  Pujalto  &  Company  by  Mr. 
Miguel  Pnjalto;  Fernandez  Hennanos  by  Mr.  Kamon  J.  Fer- 
nandez; J.  M.  Foizat  by  Mr.  J.  M.  Poizat;  Compania  General 
de  Tabacos  de  Filipinas  by  Mr.  Pedro  Claparols ;  and  Jose  M.  L 
de  Aldecon  by  Mr.  Carlos  Ubaldo. 

At  the  hearing  the  applying  carriers  presented  absolutely  no 
evidence  worthy  of  the  name  justifying  the  increase  proposed. 
Indeed  none  of  them  seemed  to  know  how  much  it  would  produce 
in  increased  earnings,  and  how  much  their  operating  expenses 
have  been  increased  over  those  of  preceding  years  by  reason  of 
the  provisions  of  act  2432  of  the  Philippine  legislature. 

A  fair  example  of  the  testimony  presented  is  that  of  Mr.  Mi- 
guel de  Irisarry,  representing  Ynchausti  &  Company,  as  follows : 

Q.  Can  you  tell  us  if  there  exists  any  relation  or  proportion  be- 
tween the  5  per  cent  increase  asked  for  by  the  shipowners  and  the 
increase  in  cost  of  operation  due  to  act  No.  2432  ? 

A.  More  or  less ;  not  exactly. 

Q.  Can  you  tell  me  on  what  routes  you  make  a  profit  and  on 
what  routes  you  lose  ? 

A.  The  Northern  Line  is  bad. 

Q.  Do  you  really  lose,  or  do  you  not  gain  enough  ? 

A,  I  cannot  tell  you  that,  because  that  depends  upon  the  mem- 
bers of  the  firm,  and  I  am  not  informed.  I  am  only  managing 
the  steamship  department. 

Q.  And  the  other  routes  ? 

A.  From  what  I  hear  from  the  managers,  they  are  not  very 
pleased. 
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Q.  Are  there  any  routes  on  which  jou  make  a  profit! 
A.  I  think  sa 

Q.  Do  you  know  which  ones  they  are  t 

A.  I  believe  that  one  of  the  lines  on  which  w%  nuka  a  profil 
is  the  Sorsogon  Line. 

Q.  Can  you  tell  me  the  amount  of  the  profit  there  I 

A.  I  cannot  tell  you. 

Q.  What  percentage  of  profit  have  you  made  them  I 

A.  I  cannot  tell  you. 

Q.  On  the  capital  invested  in  that  service! 

A.  I  cannot  tell  you. 

Q.  Now,  can  you  tell  me,  in  so  far  as  the  'Torbes"  is  con- 
cerned, what  increase  in  earnings  would  be  brought  about  by  the 
5  per  cent  increase  prayed  for  by  you  t 

A.  I  cannot  tell  you. 

Q.  But  the  result  of  this  increase  does  not  depend  upon  the  ex- 
penses, but  upon  the  earnings;  supposing  that  a  ship  earns  this 
year  50,000  pesos,  the  6  per  cent  gain  will  be  an  increase  of 
2,500  pesos;  but  in  case  she  earns  100,000  pesos,  the  5  per  cent 
would  represent  an  increase  of  5,000  pesos.  It  always  depends 
upon  the  gross  earnings.  Do  you  know  what  the  gross  earnings 
are  upon  the  "Forbes  V* 

A.  INo,  sir. 

Q.  Now  can  you  say,  then,  that  the  5  per  cent  increase  is  pro- 
portioned to  the  increase  in  operation  cost? 

A.  Yes,  sir. 

Q.  But  how  can  you  state  that  not  knowing  what  the  5  per 
cent  increase  in  freight  and  passage  will  produce  !  You  must  see 
the  difficulty  of  the  Board  in  the  matter. 

(No  answer.) 

The  other  applying  shipowners  were  but  little  more  definite 
in  the  information  they  were  disposed  to  give  the  Board.  The 
testimony  presented  by  them  merely  consisted  in  expressions  of 
opinion  that  the  proposed  5  per  cent  increase  in  gross  earnings 
would  compensate,  either  in  whole  or  in  part,  the  increase  in 
operating  expenses  growing  out  of  the  additional  internal  revenue 
taxes  imposed  by  act  2432. 
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At  the  close  of  the  hearing  the  Board  advised  the  shipowners 
present  that  operation  statements  would  be  required  for  each 
steamer  operated  by  each  one  of  the  applicants,  and  it  was  sug- 
gested that  the  Boar4  prepare  a  form  to  be  followed  by  the 
carriers  in  giving  the  information  required.  This  was  done, 
and  on  March  3, 1915,  the  Board  entered  an  order  requiring  the 
presentation  of  operation  statements,  in  accordance  with  the  form 
as  prepared,  within  ten  days  from  the  service  thereof.  More 
than  thirty  days  have  gone  by,  and  none  of  the  members  of  the 
association  have  complied  with  the  order,  but  instead  have  filed 
a  rather  long  exception  thereto  without  requesting  any  action  on 
the  part  of  the  Board* 

Subparagraph  (h)  of  §  16  of  act  2307,  as  amended,  provides : 

"When  any  public  utility  as  herein  defined  shall  increase  any 
existing  individual  rates,  joint  rates,  tolls,  charges,  or  schedules 
thereof,  as  well  as  commutation,  mileage,  and  other  special 
rates,  or  change  or  alter  any  existing  classification,  the  Board 
shall  have  power,  either  upon  written  complaint  or  upon  its  own 
initiative,  to  hear  and  determine  whether  the  said  increase, 
change,  or  alteration  is  just  and  reasonable.  The  burden,  of  proof 
to  show  that  the  said  increase,  change,  or  alteration  is  jiist  and 
reasonable  shall  be  upon  the  public  utility  making  the  same. 
The  Board  shall  have  power  pending  such  hearing  and  determi- 
nation to  order  the  suspension  of  the  said  increase,  change,  or 
alteration  until  the  said  Board  shall  have  approved  said  increase^ 
change,  or  alteration,  not  exceeding  three  months.  It  shall 
be  the  duty  of  the  said  Board  to  approve  any  such  increase, 
change,  or  alteration  upon  being  satisfied  that  the  same  is  just 
and  reasonable." 

The  italicized  passages  of  this  article  show  that  the  act  imposes 
upon  the  public  utilities  proposing  an  increase  of  rates  the 
burden  of  showing  that  such  increase  is  just  and  reasonable  We 
do  not  believe  that  this  means  that  the  carrier  must  establish 
his  case  by  a  preponderance  of  evidence  in  the  technical  sense 
in  which  that  expression  is  used  in  courts  of  law.  The  meaning 
is  that  the  carrier  bears  what  Mr.  Wigmore  calls  the  risk  of 
s^onpersuasion.  If  he  does  not  persuade  this  Board  that  the 
increase  he  proposes  is  reasonable,  then  the  increase  must  not  be 
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allowed.     (See  Re  Advances  in  Rates,  Western  Case,  20  Inters, 
Com.  Rep.  307,  314.) 

In  a  recently  decided  case,  we  have  pointed  out  the  distinction 
between  this  requirement  and  the  requirement  of  the  Mann- 
Elkins  act  of  1916,  that  the  carrier  justify  the  proposed  rate, 
as  increased.  Our  act  assumes  the  reasonableness  of  the  existing 
rate,  at  the  time  of  its  establishment,  and  merely  requires  a 
justification  of  the  increase,  through  a  showing  of  change  in 
conditions  since  the  establishment  of  the  existing  rate.  Under 
the  Mann-Elkins  act  the  whole  rate,  as  increased,  must  be  justi- 
fied, and  this  involves,  of  course,  an  examination  into  the  reason- 
ableness of  the  existing  rate  without  the  increase. 

The  Board  has  found  it  necessary,  however,  to  investigate 
operating  results  under  existing  rates,  not  for  the  purpose  of 
investigating  the  reasonableness  of  those  rates  in  themselves, 
but  for  the  purpose  of  investigating  the  reasonableness  of  the 
proposed  increase, 

The  purpose  of  the  increase  is  to  meet  certain  additional 
operating  expenses  due  to  additional  internal  revenue  taxes  on 
certain  items  thereof.  To  know  how  much  this  additional  ex- 
pense is,  it  is  necessary  to  know  what  the  operating  expense 
was  without  the  addition  of  the  new  internal  revenue  taxes. 
To  know  whether  the  proposed  increase  in  rates  is  proportioned 
to  the  additional  cost  of  operation  due  to  the  additional  internal 
revenue  taxes,  it  is  necessary  to  know  what  gross  earnings  have 
been  under  existing  rates,  because  the  proposed  increase  will 
produce  an  increase  of  5  per  cent  on  those  gross  earnings.  So 
it  is  for  the  purpose  of  determining  whether  the  proposed 
increase  in  rates  is  proportioned  to  the  additional  expense  growing 
out  of  additional  internal  revenue  taxes  that  we  have  required 
the  presentation  of  these  operation  statements. 

As  we  have  seen,  the  applying  carriers  have  refused  to  fur- 
nish this  Board  with  these  operation  statements.  This  attitude 
on  the  part  of  the  members  of  the  Philippine  Shipowners  Asso- 
ciation is  no  new  thing  to  this  Board.  From  the  very  beginning 
they  have  taken  the  position  that  theirs  is  a  private  business, 
and  that  the  public  is  not  entitled  to  information  regarding  the' ; 
cost  of  operating  their  ships  and  their  earnings  under  existin'^g 
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rates.  In  this  they  are  utterly  mistakeiu  They  are  common 
carriers,  and  because  of  the  public  nature  of  their  calling 
they  are  subject  to  public  control  for  the  common  good. 

Every  rate  question  is  a  public  question  in  which  not  only 
the  carriers,  but  also  the  shippers  and  the  ultimate  consumers, 
are  interested  parties.  Every  increase  in  local  rates  on  articles 
of  consumption  means  a  corresponding  increase  in  the  price 
which  must  be  paid  therefor  by  the  ultimate  consumer.  Every 
increase  in  local  rates  on  the  country's  products  means  a  diminu- 
tion in  the  amount  received  by  the  producer  thereof  in  com- 
pensation for  the  labor  of  production.  So  the  whole  question  of 
rate  adjustm^xt  affects  the  economic  life  of  the  people  of  the 
country.  The  decision  of  such  questions  should  not  be  left  to 
one  of  the  interested  parties. 

There  is  an  especial  need  for  vigilant  and  intelligent  super- 
vision of  rate  making  by  water  carriers  within  the  Philippine 
Islands,  because  these  carriers  are  usually  engaged  in  the  pur- 
chase and  exportation  of  the  country^s  products,  and  in  the 
sale  of  articles  of  consumption  to  the  public  whom  they  serve. 
By  increasing  the  local  rate  on  products  of  the  country  beyond 
the  difference  between  the  market  price  at  the  point  of  desti- 
nation and  the  worth  of  the  service  of  production  at  the  point 
produced,  these  carriers  can  compel  all  producers  to  sell  to  them. 
By  increasing  the  rate  on  articles  of  consumption  beyond  the 
difference  between  the  market  price  thereof  at  the  point  shipped 
and  what  the  consumer  is  able  to  pay  at  the  point  of  destination, 
it  is  possible  for  these  carriers  to  build  up  for  themselves  a 
practical  monopoly  at  the  point  of  destination  in  the  sale  of  these 
commodities,  since  the  freight  charge  to  themselves  would 
only  be  a  book  charge.  It  is  thus  seen  that,  if  these  shipowners 
engaged  in  private  business  at  the  ports*  served  by  them  are 
given  free  rein  in  rate  making,  they  will  be  able  to  dominate 
absolutely  the  business  of  these  localities  with  the  incidental 
political  and  even  social  control  that  such  business  domination 
produces. 

It  is  clear,  therefore,  that  the  exercise  of  the  power  of  rate 
regulation  conferred  upon  this  Board  under  the  law  involves 
oftentimes  the  industrial  life  and  well-being  of  whole  commu- 
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nities,  communities  that  in  these  islands  are  not  often  organized 
in  such  a  way  as  to  enable  them  to  make  an  adequate  presentation 
of  their  side  of  the  question.  Their  interests  are  in  conflict 
with  those  of  the  carriers,  and  the  responsibility  rests  with 
this  Board  to  protect  them  from  unjust  impositions  at  the 
hands  of  the  carriers.  For  these  reasons,  carriers  proposing 
an  increase  in  existing  rates  must  always  be  prepared  to  estab- 
lish the  inadequacy  of  existing  rates  under  existing  conditions, 
and  must  be  prepared  to  furnish  this  Board  with  all  the  infor- 
mation in  their  possession  whereby  such  alleged  inadequacy 
and  its  amount  may  be  established.  In  other  words,  they  must 
be  prepared  to  discharge  in  full  the  burden  the  law  imposes 
upon  them. 

In  this  case,  as  we  have  seen,  the  carriers  have  contented 
themselves  with  expressing  the  opinion  that  the  proposed  in- 
crease would  more  or  less  compensate  the  increase  in  cost  of 
operation  due  to  recent  l^slation,  and  have  refused  to  give 
this  Board  the  information  on  which  that  opinion  is  based. 
If  this  Board  were  to  accept  their  judgment  in  the  matter, 
it  would  merely  convert  itself  into  a  register  of  the  will  of 
the  shipowners  in  regard  to  rate  matters.  We  do  not  believe 
that  the  law  will  permit  us  to  discharge  our  duties  in  this  way. 

In  view  of  the  foregoing,  we  are  compelled  to  find  that  the 
shipowners  have  failed  to  dischai^  the  burden  imposed  upon 
them  by  the  law.  We  do  not  find  that  the  proposed  increase 
is  unjust  and  unreasonable,  but  merely  that  we  are  not  as  yet 
satisfied  that  it  is  just  and  reasonable.  Until  this  burden  is 
discharged,  until  this  Board  is  satisfied  by  competent  evidence 
that  the  proposed  increase  in  rates  is  just  and  reasonable  and 
proportioned  to  increased  cost  of  operation  due  to  recent  legis- 
lation, the  shipowners  will  be  required  to  continue  in  effect 
the  passenger  and  freight  rates  now  in  force. 

The  Board  therefore  orders  those  members  of  the  Philippine 
Shipowners'  Association  who  are  parties  to  this  application 
to  continue  in  force  the  passenger  and  freight  rates  now  in 
effect  and  filed  with  this  Board  until  those  rates  or  any  of 
them  are  changed  in  accordance  with  the  law.  This  order  shall 
take  effect  at  once  in  accordance  with  the  provisions  of  §  31 
of  act  2307,  as  amended. 

By  direction  of  the  Board. 
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Note.— In  Re  Smith,  B.  &  Co.  Limited,  the  applicant,  a  carrier 
by  water,  was  permitted  to  change  the  classification  of  cement  from 
class  ^^C^'  to  class  ^^B,''  and  was  held  entitled  to  make  the  surcharges 
provided  thereon  under  ^  17  of  order  No.  16  ofthe  former  Board 
of  Bate  Begulation,  and  was  likewise  permitted  to  change  the  classi- 
fication on  aU  lumber  classified  as  class  ^^C"  under  order  No.  16  of 
the  former  Board  of  Bate  Begulation  to  1^  "C  with  the  same 
surcharges  thereon,  on  the  "Jaime  Vano'^  only.  The  carrier  was 
also  ordered  to  continue  the  rates  now  in  force  on  galvanized  iron 
and  on  paving  stones.  In  this  case  the  Commission  said  that  while 
a  carrier  should  not  be  permitted  to  charge  a  compensatory  rate  on 
a  vessel  not  suited  to  the  trafBc,  this  might  be  done  temporarily  in 
the  Philippine  Islands,  where  there  is  no  available  tonnage  of  ade- 
quate size  and  carrying  capacity  to  take  care  of  the  traffic. 


SOUTH  DAKOTA  BOARD  OF  RAILROAD  COMMISSIONERS. 

IN  BE  DAKOTA  CENTBAL  TELEPHONE  COMPANY. 

[F-162.1 

RateB  —  TelephoneB  « IHscrifnination* 

An  arrangement  between  a  telephone  company  and  certain  of  its 
subecriberB  in  each  of  two  cities  in  which  exchanges  were  operated,  by 
which  subscribers  were  to  receive  the  benefits  of  the  other  exchange 
upon  the  payment  of  an  additional  charge  per  month,  which  benefits 
were  afterwards  extended  to  other  subscribers  without  additional 
charge,  is  discriminatory,  although  all  of  the  nonpaying  subscribers  do 
not  actually  avail  themselves  of  the  right  to  the  service  of  the  other 
exchange. 

Rates  ^Telephones  ^Exchanges  In  cities  in  close  proximity. 

The  proper  basis  of  telephone  rates  to  be  established  for  ex- 
changes in  two  cities,  and  for  intercommunication  between  them,  was 
held  to  be  a  separate  schedule  for  each  exchange  with  a  toll  rate  be- 
tween the  two  exchanges,  although  the  cities  were  located  in  close 
proximity  to  each  other. 

Rates ••  Telephones^ Toll  service •^  Cities  in  close  proximity, 

A  toll  rate  of  10  cents  for  communication  between  exchanges 
located  in  two  cities  in  close  proximity  was  held  to  be  excessive,  unrea- 
sonable, and  unjust,  and  a  rate  of  5  cents  for  this  service,  with  an  ad- 
ditional charge  for  all  time  over  three  minutes,  not  to  exceed  2  cents 
per  minute,  was  declared  to  be  fair  and  reasonable. 

Service  «  Telephones  —  Discount  for  prompt  payment. 

Permission  was  given  a  telephone  company  filing  Its  schedule 
of  rates,  to  add  to  each  class  of  service  for  telephone  rentals  the  sum  of 
25  cents,  which  amount  was  ordered  to  be  deducted  from  the  telephone 
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rental  to  be  paid  when  and  only  when  the  rental  rate  ahould  be  paid 
on  or  before  the  10th  day  of  the  current  month. 

[May  18,  1915.] 

iNYBflTiaATiON  88  to  the  telephone  facilities  and  telephone  serv- 
ice furnished  in  connection  therewith  by  the  Dakota  Central 
Telephone  Company  to  the  citizens  of  the  city  of  Pierre  and  Fort 
Pierre ;  maximum  rates  for  the  diiferent  classes  of  telephone  serv- 
ice to  become  effective  July  1,  1915,  in  each  city  and  the  toll 
rate  between  the  exchanges  fixed,  and  permission  granted  to  add 
to  each  class  of  service  for  telephone  rentals  the  sum  of  25  cents 
to  be  deducted  from  rentals  if  paid  within  a  specified  time. 

By  the  Board :  Because  of  several  informal  complaints  made 
to  this  Board  concerning  the  telephone  rates  charged  and  tele- 
phone service  furnished  in  connection  therewith  at  the  cities  of 
Pierre  and  Fort  Pierre  by  the  Dakota  Central  Telephone  Com- 
pany, and  it  appearing  from  the  files  in  the  office  of  the  Board 
that  the  rates  charged,  according  to  the  said  complaint,  were  not 
the  rates  on  file  in  its  office,  a  resolution  was  adopted  on  the  28th 
day  of  December,  1914,  assuming  jurisdiction  of  an  investigation 
into  the  telephone  rates  and  telephone  service  of  the  company  at 
the  cities  named.  Two  hearings  were  held,  both  at  the  offices  of 
the  Board,  one  on  January  7,  1915,  and  another  on  February  26, 
1915.  In  addition  to  these  hearings,  the  telephone  company 
made  a  count  of  the  messages  interchanged  between  these  two  ex- 
changes for  a  period  of  seven  days  from  and  including  March  8 
to  and  including  March  14* 

The  telephone  plants  and  exchanges  in  the  cities  of  Pierre  and 
Fort  Pierre  were  originally  constructed  by  the  Capital  City  Tele- 
phone Company,  a  corporation  organized  under  the  laws  of  this 
state.  The  date  of  the  construction,  as  well  as  the  date  of  the 
taking  over  of  the  plant  by  the  Dakota  Central  Telephone  Com- 
pany, is  unknowTi  to  the  Commission.  On  December  9,  1909, 
the  Dakota  Central  Telephone  Company  filed  in  the  office  of  this 
Board  its  schedule  of  rates  for  the  Pierre  and  Fort  Pierre  ex- 
changes, which  reads  as  follows : 

Pierre,  S.  D. 

Business  rate,  per  month,  including  Ft.  Pierre  $2.50 

Business  rate,  per  month   2.00 

Residence  rate,  per  month,  main  line  . , 1.50 
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Besidenee  rate,  per  month,  two-party  line 1.25 

Beeidence  rate,  per  month,  party  line 1.00 

Fort  Pierre,  S.  D. 

Business  rate,  including  Pierre  Exchange,  per  month  $2.50 

Business  rate,  per  month    « 2.00 

Besidence  rate,  per  month    1.00 

In  addition  to  the  above  rates  the  following  charges  are  made 
for  additional  equipment: 

Extension  to  buBiness  phone  (complete  set)  per  month $1.00 

Extension  to  business  phone  (talking  set  only)   per  month .50 

Extra  extension  bells,  per  month   25 

Desk  sets,  per  month 25 

Through  some  oversight,  omission,  or  inadvertence  on  the  part 
of  the  managers  of  the  exchanges  located  at  Pierre  and  Fort 
Pierre,  the  rates  actually  charged,  collected,  and  received  by  the 
Dakota  Central  Telephone  Company  were  as  follows: 

Pierre,  S.  D. 

Main  line  business  phone,  per  month  $2.50 

Two-party-line  business  phone,  per  month   2.00 

Four-party-line  business  phone,  per  month  1.50 

Main  line  residence  phone,  per  month   2.00 

Two-party-line  residence  phone,  per  month  1.50 

Three-party- line  residence  phone,  per  month   1.25 

Four-party-line  residence  phone,  per  month 1.00 

Fort  Pierre,  S.  D. 

Main  line  business  phone,  per  month  $2.50 

Two-party-line  business  phone,  per  month 2.00 

Main  line  residence,  phone,  per  month   2.00 

Two-party-line  residence  phone,  per  month  1.50 

Three-party-line  residence  ohone,  per  month 1  25 

Four-party -line  residence  phone,  per  month 1.00 

In  addition  to  these  rates  the  regular  charges  for  additional 
equipment  in  the  way  of  extension  sets  and  desk  sets  were  charged 
subscribers  reoeiving  that  class  of  service. 

When  these  informal  complaints  were  made  to  this  Board,  and 
before  the  passage  of  the  resolution  assuming  jurisdiction  of  this 
investigation  on  December  28, 1914,  the  matter  of  the  discrepancy 
between  the  rates  filed  and  the  rates  charged  by  the  telephone  com- 
pany was  brought  to  its  attention,  and  in  order  that  proceedings 
lookilQg  to  an  investigation  of  the  situation  might  be  initiated, 
that  company  made  new  filings  under  date  of  December  9,  1914, 
for  new  telephone  rate  bases  or  a  new  scheme  for  telephone  rates 
with  telephone  service  for  the  cities  of  Pierre  and  Fort  Pierre. 
There  were  two  filings, — one  treating  each  exchange  as  a  separate 
area,  known  as  rate  filing  No.  1 ;  and  the  other  treating  both  ex- 
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changes  as  a  single  area,  known  as  rate  filing  No.  2.  These  filings 
read  as  follows: 

Rate  Filing  No.  1. 

Pierre  Area: 

Main  Line  Business $2.75  per  moi 

Main  Line  Residence   1.75     "     " 

Party  Line  Residence   1.26    **     ** 

Churches,  Schools,  Societies,  etc •..••...     2.25    "     '^ 

Private  Branch  Exchange,  Trunk   2.75     "     '* 

— ^with  a  discount  of  25  cents  per  month  if  the  current  month's  rental  is 

paid  at  our  office  in  Pierre,  S.  D.,  on  or  before  the  10th  of  the  month.     Desk 

sets,  25  cents  per  month  extra. 

Fort  Pierre  Area: 

Main  Line  Business   $2.25  per  mo. 

Main  Line  Residence 1.75    "     " 

Party  Line  Residence 1.25    **     ** 

Church,   Societies,   Schools,   etc 1.75    *     ** 

Private  Branch  Exchange,  Trunk 2.25     "     " 

— with  a  discount  of  25  cents  per  month  if  the  current  month's  rental  is 

paid  at  our  office  in  Ft.  Pierre  on  or  before  the  10th  of  the  month.     De^ 

sets  25  cents  per  month  extra. 

Toll  Rate  Between  Pierre  and  Ft.  Pierre. 

Three  minutes $.10 

Each  additional  minute .03 

Rate  Filing  No.  2. 
Pierre  and  Ft.  Pierre  Area. 

Main  line  business $3.25  per  mo 

Main  line  residence  ..••••.•• 2.25     "     *' 

Party  line  residence 1.60     *      ** 

Churches,  Societies,  Schools,  etc 2.75    '*     •* 

Private  branch  exchange,  trunk    3»25     **     " 

— with  a  discount  of  25  cents  per  month  if  the  current  month's  rental  it 
paid  at  our  office  in  either  Pierre  or  Ft.  Pierre  on  or  before  the  10th  of  the 
month. 

Desk  sets  25  cents  per  month  extra. 

In  the  early  history  of  the  telephone  business  in  the  two  cities, 
an  arrangement  was  made  between  the  officers  of  the  Capital  City 
Telephone  Company  and  the  authorities  and  merchants  at  Pierre 
and  Fort  Pierre  for  the  interchange  of  messages  between  the  two 
cities,  and  it  was  considered  that  this  interchange  of  messages  was 
necessary  in  connection  with  business  houses.  It  was  for  this 
reason  that  the  rates  at  the  Fort  Pierre  and  the  Pierre  exchanges 
contained  a  provision  under  which,  for  an  additional  diarge  of 
60  cents  per  month,  the  subscriber  was  permitted  to  have  the 
privilege  of  the  second  exchange.  There  was  an  additional  ar- 
rangement at  the  city  of  Fort  Pierre  between  the  telephone  com- 
pany and  the  merchants,  under  which,  for  an  additional  charge 
of  50  cents  the  patrons  of  the  Fort  Pierre  merchants  were  per- 
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mitted  the  privilege  of  the  Pierre  exchange,  so  that  a  merchant  at 
Fort  Pierre  who  paid  $2.50  was  entitled  to  the  privilege  of  the 
Fort  Pierre*  exchange,  and  if  he  paid  $3  he  was  entitled  to  permit 
the  patrons  of  his  place  of  business  to  conamunicate  with  sub- 
scribers of  the  Pierre  exchange.  Subsequently  an  additional  50 
cents  was  collected  from  the  subscribers  to  the  main-line  residence 
service,  and  although  the  rate  filed  for  this  service  was  $1.50,  the 
rate  actually  charged,  collected,  and  received  was  $2,  and  this 
additional  50  cents  was  presumed  to  cover  the  telephone  service 
at  the  second  exchange.  In  actual  practice,  however,  the  service 
of  the  second  exchange  was  not  limited  to  the  persons  who  were 
paying  the  additional  compensation  for  this  class  of  service,  and 
in  time  it  came  to  pass  that  the  subscribers  to  both  classes  of  serv- 
ice who  were  paying  for  two,  three,  and  four  party-line  service 
were  in  full  enjoyment  of  the  privileges  of  the  second  exchange, 
although  none  of  them  were  paying  for  this  additional  privilege. 
It  appears  from  the  testimony  in  this  case  that  it  would  be 
impossible  to  police  the  calls  coming  on  to  the  switch  board  in 
the  Pierre  and  Fort  Pierre  exchanges  in  such  a  way  as  to  limit 
the  service  of  different  subscribers  according  to  the  rentals  paid, 
without  installing  an  additional  switch  board  in  each  excl  ge, 
which  would  necessitate  additional  operators.  By  installing  addi- 
tional switch  boards  in  each  exchange  and  connecting  to  one 
switch  board  all  subscribers  who  were  paying  for  the  service  at 
the  second  exchange  and  to  the  other  switch  board  all  subscribers 
who  were  not  paying  for  the  second  exchange,  and  installing  oper- 
ators at  each  switch  board,  it  would  be  possible  to  police  the  calls 
coming  from  the  different  telephone  stations  in  the  two  cities. 
This,  however,  would  entail  a  very  great  additional  expense  in 
the  reconstruction  of  the  plants  and  the  operating  expenses,  and 
gradually  the  bars  were  let  down  so  that  all  subscribers  connected 
with  both  exchanges  and  the  public  generally,  including  those  who 
were  not  subscribers,  were  freely  intercommunicating  between  the 
two  cities.  In  Pierre  there  were  only  84  subscribers  to  business 
telephones  and  17  subscribers  to  main  line  residence  telephones, 
and  at  Fort  Pierre  there  were  18  main  line  business  subscribers 
and  3  main  line  residaioe  subscribers,  who  were  paying  for  this 
class  of  service.    In  other  words,  there  were  JOl  subscribers  out 
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of  547  at  the  city  of  Pierre,  and  21  subscribers  out  of  134  at  the 
city  of  Fort  Pierre,  actually  paying  for  the  privilege  of  the  second 
exchange,  while  446  subscribers  at  Pierre  and  113  subscribers  at 
Fort  Pierre  were  being  accorded  this  service  without  any  charge. 
We  do  not  mean  to  say  that  all  of  these  persons  were  actually 
obtaining  the  service,  but  that  the  record  shows  they  could  have 
had  it,  and  that  a  great  many  of  them  did  have  it.  It  hardly 
requires  the  citation  of  authorities  to  show  that  under  this  situa- 
tion there  was  a  discrimination  in  favor  of  the  persons  who  were 
not  paying  and  against  the  persons  who  were  paying  for  the 
service  at  the  additional  exchange. 

Section  10  of  our  telephone  law  (chapter  289,  Session  Laws 
of  1909,  as  amended  by  chapter  218,  Session  Laws  of  1911) 
reads  as  follows: 

'^Discrimination  Urdawfvl. — No  person  or  telephone  company 
shall  unjustly  discriminate  either  between  persons  or  telephone 
companies  in  the  switching,  transfer  or  delivery  of  messages; 
nm  shall  such  telephone  company  make  different  rates  for  Us 
subscribers  for  the  same  class  of  service  in  any  city  or  town  where 
it  is  operating.  All  such  charges  and  rates  shall  be  uniform  to 
its  subscribers  for  the  same  class  of  service.  Any  person  or  tele- 
phone company  and  any  officers  or  agent  of  any  telephone  com- 
pany violating  any  provision  of  this  section  shall,  upon  convic- 
tion thereof,  be  punished  by  a  fine  of  not  more  than  two  hundred 
dollars  ($200)." 

Some  method  must  be  devised  which  will  bring  about  uniform- 
ity in  rates,  and  eliminate  discrimination*  Two  methods  are  pre- 
sented by  the  record, — one  to  require  the  telephone  company  to 
reconstruct  its  exchanges,  install  an  additional  switch  board  in 
each,  and  put  on  additional  operators  so  as  to  police  tiie  messages 
and  limit  the  service  according  to  the  rental  rate  paid,  or  to  estab- 
lish a  new  basis  for  rates  at  both  exchanges  and  a  message  rate 
for  communication  between  them.  The  proximity  of  the  cities 
has  led  to  the  present  arrangement  and  the  resulting  discrimina- 
tion. Those  who  obtain  the  free  service  do  so  at  the  expense  of 
those  who  pay  for  it  It  is  elemental  that  the  person  who  obtains 
the  service  should  pay  for  it.  Disregarding  the  question  of  prox- 
imity, there  is  no  more  reason  for  the  interchange  of  messages 
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between  the  two  exchangee  on  the  old  basis  than  there  would  be 
for  the  interchange  of  messages  on  a  similar  basis  between  Huron 
and  Sioux  Falls ;  it  is  merely  a  question  of  distance.  The  theo- 
retical and  logical  basis  includes  separate  schedules  of  rates  for 
the  separate  exchanges  and  a  toll  rate  between  the  two.  If  this 
basis  be  adopted,  it  will  be  necessary  to  make  some  adjustments 
of  the  rates  in  consideration  of  the  revenue  which  would  accrue 
from  the  toll  business  between  the  two  exchanges.  There  is  no 
definite  and  positive  method  of  calculating  the  additional  revenue 
which  would  be  received  from  a  toll  rate  between  the  two  ex- 
changes. We  have  before  us  a  check  for  seven  days  during  the 
month  of  March,  1915,  and  if  free  service  is  discontinued  between 
the  two  exchanges  and  a  toll  charge  imposed,  it  is  said  this  will 
reduce  the  number  of  calls.  This  is  a  matter  of  mere  speculation 
at  this  time,  and  only  an  actual  test  will  furnish  information  on 
this  point. 

We  have  made  a  careful  estimate  of  the  present  annual  oper- 
ating expenses  at  Pierre  and  Fort  Pierre  exchanges.  We  find 
these  expenses  to  be  approximately  as  follows; 

Pierre  Exchange. 

7  operators  ®  $30  per  month   $2,520.00 

1  operator  U  $35  per  month 420.00 

Extra  operator,  $10.00  per  month   120.00 

Taxes  paid    1,300.00 

Maintenance,  547  telephone  stations  @  60<   328.20 

Light,  heat,  janitor,  drayage,  livery,  directory  and  incidental  ex- 
penses      600.00 

Manager's  salary,  $85  per  month  ( |)    816.00 

Salary  of  line  man  @  $70  per  month         )  ^.^^  ^^ 

Salary  of  assistant  @  $30  per  month  (*)  ] *"*"•"" 

Total $7,064^0 

Fort  Pierre  Exchange. 

Taxes  paid    $188.58 

Light,  neat,  rent  and  incidentals   144.00 

Line  man's  salary  (^)   and  assistant   240.00 

Salary  of  manager  (i)    204.00 

Maintenance,  135  phones  @  60<  81.00 

Drayage  and  other  incidentals 50.00 

Two  operators  @  $30  )  ^^^  ^^ 

One  operator  @  $20    |    •®""^ 

Total    $1,867.68 

After  a  careful  consideration  of  all  the  evidence  in  this  case, 
this  Board  is  of  the  opinion  and  finds  that  the  above  operating 
expenses  are  approximately  correct,  and  that  the  onlj  system  or 

P.UJU15C.— 47. 
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basis  of  rates  which  it  may  establish  for  the  exchanges  of  Pierre 
and  Fort  Pierre  and  for  intercommunication  between  the  two  ex- 
changes  must  be  on  the  basis  of  a  separate  schedule  of  rates  for 
each  exchange,  with  a  toll  rate  for  communication  between  the 
two  exchanges.  We  also  find  that  the  10  cent  rate  named  in  rate 
filing  No.  1  is  excessive,  unreasonable,  and  unjust,  and  that  a 
rate  of  5  (Jents  for  this  service  is  a  fair  and  reasonable  rate,  and 
the  additional  charge  for  all  time  over  three  minutes  should  not 
exceed  2  cents  per  minute. 

As  we  have  previously  stated,  the  imposition  of  a  toll  charge 
between  the  two  exchanges  makes  it  necessary  for  this  Board  to 
adjust  the  rental  rates  and  to  make  an  estimate  as  to  the  possible 
revenue  to  be  derived  from  the  toll  service.  It  already  appears 
that  we  have  before  us  a  check  of  the  messages  for  seven  days  in 
March,  1915.  On  the  basis  of  this  check,  for  the  purposes  of  this 
decision,  we  have  assumed  that  the  toll  messages  passing  under 
a  toll  rate  would  not  exceed  50  per  cent  of  the  toll  messages  pass- 
ing under  the  present  arrangement,  and  if  this  estimate  be  true 
the  total  revenue  under  the  toll  rate  of  5  cents  would  amount  to 
$1,442  per  annum.  After  considering  the  rates  named  in  the 
rate  filing  made  August  31,  1909,  and  the  rates  actually  charged^ 
and  rate  filings  Nos.  1  and  2,  we  find  that  fair  and  reasonable 
schedules  of  monthly  rental  rates  for  the  rental  of  telephone  in- 
struments and  telephone  service  in  connection  therewith  for  the 
cities  of  Pierre  and  Fort  Pierre  are  as  follows ; 

At  the  City  of  Pierre: 

Main  line  business  rate $2.25 

Two-party-line   business    1.75 

Four-party- line  business  1.50 

Main  line  residence  1.50 

Two-party-line  residence 1.25 

Four-party-line  residence   1.00 

Churches,  schools,  societies,  etc 1.50- 

Private  branch  exchange,  trunk    2.25- 

At  the  City  of  Fort  Pierre: 

Main  line  business    $2.00 

Two-party-line  business    1.50 

Main  line  residence   1.25 

Two-party-line   residence    1.15 

Four-party-line  residence   . .  . , 1.00 

Churches,  schools,  societies,  etc 1.50 

Private  branch  exchange,  trunk 2.0O 

That  for  additional  equipment  and  services  in  crmnecrtion  there- 
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withy  the  reasonable  monthly  rental  rates  at  both  exchanges  are 
as  follows: 

Extension  to  business  phone  (complete  set)  per  month $1.00 

Extension  to  business  phone  (tallung  set  only ) ,  per  month 50 

Extra  extension  bells,  per  month 25 

Desk  sets,  per  month   * 25 

On  the  basis  of  these  rates,  we  have  estimated  the  revenue  to 
be  derived  at  the  exchanges  as  follows; 

At  the  City  of  Pierre: 

Long  distance  toll  receipts   $655.00 

Telephone  rentals   S,514.00 

Desk  sets  @  2d#  per  month 168.00 

Switching  rural  farm  lines   .  124.50 

One  half  of  tolls  @  5^  per  message  between  Pierre  and  Fort 

Pierre    721 .00 

Total    $10,182.50 

At  the  City  of  Fort  Pierre: 

Long  distance  toll  receipts $250.00 

Telephone  rentals    1,956.60 

Desk  sets  @  25^  per  month   54.00 

Switching  rural  farm  lines   66.00 

One  half  of  toll  rates,  5^  per  message,  between  Pierre  and  Fort 

Pierre 721.00 

Total $3,047.60 

By  applying  the  estimated  operating  expenses  at  Pierre  to  the 
estimated  revenue,  we  have  a  net  operating  revenue  of  $3,118.30, 
and  the  same  application  of  the  estimated  operating  expenses  at 
Fort  Pierre  leaves  a  net  operating  revenue  of  $1,180.02.  We 
have  made  no  valuations  of  either  of  these  exchanges.  The  re- 
ported valuation  made  in  the  annual  report  of  the  Pierre  ex- 
change is  $49,209.20  and  of  the  Fort  Pierre  exchange  $11,943.65» 
For  the  purposes  of  determining  the  revenue  accruing  to  the 
Pierre  and  Fort  Pierre  exchanges,  the  toll  rate  of  5  cents  per  mes^ 
sage  between  these  exchanges  will  be  apportioned  one  half  to  each. 

In  rate  filing  Nos.  1  and  2  the  telephone  company  has  made- 
application  in  accordance  with  a  well-established  custom  for  per- 
mission to  name  a  rate  from  which,  if  paid  on  or  before  the  10th 
day  of  the  current  month,  a  discount  of  25  cents  would  be  made. 
It  is  the  universal  custom  for  public  utility  companies  to  quote 
rates  on  this  basis,  and  the  courts  and  Commissions  generally  have 
approved  this  basis  as  reasonable.  This  Commission  has  previous- 
ly approved  such  practice,  and  the  telephone  company  will  be  per* 
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mitted  to  add  to  its  monthly  rental  rate  the  6um  of  25  cents  to  he 
deducted  if  the  rate  is  paid  on  or  hefore  the  10th  day  of  the  cur- 
rent month. 

This  Board,  in  deciding  this  case  at  this  time,  fully  realizes 
that  the  findings  and  any  order  which  it  may  make  in  the  premi- 
ses are  purely  experimental,  as  there  is  no  method  of  determining 
the  revenue  which  will  accrue  under  the  5  cent  toll  rate  on  mes- 
sages between  the  two  exchanges.  After  these  rates  have  been  in 
effect  for  a  period  of  six  months,  this  Board  will,  on  the  applica- 
tion of  either  party,  re-examine  the  questions  involved  in  this 
case.  The  telephone  company  will  be  given  until  July  1,  1915, 
to  put  the  rates  herein  established  into  effect 

Note. — An  order  in  accordance  with  the  above  findings  of  facts 
and  conclusions  of  law  was  issued.  The  provision  in  the  order,  with 
reference  to  toll  charges  is  as  follows :  "That  for  the  transmission 
of  messages  between  the  two  telephone  units  known  as  the  Pierre 
Exchange  and  the  Fort  Pierre  Exchange  the  reasonable  maximum 
toll  fee  or  rate  be  and  hereby  is  fixed  at  5  cents  per  completed  mes- 
sage, one  half  of  which  amount,  for  the  purpose  of  ascertaining  the 
earnings  of  the  respective  exchanges,  or  2i  cents  per  completed  call, 
shall  be  apportioned  to  each  exchange.*' 


WISCONSIN  RAIIiROAD  COMMISSION. 

WONEWOC  TELEPHONE  COMPANY 

V. 

LA  VALLE  TELEPHONE  COMPANY. 

Berviee  ^  Telephones  —  Local  eaeieneion  wi^out  notice. 

The  extension  of  a  line  of  a  telephone  company  in  order  to  serve 
a  local  subscriber  moving  upon  a  farm  which  had  been  previously 
served  by  another  company  was  allowed  to  remain,  although  the  exten- 
sion was  made  without  notice  to  the  complaining  company  or  to  the 
Conunission;  it  appearing  that  the  subscriber  would  be  better  served 
thereby,  that  the  company  making  the  extension  already  had  a  line 
reaching  to  the  farm  in  question,  and  was  furnishing  service  to  a  neigh- 
bor  across  the  road,  and  that  the  loss  which  the  complaining  company 
would  sustain  was  merely  the  cost  of  a  short  piece  of  wire;,  there  being 
no  thought  of  invasion  of  the  territory  distinctively  belonging  to  the 
oomplaining  company. 

[May  21,  1915.] 
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Complaint  as  to  the  extension  of  a  telephone  line  of  the  La 
Valle  Telephone  Company  without  notice  to  the  Wonewoc  Tele- 
phone Company  or  to  the  Commission  as  required  under  the  pro- 
visions of  chapter  610  of  the  Laws  of  1913 ;  dismissed* 

The  appearances  are  set  out  in  the  opinion. 

By  the  Conuxiission :  Complaint  alleges  that  the  respondent 
telephone  company  has  made  an  extension  of  its  telephone  lines 
for  the  giving  of  local  telephone  service  to  a  subscriber  in  the  town 
of  Summit,  Juneau  county,  Wisconsin,  without  giving  notice  to 
the  complainant  and  to  the  Commission  as  is  required  to  be  done 
under  the  provisions  of  chapter  610  of  the  Laws  of  1913.  Notice 
of  investigation  was  issued  February  24,  1915,  and  hearing  was 
held  at  La  Valle  April  2,  1915.  E.  F.  Baley  appeared  for  the 
complainant,  and  A.  F.  Dargel  for  the  respondent. 

It  appears  that  the  party  to  whom  the  extension  in  question 
was  made  has  rented  a  farm  approximately  midway  between 
Wonewoc  and  La  Valle,  and  that  the  previous  occupant  of  the 
premises  had  taken  telephone  service  from  the  Wonewoc  Tele- 
phone Company.  The  present  tenant  on  this  farm  has  occasion 
to  talk  rather  frequently  to  persons  at  Keedsburg,  and  the  La 
Valle  Telephone  Company  is  in  a  position  to  furnish  him  the 
desired  service  without  toll  charge,  but  the  Wonewoc  Telephone 
Company  has  a  toll  charge  for  messages  to  Keedsburg. 

It  appears,  further,  that  the  La  Valle  Telephone  Company  had 
a  line  reaching  to  the  farm  in  question  and  furnishing  service  to 
a  neighbor  approximately  across  the  road,  so  that  the  only  con- 
struction that  had  to  be  made  to  furnish  service  to  the  subscriber 
concerning  whom  this  action  has  arisen  was  the  building  of  a  line 
from  the  road  to  the  house,  and  that  in  building  this  line  the  poles 
which  the  former  occupant  of  the  house  had  set  to  reach  the  line 
of  the  Wonewoc  Telephone  Company  could  be  used  for  carrying 
the  wire  of  the  La  Valle  Company  from  the  road  to  the  house. 

The  Wonewoc  Telephone  Company  had,  of  course,  discontinued 
service  when  the  former  occupant  of  the  premises  vacated.  The 
La  Valle  company  appears  to  have  its  line  at  least  as  close  to  the 
premises  in  question  as  does  the  Wonewoc  company.  The  only 
loss  the  Wonewoc  Telephone  Company  will  sustain  by  i)ermitting 
the  La  Valle  Telephone  Company  to  give  service  to  this  sub- 
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scriber  is  the  loss  of  a  short  piece  of  wire  line  costing  perhaps  a 
few  dollars.  There  is  no  thought  of  invasion  of  territory  dis- 
tinctly belonging  to  the  Wonewoc  Telephone  Company. 

The  applicant  for  service  being  situated  in  the  twilight  zone  be- 
tween the  two  companies,  it  seems  only  fair  to  permit  the  exten- 
sion to  the  residence  to  remain.  There  can  be  no  doubt  that  the 
Commission  would  have  allowed  the  line  to  be  built  had  notice 
been  given  in  the  regular  manner. 

The  case  is  therefore  dismissed. 

Railroad  Commission  of  Wisconsin,  Halford  Erickson,  Carl 
D.  Jackson,  Walter  Alexander,  Commissioners. 


CALIFORNIA  RAILROAD  COMMinSION. 

IN  EB  VALUATION  OF  THE  PROPERTY  OP  THE  PETA- 
LUMA  &  SANTA  ROSA  RAILWAY  COMPANY. 

[Decision  No.  234S;  Case  No.  145.] 

Talitatton^^  Original  cost -^  Veflnitian. 

The  term  "original  cost"  means  the  original  book  cost,  and  is 
defined  as  the  actual  expenditures  chargeable  to  capital  account  in 
accordance  with  the  Interstate  Commerce  Commission's  classification, 
in  cash  or  its  equivalent  in  terms  of  cash,  by  the  public  utility  for  its 
operative  properly  in  the  state  of  California,  as  of  the  date  of  the 
valuation. 

Valuation  —  Reproduction  cost  —  Definition, 

The  term  '^reproduction  cost"  is  defined  as  the  estimated  cost 
in  cash  of  acquiring  the  operative  right  of  way  and  real  estate,  and 
of  reproducing,  in  the  condition  in  which  it  was  acquired,  the  other 
physical  property  of  the  public  utility  in  the  state  of  California,  as 
of  the  date  of  the  valuation;  to  which  are  added  overhead  expenditures 
for  engineering,  law,  interest,  and  other  similar  items. 

Valuation  ^Beproduction  eoet  less  depreciation -^  Definition. 

The  term  "reproduction  cost  less  depreciation"  is  defined  as  the 
reproduction  cost  less  the  diminution  in  the  value  of  the  physical  ele- 
ments of  the  property,  due  to  use,  age,  obsolescence,  inadequacy,  or 
other  causes,  this  diminution  being  called  depreciation,  and  plus  the 
increase  in  tbe  value  of  the  pliysical  elements  of  the  property,  due  to 
age  or  other  causes,  this  increase  being  called  appreciation. 

Valuation  ^Reproduction  cost  ^  Overhead  expenses  ^  Allowance  for 
engineering  expenses. 

In  estimating  the  reproduction  cost  of  an  electric  railway,  an 
allowance  wa»  made  by  the  Commission  at  about  one  half  the  per 
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cent  which  it  was  testified  would  be  necessary  to  secure  the  services  of 
an  engineering  firm  for  the  construction  of  the  road,  where  it  appeared 
that  the  total  engineering  expenditures  actually  incurred  during  the 
construction  were  less  than  the  total  sum  allowed  by  the  Commission. 
Waluation -^  BeproducHan  cost -^  Right  of  wa^ -^  Multiplier . 

In  proceedings  to  ascertain  the  valuation  of  the  property  of  a 
street  railway  company,  a  multiple  of  1.25  plus  10  per  cent  expenses 
was  used  in  ascertaining  the  valuation  of  the  right  of  way,  although 
the  Commission  said  that  the  arbitrary  addition  by  reason  of  apply- 
ing multiple  might  be  deducted  if^  in  any  future  case,  the  question  of 
the  value  of  the  property  for  some  particular  purpose  should  become 
relevant. 
Valuation  ^WorJcing  capital  ^  AllouMnoe  for. 

In  a  proceeding  to  ascertain  the  value  of  an  electric  railway, 
the  California  Commission  refused  to  make  any  allowance  for  work- 
ing capital,  although  the  Commission  said  that  a  claim  for  such  an 
allowance  would  receive  attention  in  a  subsequent  proceeding  for  fix- 
ing the  value  of  the  property  of  the  company  as  a  going  concern. 
Valuation  —  Overhead  expenses  —  Interest  during  construction. 

In  ascertaining  the  reproduction  cost  of  an  electric  railway,  the 
California  Commission  refused  to  allow  a  greater  per  cent  for  inter- 
est during  construction  than  was  paid  by  the  company  on  mortgage 
bonds  ^merely  because  of  a  temporary  financial  stringency. 
Valuation '^ Overhead  expenses-^  Allowance  for  preliminary  and  or^ 
ganization  expenses. 

In  ascertaining  the  reproduction  cost  of  an  electric  railway,  the 
California  Commission  made  an  allowance  for  preliminary  and  organi- 
zation expenses  of  2  per  cent  on  all  expenses  except  the  cost  of  land. 
Valu€ition  ^  Franchise  cost -^  Franchises  not  operated  under. 

In  ascertaining  the  reproduction  cost  of  an  electric  railway,  no 
allowance  should  be  made  for  the  cost  of  franchises  under  which  the 
company  did  not  at  the  present  and  never  had  operated. 
Valuation -^  Reprodtiction  cost --^  Property  sold. 

In  ascertaining  the  reproduction  cost  of  an  electric  railway, 
no  allowance  should  be  made  for  property  which  had  been  sold  by  the 
utility  at  a  date  prior  to  the  time  at  which  the  valuation  was  made. 

[May  6,  1016.] 

Proceedings  to  ascertain  the  various  elements  entering  into 
the  property  of  the  Petaluma  &  Santa  Rosa  Eailway  Company. 
The  reproduction  cost  of  the  operative  property  was  found  to  be 
$1,550,170.44,  and  the  reproduction  cost  of  the  nonoperative 
property  amounted  to  $60,436.62,  resulting  in  a  total  for  both 
operative  and  nonoperative  property  of  $1,610,607.06.  The  re- 
production cost  less  depreciation  of  the  operative  property  was 
found  to  be  $1,378,716.5^4,  and  the  reproduction  of  the  nonoper- 
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ative  property  $59,768.97,  resulting  in  a  total  for  both  operative 
and  nonoperative  property  of  $1,438,485.21.  It  was  further 
found  that  if  the  market  value  of  lands  is  used  without  the  ad- 
dition of  multipliers  and  other  arbitrary  percentages,  the  re- 
production cost  of  the  entire  property  would  be  $1,487,504.35, 
and  reproduction  cost  less  depreciation  of  the  entire  property 
would  be  $1,315,382.50. 

Appearances:  E.  M.  VanFrank  for  the  Railway  Company; 
Charles  N.  Black  for  Ford,  Bacon,  &  Davis. 

Thelen,  Commissioner :  This  proceeding  was  brought  on  the 
Bailroad  Commission's  initiative  for  the  purpose  of  ascertaining 
various  elements  entering  into  the  value  of  the  property  of  the 
Petaluma  &  Santa  Rosa  Railway  Company.  This  property  is 
situated  in  Sonoma  county,  California.  For  the  general  pro- 
cedure in  these  valuation  cases,  and  for  a  general  description 
of  the  work  performed  by  this  Commission's  engineering  depart- 
ment in  these  cases,  reference  is  hereby  made  to  the  Commis- 
sion's opinion  and  findings  in  case  No.  206,  being  the  matter  of 
ascertaining  the  value  of  the  property  of  the  Stockton  Terminal 
&  Eastern  Railroad  Company,  and  case  No.  210,  being  the  mat- 
ter of  ascertaining  the  value  of  the  property  of  the  Tonopah  & 
Tidewater  Railroad  Company. 

These  valuations  were  begun  under  §  20  of  the  Stetson-Eshle- 
man  act,  effective  February  10,  1911,  and  continued  under  the 
provisions  of  the  Public  Utilities  act,  effective  March  23,  1912. 
The  sections  of  the  Public  Utilities  act  particularly  applicable 
to  this  proceeding  are  §§  47  and  70.  As  is  usual  in  these  cases, 
I  shall  confine  myself  to  making  findings  of  fact  on  specified 
elements  bearing  on  the  question  of  the  value  of  this  company's 
property,  as  shown  by  the  evidence  in  this  case,  and  shall  not 
make  a  finding  on  the  question  of  the  ultimate  value  of  the  prop- 
erty, irrespective  of  the  purpose  for  which  the  value  is  ascer- 
tained. 

As  is  usual  in  these  valuation  proceedings  I  shall,  in  connec- 
tion with  this  inquiry,  consider  the  following  matters: 

1.  Organization,  construction,  and  operation, 

2.  Stocks  and  bonds. 

3.  Revenues  and  expenses. 
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4*  Original  cost,  as  defined. 

5.  Eeproduction  cost,  as  defined. 

6.  Eeproduction  cost  lees  depreciation,  aa  defined. 

I  shall  first  define  the  three  elements  of  value  which  I  pro- 
pose to  find: 

The  term  '^original  cosf  means  the  original  book  cost,  and  is 
defined  as  the  actual  expenditures  chargeable  to  capital  account 
in  accordance  with  the  Interstate  Commerce  Commission's  classi- 
fication^ in  cash  or  its  equivalent  in  terms  of  cash^  by  the  public 
utility  for  its  operative  property  in  the  state  of  California,  as  of 
the  date  of  the  valuation. 

The  term  "reproduction  cost"  is  defined  as  the  estimated  cost 
in  cash  of  acquiring  the  operative  right  of  way  and  real  estate, 
and  of  reproducing,  in  the  condition  in  which  it  was  acquired, 
the  other  physical  property  of  the  public  utility  in  the  state  of 
California,  as  of  the  date  of  the  valuation ;  to  which  are  added 
overhead  expenditures  for  engineering,  law,  interest,  and  other 
similar  items. 

The  term  "reproduction  cost  less  depreciation"  is  defined  as 
the  reproduction  cost  leas  the  diminution  in  the  value  of  the 
physical  elements  of  the  properly,  due  to  use,  age,  obsolescence, 
inadequacy,  or  other  causes,  this  diminution  being  called  de- 
preciation, and  plus  the  increase  in  the  value  of  the  physical 
elements  of  the  property,  due  to  age  or  other  causes,  this  increase 
being  called  appreciation. 

In  accordance  with  this  Commission's  order  dated  October  17, 

1912,  the  Petaluma  &  Santa  Rosa  Railway  Company  on  May  1, 

1913,  filed  an  inventory  of  its  property,  together  with  an  esti- 
mate of  its  reproduction  cost  and  reproduction  cost  less  deprecia- 
tion, as  of  June  30,  1912.  A  copy  of  the  company's  final  sum- 
mary sheet  is  attached  to  this  opinion  and  marked  exhibit  "A." 

On  September  1,  1914,  the  Commission's  engineering  depart- 
ment submitted  to  the  Commission  its  detailed  valuation  report 
£8  of  June  30,  1912,  a  copy  of  which  was  furnished  to  the  com- 
pany. A  copy  of  the  final  summary  sheet  of  this  report  is  at- 
tached hereto  as  exhibit  "B." 

Prior  to  the  hearing  upon  this  proceeding,  the  company's  en- 
gineer took  up  with  the  engineering  department  of  the  Commis- 
sion certain  objections  to  its  valuation  report,  and  in  all  cases 


Digitized  by  LjOOQ IC 


746 


CALIFORNIA  RAILROAD  COMMISSION. 


where  physical  quantities  were  at  issue  an  agreement  was  reached. 
On  certain  points,  however,  the  engineering  department  could 
not  agree  with  the  company,  and  those  differences  were  presented 
at  the  hearing  held  January  25,  1915,  at  which  the  railroad 
company  and  the  engineering  firm  in  charge  of  its  valuation 
were  represented.  Subsequent  to  the  hearing  the  Commission's 
engineering  department  submitted  to  the  Commission  a  supple- 
mental report  embodying  the  changes  agreed  upon,  and  a  copy 
of  thie  supplemental  report  was  also  furnished  the  company. 
The  final  summary  sheet  of  the  engineering  department's  supple- 
mental report  is  attached  hereto  and  marked  exhibit  "C."  On 
March  6,  1915,  the  Commission  was  advised  by  letter  that  the 
company  could  not  agree  with  the  disposition  of  certain  items 
in  the  supplemental  report,  these  items  being  the  same  to  which 
objections  were  made  by  the  company  at  the  hearing  on  January 
25,  1915.  These  objections  will  hereinafter  be  considered  in 
detail.  A  copy  of  the  revised  final  summary  sheet  containing 
the  Commission's  finding  in  this  case  is  attached  hereto  and 
marked  exhibit  "D." 

!•  Orgamzaiion,  Construction,  and  Operation. 

The  Petaluma  &  Santa  Rosa  Railway  Company  was  incorpo- 
rated under  the  laws  of  California  on  May  22,  1903.  The  pro- 
posed route  of  this  railway  was  from  Petaluma  northerly  to 
Santa  Rosa,  thence  northwesterly  to  Forestville,  and  from  Santa 
Rosa  in  a  southwesterly  direction  to  Sebastopol.  This  route^ 
however,  was  not  followed.  The  constructed  line  runs  from 
Petaluma  to  Sebastopol,  thence  to  Santa  Rosa  and  Forestville. 
The  following  table  presents  the  mileage: 


DiYision 

From — 

To— 

Track  Miles 

Main  Track 

Side  Track 

Total 

1  

2  

3   

Petaluma  .. 
Sebastopol  . 
Sebastopol  . 

Sebastopol  .. 
Santa  Rosa   . 
Forestville  . . 

16.71 
7.75 
7.13 

2.96 
1.22 
1.63 

19.66 

8.97 
8.76 

Totals  . . 

31.59 

5.80 

37.39 

In  addition  to  the  operation  of  an  electric  railway,  this  com- 
pany operates  steamers  between  Petaluma  and  San  Francisco, 
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making  two  round  trips  each  day.  Its  marine  equipment  con- 
sists of  two  stem-wheel  steamers^  and  also  a  barge  which  is 
used  intermittently  as  business  may  require.  With  the  excep- 
tion of  approximately  2  miles  of  line,  this  road  was  placed  in 
operation  in  November,  1904.  The  railway  traverses  an  agricul- 
tural district  in  the  lower  foothills  of  the  coast  range  in  Sonoma 
county,  and  operates  in  a  comparatively  level  country,  with  no 
unusual  physical  characteristics.  Its  total  length  of  curved  line 
amounts  to  8.96  miles,  or  approximately  28  per  cent  of  the  total 
mileage,  and  its  maximum  grade  is  3  per  cent.  Power  is  dis- 
tributed at  600  volts  direct  current,  by  overhead  trolley,  and  the 
construction  is  simple  span  suspension.  In  grading  the  roadbed 
no  heavy  earthwork  was  necessary.  The  rail  is  70-pound  A.S.C.E. 
placed  on  redwood  ties ;  the  track  is  well  ballasted  with  crushed 
rock,  and  in  general  the  road  was  well  built  and  is  well  main- 
tained. 

For  passenger  service  the  company  usually  operates  single 
cars,  making  twelve  trips  daily  and  fifteen  on  Sunday,  between 
Petaluma  and  Sebastopol;  nineteen  trips  daily  and  nineteen  on 
Sunday,  between  Sebastopol  and  Santa  Kosa;  and  sixteen  trips 
each  day  between  Sebastopol  and  Forestville.  Freight  trains  are 
run  as  extras,  the  number  depending  on  the  traffic,  the  average 
being  two  or  three  each  way  per  day.  The  company  purchases 
all  power  from  the  Pacific  Gas  &  Electric  Company,  and  in  1912 
entered  into  a  new  contract  with  that  company.  Through  this 
change  the  cost  of  power  has  been  very  materially  reduced. 

2.  Stocks  and  Bonds. 

The  company's  articles  of  incorporation  authorize  the  issue  of 
10,000  shares  of  capital  stock  of  a  par  value  of  $100  each,  repre- 
senting a  total  par  value  of  $1,000,000. 

These  10,000  shares  were  issued  as  follows:  40  shares  to  the 
incorporators;  8,960  shares  on  September  28,  1903,  for  options 
on  two  small  horse-car  lines  in  Petaluma  and  Santa  Rosa,  fran- 
chises in  Sonoma  county,  Petaluma,  and  Sebastopol,  rights  of 
way  and  options  for  other  rights  of  way,  real  estate,  terminals, 
etc,  and  $168,000  in  cash;  900  shares  were  sold  in  November, 
1904,  at  $40  per  share;  and  the  disposition  of  the  remaining  100 
shares  is  not  known. 
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On  November  17,  1903,  a  first  mortgage  of  $1,000,000  on  the 
entire  property  to  secure  6  per  oent  twenty-year  first  mortgage 
bonds,  of  date  March  1,  1904,  was  autli6rized.  In  the  following 
December,  $500,000  of  these  bonds  were  contracted  to  be  sold  at 
90  per  cent  of  their  face  value.  On  April  18,  1904,  the  sale  of 
a  total  of  $900,000  of  these  bonds  was  authorized,  but  not  all 
of  them  were  sold.  On  April  1,  1905,  a  second  mortgage  of 
$250,000  was  authorized,  and  6  per  cent  ten-year  second  mort- 
gage bonds  were  issued.  Part  of  these  bonds  were  exchanged  at 
97^  for  6  per  cent  certificates  of  indebtedness  of  par  value  of 
$100,000  which  had  been  authorized  February  2,  1906.  Toward 
the  end  of  1905,  small  lots  of  the  first-mortgage  bonds  were  sold 
at  95  per  cent  of  their  face  value,  and  second-mortgage  bonds 
were  sold  at  face  value  and  accrued  interest. 

The  San  Francisco  disaster  of  1906  and  the  sde  of  the  Cali- 
fornia Northwestern  Railroad  to  the  Southern  Pacific  &  Santa 
Fe,  together  with  the  financial  stringency  of  1907,  put  this  com- 
pany in  financial  difficulties,  and  in  December,  1907,  the  10,000 
shares  of  capital  stock  were  assessed  $10  per  share.  The  full 
$100,000  was  paid  in  on  this  assessment.  There  is  no  record  of 
any  dividends  having  been  paid  on  the  common  stock. 

The  following  table  shows  the  status  of  tiie  company's  securi- 
ties from  June  30,  1908,  to  June  30,  1912,  the  data  being  ob- 
tained from  the  company's  annual  reports  to  this  Commission: 


Item 


Funded  debt,  first  mortgage 
bonds   (outstanding)    

Funded  debt,  second  mortgage 
bonds   (outstanding)    

Floating  debt,  notes  outstand- 
ing    


Total  debt  outstanding  .... 

Total     debt     outstanding     per 

mile    

Interest  paid   

Capital  stock  outstanding  .... 
Total  securities  outstanding  ... 
Total  securities  outstanding  per 

mile     

A.ddltion8,     Improvements    and 

deductions— railway    

Additions,     improvements     and 

deductions— marine     


Year  Ending  June  80th 


1M9 


1698.000.00 
260.000.00 
S8. 000.00 


$986,000.00 

26,757.12 

62.2U.66 

1.000,000.00 

1,986.000.00 

68.894.16 

6,869.89 

667.07 


1910 


1697.000.00 
260.000.00 
88,000.00 


1986.000.00 

26.729.96 

62. 161.69 

1,000,000.00 

1,986.000.00 

63.867.02 

6,882.82 

2.727.62 


19U 

1912 

1697.000.00 

1694,000.00 

260,000.00 

260.000.00 

38.000.00 

28,000.00 

1986,000  00 


26.636.01 

62.161.69 

1.000,000.00 

1,986.000.00 

63.6n.66 

*  13.863.82 

8.648.83 


9972,000.00 

26,088.03 

61.787.63 

1.000,000.00 

1,972,000.00 

62,826.18 

27.442.79 

8.276.33 


*  $10,000  was  charged  to  depreciation  aa  a  blanket  charge,  covering  both  raUwaj 
and  marine  departments. 
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3,  Revenue  and  Expenses. 

About  67  per  cent  of  the  company's  total  revenue  is  derived 
from  the  railway  traffic  and  43  per  cent  from  marine  traffic 
Sixty-six  per  cent  of  the  railway  revenue  results  from  freight 
traffic.  The  larger  part  of  the  total  freight  revenue  is  derived 
from  the  water  traffic,  and  a  large  part  of  all  freight  is  trans- 
portation of  eggs  and  sundry  poultry  supplies. 

The  passenger  rates  appear  low,  averaging  about  2  cents  per 
mile,  the  maximum  one-way  fare  being  50  cents. 

For  the  five  years  ending  June  30,  1913,  the  gross  income  less 
operating  expenses  shows  a  consistent  increase  from  $34,927.60 
for  1909  to  $111,712.59  for  1913.  Deducting  the  item  of  $17,- 
450  received  by  the  company  as  a  bonus  on  the  newly  constructed 
branch  line  to  Two  Rock,  the  corresponding  figure  for  1914 
amounts  to  $96,559.75,  or  a  decrease  of  $15,152.84  over  the 
preceding  year. 

The  surplus,  it  will  be  noted,  on  June  30,  1914,  was  $94,- 
298.97,  which  is  an  increase  of  $153,452.23  over  a  deficit  for 
the  year  1909  of  $59,153.25. 

The  following  table  presents  various  revenue,  expense,  and 
traffic  statistics  for  the  years  ending  June  30,  1912  and  1914: 


I 


10 

11 

12 
13 
14 
15 
16 
17 


Mileage — ^main  tracks   

Operating  Revenue. 
Railway — passenger  train  service  .. 
Railway — freight  train   service    . . , 

Railway — total  train  service 

Steamer — passenger    

Steamer — freight 

Steamer — ^totai    

Other  revenue  and  deductions  

Total  operating  revenue 

Operating  Expense. 
Maintenance  of  way  and  structures 
Maintenance  of  equipment — railway 
Maintenance  of  equipment — ^marine 

Traffic    

Transportation — railway    

Transportation — marine    

General    

Total  operating  expense  


Year  Ending 


June  30, 

June  30, 

1912 

1914 

31.50 

37.02 

$98,924.05 

$05,736.0» 

71,782.95 

77,034.401 

170,707.00 

172,770.4^ 

3,544.45 

3,613.48 

123,510.13 

119,268.03: 

127,054.58 

122,881.51 

5,161,78 

13,525.82 

302,923.36 

301,663.43 

$13  070.59 

$16,954.49 

11,868.62 

10,514.52 

4.369.23 

2,681.3a 

6,380.43 

6,908.90' 

77,288.39 

65,199.96 

70,240.50 

89,165.35. 

10,506.48 

18,800.00- 

202,714.24 

210,233.6d 
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18 

19 
20 
21 
22 
23 
24 
25 
26 
27 

28 
29 
30 

31 

32 
33 

34 
35 
36 
37 
38 


Item 


Per  cent  operating  revenues  to  operating  ex- 
penses     

Net  operating  revenue 

Miscellaneous   income    

Gross  income  less  operating  expanses 

Taxes   

Interest     

Total  deductions  from  gross  income 

Net  income 

Profit  and  loss  adjustments 

Surplus  or  deficit  at  end  of  year 

Operating  revenue  per  car  mile — ^railway  only 
Operating  expenses  per  car  mile — railway  only 
Freieht    railway    earnings    ton    mile — ^railway 

only    

Freight   railway    expenses   ton    mile — railway 

oniy   

Fare  passengers  carried — ^railway  only 

Average  fare— ^revenue  passengers  only   

Tons  of  freight  moved — ^railway  only  

Tons  of  freight  moved  1  mile — ^railw"ay  only  . . 
Average  loading  per  car  tons — ^railway  only  . . 

Average  haul  of  freight — ^railway  only  

Average  cars  per  freight  train — railway  only  . . 


Year  Ending 


June  30, 
I9I2 


66.9% 

$100,209.12 

1,980.00 

102,189.12 

6,860.43 

51,787.63 

58,648.06 

43,541.06 


6,151.13 

$0.29 
.209 

.069 

.041 

754,994 

$0.13 

61,812 

1,116,055 

7.26 

18.055 

8.071 


June  30, 
1914 


69.69% 

$91,429.75 
22,580.00 

114,009.75 
8,842.46 
55,482.12 
64,324.58 
49,685.17 
16,355.95 
94,298.97 

$0.2712 
.16037 


752,512 
$0.12643 


The  above  statistics  are  taken  from  the  annual  reports  of  this 
company  to  the  Commission. 

4.  Original  Cost. 

The  records  of  the  company  having  been  destroyed  in  the  San 
Francisco  fire  of  April,  1906,  the  original  cost  was  not  to  be 
ascertained.  There  was,  however,  a  trial  balance  as  of  February 
28,  1905,  about  three  months  after  operation  commenced,  which 
was  not  too  charred  to  be  legible.  This  balance  shows  a  total  of 
$1,662,254.74  charged  to  road  and  equipment,  including  ^^fran* 
chises^^  amounting  to  $902,310.02.  As  no  analysis  could  be  made 
or  verified,  these  figures  cannot  be  considered  of  any  more  im- 
portance than  as  representing  a  maximum  book  cost  to  that  date, 
and  which  might  include  amounts  not  properly  chargeable  to 
original  cost,  as  indicated  by  the  amount  charged  to  "franchises.'' 

The  original  cost  of  certain  items  was,  however,  found  and 
has  been  utilized  by  the  engineering  department.  These  dau 
are  mentioned  in  the  department's  report. 
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6.  BeprodueUon  Cost. 

Under  this  heading  the  company  prior  to^  and  at  the  hearing 
in  this  proceeding,  made  objections  to  certain  parts  of  the  report 
as  submitted  by  the  engineering  department  As  hereinbefore 
mentioned,  a  number  of  items  to  which  objections  were  made 
prior  to  the  hearing  have  been  fully  covered  by  the  supplemental 
report,  and  I  shall  now  consider  the  other  objections  in  the  or- 
der mentioned  by  the  company  in  its  letter  of  March  6,  1915. 

(a)  Engineering. — For  this  item  the  engineering  department 
allowed  6  per  cent  of  the  total  of  classes  3  to  39,  inclusive,  which, 
as  shown  by  the  supplemental  report,  amounts  to  $40,653.89. 
In  addition  to  this  amount,  engineering  in  connection  with  pur- 
chase of  land  is  covered  in  the  allowance  for  the  cost  of  acquisi- 
tion of  lands.  The  company  claimed  that  this  amount  is  inade- 
quate and  that  an  allowance  should  be  made  of  10  per  cent  on 
classes  3  to  39,  inclusive,  and  7^  per  cent  on  classes  43  to  48, 
inclusive,  except  class  44 — freight  train  cars — on  which  2^  per 
cent  is  asked.  With  these  claims,  however,  the  engineering  de- 
p^artment  could  not  agree. 

For  the  allowance  on  the  total  of  classes  3  to  39,  inclusive,  the 
position  of  the  engineering  department  is  based  upon  the  actual 
costs  as  found  for  a  considerable  number  of  railroads  both  within 
and  outside  of  this  state.  Among  these  there  are  carriers  fairly 
comparable  with  the  road  here  under  consideration.  At  the  hear- 
ing the  representative  of  the  engineering  firm  which  made  the 
valuation  report  for  the  company  claimed  that  it  is  practically 
impossible  to  secure  the  services  of  an  engineering  firm  which 
would  undertake  the  construction  of  such  a  road  for  less  than  5 
per  cent  and  expenses,  and  such  an  allowance  would  be  equal  to 
a  total  of  10  per  cent.  It  is  well  known  to  this  Commission  that 
such  charges  for  engineering  services  in  a  number  of  construction 
undertakings  have  been  paid  by  public  utilities.  But  it  is  also 
known  that  one  reason  why  the  large  engineering  firms  can  ob- 
tain such  allowances  is  that  they  are  frequently  intimately  con- 
nected with  or  branches  of  large  financial  institutions ;  and  that 
the  financial  agent  in  some  cases  simply  stipulates  with  the  pub- 
lic utility  that  a  certain  engineering  firm  must  be  employed  on 
terms  fixed,  in  effect,  by  the  financial  agent.  In  this  particular 
case,  however,  the  road  was  not  constructed  in  that  manner,  and 
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it  is  a  fact  that  the  total  engineering  expenditures  actually  in- 
curred during  the  construction  of  this  property  were  very  much 
less  than  the  total  sum  allowed  by  the  Commission's  engineering 
department  in  its  reproduction  estimate.  No  testimony  was  in- 
troduced by  the  company  which  would  lead  me  to  believe  that  the 
allowance  made  by  the  department  for  engineering  would  not  be 
amply  sufficient  to  reconstruct  this  line  within  the  assumed  con- 
struction period  of  one  year,  and  this  construction  period  was 
admitted  by  the  company  to  be  fair.  For  the  equipment,  classes 
43  to  48,  inclusive,  the  engineering  department  made  no  flat  per- 
centage allowance  for  engineering,  as  such  services  are  properly 
included  in  the  reproduction  cost  estimate  of  the  individual  items 
of  equipment. 

I  am  satisfied  that  the  amount  allowed  for  engineering  by  the 
Commission's  engineering  department  in  its  revised  estimate  i* 
fair  and  reasonable,  and  I  shall  accordingly  allow  no  increase  b 
this  item. 

(6)  Right  of  Way. — In  this  account  the  company  attacked  the 
multiple  used  by  the  engineering  department  for  right  of  way 
within  corporate  limits  of  various  cities.  For  such  right  of  way 
the  company  claims  a  multiple  of  1.60  should  be  allowed.  The 
engineering  department  in  its  report  allowed  1.26  plus  10  per 
cent  for  expenses,  which  is  equivalent  to  1.37^.  If  the  land* 
owned  by  the  company  were  merely  strips  of  right  of  way  in  the 
outskirts  of  the  towns,  the  multiple  might  have  been  as  high  as 
the  company  claimed,  but  the  engineering  department  includes 
large  areas  of  terminal  lands  in  this  classification,  for  which  the 
company  was  not  called  upon  to  pay  excessive  prices.  The  rec- 
ords of  the  engineering  department  contain  the  analysis  of  some 
1,140  miles  of  recently  constructed  railroad  rights  of  way  in  Cali- 
fornia, the  total  cost  of  which  is  $8,211,632.65,  and  the  market 
value  of  the  land  for  ordinary  purposes,  at  the  time  of  purchase, 
was  $6,293,862.89,  which  would  show  a  multiple  of  1.30.  The 
incidental  expense  in  connection  with  the  acquisition  of  844  miles 
of  this  right  of  way  was  $648,329,  which  is  9.14  per  cent  of  the 
amount  paid  to  the  grantors.  Practically  88  per  cent  of  the 
costs  of  lands  was  for  property  located  within  incorporated  city 
limits,  and  the  multiple  on  this  classification  was  approximately 
1.25.  Therefore,  I  am  satisfied  that  for  the  lands  in  question  the 
multiple  of  1.25  plus  10  per  cent  expenses  is  amply  sufficient  if 
multiples  and  costs  of  acouisition  are  to  be  added  to  the  fair  avei^ 

Digitized  by  VjOOQ IC 


IN  RE  PETALUMA  A  8.  R.  R.  CO.  763 

age  market  value  as  estimated  from  the  fair  average  market  value 
of  land  in  the  vicinity  having  a  similar  character. 

I  must  draw  attention,  however,  at  this  point,  to  the  fact  that 
the  Supreme  Court  of  the  tlnited  States  has  definitely  denied 
the  right  to  use  multiples  and  conjectural  costs  of  acquisition  and 
consequential  damages  when  ascertaining  the  value  of  railroad 
properties  for  rate  fixing  purposes.  In  the  famous  Minnesota 
Rate  Cases  (Simpson  v.  Shepard)  230  U.  S.  352,  57  L.  ed. 
1511,  48  L.R.A.(KS.)  1151,  33  Sup.  Ct  Eep.  729,  Justice 
Hughes,  at  page  455,  expresses  the  unanimous  view  of  the  court 
as  follows: 

"Assuming  that  the  company  is  entitled  to  a  reasonable  share 
in  the  general  prosperity  of  the  communities  which  it  serves,  and 
thus  to  attribute  to  its  property  an  increase  in  value,  still  the 
increase  so  allowed,  apart  from  any  improvements  it  may  make, 
cannot  properly  extend  beyond  the  fair  average  of  the  normal 
market  value  of  land  in  the  vicinity  having  a  similar  character. 
Otherwise  we  enter  the  realms  of  mere  conjecture.  We  therefore 
hold  that  it  was  error  to  base  the  estimates  of  value  of  the  right 
of  way,  yards,  and  terminals  upon  the  so-called  'railway  value'  of 
the  property.  The  company  would  certainly  have  no  gi*ound  of 
complaint  if  it  were  allowed  a  value  for  these  lands  equal  to  the 
fair  average  market  value  of  similar  land  in  the  vicinity,  without 
additions  by  the  use  of  multipliers,  or  otherwise,  to  cover  hypo- 
thetical outlays.  The  allowances  made  below  for  a  conjectural 
cost  of  acquisition  and  consequential  damages  must  be  disap- 
proved; and,  in  this  view,  we  also  think  it  was  error  to  add  to 
the  amount  taken  as  the  present  value  of  the  lands  the  further 
sums,  calculated  on  that  value,  which  were  embraced  in  the  items 
of  'engineerii^,  superintendence,  legal  expenses,'  'contingencies,^ 
and  'interest  during  construction.'  " 

It  is,  of  course,  impossible  to  "reproduce"  land  in  the  sense 
that  other  physical  elements  of  railroad  property  can  be  repro- 
duced  and  their  reproduction  cost  determined.  If  it  is  found  that 
land  originally  cost  more  or  less  than  the  present  market  value, 
those  facts  will,  of  course,  be  shown  in  connection  with  the  find- 
ing as  to  the  original  cost  of  the  property. 

In  another  proceeding  now  pending,  I  shall  consider  this  ques- 
tion in  greater  detail.    For  the  present,  I  shaU  merely  draw  at- 

P.U.R.'15C.— 48. 
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tenHon  to  the  fact  that  the  arbitrary  additions  to  the  present 
market  value  of  this  company's  lands,  by  reason  of  applying 
multiples,  cost  of  acquisition,  and  interest,  amount  to  $123,- 
102.71.  If  in  any  future  case  thid  question  of  the  value  of  this 
property  for  some  particular  purpose  should  become  relevant, 
the  Commission  may  see  fit  to  hold  that  this  sum  should  be  de- 
ducted from  the  grand  totals  shown  in  exhibit  ^^D"  under  the 
headings  "reproduction  cost"  and  "reproduction  cost  less  de- 
preciation." 

(c)  Working  Capital. — This  is  an  item  which  was  not  in- 
cluded in  the  estimate  of  the  engineering  department  The  com- 
pany claims  an  allowance  of  $49,200  on  the  ground  that  working 
capital  is  "essential  to  have  to  carry  on  business."  The  classi- 
fications as  prescribed  by  the  Interstate  Commerce  Commission 
for  expenditures  for  road  and  equipment  do  not  provide  any  ac- 
count for  working  capital. 

When  the  allowance  for  interest  during  construction  is  made, 
it  is  assumed  that  the  total  amount  of  money  expended  for  capi- 
tal account  has  been  employed  one  half  the  estimated  construction 
period.  This,  as  is  maintained  by  the  engineering  department, 
automatically  presupposes  that  any  time  during  construction 
there  must  be  sufficient  capital  on  hand  to  meet  all  charges.  Work- 
ing capital  during  the  construction  period  is  thus  provided  for. 
The  company's  estimate  of  $49,200  is  for  working  capital  for 
the  going  concern.  This  claim  will  receive  attention  if  this  com- 
pany at  any  time  hereafter  appears  before  the  Commission  in  a 
proceeding  affecting  its  value  as  a  going  concern.  In  establishing 
rates,  the  Commission  always  gives  consideration  to  the  question 
of  working  capital.  I  concur  with  the  engineering  department 
that,  bearing  in  mind  clearly  the  precise  nature  of  the  findings 
which  are  being  made  herein,  an  allowance  for  the  item  *Svork- 
ing  capital"  should  not  be  included  in  the  totals  making  up  the 
values  in  this  case. 

(d)  Irderest. — For  the  account  interest  the  engineering  depart- 
ment allowed  3  per  cent  on  the  total  of  classes  3  to  62,  inclusive, 
and  5  per  cent  on  class  2.  The  company  in  its  valuation  esti- 
mated the  allowance  for  interest  at  3^  per  cent  of  the  total  of 
classes  1  to  51 ;  3^  per  cent  on  class  50,  and  3^  per  cent  on  part 
of  class  52.  While  there  is  evidently  some  difference  in  the 
method  of  calculating  this  allowance,  it  appears  that  both  the 
company  and  the  engineering  department  agreed  upon  the  as- 
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sumption  that  it  would  take  one  year  to  reproduce  this  railway^ 
and  also  that  the  allowance  for  the  account  interest  should  be 
based,  at  a  certain  interest  rate  per  annum,  upon  the  theory  that 
the  total  amount  expended  on  the  capital  accounts  would  be  tied 
up  during  one  half  the  construction  period.  The  real  point  of 
difference,  therefore,  is  not  in  the  theory  or  in  the  estimated 
construction  period,  but  in  the  interest  rate.  The  company 
claims  a  rate  of  7  per  cent  per  annum,  while  the  engineering 
department  estimates  that  money  could  be  secured  for  this  road 
at  6  per  cent  per  annum.  The  best  evidence  on  this  point,  it  ap- 
pears to  me,  is  the  fact  that  there  are  two  mortgages  on  this  prop- 
erty, the  first  mortgage  paying  5  per  cent  interest  and  the  second 
paying  6  per  cent.  The  first-mortgage  bonds  sold  at  from  90  to 
95  per  cent  of  their  face  value  and  the  second  mortgage  bonds 
sold  at  par  and  accrued  interest.  It  would  not  be  reasonable  in 
these  findings  to  allow  the  higher  rates  of  interest  caused  by 
merely  temporary  financial  stringency.  I  am  satisfied  to  allow 
the  sum  estimated  for  interest  during  construction  to  stand  as 
shown  in  the  engineering  department's  report. 

(e)  Preliminary  and  Organization  Expenses. — These  items  in 
the  report  of  the  engineering  department  are  covered  by  account 
44,  "Miscellaneous,''  for  which  the  allowance  of  2  per  cent  of 
classes  3  to  51,  inclusive,  or  a  total  of  $22,699.23,  has  been  made. 
Under  the  Interstate  Commerce  Commission's  classifications  this 
account  covers  organization  expenses,  including  the  payment  of 
all  necessary  fees,  the  cost  of  printing  certificates  of  stocks  and 
bonds,  payments  to  trustees  and  expenses  incurred,  and  disposal 
of  securities,  salaries,  and  expenses  of  executives  and  general  of- 
ficers of  the  road  imder  construction,  of  clerks  in  general  offices 
engaged  on  construction  accounts  or  work,  rent  and  repair  of 
general  offices  when  rented,  and  furniture  and  office  expenses; 
also  all  items  of  a  special  or  incidental  nature  that  cannot  prop- 
erly be  charged  to  any  other  account. 

The  company  adopted  a  different  method  from  that  of  the  en- 
gineering department  for  estimating  the  amount  properly  charge- 
able to  this  account,  the  details  of  which  appear  in  exhibit  No. 
2,  filed  by  the  company,  January  25, 1916.  This  exhibit  presents 
a  total  for  this  item  made  up  of  various  subtotals,  some  of  which, 
such  as  interest  and  franchises,  appear  in  other  accounts  in  the 
estimate  by  the  engineering  department.     It  must  also  be  con- 
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sidered  that  the  larger  portion  of  the  total  for  this  account  as 
allowed  by  the  company  is  made  up  of  purely  arbitrary  esti- 
mates, while  the  percentage  allowance  made  by  the  ^gineering 
department  is  based  upon  facta  and  known  percentages  on  a  con- 
siderable number  of  actual  construction  undertakings  of  thia 
character.  The  bases  for  the  department's  estimates  were  fully 
gone  into  at  the  hearing.  In  my  opinion,  the  percentage  allow- 
ance, resulting  in  a  total  of  $22,599.23  for  this  account,  is  ample^ 
and  no  increase  should  be  granted. 

(/)  Franchise  Cost. — In  the  original  valuation  the  engineer- 
ing department  reported  that  the  company  owned  eight  operative 
franchises.  Six  of  these  were  grants  acquired  through  ordinance 
and  the  other  two  were  so-called  "rights"  which  were  considered 
as  the  "rights"  acquired  by  the  company  with  its  purchase  of  the 
two  original  horse-car  lines  formerly  operating  in  Petaluma  and 
Santa  Eosa.  The  acceptance  of  these  rights  as  items  to  be  in- 
cluded in  the  valuation  was  based  on  the  statement  made  by  the 
company's  valuation  engineers  in  their  report  to  this  Commis- 
sion.   The  wording  in  this  report  is  as  follows : 

"Franchises:  Purchase  of  Petaluma  horse-car  line  for  its 
rights,  $2,790;  purchase  of  Santa  Bosa  horse-car  line  for  its 
rights,  $14,963,  totaling  $17,753." 

The  engineering  departmait  assumed  that  in  the  purchase  of 
these  two  horse-car  lines  there  were  certain  rights  acquired  which 
were  of  value  to  the  present  operating  company,  and  therefore 
estimated  these  rights  as  having  values  analogous  to  franchise 
values.  It  now  appears,  however,  as  stated  in  the  company's  let- 
ter hereinbefore  referred  to,  that  "this  company  is  not  now  and 
never  has  operated  under  the  two  franchises  so  purchased,  but 
was  put  to  the  expense  of  acquiring  two  new  franchises  in  Santa 
Rosa.'^ 

The  value  given  these  two  franchises  should  therefore  be  de- 
ducted, leaving  the  values  of  only  the  six  franchises.  The  fol- 
lowing computation  shows  that  the  elimination  of  the  two  "rights" 
results  in  a  reduction  of  $762.76  from  the  estimated  reproduc- 
tion cost  of  franchises  appearing  in  the  supplemental  report  of 
the  engineering  department: 

Advertising  application,  each    $125.00 

Payment  to  city  or  county  each  100.00 

Advertising  granted  ordinance,  each   125.00 

$350.00 
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ContingeixcieSy  5  per  cent $17.50 

Intere^  oae  year  at  5  per  cent 18.38 

85.88 

Approximate  cost  of  each  franchise   $385.88 

Six  franchises  operative  at  the  present  time,  estimated 

total  cost  at  $385.88  each $2,315.28 

Cost  of  two  elections  at  Petaluma  at  $600.00  each $1,200.00 

Plus  contingencies  at  5  per  cent 60.00 

Plus  interest  on  above  total  for  1  year  at  5  per  cent  .  •  63.00 

1,323.00 

Total  cost  of  operative  franchises  $3,638.28 

Valuation  formerly  fixed  on  franchises   4,401.04 

Reduction  in  value  as  per  above $762.76 

As  also  stated  in  the  company's  letter,  the  physical  property 
and  real  estate  acquired  in  the  purchase  of  the  two  horse-car  lines 
were  sold,  leaving  a  net  cost  of  $13,465.03  to  the  present  com- 
pany. This  sum  the  company  claims  should  be  added  to  the  esti- 
mate of  franchise  costs.  Since  ii\e  property  acquired  by  this 
company  in  these  purchases  has  been  disposed  of,  its  original 
value  can  not  be  included  in  an  estimate  of  reproduction  cost  as 
of  June  30,  1912,  and  such  property  as  may  still  be  in  existence 
is  allowed  in  another  account 

In  accordance  with  the  above  revision  in  franchise  values,  re- 
sulting in  a  reduction  of  $762.76,  the  new  totals  to  be  used  for 
Interstate  Commerce  Commission  accounts  2  and  3  are  as  follows : 


Area 

Market  Value 

Reproduction 
Cost 

Operative — 
Account  2 — ^Railway  and  station 
grounds    

198.903 
60.653 

$211,836.00 
57,741.00 

$347,589.14 

Nonoperative — 

Account  3-rReal  estate 

57,741.00 

Grand  totals   

240.556 

$269,577.00 

$405,330.14 

With  the  exception  of  the  above  six  points  of  contention,  all 
other  objections  are  covered  by  the  supplemental  report  of  the 
engineering  department. 

After  a  careful  consideration  of  all  changes  and  the  evidence 
in  this  case  bearing  on  the  matter  of  reproduction  cost^  I  find  that 
the  reproduction  cost,  as  that  term  has  hereinbefore  been  de- 
fined, of  the  operative  property  of  the  Petaluma  &  Santa  Eosa 
Railway  Company,  as  of  June  30,  1912,  is  the  sum  of  $1,550,- 
170.44.  The  reproduction  cost  of  the  nonoperative  property 
amounts  to  $60,436.62,  resulting  in  a  total  for  both  operative  and 
nonoperative  property  of  $1,610,607.06. 
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I  find,  also,  that  the  reproduction  cost  of  the  entire  property, 
both  operative  and  nonoperative,  if  the  "market  value"  of  lands 
is  used  without  the  addition  of  multipliers  and  other  arbitrary 
percentages,  is  the  sum  of  $1,487,504.35. 

6.  ReprodiLction  Cost  Less  Depreciation. 

The  company  at  the  hearing  stated  that  its  appraisal  had  been 
made  with  the  understanding  that  the  values  found  might  be  used 
for  the  purpose  of  establishing  rates,  and  under  this  theory  had 
depreciated  only  those  elements  of  property  which  are  not  taken 
care  of  through  the  normal  operating  expenses.  With  this  un- 
derstanding the  company  made  objections  to  the  methods  and 
theories  applied  by  the  engineering  department  in  determining 
the  reproduction  cost  less  depreciation.  However,  these  objec- 
tions were  withdrawn  when  it  was  understood  that  tiie  purpose 
of  this  proceeding  was  to  find  certain  elements  of  value  only,  as 
has  heretofore  been  stated  in  this  decision. 

The  changes  which  have  been  made  in  the  engineering  depart- 
ment's estimate  of  the  reproduction  cost  made  it  necessary  to 
revise  the  corresponding  figures  under  this  heading.  The  details 
of  these  changes  are  set  forth  in  the  supplemental  report  made 
by  the  engineering  department  subsequent  to  the  hearing,  a  copy 
of  which  was  furnished  to  the  company.  The  changes  as  shown 
in  the  supplemental  report,  together  with  the  items  above  men- 
tioned, have  made  necessary  the  revised  totals  which  appear  in 
exhibit  "D"  attached  to  this  opinion. 

I  find,  therefore,  that  the  reproduction  cost  less  depreciation, 
as  that  term  has  hereinbefore  been  defined,  of  the  operative  prop- 
erty of  the  Petaluma  &  Santa  Kosa  Railway  Company  as  of 
June  30,  1912,  is  the  sum  of  $1,378,716.24,  and  the  reproduction 
cost  less  depreciation  of  the  nonoperative  property  amounts  to 
$69,768.97,  resulting  in  a  total  for  both  operative  and  nonopera- 
tive property  of  $1,438,485.21. 

I  find  also  that  the  reproduction  cost  less  depreciation  of  the 
entire  property,  both  operative  and  nonoperative,  if  the  "market 
value"  of  lands  is  used  without  the  addition  of  multipliers  and 
other  arbitrary  percentages,  is  the  sum  of  $1,316,382.50. 

The  foregoing  opinion  and  findings  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  findings  of  the  Railroad  Com* 
mission  of  the  State  of  California. 
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EXHIBIT  "A." 

Owning  eompany,  Petelnm*  ft  Santa  Rosa  By. ;  operatlns  eompany, 
Jane  10,  IdH 

Submitted  with  report  of  A.  H.  Rich.  Date  compiled,  April  19»  19U. 
81.59  miles;  yard  tracks,  sidings,   etc.,  5.74  miles;  total,  37.33  miles. 


Valuation  as  of 
Main  line  first  track. 
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28 
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29 
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27 
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28 

33 

28 

34 

29 
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36 

31 

37 

32 

38 

33 

34 

42 

39 

35 

40 

35 

41 

36 

42 

36 

43 

37 

44 

38 

45 

89 

. 

40 

46 

43 

46 

44 

41 

47 

Engineering    

Right  of  way  

Other   land    used    in    electric    railway 

operations    

Grading    

Ballast    

Ties    

ICails    

Track  fastenings  and  Joints     

Special   work   

Frogs  and  switches  

Underground  construction   

Paying 

Tracklaying  and  surfacing  

Roadway  tools   

Tunnels    

Elevated  structures  and  foundations  .. 

Steel  bridges  and  trusses  

IMle  and  frame  trestles  

Culverts    

Fences  and  cattle  guards  

Crossings   and   signs   

Interlocking    plants    

Signal    spparatus    

Telegraph  and  telephone  lines  

Poles   and    fixtures    

Underground    conduits    

Transmission   system    

Distribution   system    

Dams,  canals  aud  pipe  lines  

Power  plant  buildings   

Substation    buildings    

General  office  buildings   

Shops   and   car   houses    

Stations  and  waiting:  rooms  

Miscellaneous    buildings    

Docks  and  wharves   

Power   plant   equipment    

Substation    equipment    

Shop   equipment    

Park  and  resort  property  

Cost  of  road  purchased   

Injuries  and  damages   

Cars    

Freight  train   cnra    

Floating   equipment    , 

Electric    locomotives    

Electric  equipment  of  cars   

Other   rail   equipment   

Miscellaneous    eciuipment    

Law   expenses    

Taxes    

Miscellaneous    

Interest,   3i  per  cent,    classes  1  to  51, 

,    inclusive    

Stores  and  supplies  on  hand  for  use  in 

California   

Contingencies,  7i  per  cent,  classes  1  to 

52,    inclusive   


Totals    

Average  per  mile  for  main  track  

Working  capital  other  than  stores  and 

supplies 

Going  value  and  good  will  


Grand   totals 


Original 
Cost. 


Repro- 
duction 
Value. 


386,079. 
S8,782. 

66,421, 
94,962. 
82,460. 
71,331. 
168.186. 
24,235, 
4,772. 
12,266. 


27.617 
70.081 
1.118 


27,070. 

6,881. 
26,032. 

8,693. 


81 


2,135. 
52,104. 


85,968.14 


9,279. 
4,841. 


17,414. 
14,063. 
5,536. 


3.624, 
7.337. 


4.304, 
51.987, 
63.140, 
96,026, 

9,877, 
43,212, 

2,401, 
64.416. 

7,824, 

5.528. 
136,122. 


61,573.78 


12,666. 
142,162. 


00 


12,111,763.15 
66.849.10 

49,200.00 
110,0^7.00 


$2,271,020.16 


Cond. 
Per 
Cent. 


100 


Present 
Value. 


186.079.96 
398.732.00 

66.421.00 
103.9i«.34 

82,460.1& 

71.331.30 
166.3J2.66 

22.141.74 
3.014.52 

11.195.23 


27,617.96 
63.073.73 
1,118.23 


27.070.46 
6.8S1.57 

26.032.82 
9.237.34 


2,135.92 
52,104.68 


85.9G8.14 


9.279.00 
4.841.55 


17,414.50 
14.053.10 
5.536.60 


8,624.00 
7.337.85 


4. .304.00 

36,7f7.0O 
50.6-3.00 

50.  use. 29 

6,6S9.50 
28.024.00 

1.537.00 
61,801.64 

7.824.00 

6.328.67 
136. 122.00 

61.573.73 

12.666.00 

142.152.86 


$2,016,165.66 
63.823.00 

49.200.00 
110.037.00 


$2,175,422.66 
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EXHIBIT  *♦»." 
Owning  company,  Petaluma  h  Santa  Rosa  By.  Co. ;  operating  eom 


moany,   same;  opeiaAtng 
:  San  Francisco  to  Peta- 
ir^-VT^IT'"  *''»^»»—  *~'  »»"«•*  »^«»  «*"«  jjwiTCTtTixici  oiui  rmnciaco  and  Sonoma  conn* 
ties.    Valuation  aa  of  June  80,  1912. 

Submitted  with  report  of  H.  G.  Weeks.    Date  compiled.   May,   1914.    Main  line  first  track. 
81.59  miles ;  yard  tracks,  sidings,  etc.,  6.80  mUes ;  total,  37.89  miles. 


Owning  company,  Petaluma  h  Santa  Rosa  By.  Co. ;  operating  eompan 
division,  railway  and  marine  ;  valuation  unit,  entire  system  :  marine :  San 
luma:  railway:  Petaluma  to  Santa  Rosa  and  Forestville;  San  Francisco 
ties.    Valuation  as  of  June  80.  1912. 
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60 

51 

62 

53 
55 


^5 


Classes. 


Engineering,  6  per  cent  of  classes  3 
to  39  

Riffht  of  way   

Other  land  used  in  electric  railway 
operations    

Grading    

Ballast  

Ties    

Rails     

Track  fastenings  and  Joints  

Special    work    

Frogs  and  switches  

U  nderground    construction    

Paving    

Trackiaying  and  surfacing  

Roadway   tools    

Tunnels 

Elevated  structures  and  foundations 

Steel  bridges  and  trusses  

Pile  and  frame  trestles   

Culverts     

Fences  and  cattle  guards  

Crossings  and  signs  

Interlocking  plants   

Signal   apparatus    

Telegraph  and  telephone  lines   

Poles  and  fixtures  

Underground    conduits    

Transmission    system    

Distribution   system   

Dams,   canals  and  pipe  lines  

Pow«r   niant  buildings   

Substation   buildings    

General   office   buildings    

Shops  and  car  houses   

Stanons  and  waiting  rooms  

Miscellaneous  buildings   

Docks  and  wharves  

Power  plant  equipment  

Substation    equipment    

Shop   equipment 


Original 
Cost. 


I    per    cent. 


Park  and  resort  property 
Cost  of  road  purcnased  ... 
Injuries    and    damages, 

classes  8  to  49  

Cars    

Freight   train   cars   

Floating    equipment    

Electric    locomotives    

Klcctrlc  equipment  of  cars  

Otbei:   rail   equipment    

Miscellaneous    equipment    

Law    expenses,    1   per   cent,    classes   3 

to  39 


Taxes,  i  per  cent,   classes  3  to  49,   Ex. 

No.   42    

Miscellaneous.    2    per    cent,     classes    3 

to  51   

Interest,  3  per  cent,  classeR  3  to  52  ... 
Stores  and  supplies  on  hand  for  use  in 

California    


Grand    totals    

Average  per  mile  for  main  track  

Total  "Uoad,"  I.  C.  C.  Accts.  1-84  (Inc.) 

Total  "Equipment,"  I.  C.  C.  Accts.  35- 
39    (inc.)    

Total  "General,"  I.  C.  C.  Accts.  40-44 
(inc.)     

Total  nonoperatlve  property  (not  In- 
cluded  in  above  totals)   

Tfital  operative  and  nonoperatlve  prop- 
erty      


Repro- 
duction 
Value. 


$39,602.96 
845,344.81 


83.639.09 
82,460.15 
62.139.39 
167,553.29 
24,496.20 
2,806.87 
8.510.39 


22,043.89 

61,003.43 

1,118.16 


28.063.98 
6,133.92 

23,601.96 
7,861.77 


Cond 
Per 
Cent. 


100 
100 


106 
100 
60 
87 
78 
60 
90 


86 
86 
80 


2.824.21 
66,993.00 


88,199.28 


6,604.28 
4.673.97 
10.194.36 
20.544.28 
6.189.12 
4,983.52 


3.420.58 
7,662.72 


5.438 
49,685 
51.740 
53,866 

7,656 
34,770 

2.040 
66,413 

7,920, 

6.438, 

22.130.; 
88,869.f 


1.60 
16,443.84 


$1,628,298 

48.280. 
1,177,006, 

256.059. 

74,787 

56,640, 

1,679,888. 
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56 

86 
77 
86 


65 
62 


74 
86 
92 
87 
87 
90 


84 
82 


100 
68 
94 


60 
98 


100 
100 


100 
100 


100 


87 
87 
87 

81 
100 

98 
.88 


Present 
Value. 


$39,602.96 
346.344.81 


88,741.92 
82.460.15 
87.288.62 
145.815.26 
19.146.28 
1.696.68 
7,689.02 


18.851.08 

51.852.92 

894.51 


15.719.25 
5.247.90 

18.204.44 
6.766.19 


1. 283.46 
29,355.92 


61.449.34 


4,887.13 
4.035.15 
9.365.69 
17.886.30 
4.523.30 
4,412.66 

"i"878!» 
6,244.82 


6,488.61 
88,718.00 
48.523.00 
47.990.57 

6.206.00 
20.863.00 

1.224.12 
62,699.28 

7.920.59 

6.438.61 

22.180.39 
33.869.60 

15,4a.84 


b/t3Udg 


$1,381,920.81 

42,168.47 

1,031.636.81 

210.153.97 

74,787.70 

65,617.47 

1«  887,538.29 


m 
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OwnlDir  eompoay,   Petalamft  ft  Banta  Roea  By.  Co.;  operatiiig  compaiiy,   lame;  op 
diTlflloii,  railwmy  and  marine;  yaloatlon  unit,  entire  system;  marine:  Ban  Francisco  to  Peta^ 
Inma;  railway:  Petalnma  to  Banta  Rosa  and  ForestvlUe:  San  Francisco  and  Sonoma  conn- 
ties.    Valuation  as  of  June  90.  1912. 

Submitted  with  report  of  H.  O.  Weeks.    Date  complied,   .Tanuary  2S,   1915.    Main  line  first 
track,  SL69  miles ;  yard  tracks,  sidings,  etc.,  5.80  miles ;  total,  37.89  miles. 


40 
1 
2 

8 

4 

6 

6 

7 

8 

9 

10 

U 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

10 

n 

22 
83 
84 
85 

86 
87 
88 
89 
41 
42 
43 
44 
46 
46 
47 
48 
49 
60 
51 
62 
63 
56 


dS5 

2 
8 

4 

5 
6 

7 
7 
8 
8 
9 
10 
11 
12 
13 
14 
15 
15 
15 
16 
16 
17 
17 
18 
19 
20 
21 
22 
23 


2? 


Classea. 


Bnci&eerlng    

Bight  of  way  

Otber    land    used    in    electric    railway 

operations    

Grading    

Ballast    

Ties    

Ralls    

Track  fastenings  and  Joints  

Special  work    

Frogs  and  swltclies   

Underground   construction   

Paving    

Tracklaying  and  surfacing  

Roadway    tools    

Tunnels 

Elevated  structures  and  foundations  .. 

Steel  bridges  and  trusses  

Pile  and  frame  trestles   

Culverts    

Fences  and  cattle  guards  

Crossings  and  signs  

Interlocking  plants   

Signal  apparatus   

Telegrapn  and   telephone  lines   

Poles  and   fixtures    

Underground   conduits    

Transmission  system    

Distribution   system    

Dams,   canals  and  pipe  lines  

Power   plant   buildings    

Substation   buildings    

General  ofllce   buildings    

Shops  and  car  bouses  

Stations  and  waiting  rooms   

Miscellaneous    buildings    

Docks  and  wharves   

Power   plant   equipment    

Substation    equipment    

Shop    equipment    

Park  and  resort  property   

Cost  of  road  purcnased  

Injuries  and   damages   

Cars    

Freight  traUi  cars  

Floating   equipment    

Electric    locomotives    

Electric  equipment  of  cars   

Other   rail   equipment   

Miscellaneous    equipment    

Law   expenses    

Taxes     

Miscellaneous    

Interest    

Stores  and  supplies  on  hand  for  use  in 

California    


Grand   totals   

Average  per  mile  for  main  track  

Total  "Road,"  I.  C.C.  Accts.  1-34  (Inc.) 

Total  "Equipment,"  I.  C.  C.  Accts.  36- 
39  (inc.)  

Total  "CSeneral."  I.  C.  C.  Accts.  4(M4 
(Inc.)    

Total  nonoperattve  and  operative  prop- 
eluded  in  above  totals)   

Total  nonoperative  and  operatiye  prop« 
erty    


Original 
Cost. 


Repro- 
duction 
Value. 


840,663.89 
848,851.90 


89.438.29 

94,333.58 

62,139.89 

167.777.06 

24,496.20 

2,806.87 

8,510.39 


22.043.89 

62,752.31 

1,118.16 


28,063.93 
6,133.92 

23.601.96 
7,861.77 


2,324.21 
57,142.10 


88.880.99 


6,604.23 
4,673.97 
10.194.36 
20,974.78 
5,189.12 
4.933.52 


8.420.58 
7,662.72 


5,553. 
50,076 
51,740, 
53,855, 

7,732, 
35.115, 

2,060. 
56.413. 

8,130. 

5,553. 
22,599. 
34,576. 


15,448.84 


n»  560,933.20 

49.096.70 

1,202,088.57 

266.991.72 

76.414.07 

60,436.62 

1,611.369.82 


Cond. 
Per 
Cent. 


100 
100 


106 
100 
60 
87 
78 
60 
90 


86 
86 
80 


56 
86 
77 
86 


68 
58 


87 


84 
86 
92 
87 
87 
90 


84 
82 


100 

68 

94 

89 

68 

60 

60 

93 

100 

100 

100 

100 

100 


89 

"io" 


100 
99 
89 


Present 
Value. 


140.653.89 
348,351.90 


94.947.69 
94.333.58 
37.283.62 
14o.031.75 
19,146.28 
1.695.68 
7,689.02 


18.861.08 

53,339.47 

894.51 


16,719.26 
6,247.90 

18,204.44 
6,766.19 


1.579.14 
83.104.15 


77.765.39 


5.547.66 
4.035.15 
9.363.69 
18.256.84 
4.523.30 
•   4.412.66 


2.873.29 
6.244.82 


5.553.62 
34.052.00 
48,523.00 
47,920.57 

5.257.00 
21.069.00 

1.236.00 
52.699.28 

8.130.78 

5.553.62 
22.599.23 
34.576.S2 

15,448.84 


$1,379,479.00 

43.668.22 

1,076.864.24 

210,756.85 

76,414.07 

59.768.9t 

1.439.247.97 
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CALIFORNIA  RAILROAD  COMMISSION. 


EXHIBIT  *'D." 

Owning  company,  Petaluma  ft  Santa  Rosa  Ry.  Co. ;  operating  company,  lame ;  operating 
division,  railway  and  marine ;  valuation  unit,  entire  system;  marine:  Saa  Frandaco  to 
Petaluma ;  railway :  Petaluma  to  Santa  Rosa  and  Forest ville ;  Ban  Francisco  ana  Sonoma 
counties.    Valuation  as  of  June  80,   1912. 

Submitted  with  report  of  H.  G.  Weeks;  date  compiled,  April  5,  1915;  main  line  first  track, 
31.59  miles;  yard  tracks,   sidings,   etc.,  6.80  miles;  total,   87.39  miles. 


29 


34 


CJZ 


Classes. 


Engineering    

Right  of  way   

Other    land    used    in    electric    railway 

operations    

Grading    

Ballast    

Ties    

Ralls    

Track  fastenings  and  Joints   

Special    work    

Frogs  and  switches   

Underground  construction   

Paving    

Tracklaying  and  surfacing  

Roadway    tools    

Tunnels    

Elevated  structures  and  foindntlons  .. 

Steel  bridflfes  and  trusses   

Pile  and  frame  trestles   

Culverts    

Fences  and  cattle  guards   

Crossings   and   signs    

Interlocking  plants   

Signal   apparatus    

Telegraph   and   telephone  lines   

Poles   and   fixtures    

Underground    conduits    

Transmission   system    

Distribution    system    

Dams,    canals  and  pipe  lines   

Power  plant  buildings   

Substation    buildings    

General   office   buildings    

Shops  and  car  houses   

Stations  and   waiting   rooms    

Miscellaneous    buildings     

Docks  and  wharves   

Power  plant  equipment   

Sub-station   equipment    

Shop    equipment     

Park  and  resort  property  

Cost  of  road  purchased   

Injuries   and   damages    

Cars    

Freight   train   cars    

Floating    equipment    

Electric    locomotives    

Electric   equipment  of  cars   

Other  rail   equipment   

Miscellaneous    equipment    

Law   expenses    

Taxes     

Miscellaneous 

Interest     . . .' 

Stores  and  supplies  on  hand  for  use  in 

California     


Grand    totals    

Average  per  mile  for  main  track   

Total  "Road,"  1.  C.  C.  Accts.  1-34  (inc.) 

Total  -Equipment/'  I.  C.  C.  Accts.  36-39 
(Inc.)    

Total  "General,"  I.  C.  C.  Accts.  40-44 
(inc.)     

Total  nonoperative  property  (not  In- 
cluded  in  above  totals)    

Total  nonoperative  and  operative  prop- 
erty 


Total  nonoperative  and  operative  pron- 
erty,    based    on    "market    value '    of 


lands 


Original 
Cost. 


Repro- 
duction 
Value. 


S  40,653.89 
347,589.14 


89.438.29 
94.333.58 
62.139.39 
167,777.06 
24.496.20 
2,806.37 
8.510.89 


22.043.89 

82,752.31 

1,118.16 


28,063.93 
6,133.92 

23,601.95 
7,861.77 


2.324.21 
57,142.10 


88.880.99 


6.604.23 
4,673.97 
10,194.86 
26.974.78 
5.189.12 
4,933.62 


3.420.58 
7,662.72 


6,663.62 

100 

50,076.00 

68 

61.740.00 

94 

53,866.27 

89 

7,732.00 

68 

85,115.00 
2,060.00 

60 
60 

56,413.46 

93 

8,130.78 

100 

5,563.62 

100 

22,699.23 

100 

84,676.82 

100 

16,443.84 


11,560,170.44 

49,071.66 

1.201,820.81 

266,991.72 

76,414.07 

60,436.62 

1,610,607.06 

t 487, 604.86 


Cond. 
Per 
Cent. 


100 
100 


106 
100 
60 
8t 
78 
60 
90 


86 

80 


66 
86 
77 


68 


87 


84 
86 
9k 
87 
87 
90 


86 


100 


90 
82 
100 
88 
89 


Present 
Value. 


I  40.663.89 
347,689.14 


94,947.69 
94.333.58 
37,2S3.62 
146,031.75 
19.146.2:$ 
1.696.6.S 
7,689.02 


18,851.0S 

63.339.47 

894.51 


15.719.25 
5,247.90 

18,9)4.44 
6.766.19 


1,579.14 
33,104.15 


77,7K.39 


5,647.56 
4,035.15 
9.366.69 
18.256.84 
4.823.30 
4,412.66 


2,873.29 
6.244.82 


5.563.62 
34.062.00 
48.623.00 
47.920.57 

6,267.00 
21.069.00 

1,236.00 
62.699.28 

8,130.78 

6.663.62 
22,609.22 
34.576.88 

15,443.84 


$1,878,716.24 

43,644.07 

1,076,101.48 

210,766.86 

76,414.07 

69,768.97 

1,488,486.21 

1,815,382.50 
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CALIFORNIA  RAHiROAD  COMMISSION. 

IN  EE  PENINSULAR  RAILWAY  COMPANY. 

[Application  No.  970.] 
PALO  ALTO  CHAMBER  OP  COMMERCE 

V. 

PENINSULAR  RAILWAY  COMPANY  and  Southern  Pacific 

Company. 

[Case  No.  593.] 

CITY  OF  PALO  ALTO  and  Town  of  Mayfield,  Interveners  and 

Cross  Complainants. 

CITY  OP  LOS  GATOS,  Intervener. 

Apportionment  —  Earnings '^  Railroad    night    and    day     passenger 
tra/fie. 

It  is  improper  to  take  the  passenger  business  of  a  railroad 
and  attempt  to  segregate  it  as  between  the  earnings  in  daylight  and 
at  night,  in  order  to  determine  the  reasonableness  of  special  theater 
tickets  sold  only  after  6  o'clock  p.  M.,  since  each  passenger  traveling, 
whether  in  the  daytime  or  at  night,  should  pay  a  reasonable  rate  which 
will  contribute  reasonably  to  the  'support  of  the  property;  and  there- 
fore, in  determining  the  reasonableness  of  such  rates,  the  operating 
revenues  and  expenses  for  the  entire  operation,  both  in  daytime  and  at 
night,  must  be  considered. 

Bates  —  Railroads  —  Branch  line. 

The  California  Commission  does  not  favor  a  policy  of  fixing 
rates  for  a  branch  line  on  a  lower  basis  than  those  existing  on  the 
main  line,  although  when  a  branch  line  is  constructed  by  a  large  sys- 
tem, the  road  building  it  does  not  ordinarily  expect  it  to  pay  operat- 
ing expenses  and  a  reasonable  return  on  th^  investment. 

ifUerurlMn  railway  ^-^  Transfers. 

The  California  Commission  does  not  look  with  favor  upon  a 
proposal  to  compel  a  carrier  to  issue  transfers  which  will  be  honored 
at  any  points  except  where  the  connecting  lines  cross  or  meet;  nor 
should  carriers  be  required  to  issue  transfers  that  will  permit  passen- 
gers practically  to  return  to  their  starting  point. 

Railway s  ^  Sale  of  excursion  tickets  hy  conductors. 

No  general  rule  should  be  laid  down  by  a  Commission,  requir- 
ing eleetric  lines  to  place' round-trip  or  excursion  tickets  in  the  hands 
of  conductors  to  sell,  since  the  danger  of  accidents  would  be  greatly 
increased  were  the  additional  burden  of  selling  tickets  to  be  placed 
upon  them  when  the  traffic  is  heavy;  but  this  is  a  matter  which  may 
be  saiely  left  in  the  hands  of  iba  oiiiriers»  who  should,  whenever  possi* 
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ble,  without  unduly  burdefuing  the  conductor,  require  such  tickets  to 
be  sold  by  him. 
Bates  —  Eleetrie  BaUi%€ay  —  Biiais  —  Disorimhuaion  —  Effect  of  oom|>e- 
tiUan. 

Electric  railway  rates  of  aU  kinds,  single  trip,  round  trip,  and 
commutation,  should  be  based  upon  exactly  the  same  rate  per  mile 
between  all  communities,  in  order  to  avoid  discrimination,  first  con- 
sidering, howeyer,  the  proper  influence  that  5  cent  fares  in  competitive 
street  car  territory  would  have  on  rates  to  or  from  various  points. 

[April  20,  1915.] 

Application  for  permission  to  cancel  theater  rQund-trip  tick- 
ets in  effect  after  6  o'clock  p.  m.  from  various  points  on  appli- 
cant's line  to  San  Jose,  Los  Gatos,  and  Palo  Alto,  and  also  for 
permission  to  increase  certain  Sunday  and  holiday  excursion 
rates  from  Palo  Alto,  Mayfield,  and  Los  Altos  to  Congress 
Springs ;  discontinuance  of  theater  tickets  permitted ;  application 
to  increase  rates  denied  on  the  ground  of  discrimination;  com- 
pany directed  to  file  revised  schedule  of  rates  placing  Palo  Alto 
on  the  same  basis  as  San  Jose. 

EJdgerton,  Commissioner :  These  proceedings  grew  out  of  an 
application  filed  by  the  Peninsular  Railway  Company,  seeking 
authority  of  the  Commission  to  cancel  all  theater  round-trip  tick- 
ets applying  from  points  on  its  line  to  Palo  Alto,  San  Jose,  and 
Los  Gatos,  and  to  increase  the  Sunday  and  holiday  round-trip 
excursion  rates  from  36  cents  to  50  cents,  applying  from  Palo 
Alto,  Mayfield,  and  Los  Altos  to  Congress  Springs  and  return. 
The  city  of  Palo  Alto  and  the  town  of  Mayfield  intervened  and 
protested  against  the  granting  of  the  application,  and  filed  a  cross 
complaint  attacking  as  unreasonable  certain  practices  of  the  de- 
fendant Peninsular  Eailway,  as  well  as  practically  all  passenger 
rates.  The  chamber  of  commerce  of  Palo  Alto  filed  a  complaint 
attacking  as  unjust,  unreasonable,  and  discriminatory  all  passen- 
ger rates  applying  to  and  from  Palo  Alto.  At  the  hearing  the 
application  and  various  complaints  and  cross  complaints  were 
heard  at  the  same  time. 

The  applicant  maintains  so-called  theater  round-trip  rates  from 
various  points  in  its  line  to  San  Jose,  Los  Gatos,  and  Palo  Alto* 
and  the  testimony  is  that  these  rates  were  established  for  the  pur- 
pose of  encouraging  travel  to  the  larger  cities  to  attend  theaters 
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in  the  evening  hours.  These  rates  are  conaiderahly  lower  than 
the  regular  rates  and  tickets  are  sold 'only  after  6  p.  m.  Appli 
cant  contends  that  these  lower  rates  have  not  stimulated  enough 
traffic  to  justify  their  continuance  and  that  they  are  unremunera- 
tive.    The  following  are  a  few  examples  of  these  theater  rates: 


From — 

To— 

Distance  in 

Miles, 
Round  Trip 

Rate 

in 

Cents 

Rate  in 

Cents 

Per  Mile 

Lob  Altoa 

Cupertino    

Palo  Alto 

Palo  Alto    

Palo  Alto    

San  Jose    . , 

10.8 
23.8 
41.8 
22.6 
10.8 
11.4 

$0.20 
.50 
.50 
.30 
.35 
.25 

1.85 

2.1 

1.2 

Saratoga  

Meridian 

Campbell  

San  Jose    

1.33 

Los  Gatos    

Los  Gatos    

1.7^ 
2.2 

The  applicant  submits  statement  exhibit  No.  13,  which  indi- 
cates that  the  car-mile  earnings  on  such  of  its  trains  as  handle 
theater  tickets  after  6  p.  m.  are  21.32  cents,  and  further  shows 
that  the  average  operating  expense  for  the  month  of  March, 
1914,  was  22.24  cents,  and  for  April,  22.14  cents,  in  each  in- 
stance slightly  in  excess  of  the  actual  receipts.  It  is,  of  course, 
idle  to  take  the  passenger  business  of  a  railroad  and  attempt  to 
segregate  it  as  between  the  earnings  in  daylight  and  at  night,  for 
each  passenger  traveling,  whether  in  the  daytime  or  night,  should 
pay  a  reasonable  rate  which  should  contribute  reasonably  to  the 
support  of  the  property. 

In  consulting  the  annual  report  of  the  Peninsular  Railway 
we  note  that  the  operating  reveinues  per  car  mile  for  the  fiscal 
year  ending  June  30,  1914,  amounted  to  23.568  cents  and  the 
operating  expenses  21.745  cents,  and  it  is  with  these  figures  for 
the  entire  operations,  both  in  daytime  and  at  night,  that  we  are 
primarily  interested. 

It  is  alleged  in  the  cross  complaint  of  the  city  of  Palo  Alto  and  • 
the  town  of  Mayfield  and  the  complaint  of  the  chamber  of  com- 
merce of  Palo  Alto  that  the  Peninsular  Railway  is  owned,  con- 
trolled, and  operated  by  and  in  the  interest  of  the  Southern 
Pacific  Company,  ai;d  that  the  line  should  not  be  regarded  as  an 
independent  property,  but  as  a  feeder  of  the  holding  company. 

When  a  branch  line  is  constructed  by  a  large  system,  the  road 
building  the  branch  does  not  ordinarily  expect  this  branch  to  pay 
operating  expenses  and  a  reasonable  return  on  the  investment 
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These  branch  lines  are  usually  constructed  for  the  purpose  of 
developing  traffic,  and  while  it  is  desirable  from  a  raibroad  point 
of  view  that  a  branch  be  as  near  self-supporting  as  possible,  it 
is  the  traffic  contributed  to  the  main  line,  and  not  the  purely  local 
traffic  to  and  from  branch  line  points,  that  induces  the  construc- 
tion of  the  branch,  and  this  is,  no  doubt,  one  of  the  reasons  coun- 
sel for  complainants  and  interveners  sought  to  establish  the  fact 
that  the  Peninsular  Kailway  is  an  independent  property  in  name, 
but  in  reality  is  operated  in  the  interest  of  the  Southern  Pacific 
Company,  and  is  nothing  more  than  a  branch  of  that  system. 

That  the  Southern  Pacific  owns  all  of  the  outstanding  capital 
stock  of  defendant  is  admitted.  However,  it  would  be  a  most 
unusual  situation  to  find  the  rates  on  a  branch  line  constructed 
on  a  lower  basis  than  on  the  main  line.  In  fact,  the  various 
railroads  have  constantly  urged  before  this  Commission  the  pro- 
priety of  a  higher  scale  of  rates  on  the  branch  lines  than  on  the 
main  line,  and  the  Conunission,  recognizing  the  justice  of  such 
a  contention,  has  allowed  a  somewhat  higher  scale  of  rates  on  the 
branch  lines  in  many  instances.  Therefore,  if  we  are  to  treat 
this  property  as  a  branch  of  the  Southern  Pacific  Company  sys- 
tem, and  not  as  an  independent  line,  the  rates  might  be  higher 
than  they  are  to-day. 

It  is  not  clear  how  cross  complainant  city  of  Palo  Alto  arrives 
at  the  conclusion  that  a  just  and  reasonable  rate  would  be  1^ 
cents  per  mile  for  passengers  carried  on  the  Peninsular  Railway, 
particularly  if  we  are  to  consider  this  line  as  a  branch  of  the 
Southern  Pacific  Company  where  the  main  line  rates  of  the  lat- 
ter company  are  on  a  higher  basis  except  in  the  instance  of  com- 
mutation rates.  The  city  of  Palo  Alto,  in  ^  7  of  its  cross  com- 
plaint, requests  the  Commission  to  determine  the  reasonableness 
of  the  passenger  rates  of  the  Southern  Pacific  Company  between 
Palo  Alto  and  San  Francisco,  and  to  consider  the  Peninsular 
Railway  rates  in  connection  with  these  rates. 

We  have  already  had  before  us  in  the  case  of  the  San  Mateo 
County  Development  Asso.  v.  Southern  P.  Go.  and  the  Palo  Alto 
Chamber  of  Commerce  v.  Southern  P.  Co.  Cases  Nos.  574  and 
r>95,  the  question  of  reasonableness  of  passenger  fares  on  the  line 
of  the  Southern  Pacific  Company  between  San  Francisco  and 
San  Jose,  and  it  will,  therefore,  be  unnecessary  to  consider  these 
rates  in  these  proceedings. 
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Certain  phases  of  the  contentions  of  the  city  of  Palo  Alto,  town 
of  Mayfield,  and  the  chamber  of  commerce  of  Palo  Alto,  that 
the  Peninsular  Railway  is  operated  in  interest  of  the  Southern 
Pacific  Company,  and  should  not  be  considered  as  an  independent 
property  depending  wholly  on  local  traffic  for  its  support,  strike 
me  as  having  considerable  merit.  I  refer  particularly  to  the 
fact  that  various  trains  of  the  Peninsular  electric  road  from  Palo 
Alto  to  San  Jose  leave  Palo  Alto  for  San  Jose  a  few  minutes 
after  the  arrival  of  a  Southern  Pacific  train  from  San  Francisco 
also  destined  to  San  Jose.  It  is  apparent  that  the  Peninsular 
road,  with  its  longer  mileage  to  San  Jose  and  slower  time,  cannot 
expect  to  handle  much  business  between  Palo  Alto  and  San  Jose 
if  its  train  schedules  are  arranged  in  such  a  manner  as  to  induce 
no  travel  over  its  line. 

The  following  schedule  shows  the  time  of  the  trains  leaving 
Palo  Alto  for  San  Jose  on  both  the  Southern  Pacific  and  Penin- 
sular lines,  also  the  arriving  time  at  San  Jose : 

Souths:!!  Pacific  Company  Schedule. 


Miles 
0 

Lv.  Palo  Alto 

a.  m. 
5.45 

a.m. 
7.31 

a.m. 
•8.07 

a.m. 
9.54 

p.m. 
12.50 

p.m. 
2.27 

p.m. 
3.58 

p.m. 
5.2ft 

p.m. 
^6.06 

p.m. 
•6.13 

p.m. 
6.47 

p.m. 
r7.15 

p.m. 
7.32 

p.m. 
9.16 

p.m. 
10.31 

a.  m. 
12.47 

16.8 

Ar.  San  Jose 

a.  m. 
6.35 

a.  m. 
8.05 

a.  m. 
8.43 

a.m. 
10.30 

p.m. 
1.30 

p.m. 
3.03 

p.m. 
4.30 

p.m. 
6.05 

p.m. 
6.38 

p.m. 
6.45 

p.m. 
7.20 

p.m. 
7.50 

p.  m. 
8.05 

p.m. 
9.50 

p.m. 
11.00 

a.  m. 
1.20 

*  Daily  except  Sunday. 
t  Saturday  only. 


Peninsular 

Railway  Schedule. 

Miles 
0 

Lv.  Palo  Alto  .... 

a.  m. 
6.55 

a.m. 

17.40 

a.m. 
•7.50 

a.m. 
9.00 

a.m. 
10.00 

p.m. 
12.30 

p.m. 
2.28 

p.m. 
4.16 

p.m. 
5.09 

p.m. 
6.15 

p.m. 
7.15 

p.m. 
9.20 

p.m. 
11.10 

a.m. 

12.47 

20.9 

Ar.  San  Jose 

a.m. 
7.61 

a.m. 
8.37 

a.m. 
8.50 

a.m. 
9.58 

a.m. 
11.00 

p.m. 
1.28 

p.  m. 
3.25 

p.m. 
5.17 

p.m. 
6.07 

p.m. 
>.16 

p.m. 
8.18 

p.m. 
10.18 

a.m. 
12.08 

a.  m. 
1.28 

•  Dtilv  except  Sunday, 
t  Sunday  only. 
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It  will  be  noted  from  this  schedule  that  many  of  the  Fenin- 
sular  trains  leave  Palo  Alto  for  San  Jose  shortly  after  the  de- 
parture of  the  steam  trains  of  the  Southern  Pacific  Company, 
which  bears  out  the  contention  of  complainants  that  the  Penin- 
sular Bailway  is  operated  as  a  connection  with  the  Southern  Pa- 
cific Company. 

It  is  apparent  that  the  Peninsular  Bailway  Company  expects 
little  or  no  business  between  Palo  Alto  and  San  Jose  on  such  a 
schedule,  as  the  business  is  bound  to  gravitate  to  the  line  making 
the  best  time.  It  is  likewise  apparent  that  the  reason  why  the 
Peninsular  Railway  runs  its  trains  from  Palo  Alto  shortly  after 
the  departure  of  a  Southern  Pacific  train  from  San  Francisco  to 
San  Jose  is  that  such  departure  affords  a  good  connection  for 
passengers  reaching  Palo  Alto  on  the  Southern  Pacific  and 
destined  to  points  on  the  Peninsular  line  intermediate  to  San 
Jose,  such  as  Los  Altos,  Monte  Vista,  Meridian,  Saratoga,  and 
Congress  Springs. 

The  fact  also  that  the  Southern  Pacific  Company  has  practical- 
ly abandoned  all  its  steam  service  on  the  cut-off  between  Mayfield 
and  Los  Gatos,  and  hires  the  Peninsular  Railway  to  perform 
that  service  for  it,  further  strengthens  the  conclusion  that  the 
operating  schedules  out  of  Palo  Alto  on  the  Peninsular  road  are 
designed  to  care  for  traffic  delivered  it  by  the  Southern  Pacific 
Company,  and  not  to  secure  any  appreciable  volume  of  the  local 
traffic  either  between  Palo  Alto  and  San  Jos6  or  Palo  Alto  and 
intermediate  points.  If,  therefore,  the  Peninsular  road  is  not 
operated  in  such  a  manner  as  to  secure  all  of  the  traffic  possible, 
it  can  hardly  plead  that  we  allow  the  same  rates  as  we  would  to 
a  company  operated  to  its  maximum  efficiency. 

Before  considering  the  question  of  discriminatory  rates  in  fa- 
vor of  San  Jose,  which  is  really  the  principal  cause  of  complaint 
on  the  part  of  the  city  of  Palo  Alto,  and  which  is  based  on  the 
theory  that  the  lower  rates  to  San  Jos6  having  been  voluntarily 
established  are  in  and  of  themselves  reasonable,  I  will  endeavor 
to  dispose  of  the  minor  contentions  advanced  by  the  various  com- 
plainants and  protestants. 

The  application  of  the  Peninsular  Railway  to  cancel  round- 
.trip  theater  tickets  on  sale  after  6  p.  li.  should,  in  view  of  all  the 
evidence,  be  permitted. 
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An  application  to  increase  the  round-trip  excursion  rates  on 
sale  Sundays  and  legal  holidays  between  Palo  Alto,  Mayfield, 
and  Congress  Springs  should  be  denied;  it  appearing  that  no  at- 
tempt is  being  made  to  increase  the  round*trip  excursion  rates 
between  Congress  Springs  and  San  Jos6. 

Palo  Alto  and  vicinity  is  rapidly  increasing  in  population,  and 
no  good  reason  was  advanced  by  the  applicant  why  the  rates  from 
Palo  Alto  and  vicinity  to  Congress  Springs,  and  the  application 
to  increase  the  rate  from  Palo  Alto  and  Mayfield  should  not  only 
be  denied,  but  the  defendant  should  be  required  to  maintain  ex- 
cursion rates  on  the  same  basis  as  from  San  Jose. 

The  complaint  of  the  city  of  Palo  Alto,  alleging  that  no  com- 
mutation rates  are  in  effect  and  no  commutation  tickets  sold  be- 
tween Palo  Alto  and  Stanford  University,  and  that  this  subjects 
patrons  of  the  Peninsular  line  traveling  between  these  points  to 
great  inconvenience,  is,  in  my  opinion,  without  merit.  The  fare 
between  Palo  Alto  and  Stanford  University  is  5  cents,  and  I  see 
no  reason  why  a  lower  fare  by  sale,  of  commutation  tickets  or 
otherwise,  should  be  expected. 

It  is  also  alleged  that  the  transfer  requirements  of  the  defend- 
ant are  unreasonable  in  the  city  of  Palo  Alto.  The  Commission 
does  not  look  with  favor  upon  a  proposal  to  compel  a  carrier  to 
issue  transfers  which  will  be  honored  at  any  points  except  where 
the  connecting  lines  cross  or  meet,  nor  do  I  believe  any  carrier 
should  be  required  to  issue  transfers  that  will  permit  passengers 
to  practically  return  to  their  starting  point 

Ordinarily  the  rates  of  interurban  lines  are  made  from  depot  to 
depot,  notwithstanding  such  interurban  lines  frequently  own  city 
lines  doing  a  street-car  service  in  the  various  communities,  but 
if  in  this  case  the  defendant  issues  transfers  to  interurban  pas- 
sengers which  enables  them  to  travel  beyond  the  depot  to  points 
reached  by  the  city  car  lines,  then  no  just  reason  exists  why  the 
same  privilege  should  not  be  extended  to  the  citizens  of  Palo 
Alto. 

Another  contention  of  the  complainants  is  that  the  round-trip 
excusion  tickets  advertised  for  sale  on  special  occasions  are  sold 
only  at  the  depots  of  the  defendant,  and  should  be  sold  by  the 
conductors.  This  is  a  very  serious  proposition.  In  some  cases 
it  might  be  entirely  reasonable  to  have  the  conductor  sell  a  form 

P.U.R.'15C.— 49. 
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of  round-trip  ticket,  and  in  other  instances  it  might  not  only  be 
extremely  inconvenient,  but  subject  the  passengers  to  undue 
hazard  by  reason  of  the  conductor's  time  being  occupied  selling 
tickets  instead  of  properly  operating  his  car. 

I  am  not  willing  to  recommend  that  electric  lines  generally  be 
required  to  place  excursion  tickets  in  the  hands  of  conductors  ta 
sell  There  may  be  instances,  as  I  have  heretofore  stated,  wbere 
this  could  be  done  without  inconvenience  or  risk,  but  it  is  im- 
possible to  lay  down  any  general  rule.  Many  serious  accidents 
have  occurred  due  to  the  fact  that  conductors  were  busy  collecting 
tickets,  and  either  overlooked  train  orders  or  failed  to  properly 
flag  their  trains.  The  danger  of  such  occurrences  would  be  great- 
ly increased  were  the  additional  burden  of  selling  tickets  to  be 
placed  on  the  conductors' when  traiRc  is  heavy.  I  believe  it  safer 
to  leave  this  matter  in  the  hands  of  the  carriers,  with  the  sugges- 
tion that  whenever  possible  vrithout  unduly  burdening  the  con- 
ductor round-trip  tickets  should  be  sold  by  him. 

This  brings  me  to  a  consideration  of  the  principal  cause  of 
complaint,  namely,  discriminatory  rates  in  favor  of  San  Jose  as 
against  Palo  Alto,  the  rates  to  San  Jose,  and  in  some  instances 
to  Los  GatoSy  being  deemed  reasonable  and  therefore  the  rates  to 
and  from  Palo  Alto  deemed  unreasonable. 

The  complainants  introduced  a  large  amount  of  testimony 
showing  the  effect  of  these  lower  rates  to  San  Joa&  on  the  busi- 
ness of  Palo  Alto. 

Of  course,  a  lower  scheme  of  rates  to  San  Josg  has  a  tendency 
to  draw  business  to  that  city.  San  Jose  is  now,  and  has  been  for 
many  years,  a  natural  shopping  center  for  the  territory  closely 
adjacent  to  it,  and  would  probably  hold  a  greater  share  of  this 
business  even  though  the  rates  be  exactly  the  same  to  other  towns. 
However,  it  is  not  the  businesB  of  this  Commission  to  foster  trade 
for  a  particular  community  by  countenancing  discriminatory 
rates.  The  tariffs  of  the  defendant,  as  well  as  the  testimony  of 
its  own  witnesses,  established  conclusively  the  fact  that  the  rates 
to  and  from  San  Jofi^  and  in  some  oases  to  Los  Gates,  are  on  a 
much  lower  basifi  than  to  Palo. Alto.  The  explanation  of  the  de- 
fendant concerning  this  condition  was  that  the  low  rates  were 
originally  put  in  effect  by  the  promoters  of  the  Los  Gates  Inter- 
urban  Bead  running  between  San  Jose  and  Los  Gates  via  Ccm- 
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gress  Junction,  and  that  when  the  Peninsular  Kailway  was 
organized  and  took  over  this  property  it  naturally  inherited  what- 
ever rates  were  then  in  effect. 

It  was  strenuously  maintained  that  these  rates  are  too  low, 
and  that  in  constructing  the  line  from  Meridian  north  to  Palo 
Alto  an  effort  was  made  to  put  the  rates  in  that  territory  on  a 
reasonable  basis  although  no  attempt  appears  to  have  been  made 
to  harmonize  the  rates  all  over  the  system,  and  as  a  result,  we 
have  to-day  one  system  of  rates  applying  into  San  Jose  and  a 
higher  system  into  Palo  Alto. 

A  very  important  point  in  connection  with  this  controversy 
must  not  be  overlooked,  and  that  is,  that  the  rates  out  of  San 
Jose  are  influenced  by  a  rate  of  5  cents  for  a  distance  of  3.6 
miles  to  Bascome  and  6  cents  between  San  JosS  and  Cherry 
avenue  on  the  CampbeU-Los  Gatos  line  for  a  distance  of  3.6  miles. 
This  is  what  has  been  termed  street-car  territory,  but  the  same 
may  be  said  of  the  fare  of  5  cents  between  Palo  Alto  and  May- 
field  Junction  for  a  distance  of  2.1  milea.  To  determine  the 
extent  of  the  discrimination  in  favor  of  one  locality  as  against 
another,  we  should  first  eliminate  the  mileage  as  far  as  this  5-cent 
fare  zone  carries  a  passenger  and  build  up  the  rates  from  that 
point  on. 

The  city  of  Palo  Alto  is  a  thriving  and  growing  community, 
and  no  good  reason  appears  why  the  rates  should  be  any  higher 
into  Palo  Alto  than  to  San  Jose  or  Los  Gatos  for  approximately 
the  same  distance  and  service.  Therefore,  I  am  of  the  opinion 
and  so  find  that  the  rates  of  all  kinds,  namely,  single-trip,  round- 
trip,  and  commutation  rates  should  be  based  on  exactly  the  same 
rate  per  mile  between  all  of  these  communities,  first  considering, 
of  course,  the  proper  influence  that  these  5-cent  fares  in  street- 
car territory  would  have  on  rates  to  or  from  points  beyond.  Be- 
eause  of  the  complete  revision  of  all  rates  which  will  necessarily 
follow,  I  will  not  attempt  to  prescribe  the  same  at  this  time. 

I  will,  therefore,  recommend  that  the  defendant  be  required 
to  submit  to  the  Commission  within  forty  days  from  date  hereof 
a  schedule  of  passenger  fares  not  inconsistent  with  the  findings  in 
this  opinion* 
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I  submit  the  following  order: 

ORDER 

Peninsular  Railway  Company  having  filed  an  application  with 
this  Commission  for  permission  to  cancel  all  theater  round-trip 
fares  applying  to  Palo  Alto,  San  Jose,  and  Los  Gratos  from 
various  points  on  its  line,  and  for  permission  to  increase  from 
35  cents  to  50  cents  Sunday  and  holiday  round-trip  fares  from 
Palo  Alto,  Mayfield,  and  Los  Altos  to  Congress  Springs,  and  a 
regular  hearing  having  been  had,  and 

City  of  Palo  Alto,  town  of  Mayfield,  and  chamber  of  commerce 
of  Palo  Alto,  having  filed  a  complaint  with  this  Commission  at- 
tacking as  unjust,  unreasonable,  and  discriminatory  all  of  the 
passenger  fares  of  the  Peninsular  Railway  applying  between 
Palo  Alto  and  Mayfield  and  various  points  on  the  Peninsular 
Railway,  and  a  regular  hearing  having  been  had. 

It  is  hereby  found  as  a  fact  that  in  the  respects  and  to  the  ex- 
tent pointed  out  in  the  foregoing  opinion,  the  rates  and  charges 
of  defendant  are  discriminatory. 

Basing  its  order  on  the  foregoing  finding  of  fact  and  the  furth- 
er findings  of  fact  set  out  in  the  opinion  preceding  this  order, 

It  is  hereby  ordered  that  the  Peninsular  Railway  be  and  it  is 
hereby  granted  authority  to  cancel  said  round-trip  theater  tickets, 
and,  further,  that  permission  to  increase  round-trip  fares  from 
Palo  Alto,  Mayfield,  and  Los  Altos  to  Congress  Springs  is  here- 
by denied. 

It  is  hereby  further  ordered  that  the  Peninsular  Railway 
within  forty  days  from  the  date  hereof  submit  to  this  Commission 
for  approval  a  schedule  of  rates  in  accordance  with  and  not  in- 
consistent with  the  findings  hereinbefore  set  out  in  the  opinion 
which  precedes  this  order. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  State  of  California. 
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IN  EB  SAN  JOAQUIN  LIGHT  &  POWER  CORPOEATION, 
[Decigion  No.  2335;  Application  No.  1616.] 

SecurUy  issues  ^  Increase  in  bond  Interest  authorijeed^  Conditions, 

Application  of  a  public  service  company  to  increase  the  interest 
on  its  outstanding  bonds  from  5  per  cent  to  6  per  cent  upon  payment 
by  the  holders  of  such  bonds  of  $100  per  thousand,  and  to  issue  $1,- 
532,000  face  value  6  per  cent,  series  G  bonds  to  be  exchanged  for  like 
face  value  of  5  per  cent  series  "B"  bonds  in  applicant's  treasury,  or 
pledged  to  secure  notes,  or,  as  an  alternative,  to  sell  same  at  not 
less  than  95  per  cent  proceeds,  together  ^ith  the  proceeds  of  an  addi- 
tional $50,000  face  bonds  proposed  to  be  issued  and  sold  at  95,  and 
the  receipts  from  the  outstanding  bonds  under  the  proposed  interest 
increase  to  be  used  to  discharge  notes  amounting  to  $954,000  and  such 
portions  of  its  floating  indebtedness  as  the  balance  would  permit,  .was 
granted,  although  the  Commission  did  not  entirely  approve  of  this 
method  of  financing,  it  appearing  that  the  company's  needs  were  ur- 
gent, that  the  protests  of  certain  stockholders  had  beon  withdrawn, 
and  that  applicant  had  reduced  salaries  of  several  of  its  officials  in 
the  amount  of  $12,000,  such  application  being  granted  upon  condition 
that  the  applicant  within  ninety  days  submit  a  plan  of  providing  for 
necessary  additions  and  betterments  from  sources  other  than  the  sale 
of  bonds. 

[May  3,  1915.] 

Apl>LiCATiON  for  authority  for  the  payment  of  additional  in- 
terest on  outstanding  bonds  and  for  the  issuance  of  certain  addi- 
tional bonds ;  granted  conditionally. 

Appearances:  Short  &  Sutherland,  by  W.  A.  Sutherland,  for 
applicant;  Julius  A.  Landsberger,  Victor  J.  Robertson,  W.  N. 
Moore,  and  Ambrose  Gherini  for  certain  preferred  stockholders 
of  applicant. 

Thelen,  Commissioner:  In  this  application  San  Joaquin 
Light  &  Power  Corporation  asks  for  authority  as  follows : 

(1)  To  increase  the  rate  of  interest  from  5  per  cent  to  6  per 
cent  per  annum  on  $2,924,000  face  value  series  "B"  forty-year 
first  and  refunding  mortgage  gold  bonds  dated  August  1,  1910, 
and  now  outstanding,  provided  the  holders  of  the  bonds  pay  into 
the  treasury  of  San  Joaquin  Light  &  Power  Corporation  the  sum 
of  $100  for  each  $1,000  bond  owned ; 

(2)  To  execute  to  Lyman  Bhodes,  trustee,  a  mortgage  and  deed 
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of  trust  securing  the  payment  of  the  additional  1  per  cent  interest 
on  said  series  "B'^  bonds ; 

(3)  To  issue  in  lieu  of  $1,532,000  face  value  5  per  cent  series 
^'B"  forty-year  first  and  refunding  mortgage  gold  bonds,  $1,532,- 
000  face  value  6  per  cent  series  "C"  first  and  refunding  mortgage 
gold  bonds  dated  August  1,  1910;  of  which  $1^32,000  5  per 
cent  series  "B"  bonds  $1,272,000  are  pledged  as  collateral  and 
the  remainder  are  in  applicant's  treasury; 

(4)  To  issue  and  sell  additional  6  per  cent  series  "C"  forty- 
year  first  and  refunding  mortgage  gold  bonds,  dated  August  1, 
1910,  to  the  face  value  of  $50,000. 

Although  this  application  asks  for  authority  to  issue  and  sell 
additional  bonds  to  the  face  value  of  $136,000,  the  testimony 
shows  that  the  $136,000  includes  bonds  to  the  face  value  of  ^SQ^- 
00 0  heretofore  authorized  by  this  Commission  to  be  issued, 
pledged,  or  sold. 

Applicant  desires  the  authority  of  this  Commission  to  either 
deposit  as  collateral  $1,272,000  face  value  6  per  cent  series  "C* 
first  and  refunding  mortgage  gold  bonds  dated  August  1,  1910, 
in  lieu  of  a  like  amount  of  5  per  cent  series  "B"  first  and  refund- 
ing mortgage  gold  bonds  now  pledged  to  secure  the  payment  of 
$954,000  face  value  of  two-year  collateral  trust  notes  due  August 
1,  1915,  or  to  sell  the  bonds  at  a  price  to  be  determined  by  the 
Commission  and  use  the  proceeds  of  such  sale  to  retire  the  said 
two-year  collateral  trust  notes.  The  proceeds  to  be  obtained  from 
the  remainder  of  the  bonds,  which  applicant  desires  to  sell,  to- 
gether with  the  additional  moneys  to  be  paid  by  the  present 
holders  of  series  ^^3*'  bonds,  applicant  desires  to  use  to  discharge, 
so  far  as  possible,  floating  indebtedness  amounting  to  $963,216.- 
26,  represented  by  notes  payable,  as  shown  in  exhibit  "A"  at- 
tached to  this  application. 

The  history  of  San  Joaquin  Light  &  Power  Corporation  and 
its  capitalization  in  relation  to  the  value  of  physical  properties 
were  considered  in  decision  No.  1525,  dated  May  18,  1914,  to 
which  decision  reference  is  hereby  made. 

The  deed  of  trust,  dated  August  1,  1910,  securing  the  payment 
of  $25,000,000  face  value  forty-year  first  and  refunding  mort- 
gage gold  bonds  of  San  Joaquin  Light  &  Power  Corporation, 
provides  that  of  such  bonds  $1,500,000  face  value  shall  bear  6 
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per  cent  interest  per  annum,  and  that  the  remaining  bonds, 
^23,500,000  face  value,  may  from  time  to  time  be  issued  in 
series,  the  interest  to  be  fixed  by  the  board  of  directors  but  in  uo 
•case  to  exceed  6  per  cent 

Applicant  reports  as  issued  and  in  the  hands  of  the  public 
$2,924,000  face  value  5  per  cent  series  ^^B"  bonds,  and  that  it  has 
in  its  treasury,  or  pledged  as  collateral,  $1,532,000  face  value  5 
per  cent  series  ^^B"  bonds.  On  all  of  these  series  "B'^  bonds,  ap- 
plicant desires  to  increase  the  rate  of  interest  to  6  per  cent.  The 
bonds  having  been  issued,  the  board  of  directors  no  longer  has 
the  power  to  determine  the  rate  of  interest.  It  is  for  this  reason 
that  it  is  proposed  to  execute  the  supplemental  mortgage  and  deed 
of  trust,  to  which  reference  has  been  made,  to  Lyman  Ehodes, 
trustee. 

To  secure  the  payment  of  the  additional  1  per  cent  interest, 
the  company  proposes  to  convey  to  Lyman  Rhodes,  trustee,  all 
the  property  covered  by  the  granting  clauses  of  its  first  and  re- 
funding mortgage.  The  property  to  be  conveyed  to  Lyman 
Khodes,  trustee,  is  subject  to  the  company's  first  and  refunding 
mortgage,  and  to  any  other  lien  which  is  now  or  may  hereafter 
become  prior  thereto. 

This  supplemental  indenture  provides  that  at  the  request  of 
the  president  or  vice  president  and  the  secretary  or  assistant 
secretary  of  the  company,  the  Equitable  Trust  Company  of  New 
York  shall  indorse  on  series  "B'^  bonds,  upon  which  additional 
interest  is  to  be  paid  the  following: 

For  value  received,  San  Joaquin  Light  &  Power  Corporation 
promises  to  pay  on  the  within  bond,  without  deduction  for  taxes 
of  any  kind,  interest  (additional  to  the  6  per  cent  interest  there- 
in specified)  at  the  rate  of  1  per  cent  per  annum  until  sucli 
bond  is  paid,  the  interest  maturing  on  or  prior  to  the  maturity  of 
the  bonds  to  be  payable  only  upon  the  presentation  and  surrender 
of  the  semiannual  interest  coupons  attached  to  said  bond  repre- 
senting such  additional  interest  payments,  as  such  coupons  sever- 
ally mature.  This  agreement  to  pay  such  additional  interest  and 
the  coupons  representing  the  same  are  secured  by  and  subject  to 
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all  the  terms  and  conditions  of  an  indenture  dated  1915,  executed 

by  said  corporation  to as  trustee. 

Dated 

San  Joaquin  Light  &  Power  Corporation, 
By  the  Equitable  Trust  Company  of  New  York, 

Attorney  in  Fact. 

Only  bonds  bearing  this  indorsement  shall  be  entitled  to  the 
benefit  of  this  supplemental  deed  of  trust. 

The  holders  of  the  outstanding  series  "B"  bonds  may  receive 
6  per  cent  interest  only  on  the  condition  that  they  pay  into  the 
treasury  of  San  Joaquin  Light  &  Power  Corporation  $100  for 
each  bond  held  by  them. 

The  representative  of  the  applicant  states  that  it  has  adopted 
this  expedient  for  the  reason  that  an  offering  of  6  per  cent  bonds 
would  tend  to  depreciate  the  market  value  of  the  outstanding  5 
per  cent  bonds.  The  evidence  shows  that  San  Joaquin  Light  & 
Power  Corporation  has  sold  its  series  "B"  bonds  at  prices  rang- 
ing from  85  per  cent  to  88  per  cent  of  their  face  value.  The 
average  price  received  was  approximately  86  per  cent  of  the  face 
value. 

Should  the  bondholders  pay  the  $100  additional  in  order  that 
they  might  be  entitled  to  receive  6  per  cent  interest  per  annum, 
the  average  price  of  the  bonds  would  be  increased  to  96  per  cent 
of  the  face  value.  Various  witnesses  for  applicant  testified  that 
San  Joaquin  Light  &  Power  Corporation  could  not  at  this  time 
dispose  of  its  5  per  cent  bonds  on  as  high  a  basis  as  85.  Some 
were  of  the  opinion  that  in  large  block  the  bonds  could  not  be  sold 
at  even  80. 

Applicant  submitted  several  statements  showing  the  additional 
cost  to  the  company  of  issuing  6  per  cent  bonds  at  95  to  replace 
5  per  cent  bonds  now  outstanding.  No  amount  of  calculation  can 
change  the  fact  that  a  5  per  cent  forty-year  bond  sold  at  86  is  less 
expensive  financing  than  a  6  per  cent  bond  sold  on  a  96  per  cent 
basis.  Applicant,  however,  contends  that  by  virtue  of  reducing 
its  indebtedness,  it  will  be  able  to  borrow  money  at  better  rates 
and  that  its  general  credit  will  be  improved. 

I  have  not  been  greatly  impressed  with  the  showing  which  the 
applicant  has  made  in  its  effort  to  establish  that  this  substitution 
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of  6  per  cent  bonds  for  5  per  cent  bonds  will  work  to  its  ultimate 
advantage.  In  its  basic  aspect,  my  primary  objection  rests  npon 
the  voluntary  assumption  by  this  utility  of  a  high  interest  rate 
upon  its  securities  already  issued  and  outstanding.  That  there 
may  be  certain  compensating  advantages  may  be  true.  After  a 
careful  inquiry  into  all  of  the  calculations,  showing  the  effect  of 
the  exchange  of  bonds  upon  the  cost  of  money  to  the  San  Joaquin 
Light  &  Power  Corporation,  I  would  be  loth  to  recommend  that 
this  plan  be  approved  were  it  not  for  the  fact  that  the  directors 
and  bankers  of  this  corporation  have  insistently  urged  that  it  was 
the  beet  that  could  be  done  under  all  of  the  circumstances. 

I  am  less  disposed  to  go  into  this  matter  at  greater  length  be- 
cause it  has  been  made  evident  to  this  Commission  that  the  ap- 
plicant will,  through  a  curtailment  of  salaries  paid  to  two  of  its 
executive  officers  not  in  active  personal  management  of  the  prop- 
erty, effect  an  annual  saving  which  will  more  than  offset  any  extra 
cost  that  may  be  occasioned  by  the  substitution  of  6  per  cent 
bonds  for  the  5  per  cent  bonds.  These  two  executive  officers,  pre- 
viously in  receipt  of  $12,000  per  annum  each,  will  henceforth 
receive  $6,000  each;  the  saving  to  the  company  amounting  to 
$12,000  per  year. 

At  the  hearing  of  this  application,  Mr.  Julius  A.  Landsberger 
and  Mr.  Ambrose  Gherini,  representing  certain  purchasers  of 
the  preferred  stock,  protested  against  the  granting  of  the  appli- 
cation. 

It  appears  that  heretofore  the  applicant  sold  10,000  shares  of 
its  preferred  stock,  of  the  par  value  of  $100  per  share,  for  $75 
per  share.  It  appears  also  that  the  remainder  of  the  preferred 
stock,  of  the  par  value  of  $5,500,000,  was  issued  in  payment  of 
services  or  property.  Certain  purchasers  of  the  preferred  stock 
have  united  to  present  their  protest,  and  their  representations 
have  been  presented  to  the  Commission  by  Mr.  Landsberger. 
However,  in  a  brief  submitted,  the  protestants  suggest  that  this 
application,  if  it  meets  the  approval  of  the  Commission,  be  grant- 
ed ;  provided,  that  simultaneously  provision  be  made  to  meet  the 
future  financial  requirements  of  the  company  by  the  sale  of 
stock  in  accordance  with  a  plan  outlined  by  the  interveners.  ' 

The  interveners  suggest  that  the  supplemental  financial  needs 
of  the  applicant  be  met  by  one  of  the  three  following  plans : 
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(A)  "By  authorizmg  an  issue  of  prior  preferred  stock,  equal 
iu  amount  to  all  of  the  outstanding  preferred  stock  for  which 
cash,  or  its  full  equivalent  in  property,  was  paid  into  the  treasury 
of  the  company,  or  to  the  organizers  of  the  company,  as  individ- 
uals, plus  the  amount  of  unissued  preferred  stock  remaining  in 
the  treasury  of  the  company.  Of  this  prior  preferred  stock,  a 
sufficient  amount  to  be  exchanged  share  for  share  for  the  present 
preferred  stock  for  which  cash,  or  its  full  equivalent  in  property, 
was  paid  into  the  treasury  of  the  company,  or  to  the  organizers 
thereof  as  individuals,  and  the  balance  to  be  retained  in  the 
treasury,  to  be  sold  from  time  to  time  as  needed  to  provide  for 
the  future  'junior'  financing  of  the  company.  The  'regular'  pre- 
ferred stock  received  in  exchange  as  above,  and  that  remaining 
in  the  treasury  ($3,500,000)  to  be  canceled. 

(B)  ''As  an  alternative  method,  we  suggest  that  any  of  the 
organizers  of  the  corporation  who  received  preferred  stock,  the 
face  value  of  which  was  far  in  excess  of  the  actual  value  of 
the  property  which  they  turned  into  the  company,  make  restitu- 
tion by  the  surrender  of  the  excess  stock  which  they  may  be  shown 
to  have  received,  to  the  treasury  of  the  company,  thereby  re-estab- 
lishing the  value  of  the  outstanding  preferred  stock  and  render- 
ing the  treasury  preferred  stock  salable. 

(0)  "As  a  third  method,  we  suggest  that  those  of  the  promoters 
who  may  have  received  preferred  stock  of  face  value  greatly  in 
excess  of  the  actual  value  of  their  properties  pay  into  the  treasury 
of  the  company,  in  cash,  an  amount  equal  to  the  difference, 
which  would  accomplish  the  same  thing  (as  set  forth  in  the  fore- 
going  paragraph)." 

In  the  event  that  one  of  the  forgoing  plans  is  not  adopted,  the 
interveners  recommend  that  an  assessment  be  levied  on  all  of  the 
stock. 

As  the  result  of  inimerous  conferences  between  the  chief  stock- 
holders and  other  representatives  of  the  applicant  and  the  com- 
mittee of  preferred  stockholders,  an  agreement  has  been  reached 
betwe«i  them,  the  terms  whereof  are  contained  in  letter  dated 
April  24,  1915,  signed  by  the  chief  stockholders  of  applicant  and 
addressed  to  the  representatives  of  the  committee.  A  copy  of  this 
letter  is  now  on  file  in  these  proceedings.    The  committee  of  pre- 
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f  erred  stockholders  has  now  withdrawn  its  opposition  to  the  grant- 
ing of  this  application. 

Inasmuch  as  the  applicant  has  maturing  on  August  1,  1915, 
two-year  collateral  trust  notes  amounting  to  $954,000  and  in 
addition  thereto  has  a  floating  indebtedness  of  $1,178,471.03,  it 
would  appear  that  the  financial  needs  of  this  utility  are  urgent. 

If  the  plan  presented  in  this  application  be  executed — 

The  company  would  realize  from  the  present  bondholders  ...  $292,400.00 
From  the  sale  of  $1,532,000  face  value  first  and  refunding 

mortgage  bonds  at  05   1,455,400.00 

From  the  sale  of  $50,000  face  value  first  and  refunding  mort- 
gage bonds  at  95 47,500.00 

Making  a  total  of $1,795,300.00 

After  paying  the  two-year  collateral  trust  notes  and  applying 
the  remainder  of  the  funds  to  be  obtained  from  the  ^sale  of  its 
bonds  to  discharge  floating  indebtedness,  applicant  would  have  a 
remaining  current  indebtedness  of  only  $337,171.03.  This  amount 
includes  $215,254.77  represented  by  accounts  payable. 

Mr.  Peat,  treasurer  and  comptroller  of  San  Joaquin  Light  & 
Power  Corporation,  thought  that  the  earnings  of  the  company 
would  be  sufficient  to  take  care  of  this  current  indebtedness  plus 
the  5  per  cent  discount  on  the  bonds  and  the  15  per  cent  cost  of 
additions  and  betterments,  for  which  applicant  cannot  issue  bonds 
under  its  first  and  refunding  mortgage  and  deed  of  trust.  Even 
assuming  that  such  would  be  the  case,  applicant's  proposed  finan- 
cial plan  would  not  comply  with  the  Commission's  views  ex- 
pressed in  decision  No.  1525,  dated  May  18,  1914.  In  that  de- 
cision the  Commission  said : 

"While  there  is  obviously  a  very  large  discrepancy  between  tlie 
value  of  the  property  of  the  San  Joaquin  Light  &  Power  Corpo- 
ration and  the  amount  of  stock  and  bonds  outstanding,  and  while 
a  very  considerable  portion  of  the  item  of  rights  and  franchises, 
amounting  to  $15,463,997.37,  should  more  properly  be  carried 
on  the  books  of  the  company  as  'unamortized  discount  on  capital 
stock,'  it  is  necessary  to  consider  these  matters  further  at  the 
present  time,  for  the  reason  that  the  San  Joaquin  Light  &  Power 
Corporation  will  soon  present  to  this  Commission  a  plan  for  re- 
financing the  company  in  such  a  way  as  to  establish  a  more  normal 
relationship  between  the  value  of  the  property  and  the  face  value 
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of  its  stock  and  bonds,  and  also  for  securing  funds  for.  necessary 
additional  capital  expenditures  from  sources  other  than  bonds." 

While  the  Commission  has  no  desire  to  delay  action  on  this 
application,  it  does  not  consider  the  financial  plan  proposed  by 
applicant  in  its  petition  herein  in  full  accordance  with  its  former 
decision.  The  plan  proposed  in  this  application  is  one  to  meet 
immediate  rather  than  future  needs,  and  while  it  calls  for  the 
issuance  and  sale  of  $50,000  face  value  of  additional  bonds,  it 
involves  primarily  a  change  in  the  interest  rate  on  bonds  now  out- 
standing or  on  bonds  heretofore  authorized  to  be  issued. 

The  facts  submitted  in  connection  with  this  application  do  not 
warrant  a  modification  of  this  Commission's  views  as  expressed 
in  decision  No.  1525,  dated  May  18,  1914.  I  therefore  recom- 
mend that  San  Joaquin  Light  &  Power  Corporation,  within  nine- 
ty days,  submit  to  this  Commission  a  plan  for  future  supple- 
mental financing. 

San  Joaquin  Light  &  Power  Corporation  reports  assets  and 
liabilities  as  of  December  31,  1914,  as  follows: 

Assets. 

Rights  and  franchises $13,883,222  fiS 

Tangible  capital    11,340,293.98 

Investments    342,012 .  92 

Treasury  securities  ." 633,000 .  00 

Cash  and  deposits  105,231). 21 

Notes   receivable    297,547 .  34 

Accounts   receivable    674,ft00  04 

Materials  and  supplies   346,096 .  76 

Sinking  funds    60.856 .  68 

Prepaid   expenses    4,035. 65 

Unamortized  discount  on  stock   1,250,000 .  00 

Unamortized  discount  on  bonds 495,133 .  53 

Suspense    47,868.54 

Total  assets   $29,490,707 .  28 

Liabilities. 

Common  stock  outstanding    $11,000,000.00 

Preferred  stock  outstanding 6,500,000.00 

Funded  debt  outstanding 8,930,000.00 

Notes  payable    971,748 .  38 

Accounts  payable    231,881.72 

Interest  accrued    131,750.04 

Taxes  accrued    3,642 .  01 

Dividends  declared    .- 16,406 .  25 

Service  billed  in  advance    25,590.75 

Reserve  for  accrued  depreciation    652.402.04 

Casualty  and  insurance  reserve 4,076 .  22 

Reserve  invested  in  sinking  fund   342,856. 68 

Other  reserves  from  income  or  surplus ,  72,839.36 

Capital  surplus   321,259.98 

Corporate  surplus  unappropriated   386,253. 86 

Total  liabilities , $29,490,707.28 
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San  Joaquin  Light  &  Power  Corporation  reports  earnings  and 
expenses  for  the  year  ending  December  31, 1914,  as  follows; 

Electric  Operations. 

Operating  revenues    $1,569,282.64 

(^erating  expenses    636,053.91 

Net  operating  revenue— Electric  ...  $933,228.78 

Gas  Operations. 

Operating  revenue    $161,430.48 

Operating  expenses 125,648.04 

Net  operating  revenue — Gas    36,782.44 

Water  Operations. 

Operating  revenues    $15,738.73 

Operating  expenses    10,330.62 

Net  operating  revenue — Water   ....  6,408.11 

Total  net  operating  revenue $974,419.28 

Other  Income. 

Interest    $5,561.96 

Dividends    9,533.50 

Rent    4,041.60 

Sinking  fund  accretions 2,651.45 

Miscellaneous    2,406.15 

Total 24,194.66 

Gross  corporate  income  $998,613.94 

Deductions. 

Interest  on  funded  debt    $403,511.09 

Interest  on  other    debt    73,530.47 

Uncollectible  bills   4,868.85 

Non-operating  revenue  deductions   686.60 

Rent    456.00 

Amortization  of  debt  discount  and  expenses 37,901.68 

Total  deductions   $520,954.59 

Surplus  from  operations  for  year $477,659.35 

I  recommend  that  this  application  be  granted  as  specified  in 
the  order,  and  submit  herewith  the  following  form  of  order : 

ORDER. 

San  Joaquin  Light  &  Power  Corporation  having  made  applica- 
tion to  this  Commission  for  authority : 

(1)  To  execute  and  issue  interest  coupons  of  1  per  cent  per 
annum  to  be  attached  to  $2,924,000  face  value  of  series  "B'' 
forty-year  first  and  refunding  mortgage  gold  bonds  dated  Auguet 
1, 1910,  provided  the  holders  of  such  bonds  pay  into  the  treasury 
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of  the  company  the  sum  of  $100  for  eaoh  $1,000  bond  held  by 
them ; 

(2)  To  issue  $1,532,000  face  value  6  per  c&at  series  "C" 
forty-year  first  and  refunding  mortgage  gold  bonds  dated  August 
1,  1910,  to  replace  $1,532,000  face  value  5  per  cent  series  ''B'' 
forty-year  first  and  refunding  mortgage  gold  bonds  dated  August 
1,  1910; 

(3)  To  issue  and  sell  additional  series  "C  6  per  cent  forty- 
year  first  and  refunding  mortgage  gold  bonds  of  the  face  value  of 
$60,000 ; 

(4)  To  execute  a  mortgage  and  deed  of  trust  to  Lyman  Rhodes, 
trustee,  to  secure  the  payment  of  the  1  per  cent  interest  coupons 
referred  to  in  paragraph  numbered  one  of  this  order,  a  copy  of 
which  mortgage  and  deed  of  trust  is  attached  to  this  application 
and  marked  exhibit  No.  2 ;  and  a  public  hearing  having  been  held, 
and  the  Railroad  Commission  finding  that  the  purposes  for  which 
said  bonds  are  herein  authorized  to  be  issued  are  not,  in  whole  or 
in  part)  reasonably  chargeable  to  operating  expenses  or  to  in- 
come ; 

It  is  hereby  ordered  that  San  Joaquin  Light  &  Power  Corpora- 
tion be  granted  authority  and  it  is  hereby  granted  authority — 

(1)  To  execute  and  issue  interest  coupons  of  1  per  cent  per 
annum  to  be  attached  to  $2,924,000  face  value  of  series  ''B"  forty- 
year  first  and  refunding  mortgage  gold  bonds  dated  August  1, 
1910,  to  such  holders  of  such  bonds  as  pay  into  the  treasury  of 
the  company  the  sum  of  $100  for  each  $1,000  bond  held  by 
them; 

(2)  To  issue  $1,532,000  face  value  6  per  cent  series  "C" 
forty-year  first  and  refunding  mortgage  gold  bonds  dated  August 
1,  1910,  to  replace  $1,532,000  face  value  5  per  cent  series  "B" 
forty-year  first  |uid  refunding  mortgage  gold  bonds  dated  August 
1,1910; 

(3)  To  issue  and  sell  additional  series  "C  6  per  cent  forty- 
year  first  and  refunding  mortgage  gold  bonds  of  the  face  value 
of  $50,000; 

(4)  To  execute  a  mortgage  and  deed  of  trust  to  Lyman 
Rhodes,  trustee,  to  secure  the  payment  of  the  1  per  cent  interest 
coupons  to  which  reference  has  heretofore  been  made;  the  terms 
of  this  mortgage  and  deed  of  trust  to  be  substantially  of  the  form 
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and  tenor  of  the  form  of  mortgage  and  deed  of  trust  attached  to 
this  application  and  marked  exhibit  No.  2. 

The  authority  herein  granted  is  granted  upon  the  following 
conditions,  and  not  otherwise: 

(1)  San  Joaquin  Light  &  Power  Corporation  may  increase 
the  rate  of  interest  from  5  per  cent  to  6  per  cent  on  its  $2,924,- 
000  face  value  of  series  "B"  forty-year  first  and  refunding 
mortgage  gold  bonds,  dated  August  1,  1910,  now  outstanding, 
through  the  issue  of  1  per  cent  interest  coupons,  but  only  to  such 
holders  as  shall  have  paid  on  each  $1,000  bond  held  by  them  the 
sum  of  $100. 

(2)  San  Joaquin  Light  &  Power  Corporation  may  issue  $1,- 
532,000  6  per  cent  series  "C"  forty-year  first  and  refunding 
mortgage  gold  bonds  dated  August  1, 1910,  to  replace  $1,532,000 
or  6  per  cent  series  ^^B"  forty-year  first  and  refunding  gold 
bonds  dated  August  1,  1910,  now  pledged  as  collateral  or  in  ap- 
plicant's treasury. 

(3)  San  Joaquin  Light  &  Power  Corporation  may  issue  and 
sell  additional  6  per  cent  series  "C"  forty-year  first  and  refund- 
ing mortgage  gold  bonds  dated  August  1,  1910,  of  the  face  value 
of  $50,000. 

(4)  San  Joaquin  Light  ft  Power  Corporation  shall  sell  the 
bonds  mentioned  in  subdivisions  2  and  3  preceding  at  such  price, 
that  bonds  to  the  face  value  of  $300,000  shall  yield  not  less  than 
94  per  cent  of  the  face  value  plus  accrued  interest,  and  the  re- 
mainder of  the  bonds  not  less  than  95  per  cent  of  the  face  value 
plus  accrued  interest. 

(5)  The  funds  to  be  obtained  by  San  Joaquin  Light  &  Power 
Corporation  from  its  bondholders  by  virtue  of  an  increase  in 
the  rate  of  interest  from  5  per  cent  to  6  per  cent  on  series  "B" 
forty-year  first  and  refunding  mortgage  gold  bonds  dated  August 
1,  1910,  plus  the  proceeds  to  be  derived  from  the  bonds  herein 
authorized  to  be  issued,  shall  be  used  for  the  following  purposes : 

(A)  To  pay  two-year  eoUateral  trust  notes  due  August  1,  1016  $054»000.00 

(B)  To  pay  outstanding  notes  representing  funds  borrowed  lor 

capital  expenditures ...••.     83S,300.00 

(6)  San  Joaquin  Light  ft  Power  Corporation  shall  within 
ninety  days  submit  to  this  Conunission  a  financial  plan  by  means 
of  which  it  proposes  to  secure  funds  to  defray  the  cost  of  neces* 
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sary  extensions^  additions,  and  betterments  from  moneys  other 
than  through  the  sale  of  bonds. 

(7)  San  Joaquin  Light  &  Power  Corporation  shall  keep  sepa- 
rate, true,  and  accurate  accounts  showing  the  receipt  and  appli- 
cation in  detail  of  the  proceeds  of  the  sale  of  the  bonds  or  other 
evidences  of  indebtedness  hereby  authorized  to  be  issued ;  and  on 
or  before  the  25th  day  of  each  month  the  company  shall  make 
verified  reports  to  the  Commission,  stating  the  sale  or  sales  of 
said  bonds  or  other  evidences  of  indebtedness  during  the  preced- 
ing month,  the  terms  and  conditions  of  the  sale,  the  moneys  real- 
ized therefrom,  and  the  use  and  application  of  such  moneys,  all 
in  accordance  with  this  Commission's  general  order  Ko.  24,  which 
order,  in  so  far  as  applicable,  is  made  a  part  of  this  order. 

(8)  The  authority  herein  granted  shall  apply  only  to  such 
bonds,  or  to  such  other  evidences  of  indebtedness  as  shall  have 
been  issued  on  or  before  April  1,  1916. 

(9)  The  authority  herein  granted  is  conditioned  upon  the 
payment  by  applicant  of  the  fee  prescribed  in  the  Public  Utilities 
act. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  State  of  California. 


GALIFORNIA  RAH^BOAD  COMMISSION. 

IN  BE  PACIFIC  ELECTRIC  RAILWAY  COMPANY. 

[Decision  No.  2350;  Application  No.  1541.] 

Service  ^  Abandonment  ^  Loch  of  pa^onage  ^  Operation  of  car  to 
Keep  title  to  right  of  way. 

In  authorizing  the  abandonment  of  a  porticm  of  the  Unes  of 
an  electric  railway  because  of  insufficient  patronage,  the  California 
Commission  ordered  the  company  to  maintain,  until  a  further  order 
of  the  Commission,  a  single  track  over  a  private  right  of  way,  and  to 
operate  OTer  this  line  sufficient  car  service  to  keep  a  clear  title  thereto^ 
where  it  appeared  that'  upon  the  abandonment  of  the  service  this  right 
of  way  Would  revert  to  a  land  company,  and  the  adjoining .  resSdento 
protested  against  the  abandonment  of  the  track-  beeause  of  the  fear 
that  undesirable  buildings  might  be  erected  thereon  to  the  detriment 
of  the  adjoining  property,  the  Commission  intimating  that  the  rail- 
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way  company  would  be  required  to  operate  the  car  <mly  for  such  time 
as  might  be  necessary  for  the  city  to  secure  title  to  the  right  of  way 
for  park  purposes. 

[May  6,  1915.] 

Application  of  Pacific  Electric  Kailway  for  permiBsion  to 
abandon  and  remove  its  tracks  on  certain  streets  in  the  city  of 
Long  Beach,  and  for  permission  to  construct  its  tracks  at  grade 
across  certain  other  streets  and  the  tracks  of  the  Southern  Pacific 
Company ;  granted  in  part. 

Appearances :  Frank  Karr  and  E.  C.  Denio  for  Pacific  Elec- 
tric Railway  Company ;  Louis  N.  Whealton  and  George  F.  Kapp 
for  City  of  Long  Beach;  James  E.  Daly  and  John  E.  Daly  for 
protestants. 

Gordon,  Commissioner :  This  application  was  filed  with  the 
Commission  on  February  16,  1915,  and  was  accompanied  by 
copy  of  an  ordinance  passed  by  the  city  of  Long  Beach  granting 
the  consent  of  the  city  to  the  matters  jfpplied  for.  Subsequently, 
on  March  12th,  there  was  filed  a  copy  of  an  agreement  between 
the  Southern  Pacific  Company  and  the  applicant  covering  the 
operation  of  the  Southern  Pacific  track  to  and  across  Alamitos 
avenue. 

As  is  usual  in  these  matters  the  Commission  had  an  inspection 
made,  and  there  being  no  apparent  reason,  the  city's  consent  hav- 
ing been  obtained,  why  this  application  should  not  be  granted^ 
the  Commission  entered  an  ex  parte  order,  decision  No.  2234^ 
on  March  8,  1915,  granting  it  subject  to  the  conditions  of  the 
franchise  passed  by  the  city  in  giving  its  approval  to  the  various 
matters  covered  herein.  Several  protests  were  shortly  afterward 
received  against  the  granting  of  this  application,  and  on  March 
26,  1915,  the  interested  parties  were  notified  by  wire  that  the 
order  in  this  matter  had  been  suspended  pending  a  public  hear- 
ing. 

This  public  hearing  was  held  in  Long  Beach  on  April  20, 
1915.  All  interested  parties  were  represented,  arid  all  those  who 
in  any  way  objected  or  protested  against  the  granting  of  this  ap- 
plication were  given  a  chance  to  be  heard. 

It  will  be  necessary  to  briefly  discuss  the  transportation  situa- 
tion in  that  part  of  Long  Beach  affected  by  this  application. 

American  avenue  and  Alamitos  avenue  are-  north   and   south 
P,U.R.'16C.— 60. 
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Streets  about  five  blocks  apart,  Alamitos  being  east  of  American 
avenue,  which  is  not  far  from  the  main  business  section  of  the 
city.  Third  street,  Kailway  street  or  Broadway,  and  Ocean 
avenue  are  east  and  west  streets.  Ocean  avenue  lies  along  the 
ocean  front ;  Kailway  street,  or  as  it  is  more  often  called,  Broad- 
way, is  about  1,000  feet  north  of  Ocean  avenue  and  approxi- 
mately parallel  with  it;  Third  street  is  parallel  to  both  Ooean  and 
Broadway  and  is  about  600  feet  north  of  the  latter.  On  Ameri- 
can avenue  the  Pacific  Electric  has  a  double  track  line  of  rail- 
way over  which  run  cars  to  and  from  Los  Angeles.  On  Ocean  ave- 
nue, east  of  American  avenue,  is  a  double  track  line  of  railway. 
Between  American  avenue  and  Twentieth  place  it  is  located  about 
in  the  center  of  the  street ;  from  Twentieth  place  to  Thirty-sixth 
place,  or  Sobrante  avenue,  the  tracks  are  on  the  north  side  of  a 
strip  of  private  right  of  way  and  are  immediately  south  of  the 
south  line  of  Ocean  boulevard.  From  Sobrante  the  line  is  again 
located  in  the  street  to  its  junction  with  the  railway  line  near 
Miramar  avenue.  From  this  junction  two  lines  extend  east- 
ward, one  known  as  the  Alamitos  extension,  the  other  as  the 
Alamitos  Bay  line.  There  is  a  thirty-minute  service  on  this 
line,  and  transfers  are  given  to  and  from  Los  Angeles  cars.  On 
Broadway  from  Alamitos  avenue  east,  there  is  a  double  track 
railway  line  located  on  a  private  right  of  way,  which  divides 
Broadway;  that  street  extending  on  either  side  of  the  railway 
reservation.  This  line  leaves  Broadway  at  Paloma  avenue,  and 
in  a  general  southeasterly  direction,  over  private  right  of  way, 
joins  the  Ocean  boulevard  line  at  the  junction  of  Miramar  avenue, 
previously  mentioned.  On  Third  street  east  of  American  avenue, 
is  a  double  track  line  extending  to  Olive  avenue,  which  is  about 
200  feet  west  of  Alamitos  avenue.  From  this  point  a  single  track 
line  extends  along  the  center  of  the  street  to  Esperanza  avenue 
and  there  turns  sotth  along  Esperanza  avenue  to  a  junction  with 
the  Broadway  line  at  the  comer  of  Broadway  and  Esperanza. 
On  Esperanza,  south  of  Broadway,  there  is  also  a  single-track 
line  between  Ocean  avenue  and  Broadway.  At  the  present  time 
the  Broadway  line  has  no  connection  with  the  line  on  American 
avenue  for  Los  Angeles  and  no  transfers  are  given  to  or  from 
Los  Angeles  cars. 

It  ia  the  intention  of  the  Pacific  Electric,  as  expressed  in  this 
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application,  to  remove  its  track  on  the  Ocean  avenue  line  from 
American  avenue  to  Miramar  avenue,  where  it  joins  the  Broad- 
way line;  to  remove  the  tracks  of  the  Third  street  line  from 
about  the  end  of  the  single  track  on  Olive  avenue  to  the  junc- 
tion of  that  line  with  the  Broadway  line  at  the  comer  of  Broad- 
way and  Esperanza ;  to  also  remove  the  connecting  line  on  Esper^ 
anza  from  Broadway  to  Ocean  avenue.  It  is  proposed  to  pave 
and  place  in  repair  the  streets  from  which  these  tracks  are  re- 
moved. It  is  also  the  intent  of  the  Pacific  Electric  to  continue 
the  double  track  line  on  Third  street  south  on  Olive  avenue  to 
Broadway,  connect  there  with  a  track  of  the  Southern  Pacific, 
and  use  the  track  of  that  company  across  Alamitos  avenue,  and 
across  the  three  tracks  of  the  Salt  Lake  Eailroad  on  that  street, 
to  a  connection  with  the  present  terminus  of  the  Broadway  line 
immediately  east  of  Alamitos  avenue.  This  construction  would 
give  the  Pacific  Electric  a  through  line  from  American  avenue 
via  Third  street,  Olive  avenue,  Broadway,  and  private  right  of 
way  to  and  beyond  Miramar  avenue.  With  the  exception  of 
about  500  feet  at  Alamitos  avenue,  the  line  would  be  double 
tracked  throughout.  It  is  proposed,  and  is  so  stated  in  the  ap- 
plication, to  give  the  same  service  on  this  Broadway  line  that  is 
now  given  on  the  Ocean  avenue  line,  and  to  apply  the  same  rates 
of  fare  to  this  line  as  now  obtain  on  Ocean  avenue. 

There  are  three  matters  in  this  application  to  which  the  Com- 
mission is  asked  to  give  its  approval.  The  first  is  the  abandon- 
ment of  the  tracks  and  service  previously  discussed ;  the  second  is 
the  construction  of  the  new  line  on  Olive  avenue  and  across  and 
along  Alamitos  and  Broadway;  the  third  covers  the  use  of  the 
Southern  Pacific  Company's  track  on  Alamitos  avenue  across  the 
Salt  Lake  Railroad  to  a  connection  with  the  present  terminus  of 
the  Broadway  line.  No  objections  were  raised  at  the  hearing  to 
the  granting  of  the  second  and  third  of  these  matters.  The  South- 
em  Pacific  Company  has  consented  to  the  use  of  its  tracks,  and 
the  city  has  granted  the  railroad  company  permission  to  make 
the  new  construction.  These  two  matters  are  contingent  upon 
the  track  abandonment,  and  if  that  is  permitted  there  seems  to  be 
no  reason  why  they  should  not  be  permitted  also,  and  this  will 
be  no  farther  discussed. 

The  immediate  cause  of  filing  this  application  at  this  time  is 
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the  Decesfiity  of  reconstructing  the  Ocean  avenue  line.  The  pav- 
ing between  the  rails  and  that  part  outside  of  the  rails  which  the 
Pacific  Electric  is  required  to  maintain  is  admittedly  in  bad 
shape,  and  to  fill  its  franchise  obligations  it  will  be  necessaiy 
for  it  to  repave  this  strip  with  a  high  grade  type  of  pavement 
which  will  necessitate  an  expensive  style  of  track  construction* 
This  work  has  been  estimated  to  cost  $118,500.  The  matter 
was  first  brought  to  the  attention  of  the  Pacific  Electric  by 
the  city  officials  of  Long  Beach  over  a  year  ago,  and  negotiations 
were  commenced  looking  to  the  betterment  of  this  paving.  After 
several  conferences  between  the  city  council,  officials  of  Long 
Beach,  and  officials  of  the  Pacific  Electric,  Mr.  Whealton,  mayor 
of  Long  Beach,  came  to  the  conclusion  that,  to  quote  from  his 
testimony,  '^the  Pacific  Electric  should  not  be  compelled,  and 
I  didn't  think  even  the  Eailroad  Commission  could  compel  them, 
to  operate  the  Ocean  avenue  line  if  it  was  shown  that  they  were 
operating  at  a  loss.  Having  reached  that  conclusion,  as  a  matter 
of  law,  and  having  admitted,  as  a  matter  of  fact,  that  they  were 
operating  at  a  loss,  there  was  nothing  to  do  but  to  enter  into  nego- 
tiations looking  toward  the  removal  of  the  tracks  on  Ocean  ave- 
nue, since  we  could  not  compel  them  to  repair  them." 

Another  matter  was  also  considered.  As  previously  stated,  the 
tracks  on  Ocean  avenue  are  located  on  private  right  of  way  b^ 
tween  Twentieth  place  and  Thirty-sixth  place,  or  Sobrante 
avenue,  a  distance  of  about  3,600  feet  This  property  extends, 
north  and  south,  from  the  south  line  of  Ocean  boulevard  to  high- 
tide  line.  It  was  secured  from  the  Alamitos  Land  Company  by 
a  deed  containing  a  clause  to  the  effect  that  when  the  property 
ceased  to  be  used  for  railroad  purposes  it  would  revert  to  its 
former  owners.    The  second  clause  in  that  deed  reads  as  follows: 

"Second.  That  such  portion  of  the  bluff  herein  conveyed  as  is 
not  occupied  by  the  tracks  of  the  grantee  or  its  successors  shall 
be  maintained  by  it,  open  to  the  public,  and  no  building  or  struo- 
ture  other  than  pavilions  or  waiting  rooms  for  the  accommodation 
of  its  patrons  shall  be  constructed  and  maintained  thereon  that 
will  obstruct  the  view  of  the  Pacific  Oqean  from  the  lots  immedi- 
ately opposite  the  same.'' 

It  is  the  fear  of  the  citizens  of  Long  Beach,  and  this  fear  was 
voiced  by  many  of  the  protestants,  that  should  the  tracks  be 
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abandoned  across  this  right  of  way  and  the  land  revert  to  the  land 
company,  buildings  might  be  erected  upon  it  which  would  shut 
off  the  view  of  the  ocean  from  those  who  have  purchased  lots  on 
the  north  side  of  the  street  opposite  this  strip.  Owing  to  the 
shallownesB  of  the  property  there  is  little  probability  that  perma- 
nent buildings  of  a  desirable  type  would  be  erected,  and  it  is 
believed  that  buildings  of  a  temporary  character  would  be  con- 
structed and  their  occupants  would  be  undesirable  in  a  Sue  resi- 
dence district  such  as  this.  The  city  desires  to  secure  it  for  park 
purposes,  and  has  made  some  attempt  to  acquire  it 

As  showing  the  further  progress  of  negotiations  between  the 
city  and  the  railway  company,  the  attitude  of  the  city  toward  the 
abandonment  of  this  piece  of  track,  of  the  matters  connected  with 
it,  and  in  regard  to  this  piece  of  private  right  of  way,  I  will  quote 
further  and  at  some  length  from  the  testimony  of  Mayor  Wheal- 
ton: 

"Many  interviews  were  had  relative  to  this  piece  of  property 
that  has  been  testified  to  as  having  been  granted  by  the  Alamitos 
Land  Company.  There  was  every  effort  made  by  the  council  to 
procure  title  to  that  property.  The  Pacific  Electric,  I  think,  pre- 
pared a  deed,  a  quitclaim  deed,  to  the  city.  Negotiations  were 
had  with  the  officials  of  the  Alamitos  Land  Company,  and  I  at  one 
time  saw  a  letter  written  to  the  secretary  of  the  Alamitos  Land 
Company  to  the  effect  that  all  officials  of  the  Alamitos  Land  Com- 
pany had  consented  to  the  deed  except  one,  and  that  was  Mr.  Hell- 
man,  in  San  Francisco,  and  he  refused  to  sign  it  without  some 
compensation  from  the  city.  After  spending  some  months  in 
trying  to  procure  title  to  that  property,  and  the  conditions  on 
Ocean  avenue  becoming  so  very  bad  so  far  as  automobile  traffic 
was  concerned,  the  council  decided  they  would  go  ahead  and  grant 
the  permit  of  the  Pacific  Electric  Kailroad  Company  to  aban- 
don its  right  of  way  there  and  take  off  its  tracks ;  and  pursuant 
to  that  agreement  there  was  an  ordinance,  known  as  ordinance 
A-181,  passed  September  11,  1914,  permitting  the  Pacific  Elec- 
tric to  abandon  its  tracks  in  accordance  with  this  application. 
Tha^  ordinance  was  passed  and  signed  by  myself  without  veto, 
and  ^n  thirty  days  after  becoming  effective,  and  there  was  never 
one  ^^protest  raised.  The  ordinance  was  duly  published.  There 
was  I  never  any  protest  raised  by  any  of  the  inhabitants  of  the 
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city — that  ia,  so  far  as  presented  to  the  council — respecting  that 
ordinance.  Following  that  ordinance,  there  was  another  ordi- 
nance embodying  and  affecting  the  same  rights  and  relations 
passed  by  the  city  conncil,  known  as  ordinance  205,  passed  Oc- 
tober 16,  1914,  and  there  is  no  protest  of  that  ordinance.  That 
ordinance  was  also  signed  by  myself.  That  ordinance  is  one 
of  the  ordinances  in  the  exhibit  in  the  application.  Subsequent 
to  that  ordinance,  and  on  November  13,  1914,  ordinance  No. 
A-214  was  passed  by  the  city  council.  This  ordinance  grants 
a  franchise  across  Alamitos  avenue  for  this  100-foot  link  to 
connect  the  Third  street  line.  When  this  ordinance  was  passed 
by  the  council,  I  vetoed  it  on  the  ground  that  it  did  not  pro- 
vide for  the  transfer  to  and  from  Los  Angeles  cars  over  the 
Third  street  line  that  had  theretofore  been  in  vogue  and  are 
at  present  in  effect  over  the  Ocean  avenue  line  sought  to  be  aban- 
doned. After  the  ordinance  had  been  laid  on  the  table  for  some 
weeks,  an  agreement  was  reached  between  the  Pacific  Electric 
Railway  and  the  city  council,  whereby  they  agreed  to  give  the 
same  transfer  rights  over  the  Third  street  line  that  they  had 
theretofore  given  over  the  Ocean  avenue  line.  Upon  that  agree- 
ment being  reached,  the  city  council  and  myself  were  in  accord 
in  passing  this  ordinance,  and  it  was  passed  over  my  veto.  That 
ordinance  became  effective  in  December,  1014,  and  there  has 
never  been  any  protest  to  that  ordinance.  When'This  application 
to  the  Railroad  Commission  was  made  to  abandon^this  line,  and 
notice  was  served  upon  the  city  attorney  of  the  city^  the  matter 
was  brought  to  the  attention  of  the  city  council,  arid  the  city 
council  directed  the  city  attorney  to  prepare  a  consent  to  the  ap- 
plication, and  a  consent  was  prepared  by  myself.  I  wiink  the 
city  attorney  joined  with  me  in  the  consent  that  was  sent  to  the 
Railroad  Conmiission,  consenting  to  the  order  which  was  hereto- 
fore entered  in  this  application,  which  has  been  suspended  Juring 
this  hearing,  consenting  to  the  removal  of  the  tracks,  provided 
the  franchise  privilege  was  put  in.  There  are  many  matt^  ^^ 
negotiations  that  were  carried  on,  but  those  are  the  prii!^cipal 
matters,  as  I  have  stated ;  but  the  sum  and  substance  of  the  (^ty's 
position  and  the  counciFs  position,  as  I  understand  it,  is  this,  that 
we  could  not  compel  them  to  repair  this  line;  all  we  conli  do 
would  be  to  save  them  operating  the  cars  by  arresting  them ;  *fl<^ 
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that  being  true,  the  question  of  whether  they  would  be  compelled 
to  operate  when  they  desired  to  abandon  their  line  was  a  question 
for  the  Kailroad  Commission." 

I  am  of  the  opinion  that  there  can  be  no  question  regarding  the 
failure  of  the  Ocean  avenue  line  to  pay  operating  expenses. 
President  Shoup,  of  the  Pacific  Electric,  testified  that  the  lino 
did  not  now  and  never  had  paid  operating  expenses,  and  that  on 
account  of  competition  by  "jitneybuses"  conditions  were  consider- 
ably worse  now  than  they  had  been  in  the  past  He  testified  that 
the  earnings  per  car  mile  on  this  line  were  less  than  11  cents^ 
and  that  the  operating  expenses  were  higher  than  the  average 
operating  expenses  of  the  Pacific  Electric  system,  which  are  about 
21  cents  per  car  mile.  As  showing  the  effect  of  jitney  competi- 
tion, there  was  filed,  as  applicant's  exhibit  !N'o.  2,  a  comparative 
statement  of  the  earnings  of  the  lines  in  the  city  of  Long  Beach, 
which  shows  a  decrease  of  $62,776.39  for  the  eight  months,  July, 
1914,  to  February,  1915,  inclusive,  against  the  same  months  in 
the  previous  year. 

It  was  argued  by  the  protestants  that  this  line  was  one  of  many 
which  the  Pacific  Electric  maintained  at  a  loss,  and  that  they 
should  expect,  and  should  be  compelled,  to  continue  to  maintain 
it,  in  consideration  of  the  other^  lines  which  made  good  earnings 
and  to  which  this  was  a  feeder,  even  though  it  did  not  pay  its 
operating  expenses.  Under  some  circumstances  this  would  be  a 
point  to  be  considered,  but  I  am  not  impressed  with  this  argument 
as  far  as  this  particular  case  is  concerned.  It  was  shown  that 
during  the  week,  April  2  to  April  8,  1915,  the  average  number 
of  passengers  per  car  trip  outbound  varied  from  3.4  as  a  minimum 
to  6  as  a  maximum,  and  inbound  from  3.1  minimum  to  4.9  maxi- 
mum. I  cannot  believe  that  the  transfer  of  service,  so  little  pat- 
ronized, to  a  street  two  and  a  half  blocks  away  will  work  any 
considerable  hardship  upon  the  patrons  of  the  Pacific  Electric  in 
this  section  of  Long  Beach. 

It  is  true  that  the  abandonment  of  service  on  Ocean  avenue 
may  have  a  tendency  to  lower  property  values  in  that  portion  of 
the  territory  along  this  street  used  mainly  for  apartment  build- 
ings, but  as  for  property  used  for  residential  purposes  I  believe 
that  it  would  increase  values,  and  this  street  would  be  a  better 
street  without  the  car  line.     Several  of  the  witnesses  for  the 


Digitized  by  LjOOQ IC 


7i)2  CALIFORNIA  RAILROAD  COMMISSION. 

protestants  testified  that  as  far  as  the  removal  of  this  line  was 
concerned,  considered  by  itself,  they  believed  it  would  have  no 
injurious  effect  to  property  along  this  street,  and  their  objection 
to  the  removal  of  the  line  was  the  fear,  previously  commented 
upon,  that  the  tract  of  land  between  Twentieth  place  and  Sobrante 
would  revert  to  private  ownership.  I  can  see  no  justification  for 
maintaining  two  double  track  lines  1,000  feet  apart  in  this  dis- 
trict. 

If  one  line  only  is  to  be  maintained,  the  Broadway  line  is  the 
logical  one  to  keep  in  operation.  It  is  located  on  private  right  of 
way,  nearly  in  the  center  of  population  of  this  territory,  while 
the  territory  served  by  the  Ocean  avenue  line  is  entirely  north 
of  that  line;  many  of  the  property  owners  along  the  street  own 
automobiles,  and  on  account  of  the  nearness  of  the  ocean,  one  side 
of  the  street  only  for  a  long  distance  can  be  served.  With  one 
line  in  operation  it  is  undoubtedly  true,  as  stated  by  witness  for 
the  applicant,  that  the  need  for  better  service  can  be  satisfied 
more  efficiently  by  increased  operation  on  one  line  than  if  the 
same  increase  is  divided  between  two  lines,  and  it  must  not  be 
forgotten  that  if  the  line  on  Ocean  avenue  is  abandoned  and  the 
same  service  put  on  Broadway,  Broadway  will  gain  what  Ocean 
avenue  will  lose.  I  believe  applicant  should  be  permitted  to  aban- 
don the  Ocean  avenue  line,  and  that  the  same  service  should  be 
given  on  Broadway  as  is  now  given  on  Ocean  avenue;  the  same 
rates  of  fare  should  obtain  and  transfers  should  be  given  to  and 
from  the  Los  Angeles  line,  and  this  is  tibe  intention  of  the  ap- 
plicant as  stated  in  the  application. 

I  am  entirely  in  sympathy  with  the  desire  of  the  people  of  Long 
Beach  to  secure  the  tract  of  land  between  Twentieth  place  and 
Sobrante  south  of  Ocean  avenue  for  a  city  park,  and  it  is  not 
necessary  to  consider  to  what  extent,  if  any,  the  Pacific  Electric 
should  be  required  to  help  the  city  secure  this  land  in  considera- 
tion of  being  permitted  to  abandon  the  Ocean  avenue  line.  Presi- 
dent Shoup,  of  the  Pacific  Electric,  stated,  in  behalf  of  his  com- 
pany, that  until  the  city  of  Long  Beach  had  an  opportunity  to 
carry  on  further  negotiations  to  secure  this  property,  he  would  be 
willing  to  maintain  a  single  track  over  it  and  operate  sufficient 
car  service  to  keep  the  title  clear  by  running  cars  from  the  junc- 
tion at  Miramar  avenue  north  to  the  end  of  private  right  of  way 
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at  Twentieth  place,  and  a  provision  covering  the  matter  will  be 
recommended  in  the  order.  The  city,  however,  cannot  expect  this 
service  to  be  continued  indefinitely;  and  after  some  time  has 
elapsed  to  give  it  a  chance  to  carry  on  negotiations  with  the  Ala- 
mitos  Land  Company,  or  after  the  property  has  been  acquired, 
the  Pacific  Electric  may,  if  it  desires,  make  a  further  application 
for  permission  to  abandon  this  service. 

Little  testimony  was  taken  in  regard  to  the  portion  of  the  Third 
street  line  and  the  line  on  Esperanza  avenue  south  of  Broadway 
sought  to  be  abandoned.  With  the  service  on  Broadway  the  peo- 
ple now  served  by  the  Third  street  line  east  of  Alamitoe  avenue 
will  be  a  block  and  a  half  removed  from  the  through  service  con- 
necting with  Los  Angeles.  The  situation  is  practically  the  same 
in  this  regard  as  with  the  Ocean  avenue  line,  except  that  in  this 
instance  the  distance  between  the  two  lines  is  considerably  less. 
East  of  Alamitos  avenue  the  Third  street  line  is  paved  with  the 
same  type  of  paving  which  is  between  the  rails  on  Ocean  avenue, 
and  presumably  the  applicant  feels  that  if  this  line  is  not  aban- 
doned the  same  conditions  will  arise  on  this  line  as  have  arisen 
on  Ocean  avenue.  I  believe  the  applicant  should  be  permitted 
to  remove  its  tracks  and  abandon  its  service  on  these  two  car  lines. 

All  the  property  sought  to  be  abandoned  in  this  application  is 
under  a  general  mortgage.  As  far  as  the  Ocean  avenue  line  is 
concerned  the  Pacific  Electric  is  in  the  position  of  being  com- 
pelled to  practically  abandon  that  entire  line  and  rebuild  a  new 
one,  and  the  materials  in  the  present  line  are  worth  only  what  they 
will  bring  as  junk  or  second-hand  material.  The  bondholders 
will  be  as  well  secured  by  taking  up  this  material  and  placing  it 
in  a  storage  yard  as  they  would  be  if  the  line  were  taken  up  under 
the  orders  of  the  city  preparatory  to  building  a  new  line.  The 
situation  is  different  in  regard  to  the  Third  street  line  and  the 
line  on  Esperanza  avenue  south  of  Broadway.  While  no  order 
will  be  made  at  this  time  in  this  regard,  the  Commission  wi]l 
expect  the  Pacific  Electric  to  take  the  necessary  steps  to  adjust 
this  matter  so  the  interests  of  the  bondholders  will  not  be  jeopard- 
ized by  the  removal  of  this  physical  property. 

I  reconunend  the  following  form  of  order: 

ORDER. 

Pacific  Electric  Railway  Company,  a  corporation,  having  ap- 
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plied  to  the  Commission  for  permission  to  abandon  and  remove 
•certain  tracks  in  the  city  of  Long  Beach,  to  construct  certain 
tracks  and  to  operate  over  the  track  of  the  Southern  Pacific  Com- 
pany, and  a  public  hearing  having  been  held,  and  it  appearing 
that  with  certain  exceptions  it  is  proper  that  this  application 
should  be  granted, — 

It  is  hereby  ordered  that — 

(1)  The  previous  order  made  in  this  regard  is  hereby  an- 
nulled ; 

(2)  Pacific  Electric  Railway  Company  is  hereby  granted  per- 
mission to  abandon  and  remove  its  tracks  in  the  city  of  Long 
Beach,  Los  Angeles  county,  California,  on  Third  street,  from 
Olive  avenue  east,  on  Esperanza  avenue  from  Third  street  to 
•Ocean  avenue,  and  on  Ocean  avenue  from  American  avenue  to 
Miramar  avenue,  except  that  the  Pacific  Electric  shall  maintain, 
•until  a  further  order  of  this  Commission,  a  single-track  line  from 
the  junction  of  the  Ocean  avenue  line  with  the  Broadway  line  at 
Miramar  avenue  north  to  Twentieth  place,  and  shall  operate  over 
this  line  suflScient  car  service  to  keep  clear  its  title  to  its  private 
right  of  way; 

(3)  Pacific  Electric  Railway  Company  is  hereby  grants  per- 
mission to  construct  its  tracks  at  ^ade  on  Olive  avenue  from 
Third  street  to  Broadway,  thence  easterly  on  Broadway  to  a  con- 
nection with  the  tracks  of  Southern  Pacific  Company;  also  to 
construct  a  track  east  of  Alamitos  avenue  connecting  the  Broad- 
way line  with  the  track  of  the  Southern  Pacific; 

(4)  The  work  of  abandoning  and  constructing  the  tracks  shall 
be  done  in  accordance  with  the  ordinance  of  the  city  of  Long 
Beach  hereinbefore  mentioned.  The  use  of  Southern  Pacific 
Company's  tracks  shall  be  in  accordance  with  the  terms  of  the 
agreement  between  the  companies  hereinbefore  mentioned ; 

(5)  The  crossings  of  the  streets  to  be  crossed  shall  be  made  in 
good  and  first-class  condition  for  the  safe  and  convenient  use  of 
the  public; 

(6)  All  engines,  trains,  motors,  and  cars  of  applicant,  before 
passing  over  the  track  of  the  Southern  Pacific  Company,  shall 
come  to  a  full  stop,  and  shall  not  pass  over  same  until  one  of  the 
crew  or  other  employee  of  applicant  shall  have  first  gone  upon  the 
track  and  ascertained  that  it  is  safe  to  do  so,  and  not  then  until 
after  proper  signals  have  been  given; 
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(7)  The  Commission  reserves  the  right  to  make  such  further 
orders  in  regard  to  this  a|^lioation  aa  to  it  sia^  seem  right  and 
proper,  and  to  revoke  its  permission  if,  in  its  judgment,  the  pub- 
lic convenience  and  necessity  demand  such  action. 

The  foregoing  opinion  and  order  are  hereby  approved  and  or- 
-dered  filed  as  the  opinion  and  order  of  the  Bailroad  Commission 
of  the  State  of  Calif  ornia« 
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IN  BE  CITEUS  BELT  GAS  COMPANY. 

[Dedsion  No.  2351;  Application  No.  359.] 

Security  issues  »  Purpose  —  Satisfaction  of  debts  —  Certificates  of  in* 
dehtedness  instead  of  stoclc  —  Banlcs  as  creditors, 

A  publie  iienrice  utility,  organized  by  creditors  to  take  over 
the  properties  and  assume  the  indebtednesses  of  a  bankrupt  utility, 
which  had  previously  been  authorized  to  issue  stock  to  satisfy  the 
claims  of  unsecured  creditors,  was  authorized  to  issue  certificates  of 
indebtedness  instead,  since  many  of  the  unsecured  claims  were  held 
by  banking  institutions  which  could  not  avail  themselves  of  an  issue 
of  stock. 

[May  15,  1916.] 

Application  by  the  Citrus  Belt  Gas  Company  for  authority 
to  issue  income  bonds  of  other  certificates  of  indebtedness,  in  lieu 
of  the  stock  previously  authorized  by  the  Commission  by  order 
dated  April  28,  1913  (see  2  Cal.  R.  C.  E.  725) ;  granted. 

Appearances:  S.  W.  McNabb,  of  Curtis  &  McNabb,  for  ap- 
plicants ;  A.  Gregory  for  a  creditor. 

Gordon,  Commissioner:  The  matters  presented  in  this  ap- 
plication were  passed  upon  for  the  most  part  in  the  decision  of 
this  Commission  on  April  28,  1913  (decision  No.  615).  In  the 
order  issued  upon  this  application  at  that  time,  Citrus  Belt  Gas 
<l!ompany  was  authorized  to  assume  mortgage  indebtedness  of  the 
«um  of  $351,200;  to  issue  notes  of  a  face  value  not  to  exceed 
$25,000,  and  to  issue  2,000  shares  of  capital  stock  of  the  par  value 
of  $100  per  share,  or  $200,000  total  par  value — ^the  securities 
therein  authorized  amounting  to  the  total  face  value  of  $576,200. 
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The  effective  date  of  the  original  order  in  this  matter  was  set 
at  January  1,  1914,  and  an  extension  was  subsequently  granted 
to  June  30,  1914.  The  applicant  has  at  subsequent  times  been 
granted  further  hearings  in  this  matter,  and  additional  evidence 
was  presented  at  a  hearing  held  at  San  Bernardino,  August  12, 
1914.  At  that  time,  the  applicant  asked  for  further  time  in  which 
to  submit  additional  data*  That  request  was  granted,  and  an- 
other hearing  was  held  in  San  Bernardino  on  January  15, 1915. 
All  matters  relating  to  this  application  have  been  very  thoroughlj 
investigated  by  this  Commission. 

The  applicant  now  requests  that  it  be  granted  authority  to 
assume  the  mortgage  indebtedness  heretofore  referred  to  in  the 
sum  of  $351,200,  which  now  amounts  to  $350,200,  and  that  it  be 
granted  authority  to  issue  in  addition  income  bonds,  or  similar 
evidences  of  indebtedness,  to  an  amount  of  $362,335.89. 

At  the  same  time  the  applicant  asks  to  withdraw  its  original 
request  in  this  matter,  which  was  for  authority  to  issue  stock, 
bonds,  and  notes  aggregating  in  all  $1,087,596.54. 

As  this  Commission  has  heretofore  authorized  the  applicant  to 
assume  mortgage  indebtedness  in  the  sum  of  $351,200,  reference 
is  hereby  made  to  the  order  of  this  Commission  of  April  28, 1913 
(decision  No.  615).  We  may,  therefore,  pass  to  a  consideration 
of  the  further  petition  of  the  applicant  that  it  be  authorized  to 
issue  $362,335.89  in  income  bonds  or  other  evidence  of  indebted- 
ness. 

The  gas  plants  herein  referred  to,  comprising  gas  properties  in 
Redlands,  Corona,  Colton,  and  San  Bernardino,  were  formerly 
owned  by  San  Bernardino  Valley  Gas  Company,  which  passed 
into  bankruptcy.  These  properties  are  now  held  by  P.  J.  Dub- 
bell  as  trustee  for  creditors  of  the  San  Bernardino  Valley  Gas 
Company.  The  claims  of  the  unsecured  creditors  now  amount  to 
$362,335.89,  and  it  is  in  satisfaction  of  these  claims  that  it  is 
proposed  to  issue  the  income  bonds  or  other  evidences  of  indebted- 
ness. Many  of  these  claims  are  held  by  banking  institutions, 
which  did  not  desire  to  avail  themselves  of  the  order  heretofore 
made,  allowing  the  satisfaction  of  these  claims  with  an  issue  of 
stock.  The  particular  request  at  this  time  is  for  evidences  of  in- 
debtedness, which  these  banks  may  carry  until  such  time  as  the 
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properties  held  are  sold,  or  some  other  disposition  made  of  the 
matter. 

It  is  further  proposed  at  this  time  to  transfer  these  properties 
from  Mr.  Dubbell  to  a  new  corporation,  known  as  Citrus  Belt  Gas 
Company;  and  it  is  also  proposed  that  Citrus  Belt  Gas  Com- 
pany should  issue  five  shares  of  stock  to  trustees,  who  should  act 
for  the  creditors. 

Various  appraisals  of  the  physical  properties  of  these  gas 
plants  have  been  submitted  to  the  Commission.  Mr.  Z.  T.  Bell,  en- 
gineer for  the  applicant,  submitted  an  estimate  of  the  depreciated 
reproduction  cost  of  these  properties  in  the  sum  of  $530,270.15, 
to  -which  were  added  current  assets  and  securities  in  the  treasury, 
bringing  the  total  to  approximately  $622,000.  This  appraisal 
was  submitted  in  August,  1914,  and  at  that  time  current  liabilities 
reduced  the  figure  to  approximately  $610,000.  At  that  time,  Mr. 
G.  TL  Kenny,  of  the  gas  and  electric  engineering  department  of 
this  Commission,  estimated  reproduction  cost  of  these  properties 
at  $584,267,  and  their  depreciated  reproduction  cost  at  $471,666. 
If  the  other  items  added  by  Mr.  Bell  were  added  to  Mr.  Kenny's 
depreciated  reproduction  cost,  the  result  would  be  the  figure  of 
$552,000,  against  Mr,  Bell's  figure  of  $610,000. 

The  report  of  the  applicant  for  the  calendar  year  1914  shows 
current  assets  amounting  to  approximately  $73,000  and  current 
liabilities  of  approximately  $11,000,  making  the  net  current 
assets  approximately  $62,000.  With  Mr.  Bell's  appraisal  of 
August,  1914,  as  a  basis,  this  would  bring  the  total  of  all  assets 
to  approximately  $695,000.  Against  this  would  be  Mr.  Kenny's 
figure  of  $537,000.  These  figures  assume  that  the  current  assets 
and  securities,  including  the  notes  in  payment  for  the  Lytle  Creek 
securities, — or  the  Lytle  Creek  securities  themselves, — would  be 
retained  as  assets. 

The  Commission  has  heretofore  gone  into  great  detail  with 
regard  to  these  appraisals  in  so  far  as  they  pertain  to  the  Corona 
and  Bedlands  properties.  Findings  of  value  therein  were  made 
in  connection  with  rate  cases. 

Some  additional  evidence  bearing  upon  the  value  of  these  prop- 
erties was  submitted  at  a  hearing  on  March  15th  of  this  year, 
but  I  find  nothing  to  change  in  any  substantial  degree  the  figures 
heretofore  mentioned. 
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In  the  annual  report  submitted  to  this  Commission  for  the 
calendar  year  1914,  the  applicants  submitted  the  following  state- 
ment of  assets  and  liabilities  as  of  December  31,  1914: 

Aseetfl. 

Total  fixed  capital   $651,030.37 

Cash     21,031.28 

Total  accounts  receivable   12,000.96 

Total  investments     39,212.00 

Materials  and  supplies   10,763.84 

Total   prepaid   expenses    •• 181.59 

Corporate  deficit   108,528.06 

Total  assets   $843,648.09 

Liabilities. 

Capital    stock    ,  $500.00 

Funded  debt  350,200.00 

Creditors  San  Bernardino  Valley  Gas  Company   362,335.89 

Total  accounts  payable   10,826.42 

Interest  accrued    1,654.17 

Reserve  for  accrued  depreciation    118,074.99 

Keserve  for  amortization  of  intangible  capital 56.62 

Total    liabilities $843,648.09 

The  applicants  submitted  the  following  income  account  for  the 
calendar  year  1014: 

Income. 

Operating  revenue    $111,230.69 

Operating  expenses 88,365.64 

Net  operating  revenue $22,865.05 

Interest  revenues  on  funded  debt  owned $900.00 

Miscellaneous  interest  revenues 953.77 

Total  interest  and  dividend  revenues 1,853.77 

Miscellaneous  nonoperating  revenue 3,055.29 

Gross  corporate  income  , $27,774.11 

Deductions. 

UncoUectable  biUs    $1,300.87 

Interest  accrued  on  funded  debt   20,196.00 

Total  miscellaneous  deductions  21,496.87 

Balance    , $6,277.24 

The  soH^alled  underlying  bonds,  which  the  Citrus  Belt  Gas 
Company  proposes  to  assume,  consist  of  the  following: 

Bonds  of  Home  Gas  ft  Lighting  Company  of  San  Bernardino, 
provided  for  in  deed  of  trust  to  W.  H.  Hooper,  dated  March 
30,    1906     40,000.00 

Bonds  of  Home  Gas  &  Etectrie  Company  of  Redlands,  said 
bonds  being  provided  for  in  a  trust  deed  made  by  Home  Gas 
&  Electric  Company  of  Redlands  to  Title  Insurance  and 
Trust  Company  of  Los  Angeles,  dated  July  1,  1906  .......     113,700.00 
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Bonds  of  RedlandB  Gas  Company,  said  bonds  being  provided  for 
in  a  trust  deed  to  Union  Trust  Company  of  San  Francisco      60,000.00- 

Bonds  of  Redlands  Gas  Company,  said  bonds  being  provided  for 
in  a  trust  deed  to  Union  Trust  Company  of  San  Francisco, 
dated   May  1,   1903    48,500  00- 

Bonds  of  Colton  Gas  Company,  said  bonds  being  provided  for 
in  a  trust  deed  to  Los  Angeles  Trust  and  Savings  Bank      15,000  OO 

Total    $267,200  00 

In  addition^  Citrus  Belt  Gas  Company  proposes  to  assume  a 
further  amount  of  bonds  of  Home  Gas  &  Electric  Company  of 
Eedlands  in  the  sum  of  $83,000.  In  the  previous  order  in  the 
application  herein,  this  amount  was  referred  to  as  $84,000,  but 
it  has  since  been  reduced  to  $83,000. 

An  agreement  has  been  reached  in  behalf  of  the  interests  con- 
cerned by  which  Citrus  Belt  Gas  Company  will  assume  these 
additional  $88,000  of  bonds,  and  Home  Gas  &  Electric  Company 
cf  Eedlands  will  cancel  its  claim  against  these,  gas  properties 
amounting  to  $112,946. 

The  provision  is  made  for  this  assumption  of  the  payment  of 
principal  and  interest  of  these  $84,000  of  bonds  under  the  terma 
of  an  agreement  dated  October  15,  1914,  copy  of  which  has  been 
filed  in  connection  with  the  application  herein.  Under  the  terms, 
of  this  agreement.  Citrus  Belt  Gas  Company  guarantees  the  pay- 
ment of  the  principal  and  interest  of  the  bonds  of  Home  Gas  & 
Electric  Company  of  Eedlands  in  the  amount  of  $200,000.  These 
bonds  consist  of  the  $113,700  and  $83,000  of  bonds  heretofore 
referred  to,  one  bond  which  has  been  retired-,  and  $2,300  of  bonda 
which  pass  into  the  treasury  of  Citrus  Belt  Gas  Company.  Citrus 
Belt  Gas  Company  also  agrees  that  these  $200,000  of  bonds  of 
Home  Gas  &  Electric  Company  of  Eedlands  shall  be  further 
secured  by  a  lien  against  all  the  properties  to  be  held  by  Citrus 
Belt  Gas  Company,  subject,  however,  to  the  other  bonded  in- 
debtedness. 

This  contract  will  in  effect  provide  for  the  assumption  by 
Citrus  Belt  Gas  Company  of  bonds  as  previously  authorized  by 
this  Commission  in  its  decision  No.  615.  The  effect  will  be  the 
assumption  by  Citrus  Belt  Gas  Company  of  a  total  outstanding 
bonded  indebtedness  amounting  to  $350,200. 

It  will  be  necessary,  in  order  to  carry  out  this  agreement,  that 
the  $200,000  of  bonds  of  Home  Gas  &  Electric  Company  of  Eed* 
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lands  be  secured  by  a  new  indenture  to  be  executed  by  Citrus 
Belt  Gas  Company. 

There  remains  for  determination,  therefore,  the  amount  and 
nature  of  the  securities  which  Citrus  Belt  Gas  Company  shall 
be  authorized  to  issue  in  addition  to  its  assumption  of  a  bonded 
indebtedness,  as  heretofore  noted,  in  the  sum  of  $350,200. 

From  the  evidence  now  before  this  Commission,  it  would  ap- 
pear that  the  value  of  the  gas  properties  under  consideration  here- 
in, together  with  the  net  current  assets  and  securities  owned,  in- 
cluding the  notes  for  the  Lytle  Creek  securities,  or  the  securities 
themselves,  is  approximately  $550,000.  I  do  not  offer  this  as  a 
final  finding  of  value,  but  I  regard  it  as  sufficiently  definite  for 
the  purposes  of  this  case.  It  may  be  that  a  detailed  considera- 
tion in  connection  with  further  hearings  will  show  results  some> 
what  different  from  this  figure,  but  I  am  convinced  that  this  is 
an  approximation  sufficient  as  a  basis  to  determine  the  issues  here 
presented.  In  placing  the  figure  at  $550,000,  I  have  in  mind, 
of  course,  the  retention  of  the  current  assets  and  securities  by 
Citrus  Belt  Gas  Company.  Should  the  securities  be  sold,  the 
findings  herein  contemplate  that  the  proceeds  from  such  sale 
should  be  used  for  the  corporate  purposes  of  Citrus  Belt  Gas 
Company,  and  not  disbursed.  If  any  disbursement  of  these  as- 
sets were  contemplated,  it  would,  of  course,  be  necessary  to  re- 
duce the  figure  used  as  a  basis  for  the  issue  of  securities. 

I  am  frank  to  say  that  in  an  ordinary  determination  of  this 
matter,  for  the  equity  of  $200,000  over  and  above  the  bonds  to  be 
assumed,  I  would  recommend  that  Citrus  Belt  Gas  Company  be 
authorized  to  issue  stock,  and  not  an  evidence  of  indebtedness. 
I  would  willingly  recommend  that  Citrus  Belt  Gas  Company 
should  be  authorized  to  issue  somewhere  between  $200,000  and 
$250,000  of  stock.  An  authorization  of  such  an  amount  of  stock 
would  contemplate  its  issue  on  a  basis  ranging  from  approximate- 
ly $80  per  share  to  $100  per  share. 

However,  the  request  is  made,  and  insistently  repeated,  that 
the  banks  among  the  unsecured  creditors  could  not  avail  them- 
selves of  an  issue  of  stock.  It  is  their  desire  that  evidences  of 
indebtedness  may  be  issued  to  them,  and  a  willingness  has  been 
expressed  that  these  evidences  of  indebtedness  be  impounded  or 
j|placed  in  escrow  in  such  way  that  they  could  not  be  placed  on  the 
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market  or  distributed  to  the  public.  It  is  stated  to  be  the  inten- 
tion of  these  unsecured  creditors  to  hold  such  paper  as  may  be 
issued  to  them  merely  until  such  time  as  they  can  transfer  their 
interest  in  the  equity  of  these  gas  properties.  It  is  not  their 
purpose  to  engage  in  the  gas  business.  It  is  their  intention  to 
realize  what  they  can  on  this  equity.  They  have  represented, 
however,  that  they  should  be  allowed  a  reasonable  time  in  which 
to  find  a  purchaser  for  this  equity,  and  they  desire  meanwhile  to 
be  safeguarded  by  their  retention  of  evidences  of  indebtedness 
representing  that  equity.  As  a  matter  of  practice,  I  would  not 
recommend  that  this  be  done.  However,  in  this  particular  in- 
stance, I  believe  that  such  evidences  of  indebtedness  may  be  issued 
without  injury  to  anyone  if  proper  conditions  be  imposed  that 
will  require,  within  a  reasonable  period,  the  conversion  of  these 
evidences  of  indebtedness  into  certificates  of  stock  ownership. 
In  this  way,  these  unsecured  creditors,  including  the  banking  in- 
gtitutions,  could  hold  this  paper  until  the  transfer  of  the  proper- 
ties could  be  effected,  when  the  purchasers  could  take  stock  cer- 
tificates in  lieu  of  the  evidences  of  indebtedness.  I  believe  such 
a  reasonable  period  to  be  not  to  exceed  three  years.  Accordingly, 
I  recommend  the  following  form  of  order; 

ORDER. 

Citrus  Belt  Gas  Company  having  applied  to  this  Commission 
for  authority  to  buy  a  system  of  gas  plants  and  to  issue  stock, 
bonds,  and  notes ;  and  P.  J.  Dubbell  having  applied  to  this  Com- 
mission for  authority  to  sell  a  system  of  gas  plants ;  and  Citrus 
Belt  Gas  Company  having  applied  to  this  Commission  for  au- 
thority to  assume  a  bonded  indebtedness  in  the  sum  of  $350,200, 
and  to  issue  income  bonds  or  similar  evidences  of  indebtedness 
to  an  amount  aggregating  $362,336.89;  and  a  hearing  having 
been  held,  and  it  appearing  that  the  public  interests  will  be  served 
by  the  sale  of  the  gas  properties  referred  to ;  and  it'  appearing 
further  that  the  purposes  for  which  Citrus  Belt  Gas  Company  is 
hereinafter  authorized  to  issue  stock,  bonds,  and  notes,  are  not,  in 
whole  or  in  part,  reasonably  chargeable  to  operating  expenses  or 
to  income, — 

It  is  hereby  ordered  that  P.  J.  Dubbell  be  and  he  is  hereby 


P.U.R.'15C.— 61. 
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authorized  to  sell  to  Citrus  Belt  Gas  Company  those  gas  plants 
now  held  in  his  name,  comprising: 

Two  gas  plants  in  Eedlands, 

One  gas  plant  in  San  Bernardino, 

One  gas  plant  in  Corona, 

One  gas  plant  in  Colton, 
together  with  distributing  systems,  real  estate,  and  other  app1I^ 
tenances. 

It  is  further  ordered  that  P.  J.  Dubbell  be  and  he  is  hereby 
authorized  to  transfer  to  Citrus  Belt  Gas  Company,  and  Citrus 
Belt  Gas  Company  is  hereby  authorized  to  acquire  stock,  bonds, 
notes,  and  other  securities,  accounts  receivable  and  other  assets 
now  held  by  P*  J.  Dubbell  as  trustee  for  the  so-called  creditors 
of  the  San  Bernardino  Valley  Gas  Company. 

It  is  further  ordered  that  Citrus  Belt  Gas  Company  be  granted 
authority,  and  it  is  hereby  granted  authority,  to  assume  mort- 
gaged indebtedness  as  follows: 

Bonds  of  Home  Gas  &  Lighting  Company  of  San  Bernardino, 
said  bonds  being  secured  by  deed  of  trust  to  W.  H.  Hooper, 
dated  March  30,  1906    $40,000  00 

Bonds  of  Home  Gas  &  Electric  Company  of  Redlands,  said 
bonds  being  secured  by  a  trust  deed  made  by  Home  Gas  & 
Electric  Company  of  Redlands  to  Title  Insurance  &  Trust 
Company  of  Los  Angeles,  dated  July  1,  1906 196,700  00 

Bonds  of  Redlands  Gas  Company,  said  bonds  being  secured 
by  a  trust  deed  to  Union  Trust  Company  of  San  Francisco         50,000  00 

Bonds  of  Redlands  Gas  Company,  said  bonds  being  secured  by 
a  trust  deed  to  Union  Ttust  Company  of  San  Francisco, 
dated   May   1,   1903    48,500  00 

Bonds  of  Colton  Gas  Company,  said  bonds  being  secured  by  a 
trust  deed  to  Los  Angeles  Trust  &  Savings  Bank 15,000  00 

Total    $350,200  00 

It  is  further  ordered  that  Citrus  Belt  Gas  Company  be  granted 
authority,  and  it  is  hereby  granted  authority,  to  issue  2,500 
shares  of  stock  of  the  par  value  of  $100  per  share; 

It  is  further  ordered  that  Citrus  Belt  Gas  Company  be  granted 
authority,  and  it  is  hereby  granted  authority,  to  execute  a  sup- 
plemental indenture  for  the  purpose  of  extending  the  lien  of  the 
bonds  of  Home  Gas  &  Electric  Company  of  Redlands  of  a  total 
amount  not  to  exceed  $200,000  to  cover  all  the  properties  herein 
to  be  acquired  by  Citrus  Belt  Gas  Company,  subject,  however, 
to  such  mortgage  indebtedness  as  may  be  outstanding  against 
these  properties. 
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The  authority  herein  granted  is  granted  upon  the  following 
conditions,  and  not  otherwise: 

(1)  Citrus  Belt  Gas  Company  shall  assume  the  mortgage  in- 
debtedness herein  referred  to,  and  shall  issue  the  stock  herein 
authorized  only  after  it  shall  have  received  from  P,  J,  Dubbell 
a  good  and  sufficient  deed  covering  all  of  the  properties  to  be 
transferred,  and  after  said  deed  of  transfer  shall  have  been  ap- 
proved by  this  Commission  in  a  supplemental  order. 

(2)  The  stock  herein  authorized  to  be  issued  by  Citrus  Belt 
Gas  Company  shall  be  distributed  pro  rata  to  the  so-called  claim- 
ants or  creditors  against  these  gas  properties  in  accordance  with 
a  finding  which  may  hereafter  be  made  by  this  Commission  in  a 
supplemental  order. 

It  is  further  ordered  that  the  authority  herein  granted  to 
Citrus  Belt  Gas  Company  to  execute  a  supplemental  indenture  to 
further  secure  the  bonds  of  Home  Gas  &  Electric  Company  of 
Redlands  shall  be  subject  to  the  approval  by  this  Commission  of 
such  supplemental  indenture. 

It  is  further  ordered  that  if  Citrus  Belt  Gas  Company  should 
not  elect  to  issue  the  stock  herein  authorized  to  be  issued,  it  may 
in  lieu  thereof  issue  certificates  of  indebtedness  of  the  face  value 
of  $200,000,  but  only  on  condition  that  such  certificates  of  in- 
debtedness shall  bear  no  fixed  rate  of  interest,  but  that  such  rate 
shall  not  be  to  exceed  5  per  cent  per  annum  and  variable  at  the 
option  of  the  company ;  and  on  the  further  condition  that  these 
notes  shall  be  distributed  pro  rata  among  the  holders  of  the  so- 
called  claims  against  these  gas  properties  amounting  to  $362,- 
335.89;  and  on  the  further  condition  that  these  certificates  of 
indebtedness  shall  carry  a  condition  under  the  terms  of  which 
they  shall  be  converted  into  stock  before  January  1,  1918,  on  the 
basis  of  1\  shares  of  stock  for  every  $100  certificate  of  indebted- 
ness; and  on  the  further  condition  that  the  recipients  of  these 
certificates  of  indebtedness  shall  enter  into  an  agreement  to  pool 
the  same  or  place  them  in  escrow. 

It  is  further  ordered  that  if  Citrus  Belt  Gas  Company  shall 
not  issue  the  stock  herein  authorized  to  be  issued,  but  shall  elect 
to  issue  the  certificates  of  indebtedness  herein  authorized,  it  is 
hereby  authorized  to  issue  five  shares  of  stock  as  follows :  E.  S. 
Moulton,  1  share;  E.  D.  Boberts,  1  share;  F.  P.  Morrison,  1 
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share;  A.  M.  Ham,  1  share;  Z,  T.  Bell,  1  share;  on  the  condi 
tion,  however,  that  a  trust  agreement  shall  be  executed  which 
shall  show  that  said  E.  S.  Moulton,  E.  D.  Roberts,  P.  P.  Mor- 
rison, A.  M.  Ham,  Z.  T.  Bell,  hold  said  shares  of  stock  for  the 
so-called  creditors. 

It  is  further  ordered  that  Citrus  Belt  Gas  Company  shall 
notify  this  Commission  on  or  before  June  30,  1915,  whether  it 
proposes  to  issue  the  stock  herein  authorized  or  the  certificates  of 
indebtedness. 

The  authorization  herein  given  shall  apply  to  such  transfer 
of  property  as  shall  have  been  made,  or  to  such  stock,  bonds, 
notes,  or  other  evidences  of  indebtedness  as  shall  have  been  ifr 
sued,  on  or  before  December  31,  1915. 

The  authorization  herein  granted  is  granted  upon  the  payment 
by  the  applicant  of  the  fee  prescribed  in  the  Public  Utilities  act 

The  authority  herein  granted  shall  be  exercised  only  after  this 
Commission  shall  have  issued  a  supplemental  order  stating  that 
Citrus  Belt  Gas  Company  has  complied  with  the  requirements 
herein  set  out. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Kailroad  Commission 
of  the  Slate  of  California. 


CALIFORNIA  RAILROAD  COMMISSION. 

IN  RE  LOY ALTON  ELECTRIC  LIGHT  COMPANY. 

[Decision  No.  2354;  AppUcation  No.  1594.] 

§ert>ioe*^  Abandonment  ^JBl^tstric    company  •^  Vecreaae    ^   9lze  •/ 
town. 

An  electric  utility  was  authorized  to  discontinue  serving  the 
residents  of  a  town  with  electric  energy  where  it  appeared  that  the 
population  of  the  town  had  decreased  from  approximately  2,000  to  sot 
to  exceed  300,  that  the  supply  of  mill  refuse  which  had  been  used  for 
fuel  was  exhausted,  that  other  fuel  could  not  be  obtained  at  a  cost 
fiufliciently  low  to  permit  the  continued  operation  of  the  plant,  and 
that  the  generating  plant  was  much  to)  large  to  supply  the  needs  of 
the  remaining  consumers. 


(May  5,  1015.] 
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Application  by  an  electric  utility  to  discontinue  seryice  upon 
the  ground  that  the  number  of  consumers  had  greatly  decreased ; 
granted. 

Appearances :  W.  H.  Duncan  for  applicant, 

Gordon,  Commissioner:  This  is  an  application  by  the  Loyal- 
ton  Electric  Light  Company  to  discontinue  serving  the  residents 
of  Loyalton  with  electric  energy. 

The  petition  cites  the  fact  that  applicant  is  engaged  in  the 
business  of  furnishing  electricity  for  lighting  purposes  to  resi- 
dents of  Loyalton,  and  alleges  that  it  has  been  operating  its  busi- 
ness for  the  past  seven  years  at  a  loss,  due  to  the  fact  that  the 
population  of  Loyalton  has  greatly  diminished  and  that  there  is 
no  hope  of  ever  conducting  the  business  at  a  profit.  The  hearing 
was  held  in  this  matter  at  Loyalton  on  April  12,  1915,  at  which 
time  evidence  was  introduced  by  petitioner  in  support  of  its 
application  above  referred  to. 

The  facts  appear  to  be  as  follows: 

About  1907  four  sawmills  and  three  box  factories  were  oper- 
ating in  the  vicinity  of  the  town  of  Loyalton,  a  municipal  cor- 
poration of  the  sixth  class,  located  on  the  line  of  the  Boca  & 
Loyalton  Railroad,  at  which  time  the  population  of  the  town 
was  approximately  2,000.  As  a  result  of  the  rapid  decrease  in 
accessible  timber,  and  due  to  the  fact  that  more  advantageous 
transportation  facilities  were  available  in  other  localities,  all  of 
the  sawmills  and  two  of  the  box  factories,  upon  which  Loyalton's 
population  largely  depended,  have  discontinued  operation,  and 
the  remaining  box  factory  will  be  shut  down  in  the  course  of  the 
next  few  months.  At  the  present  time  the  population  of  Loyal- 
ton is  estimated  at  not  to  exceed  300. 

Petitioner's  generating  plant  consists  of  a  250-horse  power 
reciprocating  steam  engine  belted  to  a  160  kilowatt  alternating 
current  generator.  The  energy  generated  is  distributed  over 
2,200  volt  primary  circuits  to  various  pole  type  transformers 
where  it  is  stepped  down  to  approximately  110  volts.  Petitioner 
has  heretofore  depended  upon  the  box  factories  for  its  supply 
of  fuel,  and  when  the  remaining  factory  is  shut  down  and  the 
supply  of  mill  refuse  is  exhausted,  fuel  for  steam  cannot  be  ob- 
tained at  a  cost  sufficiently  low  to  permit  the  continued  operation 
of  petitioner's  present  plant.     It  is  further  apparent  that  peti- 
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tioner's  generating  plant  is  much  too  large  to  supply  the  needs  of 
its  remaining  forty  consumers,  and  that  under  no  circmnstances 
could  a  plant  of  this  size  be  operated  economically  to  supply  the 
present  needs  of  this  community. 

While  it  is  exceedingly  unfortunate  that  the  remaining  resi* 
dents  of  Loyalton  should  be  deprived  of  electric  service,  and  while 
the  Commission  would  not  be  inclined  to  grant  this  application 
if  there  was  any  possibility  of  the  company  continuing  operation 
at  a  profit,  conditions  over  which  petitioner  has  no  control  makes 
it  necessary  to  grant  the  relief  requested.  It  was  intimated  at 
the  hearing  that  in  the  event  this  application  is  granted  by  the 
Commission,  the  town  itself,  or  its  inhabitants  individually,  may 
undertake  to  continue  electric  service  in  Loyalton,  provided  suf- 
ficient funds  could  be  raised  to  install  a  small  gasolene  engine 
driven  unit;  and  provided,  further,  that  satisfactory  arrange- 
ments could  be  made  with  petitioiier  for  the  use  or  purchase  of 
its  distribution  system.  Petitioner,  through  its  manager,  Mr.  W. 
H.  Duncan,  has  agreed  to  sell  its  distributing  system,  or  any 
portion  thereof,  to  the  town  of  Loyalton  at  a  valuation  to  be  fixed 
by  the  Commission's  engineers,  and  it  was  stipulated  that  the 
town  would  be  allowed  until  May  25,  1915,  to  determine  wheth- 
er or  not  it  wished  to  take  advantage  of  the  offer  made  by  peti- 
tioner. I  feel  that  this  is  a  very  liberal  offer  on  the  part  of  pe- 
titioner, but  should  recommend  that  the  town  of  Loyalton  be 
allowed  until  June  1,  1915,  to  indicate  its  final  decision  in  this 
matter. 

I  submit  herewith  the  following  form  of  order: 

ORDER. 

A  public  hearing  having  been  held  in  the  above-entitled  pro- 
ceeding, and  the  same  having  been  submitted  and  being  now  ready 
for  decision, 

It  is  hereby  ordered  that  Loyalton  Electric  Light  Company  be 
and  the  same  is  hereby  permitted  to  discontinue  electric  service  in 
the  town  of  Loyalton  on  May  25,  1915,  and  to  dispose  of  its 
property  now  devoted  to  the  production  and  distribution  of  elec- 
tric energy  in  Loyalton  on  or  after  June  1,  1915. 

The  foregoing  opinion  and  order  are  hereby  approved  and  o^ 
dercd  filed  as  the  opinion  and  order  of  the  Railroad  Commission 
of  the  State  of  California. 


Digitized  by  LjOOQ IC 


m  BE  UKITED  UGHT  k  ^.  CO.  807 


OAIilFORNIA  RAIIiROAB  COMMISSION. 

m  EE  UNITED  LIGHT  &  POWEB  COMPANY  et  aL 

[Decision  No.  2359;  Application  No.  1542.] 

Seouritff  issues  ^BeorganiMation^Ba^iS'^Iniprovement  of  financial 
condition. 

The  California  Conuniseion  will  give  its  consent  to  such  a  re- 
organization of  a  public  utility  as  will  leave  it  in  an  improved  finan- 
cial condition,  although  the  plan  involves  the  issue  of  securities  be- 
yond the  value  of  its  property,  provided  always  that  the  utility,  as 
reorganized,  shall,  at  least,  be  solvent. 

Security  issues --^  Reorganisation -^  Bonds  in  excess  of  valite  of  con^ 
solidated  properties. 

An  issue  of  bonds  in  furtherance  of  a  plan  for  the  reorganiza- 
tion of  several  light  and  power  companies  was  approved,  although  the 
amount  asked  for  was  approximately  33i  per  cent  greater  than  appli- 
cant's own  estimate  of  the  value  of  the  property,  and  although  the 
reorganized  companies,  standing  by  themselves,  would  not  be  solvent 
corporations,  where  it  appeared  that  the  present  companies  were  in 
a  general  condition  of  bankruptcy,  had  defaulted  in  the  interest 
on  their  bonds,  were  accumulating  a  growing  deficit,  and  had  out- 
standing obligations  far  in  excess  of  their  tangible  property;  and 
where  the  reorganization  contemplated  a  guaranty  of  the  principal 
and  interest  of  the  consolidated  company's  bonds  by  a  solvent  com- 
pany having  the  financial  ability  to  assume  the  burden;  it  being  ex- 
pressly provided,  among  other  things,  however,  that  such  authoriza- 
tion should  not  be  considered  as  establishing  a  value  of  the  consolidated 
properties,  and  that  the  guaranty  should  not  be  used  to  impose  bur- 
dens upon  the  consumers  of  the  utilities  concerned  beyond  those  based 
upon  the  fair  value  of  the  properties  involved. 

Security  issues -^Reorganization^' Oh  jecMons  of  creditors. 

Approval  of  a  plan  of  reorganization  and  consolidation  of  pub* 
lie  service  corporations  will  not  be  withheld  by  the  California  Com- 
mission on  the  objection  of  creditors  of  a  company  interested,  through 
stock  ownership  in  the  companies  proposed  to  be  reorganized,  that 
assets  to  which  they  look  for  relief  may  be  placed  b^ond  their  reach, 
where  it  appears  that  there  is  no  value  in  the  stock  so  owned,  espe- 
cially in  view  of  the  fact  that  such  creditors  have  recourse  to  the 
proper  tribunal  to  protect  whatever  rights  they  may  have  in  the 
matter. 

Consolidation  ^Otiection  hy  minority  stochholders. 

Approval  of  a  plan  of  reorganization  and  consolidati<Hi  of  pub- 
lic service  corporations  will  not  be  withheld  by  the  California  Com- 
mission, in  the  absence  of  an  allegation  of  fraud,  on  the  objection  that 
the  transaction  gives  certain  minority  stockholders  nothing  for  their 
stock  for  which  they  have  paid  cash,  where  it  appears  that  the  sale 
of  the  property  in  pursuance  of  such  plan  of  reorganization  and  con- 
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■olidation  was  r^ruiariy  authorized  by  the  controlling  ftodc  intereita» 
according  to  law. 
Contracts  ^' Approval  J>y  Comtnisaian  ^^  Where  both  pattiea  have  met 
hubscribed  to  agreement. 

The  California  Commission  will  not  approve  a  contract  to  which 
both  parties  have  not  subscribed. 
Sale  —  Lease  —  Effect  of  authorization  by  Commission. 

Upon  the  reorganization  and  consolidation  of  several  public 
service  corporations,  the  California  Commission  approved  of  the  trans- 
fer to  the  consolidated  company  of  a  lease  owned  by  one  of  the  existing 
companies,  with  the  reservation  that  the  Commission  did  not  by  such 
authority  in  any  degree  place  its  approval  upon  the  lease  or  agree- 
mente  or  contracts  m  connection  therewith. 

[May  10,  1915.] 

Application  for  permission  to  reorganize  and  consolidate  cer- 
tain light  and  power  companies  and  for  authority  to  issue  securi- 
ties in  furtherance  of  such  plan ;  application  granted  and  securi- 
ties authorized  to  be  issued  upon  certain  conditions  specified  in 
the  order.    The  facts  are  fully  stated  in  the  opinion. 

Appearances:  Guy  C.  Earl  and  Chaffee  Hall  for  Consolidated 
Electric  Company  and  Great  Western  Power  Company;  Morri- 
son, Dunne,  &  Brobeck,  by  W.  I.  Brobeck,  for  San  Francisco- 
Oakland  Terminal  Kailvvays;  K.  P.  Henshall  for  United  Light 
&  Power  Company  and  subsidiary  companies;  Walter  H.  Lin- 
f orth  and  J.  P.  Lucey  for  William  C.  Osborn,  protestant ;  G.  G. 
Hatch  for  Henry  Co  well  Lime  &  Cement  Company,  protestant;  J, 
C,  Campbell  and  Joseph  Kirk  for  certain  unsecured  creditors  of 
United  Light  &  Power  Company  and  subsidiary  companies: 
Gavin  McXab,  in  propria  persona. 

Thelen,  Commissioner:  Applicants,  United  Light  &  Power 
Company  (of  California),  Equitable  Light  &  Power  Company, 
Consumers  Light  &  Power  Company,  Southside  Light  &  Power 
Company,  Central  Oakland  Light  &  Power  Company,  United 
Light  &  Power  Company  (of  Xew  Jersey),  Consolidated  Electric 
Company,  Great  Western  Power  Company,  and  E.  W.  Wilson 
in  this  proceeding,  ask  this  Commission  for  an  order  authorizing: 

(1)  United  Light  &  Power  Company  (of  Califoniia),  Equi- 
table Light  &  Power  Company,  Consumers  Light  &  Power  Com- 
pany, Southside  Light  &  Power  Company,  Central  Oakland  Li^ht 
k  Power  Company,  and  United  Light  &  Power  Company  (of  Jsew 
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Jersey),  to  sell,  transfer,  And  convey  to  E.  W.  Wilson  of  the  city 
and  county  of  San  Francisco,  all  of  their  property  of  every  kind 
i^rhatsoever ; 

(2)  E.  W.  Wilson  to  transfer  to  Consolidated  Electric  Com- 
pany, and  said  company  to  purchase  from  said  E,  W.  Wilson  said 
property; 

(3)  Consolidated  Electric  Company  to  execute  a  mortgage  and 
deed  of  trust  in  the  form  filed  herewith  to  secure  the  payment  of 
the  principal  and  interest  upon  its  5  per  cent  forty-year  gold  bonds 
in  the  aggregate  face  amount  of  $3,000,000. 

(4)  Consolidated  Electric  Company  to  issue  all  of  its  capital 
fitock,  consisting  of  100  shares  of  the  par  value  of  $100  per  share, 
to  Great  Western  Power  Company,  excepting  such  shares  as  may 
be  necessary  to  qualify  directors ; 

(5)  Consolidated  Electric  Company  to  issue  its  5  per  cent 
forty-year  gold  bonds  to  be  secured  by  said  mortgage  in  the  face 
amount  of  $2,593,000,  and  to  use  said  bonds  or  the  proceeds 
thereof  for  the  following  purposes : 

(a)  Two  million  two  hundred  and  seven  thousand  dollars  face 
value  of  bonds  to  be  delivered  to  E.  W.  Wilson  in  payment  of  the 
purchase  price  of  properties  hereinbefore  described ; 

(6)  Two  hundred  and  forty-three  thousand  dollars  face  value 
of  bonds  to  be  issued  from  time  to  time  in  exchange  for  a  like 
amount  of  bonds  of  Consumers  Light  &  Power  Company  and  of 
Central  Oakland  Light  &  Power  Company ; 

(c)  Seventy-one  thousand  dollars  face  value  of  bonds  to  be 
issued  to  Great  Western  Power  Company  in  part  consideration 
for  the  guaranty  by  said  Great  Western  Power  Company  of  the 
principal  and  interest  upon  the  bonds  of  Consolidated  Electric 
Company,  and  the  performance  of  a  proposed  contract  between 
Consolidated  Electric  Company  and  San  Francisco-Oakland 
Terminal  Railways; 

(d)  Seventy-two  thousand  dollars  face  value  of  bonds  to  be  is- 
sued for  the  payment  of  expenses  incident  to  rehabilitating  the 
aforesaid  properties  to  be  purchased  from  said  E.  W.  Wilson. 

(6)  Great  Western  Power  Company  to  guarantee  the  payment 
of  the  principal  and  interest  upon  the  bonds  of  Consolidated  Elec- 
tric Company,  to  be  issued  under  the  aforesaid  mortgage  or  deed 
of  trust; 
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(7)  Great  Western  Power  Company  to  purchase  $400,000  face 
value  of  bonds  of  Consolidated  Electric  Company  from  E.  W. 
Wilson,  as  per  agreement  marked  exhibit  No.  6  attached  to  this 
application ; 

(8)  Consolidated  Electric  Company  to  execute  a  contract 
marked  exhibit  No.  4  for  the  delivery  of  electric  energy  to  the 
San  Francisco-Oakland  Terminal  Railways ; 

(9)  Great  Western  Power  Company  to  guarantee  the  perform- 
ance by  Consolidated  Electric  Company  of  the  contract  referred 
to  in  T  8 ; 

(10)  Great  Western  Power  Company  to  purchase  the  capital 
stock  of  Consolidated  Electric  Company  as  aforesaid; 

(11)  E.  W.  Wilson  to  acquire: 

(a)  Nine  thousand  two  hundred  and  forty-eight  shares  of  the 
par  value  of  $10  each  of  common  stock  of  Consumers  Light  & 
Power  Company ; 

(b)  Fifty  thousand  shares  of  the  par  value  of  $10  each  of 
common  stock  of  Equitable  Light  &  Power  Company; 

(c)  Twenty-five  thousand  shares  of  the  par  value  of  $10  each 
of  preferred  stock  of  Equitable  Light  &  Power  Company ; 

(d)  Seventy  thousand  two  hundred  and  eight  shares  of  the 
par  value  of  $10  each  of  common  stock  of  Central  Oakland  Light 
&  Power  Company ; 

(e)  Eighteen  thousand  seven  hundred  and  seven  shares  of  the 
par  value  of  $10  each  of  preferred  stock  of  Central  Oakland  Light 
&  Power  Company; 

(/)  Seventy-five  thousand  shares  of  the  par  value  of  $10  each 
of  common  stock  of  Southside  Light  &  Power  Company ; 

(g)  Twenty-five  thousand  shares  of  the  par  value  of  $10  each 
of  preferred  stock  of  Southside  Light  &  Power  Company ; 

(h)  Thirty  thousand  shares  of  the  par  value  of  $100  each  of 
common  stock  of  United  Light  &  Power  Company  (of  New  Set- 
sey); 

(i)  Three  hundred  and  ninety-eight  thousand  two  hundred  and 
thirteen  shares  of  the  par  value  of  $10  each  of  the  common  stock 
of  United  Light  &  Power  Company  (of  California)  ; 

(;')  One  hundred  and  ninety-nine  thousand  six  hundred  and 
ten  shares  of  the  par  value  of  $10  each  of  preferred  stock  of 
United  Light  &  Power  Company  (of  California). 
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(12)  K  W.  Wilson  to  sell  and  Consolidated  Electric  Company 
to  purchase  the  stock  of  the  companies  mentioned  in  the  last  pre- 
ceding paragraph. 

United  Light  &  Power  Company  (of  California),  Central  Oak- 
land Light  &  Power  Company,  Consumers  Light  and  Power  Com- 
pany, Equitable  Light  and  Power  Company,  and  Southside  Light 
and  Power  Company  (hereinafter  referred  to  collectively  as  the 
*  ^operating  companies")  are  engaged  in  the  business  of  generating, 
producing,  distributing,  and  selling  electric  energy,  steam  and 
hot  water  in  the  city  and  county  of  San  Erancisco  and  in  the 
city  of  Oakland. 

Central  Oakland  Light  &  Power  Company  was  organized  Jan- 
uary 25, 1909,  to  construct  and  operate  electric  and  steam  plants 
in  the  city  of  Oakland. 

Consumers  Light  &  Power  Company  was  organized  February 
26,  1908,  to  construct  and  operate  electric  and  steam  plants  in 
that  part  of  the  city  and  county  of  San  Francisco  located  north  of 
Market  street  and  east  of  Powell  street. 

Equitable  Light  &  Power  Company  was  organized  March  22, 

1909,  to  construct  and  operate  electric  and  steam  plants  in  that 
part  of  the  city  and  county  of  San  Francisco  located  north  of 
Market  street  and  west  of  Powell  street. 

Southside  Light  &  Power  Company  was  organized  May  3, 

1910,  to  construct  and  operate  electric  and  steam  plants  in  that 
part  of  the  city  and  county  of  San  Francisco  located  south  of 
Market  street. 

Though  separate  corporate  records  have  been  kept  for  each  of 
these  four  companies,  they  have,  to  a  large  extent,  been  under 
a  single  and  unified  management. 

On  May  4,  1910,  the  so-called  Smith-Hanford-Tevis  interests 
organized  the  United  Light  &  Power  Company  (of  California) 
to  take  over  the  control  of  Consumers  Light  &  Power  Company, 
Equitable  Light  &  Power  Company,  Southside  Light  &  Power 
Company,  and  Central  Oakland  Light  &  Power  Company.  While 
United  Light  &  Power  Company  (of  California)  was  organized 
to  aid  in  financing  the  aforementioned  companies,  it  has  leased 
and  operates  the  so-called  Yerba  Buena  power  station  of  San 
Erancisco-Oakland  Terminal  Eailways,  located  in  Oakland. 

On  January  6,  1911,  the  so-called  Smith-Hanford-Tevis  in- 
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terests  caused  th*^  organization  of  United  Light  &  Power  Com- 
pany (of  New  Jersey).  This  company,  though  its  articles  of 
incorporation  are  general,  is  primarily  a  holding  company.  It 
owns  more  than  96  per  cent  of  the  stock  of  United  Light  &  Power 
Company  (of  California),  which  in  turn  controls  through  ma- 
jority stock  ownership  the  Central  Oakland  Light  &  Power  Com- 
pany, Consumers  Light  &  Power  Company,  Equitable  Light  & 
Power  Company,  and  Southside  Light  &  Power  Company. 

Because  of  their  inability  to  secure  funds  for  adequate  finan- 
cing, due  to  the  overloading  of  these  properties  with  bonds  at 
their  inception,  these  utilities  have  had  to  face  a  persistent  strug- 
gle for  existence.  Eecently  there  was  a  default  in  the  payment 
of  interest  upon  outstanding  securities.  Negotiations  have  been 
carried  on  for  a  sale  of  these  properties  to  Great  Western  Power 
Company.  For  the  purpose  of  acquiring  these  properties,  Great 
Western  Power  Company  has  organized  the  Consolidated  Electric 
Company. 

The  operating  companies,  as  well  as  United  Light  &  Power 
Company  (of  New  Jersey),  now  request  authority  to  sell,  trans- 
fer, and  convey  all  their  property  to  E.  W.  Wilson,  who  in  turn 
is  to  sell,  transfer,  and  convey  the  property  thus  acquired  to  Con- 
solidated Electric  Company,  the  stock  of  which  will  be  owned  by 
Great  Western  Power  Company. 

Under  the  proposed  plan  of  reorganization,  all  of  the  stock 
($10,000)  of  Consolidated  Electric  Company,  except  such  shares 
as  may  be  necessary  to  qualify  directors,  are  to  be  issued  and 
delivered  to  Great  Western  Power  Company.  The  holders  of  the 
three-year  collateral  trust  gold  notes  of  United  Light  &  Power 
Company  (of  New  Jersey)  are  to  receive  bonds  at  par  of  Con- 
solidated Electric  Company  in  amounts  equal  to  90  per  cent  of 
the  face  value  of  the  notes  held  by  them.  The  holders  of  bonds 
of  the  various  operating  companies  are  to  receive  for  the  full  face 
value  of  their  bonds,  bonds  of  Consolidated  Electric  Company  at 
par.  The  unsecured. creditors  are  to  receive  66f  per  cent  of  the 
amount  due  to  them.  Of  the  66§  per  cent,  10  per  cent  is  to  be 
paid  in  cash  and  the  balance  in  bonds  of  Consolidated  Electric 
Company  at  par.  I  shall  refer  again  to  the  proposed  reorganiza- 
tion plan,  after  having  considered  the  following  matters: 
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(1)  Stock  of  operating  companies  and  United  Light  &  Power 
Company  (of  New  Jersey)  ; 

(2)  Funded  debt  of  operating  companies  and  United  Light  & 
Power  Company  (of  New  Jersey) ; 

(3)  Unsecured    indebtedness    of    operating    companies    and 
United  Light  &  Power  Company  (of  New  Jersey) ; 

(4)  Earnings  and  expenses  of  operating  companies; 

(6)  Assets  and  liabilities  of  operating  companies  and  United 
Light  &  Power  Company  (of  New  Jersey)  ; 
(6)  Value  of  property  of  operating  companies. 

1.  Stock  of  Operating  Companies  and  United  Light  &  Power 
Company  {of  New  Jersey). 

Applicants'  exhibit  No.  9,  submitted  in  connection  with  this 
application^  show^  the  following: 
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Mr.  James  E.  Old,  auditor  of  United  Light  &  Power  Com 
pany  (of  California)  testified  that  in  preparing  exhibit  No.  9,  he 
did  not  consult  the  stock  ledger  and  journal  of  the  various  com- 
panies. While  the  exhibit  shows  that  the  stock  of  United  Light 
&  Power  Company  (of  New  Jersey)  is  held  by  Hanford  Invest- 
ment Company,  other  evidence  indicates  that  a  part  of  this  stock 
is  owned  by  the  United  Properties  Company  of  California.  The 
ownership  of  the  stock  is  material  to  the  extent  of  assuring  a 
valid  title  to  the  property  and  as  bearing  upon  protests  against 
an  authorization  as  prayed  for  in  this  application. 

The  foregoing  table  shows  that  approximately  27.2  per  cent  of 
the  common  and  18.7  per  cent  of  the  preferred  stock  of  Central 
Oakland  Light  &  Power  Company  is  held  by  the  general  public. 
The  general  public  is  also  shown  by  the  exhibits  to  hold  approxi- 
mately 2.2  per  cent  of  the  outstanding  preferred  stock  of  United 
Light  & 'Power  Company  (of  California). 

2.  Funded  Debt  of  Operating  Companies  and  United  Light  dk 
Power  Corwpawy  (of  New  Jersey). 

Exhibit  No.  9,  to  which  referenoe  haa  heretoloro  been  made, 
shows  funded  debt  as  follows: 
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Bonds  of  United  Light  &  Power  Company  (of  California)  to 
the  face  value  of  $2,023,000  are  pledged  with  Bankers  Trust 
Company  of  New  York  to  secure  the  payment  of  $1,618,000  face 
value  three-year  collateral  trust  notes  of  United  Light  &  Power 
Company  (of  New  Jersey).  United  Light  &  Power  Company 
(of  California)  owns  and  has  hypothecated  with  Central  Trust 
Company  of  New  York  bonds  in  the  following  amounts: 

$350,000  face  value  of  bonds  of  Central  Oakland  Light  &  Power  Company 
$365,000  face  value  of  bonds  of  Equitable  Light  &  Power  Company. 
$400,000  face  value  of  bonds  of  Soathside  Light  &  Power  Company. 

Consolidated  Electric  Company  seeks  authority  to  execute  a 
mortgage  or  deed  of  trust  to  Anglo-California  Trust  Company  of 
San  Francisco  securing  the  payment  of  $3,000,000  face  value  gen- 
eral mortgage  5  per  cent  forty-year  gold  bonds.  The  lien  of  the 
mortgage  or  deed  of  trust  is  to  cover  aU  the  property  of  Consoli- 
dated Electric  Company  now  owned  or  hereafter  acquired.  The 
trust  estate  includes : 

(a)  Nine  thousand  two  hundred  and  forty-eight  shares  of  the 
par  value  of  $10  each  of  common  stock  of  Consumers  Light  & 
Power  Company. 

(6)  Fifty  thousand  shares  of  the  par  value  of  $10  each  of  com- 
mon stock  of  Equitable  Light  &  Power  Company. 

(c)  Twenty-five  thousand  shares  of  the  par  value  of  $10  each 
of  preferred  stock  of  Equitable  Light  &  Power  Company. 

(d)  Seventy  thousand  two  hundred  and  eight  shares  of  the 
par  value  of  $10  each  of  common  stock  of  Central  Oakland  Light 
&  Power  Company. 

(e)  Eighteen  thousand  seven  hundred  and  seven  shares  of  the 
par  value  of  $10  each  of  preferred  stock  of  Central  Oakland 
Light  &  Power  Company. 

(/)  Seventy-five  thousand  shares  of  the  par  value  of  $10  each 
of  common  stock  of  Southside  Light  &  Power  Company. 

(g)  Twenty-five  thousand  shares  of  the  par  value  of  $10  each 
of  preferred  stock  of  Southside  Light  &  Power  Company.  ^ 

(h)  Thirty  thousand  shares  of  the  par  value  of  $100  each  of 
common  stock  of  United  Light  &  Power  Company  (of  New  Jer- 
sey). 

(i)  Three  hundred  and  ninety-eight  thousand  two  hundred  and 
P.U.R/16C.— 62. 
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thirteen  shares  of  the  par  value  of  $10  each  of  conmion  stock 
of  United  Light  &  Power  Company  (of  California). 

(;)  One  hundred  and  ninety-nine  thousand  six  hundred  and 
ten  shares  of  the  par  value  of  $10  each  of  preferred  stock  of  the 
United  Light  &  Power  Company  (of  California). 

The  proposed  mortgage  or  deed  of  trust  of  Consolidated  Elec- 
tric Company  provides  that  $2,350,000  face  vahie  of  bonds  shall 
be  delivered  to  the  company  immediately  upon  the  execution  and 
delivery  of  this  instrument  It  provides,  alflo,  that  $243,000  face 
value  of  bonds  shall  be  reserved  to  retire: 

(a)  One  hundred  thousand  dollars  face  value  of  general  mort- 
gage 6  per  cent  sinking  fund  twenty-five  year  gold  bonds  of  Con- 
sumers Light  &  Power  Company,  issued  under  a  deed  of  trust 
dated  April  15,  1908 ;  and 

(b)  One  hundred  and  forty-three  thousand  dollars  face  value 
of  first  mortgage  6  per  cent  sinking  fund  thirty-year  gold  bonds 
of  Central  Oakland  Light  &  Power  Company  issued  under  a  deed 
of  trust  dated  May  1,  1909. 

Bonds  to  the  face  value  of  $407,000  are  appropriated  to  de- 
fray the  cost  of  future  extensions,  additions,  and  betterments. 
The  proposed  deed  of  trust  permits  the  company  to  issue  these 
bonds  in  amounts  equal  to  the  cost  of  extensions,  additions,  and 
betterments,  regardless  of  the  earnings  of  the  company. 

The  proposed  deed  of  trust  makes  no  provision  for  a  sinking 
fund.  It,  however,  provides  that  on  and  after  July  1,  1920,  the 
company  may  call  for  redemption  any  or  all  of  the  bonds  at  par. 

Hereinafter  I  shall  refer  to  the  necessity  of  a  sinking  fund  as 
well  as  to  the  guaranty  by  Great  Western  Power  Company. 

S.  Floating  Indebtedness  of  Operating  Companies  and  United 
Light  &  Power  Company  {of  New  Jersey). 

The  operating  companies  and  United  Light  &  Power  Company 
(of  New  Jersey)^  exclusive  of  amounts  due  to  system  corporation, 
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report  a  floating  indebtedness  aggregating  $723,905.46.     The 
amount  consists  of  the  following  items: 

Notes  payable    $401,216  13 

Due  Merchants  National  Bank   .^ $    2,443  21 

Due  Central  National  Bank  of  Oakland 10  50 

Due  Haul ord  Investment  Company   236,051  53 

Due  general   public    162,710  89 

Accounts  payable    322,690  33 

Due  Hanford  Investment  Company   $127,073  42 

Due  TeVis-Hanf ord   Company    4,941  93 

Due  general   public    190,674  98 

Totol    $723,906  46 

If  the  reorganization  plan  as  herein  outlined  is  carried  into 
effect,  Hanford  Investment  Company  and  Tevis-Hanford  Com- 
pany have  agreed  to  cancel  the  indebtedness  due  to  them.  It  is 
further  understood  that  all  amounts  due  from  or  to  system  cor- 
porations will  be  canceled. 

Mr.  J.  C.  Campbell  and  Mr.  Joseph  Kirk,  representing  unse- 
cured creditors,  whose  claims  aggregate  over  $300,000,  have  pe- 
titioned the  Commission  to  grant  this  application.  The  unsecured 
creditors  whom  they  represent  seem  to  be  of  the  opinion  that  in 
case  of  foreclosure,  they  will  receive  nothing.  In  view  of  this 
situation  they  have  agreed  to  accept  in  payment  for  their  claims 
66f  per  cent  of  their  face  value.  Of  this,  10  per  cent  is  to  be 
paid  in  cash  and  the  balance  in  bonds  of  Consolidated  Electric 
Company  at  par. 

4.  Eammgs  and  Expenses  of  Operating  Companies. 

United  Light  &  Power  Company  (of  New  Jersey)  is  not  an 
operating  company.  The  evidence  submitted  in  connection  with 
this  application  shows  the  earnings  and  expenses  of  the  operating 
companies  for  the  year  ended  December  81|  1914^  to  have  been  as 
follows: 
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During  the  year  ending  December  31,  1914,  the  operating 
companies  regarded  as  a  unit  sustained  a  loss  of  $51,252.87.  Ap- 
plicants' exhibit  No.  11,  prepared  by  Mr.  W.  W.  Briggs,  general 
agent  for  Great  Western  Power  Company,  estimates  that  a  sur- 
plus of  $79,036.93  could  have  been  earned  had  Consolidated  Elec- 
tric Company  operated  the  various  plants  and  systems.  ThiB 
change  from  a  loss  to  a  surplus,  he  contends,  would  have  been 
effected  chiefly  by  a  reduction  in  the  administration,  mainte- 
nance, and  operating  expenses,  and  a  reduction  in  bond  interest 
charges. 

In  a  statement  dated  April  16,  1915,  Mr.  W.  W.  Briggs  esti- 
mates that  if  the  proposed  reorganization  plan  is  approved,  Con- 
solidated Electric  Company  for  1915  will  have  a  net  income,  after 
paying  operating  expenses,  taxes,  and  interest,  amounting  to 
$96,197.66.  The  increase  in  the  net  income  for  1915,  as  com- 
pared with  his  estimates  for  1914,  will  accrue,  according  to  his 
contention,  from  a  normal  increase'in  the  business,  and  from  tlf& 
placing  of  consumers  of  steam  on  a  meter  basis  as  rapidly  as  the 
flat  rate  contracts  expire. 

Mr.  Mortimer  Fleishhacker,  president  of  Great  Western  Pow- 
er Company,  testified  as  follows  in  regard  to  the  prospective  earn- 
ings of  Consolidated  Electric  Company  (transcript,  page  87)  : 

^^The  estimates  which  I  have  made  rather  show  that  almost 
from  the  beginning,  or  very  soon  from  the  time  we  take  over  the 
property,  we  will  be  able  to  earn  the  interest  on  these  bonds.  I 
don't  think  there  will  be  any  surplus  in  the  beginning,  but  even- 
tually we  may  earn  some  surplus  and  in  that  way  in  the  end  make 
a  profit." 

6.  Assets  dnd  Liabilities  of  Operating  Oompames. 

The  operating  companies  report  in  exhibits  attached  to  this 
application,  assets  and  liabilities  as  of  December  31^  1914,  as 
follows: 


Digitized  by  LjOOQ IC 


IN  RB  UNITED  LIGHT  &  P.  CO. 


823 


oeoh-90000t*oco 
b.iOh«oeo'^Ocoaooud 

ec  ca      "^  eoiHiH  "^ 

lo  eo 


:S8 

:§S 

.COM 

•Q»0 

•CD  lO 

•  O  t^ 

•lO«D 

•O  ^ 

!cor^ 

:o  lo 

IfHOi 

.  rH  ^>• 

«H 

SoO'«b*«eSocoo 

r-ToTocot-^^     c»      r^ 
lO  CO  «  oa  ^  -^      r» 

rjTcf  CO 


gOQcecdOudocooco 
OONr^Ob-OrHOO 

ooooiiHuieooqiHcoud 

eo  O  O  «5  «  »o       00  O  CO  CO 

OOCSCO'^iH^        t*  b» 

Od  o>  O  t^  "^ 
CO  iH  00 


©OOiH 
ifiiO  O  CO 
h-©3  ^ 


o©  oca 
oo  ooo 

©o^o  w 

8*©  lOt* 
tc  CO  eo 
i«  ©a  CO  »o 


©04 

s 

© 


©01 

to 

CO 


QO 

o 


© 
© 
© 


g  : 

•       CO 

Q 

•       t^ 

.       CO 

©        * 

•  s 

g    : 

I       CO 

iH 

.    «©" 

€»^  : 

SO)  ©  ©( 
«  ©  kO 
©  ©©(M 

§  §  « -^"^ 


GO© 
©  © 

©  © 

03 


.^.^-S  5  s  ^5  g  g  H'43  S  &I 


OD 


Digitized  by  LjOOQ IC 


824  CALIFORNIA  RAILROAD  COMMISSION. 

United  Light  &  Power  Company  (of  New  Jersey)  reports  as  of 
December  31,  1914,  assets  and  liabilities  as  follows: 

ABsets. 

Securities  of  system  corporation  $4,760,311.36 

Current  assets: 

Cash  and  deposits $2,171 .  74 

Accounts   receivable    413,001 .  64 

Interest  and  dividends  receivable 301,680 .  00 

717,753.38 

Interest  and  dividends  receivable  accruing   ..  34,245.00 

Taxes  unearned   1,500.00 

Contingent  assets    2,627,000.00 

Corporate  deficit   292,506 .  61 

Total  assets   $8,433,316.35 

Liabilities. 

Capital  stock   $3,000,000 .00 

Funded  debt,  three-year  notes   1,618,000.00 

Current  liabilities: 

Audited  vouchers    $38,841 .42 

Matured  coupons  98,880.00 

Due    United    Light    &    Power    Company    of 

California    493,850  00 

Hanf ord  Investment  Company 80,929 .  89 

712,501 .  31 

Deferred  liabilities    (due  Hanf  ord  Investment 

Company)     998,503. 6S 

Contingent  liabilities  (due  Hanf  ord  Invest- 
ment Company,  United  Light  &  Power 
Company   stock)    $1,253,311 .36 

Treasury  notes  pledged  and  sold   12,000 .  00 

Due  A/C  agreement  with   Hanford   Invest- 
ment Company  dated  December  29,  1911        839,000.00 

2,104,311.36 

Total  liabilities   $8,433,316.35 


6.  Value  of  Property  of  Operaiing  Compames. 

Applicants  in  exhibit  No.  12  report  that  the  operating  com- 
panies own  or  lease  property  as  follows : 

(A)  United  Light  &  Poweb  Coscpant  (CALiroBinA). 
Oeneral  office,  511  Sutter  street,  San  Francisco. 

Leased  from  York  Realty  Company  for  five  years  from  June  1,  1914, 
at  a  total  rental  of  $17,700;  payable  at  rate  of  $275  per  month  dur- 
ing first  year  and  $300  per  month  during  last  four  years. 

Office   furniture   and   equipment   owned   by    United   Light   k,   Power 
Company. 
Warehouse— 469  Stevenson  street,  San  Francisco. 

Rented  from  Whittell  Realty  Company  at  $100  per  month  (no 
lease ) . 

Office  furniture  and  equipment,  material  and  supplies  in  stock  here, 
etc.,  owned  by  United  Light  &  Power  Company. 

Yerha  Buena  Power  Btation — ^Thirty-sixth  and  Hannah   streets,  Oak- 
land. 

This  plant  supplies  electric  energy  exclusively  for  operation  of  "Key 
Route"  system  of  San  Francisco-Oakland  Terminal  Railways.     Gener- 
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ating  capacity,  7,360  kilowatto;  available  boiler  capacity,  6,600  horse 
power. 

Plant  is  leased  from  San  Francisco-Oakland  &  San  Jostf  Consoli- 
dated Railway  for  ten  years  from  December  80,  1011. 

Materials,  and  supplies,  tools,  etc.,  equity  in  storage  batteries  is 
property  of  United  Light  &  Power  Company. 

Bouthstde   Steam  and  Electric  Plan$ — 120   Minna   street,   San   Fran- 
cisco. 

Real  estate,  improvements,  and  all  equipment  is  owned  by  United 
Light  &  Power  Company  and  leased  to  Southside  Light  &  Power 
Company. 

(B)  CONBUMEBS  LlOHT  &  POWEB  COMPANY. 

Main  8team  and  Eleatrio  Plant — Whitney  Building,  133  Geary  street) 
San  Francisco. 

This  plant  furnishes  steam  and  electricity  to  the  system.  Gener- 
ating capacity,  726  kilowatts;  boiler  capacity,  880  horse  power. 

Basement  m  Whitney  Building  is  leased  for  twenty  years  from 
April  1,  1908.  Rental  $116,000,  payable  in  two  hundred  *and  thirty 
equal  monthly  payments  of  $500  each,  from  February  15,  1009. 

With  the  exception  of  certain  apparatus  as  specified  in  lease,  all 
equipment  is  owned  by  the  Consumers  Light  &  Power  Company. 
Steam  Plant — Substation — ^Manx  Hotel,   comer   Powell  and  O'Farrell 
streets,  San  Francisco. 

This  plant  furnishes  steam  only  to  the  system  operating  only  during 
winter  months.  Boiler  capacity,  120  horse  power,  whidi  is  used  to 
feed  the  steam  system. 

Basement  in  Manx  Hotel  is  leased  for  five  years  from  August  1,  1910. 
Equipment  was  installed  by  Consumers  Light  &  Power  Company  but 
is  now  owned  by  Manx  Hotel  Company,  having  been  purchased  by 
said  hotel  company  for  $1,700.  In  consideration  of  above,  Consumers 
Light  &  Power  Company  furnishes  steam  and  electric  current  to  hotel 
company  for  $400  per  month. 

Steam    Plant — Substation — Charleston    Building,    Bush    and    Kearny 
streets,  San  Francisco. 

This  plant  furnishes  steam  only  to  the  system,  operating  only  dur- 
ing winter  months.  Boiler  capacity,  40  horse  power,  which  is  used 
to  feed  the  steam  system. 

Basement  in  Charleston  Building  is  leased  for  five  years  from  Sep- 
tember 30,  1010.     Annual  rental  $200,  payable  $16.65  monthly. 

Equipment  consisting  of  one  high-pressure  boiler  and  appurtenances 
is  the  property  of  Charleston  Building. 

In  consideration  of  above,  Consumers  Light  &  Power  Company  fur- 
nishes Charleston  Building  with  steam  and  electric  current  for  $500 
per  year. 

(C)  Equitabub  Light  &  Poweb  Company. 

Main  Steam  and  Electric  Plant — Phelan  Building,  corner  O'Farrell  and 
Market  streets,  San  Francisco. 

This  plant  furnishes  steam  and  electricity  to  the  system.  Gener- 
ating capacity,  1,000  kilowatts;  boiler  capacity,  1,000  horse  power. 

Basement  in  Phelan  Building  is  leased  for  twenty -five  years  from 
Januai<y  2,  1909.  Rental  $147,600,  payable  as  follows:  $300  per 
month  from  January  2,  1909,  to  January  1,  1910;  $500  per  month 
from  January  2,  1910,  to  January  2,  1934. 

Eqi^ipment  is  owned  by  Equitable  Light  A  Power  Company. 
Steam     Plant — Substation — ^NVestbank     Building,     Ellis     and     Market 
streets,  San  Francisco. 

This'  plant  furnishes  steam  only  to  the  system,  operating  only  dur- 
ing winter  months,  excepting  emergency  cases.  Boiler  capacity  120 
horse  power  which  is  used  to  feed  steam  system. 

Basement  in  Westbank  Building  is  leased  for  ten  years  from  Au- 
gust 16,  1909,  also  two  boilers  and  appurtenances  owned  by  West- 
bank  Building,  for  which  Equitable  Light  A;  Power  Company  pays  a 
rental  of  $100  per  month. 
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All  electrical  equipment  is  owned  by  Equitable  Light  &  Power  Com- 
pany. 

In  consideration  of  above,  Equitable  Light  4  Power  Company  fur- 
nishes steam  and  electric  current  to  Westbank  Building  for  $400  per 
month. 
<D)  SouTHSiDE  Light  &  Poweb  Company. 

Main  Steam  and  Electric  Plant — 120  Minna  street,  San  Francisco. 

This  plant  furnishes  steam  and  electricity  to  the  systenL  Present 
generating  capacity,  1,000  kilowatts;  present  boiler  capacity,  1,000 
horse  power.  Auxiliaries  and  steam  hesiders  installed  for  an  ultimate 
capacity  of  4,000  kilowatts. 

Real  estate,  improvements,  and  all  equipment  is  leased  from  United 
Light  k  Power  Company  (the  holding  company), 

(E)  Central  Oakland  Light  &  Pows&  Company. 
Ojpcc— 1704  Broadway,  Oakland. 

Leased  from  Lucy  Fay  Thomson,  for  five  years  from  July  29,  1914, 
for  $6,000,  payable  at  the  rate  of  $100  per  month. 

Office  furniture  and  equipment  owned  by  Central  Oakland  Light  & 
Power  Company. 
Main  Generating  Plant — Second  and  Alice  streets,  Oakland. 

This  plant  supplies  alternating  current  only  to  system  (no  steam). 
Total  generating  capacity,  2,000  kilowatts.  Total  boiler  capacity,  1,- 
488  horse  power. 

Real  estate,  improvements,  and  equipment  consisting  of  lot,  gener- 
ating  station,   suustation,   warehouse,   garage,   and   machine   shop   all 
owned  by  Central  Oakland  Light  &  Power  Company. 
Steam  and  Electric— Substationr-St.  Mark  Hotel,  Twelfth  and  Frank- 
lin streets,  Oakland. 

This  plant  furnishes  all  steam  and  electric  direct  current  supplied 
by  Central  Oakland  Light  &  Power  Company.  Generating  capacity,  75 
kilowatts.     Boiler  capacity,  240  horse  power. 

Basement  in  St.  Mark  Hotel  is  leased  for  fifteen  years  from  March 
31,  1910,  at  $125  per  month. 

With  the  exception  of  certain  apparatus  as  specified  in  the  lease,  all 
equipment  is  owned  by  Central  Oakland  Light  &  Power  Company. 

In  consideration  of  above,  Central  Oakland  Light  &  Power  Com- 
pany furnishes  steam,  electricity,  and  water  to  St.  Mark  Hotel  for 
$810  per  month. 

(F)  Distribution  System   (San  Fbancisoo). 
Steam  Distribution  System — Underground, 

Approximately  25,570  feet  of  pipe  in  various  sizes,  of  which  1,975 
feet  runs  through  the  basements  of  buildings,  giving  a  net  total  of 
23,595  feet  of  pipe  laid  in  the  streets  or  an  equivalent  of  4.5  miles  in 
the  streets. 

For  details,  see  report  of  Francis  E.  Wilkinson  on  file  with  appli- 
cation. 
Electric  Distribution  System — Underground. 

Approximately  26,14(5  feet  of  electric  line  in  the  streets  or  an  equiv- 
alent of  5  miles  in  the  streets.  £lectric  distribution  system  follows 
the  steam  in  the  same  trenches  with  exception  of  certain  lines  as 
shown  in  detailed  report  of  Francis  £.  Wilkinson. 

The  above  steam  and  electric  distribution  system  is  owned  jointly 
by  the  Consumers  Light  &  Power  Company,  Equitable  Light  &  Power 
Company,  and  United  Light  &  Power  Company  (leased  to  Southside 
Light  &  Power  Company),  and  the  lines  of  the  different  companies 
are  ^'tied  in"  in  such  manner  that  it  is  impossible  to  allocate  consist- 
ently the  ownership  of  each  individual  company. 

(G)  Distribution  System — Oakland, 
Steam  Distribution  System — Underground. 

Approximately  4,200  feet  of  pipe  in  various  sizes  or  an  equivalent 
of  .8  mile  in  the  streets. 
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For  detail  see  report  of  Francis  EL  Wilkiason  on  file  with  applica- 
tion. 
Eleetrio  Distribution  System. 

Overhead  syBtem,  50,760  feet,  or  9.6  jniles. 

Underground  system,  15,450  feet,  or  2.9  miles. 

Included  in  the  overhead  system  is  an  11  kilovolt  line  to  Idora  Park, 
which  is  approximately  4.5  miles  in  length.  Deducting  this  distance 
from  the  total  overhead  gives  a  figure  of  5.1  miles  as  the  length  of 
the  overhead  system  in  Oakland. 

For  detail  see  report  of  Francis  £.  Wilkinson  on  file  with  applica- 
tion. 

Steam  mains  in  Oakland  are  laid  in  separate  trenches  from  the 
electric  mains. 

The  original  cost  of  the  various  properties  is  estimated  hy  the 
applicants  to  have  been  $2,800,000.  Applicants'  exhibit  No.  10, 
prepared  by  Mr.  Francis  E,  Wilkinson,  an  engineer  in  the  em- 
ploy of  the  Great  Western  Power  Company,  estimates  the  repro- 
duction cost  of  the  properties  at  $2,221,242. 83,  and  the  present 
value  at  $1,972,894.36.  Mr.  Gaskill  S.  Jacobs,  of  the  electrical 
engineering  department  of  this  Commission,  estimates  the  repro- 
duction cost  of  these  properties  at  $1,556,746,  and  the  present 
value  at  $1,330,367. 

Subsequent  to  the  hearing  the  applicants  filed  a  statement  by 
Mr.  Frederick  G.  Cartwright,  to  a  large  extent  in  agreement  with 
the  calculations  by  Mr.  Wilkinson.  Mr.  Cartwright  had  revised 
the  figures  of  Mr.  Jacobs,  and  on  the  basis  of  this  revision  cal- 
culated the  reproduction  cost  of  these  properties  at  $2,127,241, 
and  the  present  value  at  $1,818,793.  The  applicants  also  filed  a 
statement  prepared  by  Mr.  A.  M.  Hunt,  consulting  engineer,  in 
which  he  directed  attention  to  unusual  cost  units  in  connection 
with  the  construction  of  the  properties  of  United  Light  &  Power 
Company  (of  California)  and  its  affiliated  subsidiary  corpora- 
tions. The  statements  of  Mr.  Cartwright  and  Mr.  Hunt,  having 
been  filed  after  the  hearing,  were  not  subjected  to  the  scrutiny 
given  the  statements  produced  at  the  hearing.  Mr.  Cartwright 
and  Mr.  Hunt  were  not  offered  as  witnesses  by  the  applicants. 

The  examination  of  Mr.  Wilkinson  developed  certain  features 
of  his  appraisal  that  are  clearly  subject  to  general  revision.  Cer- 
tain elements  of  Mr.  Jacobs'  estimate  are  also  subject  to  revision. 

The  highest  estimate  of  present  value  which  the  applicants  of- 
fered was  contained  in  Mr.  Wilkinson's  testimony,  and  amounted, 
as  heretofore  mentioned,  to  $1,972,894.36.  I  am  of  the  opinion 
from  a  study  of  these  figures  and  from  the  evidence  of  Mr.  Wilk- 
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inson  on  cross-examination  that  detailed  and  exact  finding  of 
value  would  require  a  substantial  reduction  of  this  figure. 

In  connection  with  the  estimates  of  value  submitted  by  the  ap- 
plicants, many  matters  bearing  on  value  must  be  taken  into  con- 
sideration, including  the  fact  that  much  of  this  property  is  on 
leased  sites.  Some  of  the  property  itself  is  held  under  lease. 
Additions  and  permanent  improvements  have  been  built  upon 
leased  real  estate.  If  I  were  to  make  an  exact  finding  of  value  I 
should  take  into  account  this  and  kindred  features  of  this  situa- 
tion which  affect  very  decidedly  the  real  value  of  these  properties. 

However,  on  the  showing  made  by  the  applicants  themselves, 
there  are  insufficient  property  values  to  sustain  the  amount  of 
securities  which  it  is  proposed  to  issue.  To  state  the  case  briefly, 
the  highest  estimate  of  present  value  which  these  applicants  have 
submitted  is  the  sum  of  $1,972,894.36.  At  the  same  time  this 
application  is  a  request  for  authority  to  issue  bonds  in  the  sum 
of  $2,593,000.  On  the  face  of  the  showing  made  by  the  appli- 
cants themselves,  they  ask  for  authority  to  issue  bonds  approxi- 
mately 33^  per  cent  greater  than  their  own  estimate  of  the  value 
of  the  property.  We  are  obliged  to  look  elsewhere,  therefore,  for 
a  basis  upon  which  to  sustain  this  application. 

Although  the  applicants  insistently  urged  the  matter  of  valua- 
tion in  connection  with  this  proceeding,  I  am  frank  to  say  that 
did  the  entire  matter  rest  upon  this  one  issue  I  should  be  obliged 
to  recommend  that  the  application  be  denied. 

I  have  chosen,  however,  to  look  at  this  situation  in  its  broader 
aspects.  This  matter  has  been  presented  as  an  effort  to  reorganize 
companies  in  a  general  condition  of  bankruptcy,  if  not  in  actual 
bankruptcy.  They  have  defaulted  in  the  interest  on  their  bonds, 
and  are  accumulating  a  growing  deficit,  and  their  outstanding 
'  obligations  far  exceed  their  tangible  property. 

It  has  been  urged  that  this  Commission  should  authorize  the 
securities  which  it  is  proposed  to  issue,  on  the  ground  that  it 
would  result  in  a  lessening  of  the  obligations  now  outstanding. 
This,  of  course,  can  only  be  persuasive  if  the  result  would  be  a 
solvent  corporation.  It  is  my  belief,  however,  that  if  the  United 
Light  &  Power  Company  and  affiliated  corporations  were  obliged 
to  stand  alone,  the  reduction  of  indebtedness  as  herein  proposed 
would  still  leave  insolvent  institutions  which  must  sooner  or  later 
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again  encounter  financial  distress.  It  would  avail  little  to  au- 
thorize a  reorganization  of  a  financial  wreck  if  the  reorganized 
concern  itself  were  a  financial  ruin  at  its  very  inception. 

It  seems  to  me  the  better  policy  for  this  Commission  to  an- 
nounce its  willingness  to  give  its  consent  to  such  a  reorganization 
as  would  leave  a  public  utility  in  an  improved  financial  condition, 
provided,  always,  that  the  utility  as  reorganized  shall  be  at  least 
solvent. 

On  the  showing  as  presented  by  the  applicants,  the  United 
Light  &  Power  Company  (of  California)  with  its  subsidiaries,  as 
reorganized,  standing  by  themselves,  would  not  be  such  solvent 
corporations. 

There  remains,  therefore,  the  final  basis  for  this  application, 
and  that  is  the  guaranty  of  the  Great  Western  Power  Company. 
It  is  proposed  in  this  application  that  the  properties  now  held 
by  the  United  Light  &  Power  Company  (of  California)  and  its 
subsidiary  corporations  shall  pass  into  the  hands  of  a  new  corpo- 
ration to  be  known  as  "Consolidated  Electric  Company,"  and  that 
the  stock  of  the  Consolidated  Electric  Company  shall  be  owned 
by  the  Great  Western  Power  Company.  It  is  further  proposed 
that  the  Great  Western  Power  Company  shall  guarantee  as  to 
interest  and  principal  the  bonds  which  it  is  intended  that  the  Con- 
solidated Electric  Company  shall  issue.  If  this  is  a  firm  guaran- 
ty, executed  in  good  faith,  as  appears  to  be  the  intent,  and  fully 
fortified,  it  will  serve  to  place  the  strength  and  credit  of  the 
Great  Western  Power  Company  behind  the  bonds  of  the  Consoli- 
dated Electric  Company. 

While  no  appraisal  of  the  properties  of  the  Great  Western 
Power  Company  has  been  submitted  to  this  Commission,  the 
affairs  of  this  corporation  have  been  reviewed  in  previous  pro- 
ceedings. This  corporation  has  an  outstanding  bonded  indebted- 
ness of  approximately  $22,425,000.  It  is  urged  on  behalf  of  the 
Great  Western  Power  C9mpany  that  it  has  the  financial  ability 
to  take  care  of  such  overplus  of  bonds  as  there  may  be  in  this 
situation  beyond  the  value  of  the  properties  which  the  United 
Light  &  Power  Company  (of  California)  and  its  subsidiary  cor- 
porations propose  to  transfer  to  the  Consolidated  Electric  Com- 
pany. 

If  we  assume  that  Mr  Wilkinson's  appraisal  is  correct-,  the  over- 
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plus  of  bonds  will  amount  to  $621,000.  If  we  assume  the  ap- 
praisal of  Mr.  Jacobs  to  be  correct,  the  overplus  of  bonds  will 
amount  to  $1,263,000.  Under  the  showing  as  presented,  there- 
fore, the  minimum  which  it  may  be  assumed  could  be  classed  as 
chargeable  against  the  Great  Western  Power  Company  would  be 
$621,000,  of  these  bonds  and  the  maximum  $1,263,000. 

It  has  been  urged  by  the  Great  Western  Power  Company  that 
the  unification  of  these  properties  and  their  absorption  into  the 
Great  Western  Power  Company^s  system  would  result,  through 
unified  administration,  in  special  benefits  to  the 'Great  Western 
Power  Company,  which  would  not  accrue  to  any  other  electric 
corporation  in  a  position  to  purchase  them. 

Mr.  Mortimer  Fleishhacker,  president  of  the  Great  Western 
Power  Company,  testified  that  a  great  saving  could  be  made  in 
the  operation  of  the  property  now  held  by  United  Light  &  Power 
Company  (of  California)  and  its  subsidiary  corporations;  that 
the  contract  for  the  sale  of  power  to  the  San  Francisco-Oakland 
Terminal  Railways  would  be  a  very  profitable  one  to  the  Great 
Western  Power  Company;  and  that  the  additional  steam  service 
to  be  obtained  through  the  acqiiisition  of  certain  of  the  steam 
plants  in  San  Francisco  would  increase  the  earning  possibilities 
of  the  city  electric  plant,  in  subsidiary  ownership  of  the  Great 
Western  Power  Company.  It  was  further  urged  on  bAalf  of 
the  Great  Western  Power  Company  that  the  acquisition  of  the 
United  Light  &  Power  Company  properties  would  give  it  access 
to  very  desirable  business  in  the  central  part  of  the  city  of  Oak- 
land. Mr.  Fleishhacker  made  the  following  statement  in  advo- 
cacy of  the  acquisition  of  these  properties  by  the  Great  Western 
Power  Company  (see  transcript,  pages  84,  85,  86,  and  87)  : 

"In  the  first  place,  answering  your  question  about  the  idea  of 
junking  this  plant,  I  can  say  that  we  have  no  definite  idea  in  re- 
gard to  junking  of  any  of  the  plants.  Our  only  idea  in  doing  that 
would  be  provided  we  could  find  a  more  economical  method  of 
producing  the  same  results.  In  other  words,  if  we  can  produce 
this  current  at  some  future  time  or  the  steam  for  steam  heating 
at  a  less  cost  than  the  existing  companies  are  producing  it,  we 
might  decide  to  alter  the  present  methods  of  production  and  dis- 
continue the  use  of  this  property  as  it  is  now  being  used,  but  only 
to  such  an  extent ;  my  own  idea  is  that  we  will  one  way  or  another  , 
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continue  to  nse  these  plants.  We  may  not  use  them  exactly  as 
they  are  being  used  now.  Some  of  them  will  be  used  as  auxiliary 
plants,  but  I  think  we  will  continue  to  use  them  to  a  great  extent* 
We  will  use  the  property  whenever  we  can,  and  we  will  endeavor 
not  to  discard  any  of  them.  I  think,  as  a  matter  of  fact,  in  the 
practical  working  out  we  will  not  discontinue  the  use  of  very 
much  of  it  Some  of  it  may  be  moved  from  one  place  to  another^ 
In  answering  Senator  Earl's  question  more  specifically,  my  idea 
is  that  by  combining  this  property  with  the  existing  system  of 
the  Great  Western  Power  Company,  we  can  work  out  many  econ- 
omies, and  while  his  property  is  now  in  the  red,  and  in  operating 
as  an  independent  property  probably  always  will  be  in  the  red, 
and  perhaps  get  more  so  as  the  property  gets  older,  by  incorporat- 
ing it  in  the  Great  Western  Power  Company's  system  we  can 
greatly  reduce  or  materially  reduce  the  expensive  operation.  In 
the  first  place,  it  happens  that  this  property  is  more  or  less  in- 
termingled with  the  entire  Great  Western  Power  Company's  sys- 
tem. In  San  Francisco,  for  example,  we  have  a  business  office, 
the  Great  Western  Power  Company  has  solicitors  and  auditors 
and  a  bookkeeping  department,  and  we  can  take  this  right  over. 
It  will  eliminate  the  question  of  salesmanship  entirely.  The 
customers  aire  right  on  our  lines  and  we  can  handle  this  business 
with  very  little  additional  overhead,  and  in  that  way  we  think 
we  can  eliminate  the  red  entirely,  and  show  a  slight  profit  to  begin 
with  on  the  basis  that  we  have  made  our  offer,  and  this  will 
justify  our  guaranty  of  the  bonds.  Our  idea  in  using  as  much  of 
the  physical  property  as  possible  would  naturally  be  so  as  not 
to  have  to  resort  to  this  guaranty,  to  make  the  property  pay  for 
itself,  and  so  the  Great  Western  Power  Company  will  not  be 
obliged  to  advance  any  of  this  money  or  to  supplement  the  interest 
charges  which  we  are  taking  upon  ourselves.  And  the  estimates 
which  I  have  made  rather  show  that  almost  from  the  beginning, 
or  very  soon  from  the  time  we  take  over  the  property,  we  will  be 
able  to  earn  the  interest  on  these  bonds.  I  don't  think  there  will 
be  any  particular  surplus  in  the  beginning,  but  eventually  we  may 
earn  some  surplus,  and  in  that  way  in  the  end  make  a  profit." 

If  this  were  an  entirely  independent  financial  proposition,  I 
should  recommend  to  this  Commission  that  it  should  not  place  its 
sanction  upon  the  financial  plan  as  outlined.  I  am  wining  to 
recommend  a  different  determination  of  this  matter  on  the  sole 
ground  of  the  willingness  of  Great  Western  Power  Company,* 
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through  its  guaranty^  to  assume  such  additional  obligations  aa 
may  be  herein  involved  and  its  assurance  of  its  financial  ability 
to  assume  those  burdens.  Of  course,  such  a  recommendation 
does  not  contain  any  recognition  of  the  value  of  the  properties 
involved  in  this  matter  other  than  their  actual  value,  as  that 
may  be  determined  by  this  Commission  when  it  shall  find  it 
necessary  to  determine  such  value.  I  have  purposely  avoided 
such  a  determination,  merely  summarizing  the  estimates  which 
have  been  presented. 

If  it  becomes  necessary  hereafter  for  this  Commission  to  make 
findings  as  to  rates  for  Consolidated  Electric  Company,  such 
findings,  of  course,  must  be  made  in  the  usual  and  approved 
method,  and  based  upon  the  value  of  the  property  used  and  use- 
ful in  the  service. 

The  evidence  of  the  financial  ability  of  the  Great  Western 
Power  Company,  to  a  large  extent,  is  the  measure  of  its  earnings 
as  shown  in  its  reports  rendered  to  this  Commission.  For  the 
calendar  years  1913  and  1914,  Great  Western  Power  Company 
has  submitted  to  this  Commission  the  following  statement  of 
earnings  and  expenses : 


Items 

Year  Ended 
December  31, 1913 

Year  Ended 
December  31, 1914 

Operating  revenues    

$1,845,702.58 
634,000.17 

$1,989,936.30 

Operating  expenses 

457,794.77 

Net  operating  revenue  

$1,311,612.41 

245,341.54 

697.92 

6,849.10 

6,067.50 

$1,532,141.53 

Other   income — 

Miscellaneous  interest  revenues    .. 
Interest  on  funded  debt  owned  .... 
Miscellaneous   rent    

266,082.03 

173.60 

9,915.00 

Miscellaneous  nonoperating  revenue 

Total   other   income    

$    258,956.06 
1,670,568.47 

$999,678.34 

49,575.33 

260,736.46 

4,218.89 

$    276,170.53 

Gross  corporate  income   , . . . . 

1,808,312.06 

Deductions- 
Interest  accrued  on  funded  debt  . . 

Other  interest  deductions  

Rent    

$1,048,810.89 

67,888.18 

250,512 .  81 

Uncollectible  bills    

6,084.05 
8,531.80 

Amortization  of  debt  discount  and 
expense • 

Total    deductions    

$1,304,209.02 

266,359.45 

543,930.21 

266,359.45 

32,085.26 

15,780.65 

$1,366,827.73 
441,484.33 

Surplus  for  year  carried  to  corporate 
surplus  account  ». 

Surplus  beginning  year   

826,594.27 

441,484.33 

745  38 

Brought  forward  from  income  account 
Mific^llapeous  additions    ..  t  ....->.  ^ 

Miscellaneous   deductions    ...•«..... 

100,245.41 

Surplus  end  of  year    

$826,594.27 

$1,168,678.57 
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It  appears  from  the  testimony  in  this  proceeding  that  the 
creditors,  with  a  few  exceptions,  have  signified  in  written  form 
their  agreement  to  the  plan  of  reorganization  as  herein  proposed. 
Out  of  a  total  of  $2,975,905.96  represented  by  creditors,  all  but 
the  holders  of  less  than  $1,000  have  received  payment,  or  have 
joined  in  the  plans  of  reorganization,  and  have  expressed  in 
writing  their  willingness  to  accept  in  lieu  of  their  present  hold- 
ings the  new  securities  which  it  is  proposed  that  the  Consolidated 
Electric  Company  shall  issue.  This  plan  appears  to  have  the 
sanction  (fi  all  interests  directly  involved,  and  if,  consistently, 
this  Commission  can  approve  its  adoption,  it  is  my  desire  and  be- 
lief that  the  Commission  should  do  so.  This  Commission,  of 
course,  could  not  be  properly  importuned  to  approve  this  plan 
if  it  contemplated  an  undue  or  unusual  burden  upon  the  present 
patrons  of  either  United  Light  &  Power  Company  and  its  sub- 
sidiaries, or  of  the  Great  Western  Power  Company  and  its  sub- 
sidiaries. 

It  will  be  my  purpose  to  recommend  in  the  order  that  such  au- 
thorization as  may  be  given  shall  contain  the  reservation  that 
such  issue  of  securities  as  may  be  approved  shall  not  either 
directly  or  indirectly  be  used  as  a  basis  to  place  an  additional 
cost  or  burden  upon  any  consumer  or  patron  of  any  of  the  utilities 
herein  concerned,  beyond  such  cost  as  should  properly  be  imposed, 
based  upon  the  fair  value  of  the  properties  involved. 

It  has  been  the  experience  of  this  Commission  that  a  guaranty 
may  be  either  an  empty  guaranty  of  words,  or  a  contract  to  be 
performed  in  good  faith.  We  take  it,  of  course,  that  in  offering 
to  guarantee  the  principal  and  interest  of  the  bonds  of  Consoli- 
dated Electric  Company,  the  Great  Western  Power  Company 
means  in  good  faith  to  stand  sponsor,  if  need  be,  for  these  bonds. 

In  fact,  the  plan  outlined  in  the  submission  of  this  matter  to 
the  Commission  provides  for  the  purchase  by  Great  Western 
Power  Company  of  $400,000  of  the  bonds  of  Consolidated 
Electric  Company  which  it  is  herein  proposed  to  issua 

This  agreement  on  the  part  of  the  Great  Western  Power  Com- 
pany is  expressed  in  a  contract  with  Mr.  E.  W.  Wilson  (marked 
Exhibit  No.  6)  in  connection  with  this  application.  This  con- 
tract provides  that  the  Great  Western  Power  Company  shall  pur- 
chase from  E.  W.  Wilson,  or  his  nominee  or  nominees,  at  par, 
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$4.00,000,  face  value  of  bonds  of  Consolidated  Electric  Company, 
as  follows: 

One  hundred  thousand  dollars  face  value  to  be  purchased  up- 
on the  execution  of  the  agreements  conveying  the  property  here- 
in referred  to  from  E.  W.  Wilson  to  Consolidated  Electric  Com- 
pany. 

One  hundred  thousand  dollars  to  be  purchased  within  twelve 
months  after  said  conveyance. 

One  hundred  thousand  dollars  face  value  to  be  purchased 
within  two  years  after  said  conveyance.  v 

One  hundred  thousand  dollars  face  value  to  be  purchased 
within  three  years  after  said  conveyance. 

The  effect  of  this  contract  is  to  bind  the  Great  Western  Power 
Company  to  acquire  from  the  present  creditors  of  United  Light 
&  Power  Company  (of  California)  and  of  United  Light  &  Power 
Company  (of  New  Jersey)  $400,000  face  value  of  the  bonds 
which  Consolidated  Electric  Company  desires  to  issue  to  them. 
If  this  agreement  is  carried  out,  it  will,  within  three  years,  have 
reduced  the  bonds  which  the  plan  now  under  submission  con- 
templates shall  be  outstanding  against  Consolidated  Electric 
Company  and  its  subsidiaries  in  the  hands  of  the  general  public 
from  $2,593,000  to  $2,193,000.  It  is  intended  also  that  $71,- 
000  of  the  Consolidated  Electric  Company's  bonds  shall  be  is- 
sued to  Great  Western  Power  Company  in  exchange  for  its 
guaranty,  and  also  for  the  purpose  of  making  up  the  discount  to 
reimburse  the  Great  Western  Power  Company  for  such  discount 
allowance  in  the  purchase  of  $400,000  of  bonds.  As  this  $71,- 
000  of  bonds  pass  into  the  hands  of  Great  Western  Power  Com- 
pany, they  will  serve  to  reduce  the  remaining  bonds  of  Consoli- 
dated Electric  Company  outstanding  to  the  amount  of  $2,122,000. 
As  Great  Western  Power  Company  will  be  the  owner  of  the 
stock  of  Consolidated  Electric  Company,  this  plan  gives  a  much 
more  favorable  aspect  to  the  proposals  herein  presented. 

The  mortgage  or  deed  of  trust  submitted  by  Consolidated 
Electric  Company  contains  no  provision  for  a  sinking  fund.  It 
will  be  possible,  however,  that  the  plan  under  which  the  Great 
Western  Power  Company  proposes  to  acquire  the  bonds  of  Con- 
solidated Electric  Company  may  operate  to  fulfil  in  a  large  part 
the  functions  of  a  sinking  fund.     A  light  additional  sinking 
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fund  and  an  expression  of  the  guaranty  in  concrete  form  would . 
appear  to  be  desirable  so  that  the  Commission  might  give  its  ap- 
proval to  the  general  plan  under  consideration. 

Protests  have  been  filed  in  this  matter  by  persons  who  urge 
that  they  have  claims  against  the  United  Properties  Company 
and  assert  that  the  United  Properties  Company  is  interested  in 
the  stock  of  the  United  Light  &  Power  Company  (of  New  Jersey) 
and,  therefore,  in  its  subsidiaries.  These  protestants  maintain 
that  if  the  properties  are  allowed  to  be  transferred,  as  is  herein 
requested,  they  will  be  injured  to  the  extent  that  assets  upon 
which  they  now  look  for  relief  may  be  removed  beyond  their 
power  to  recover. 

I  would  be  inclined  to  go  into  this  more  deeply  were  it  not 
for  the  fact  that  the  evidence  before  me  does  not  lead  me  to 
believe  that  there  is  value  in  the  stock  of  the  United  Light  & 
Power  Company  (of  California)  or  of  the  United  Light  & 
Power  Company  (of  !N"ew  Jersey),  On  the  contrary,  the  investi- 
gations which  have  been  made,  and  the  evidence  which  has  been 
introduced,  have  led  me  to  the  conclusion  that  these  companies 
have  an  indebtedness  beyond  the  value  of  their  properties,  and 
are  operating  at  a  loss. 

It  would  avail  nothing,  as  I  understand  this  matter,  if  this 
stock  were  available  for  the  creditors  of  the  United  Properties 
Company,  as  I  do  not  believe  there  is  value  therein.  I  take  this 
position  in  regard  to  these  protestants  more  readily  by  reasoni 
of  the  fact  that  they  may,  of  course,  have  recourse  to  the  proper 
tribunal  to  protect  whatever  rights  they  have  in  this  matter. 

A  protest  has  also  been  filed  in  this  matter  by  certain  minority^ 
stockholders  of  the  Central  Oakland  Light  &  Power  Company.. 
They  protest  that  the  transaction  as  proposed  gives  them  notiing 
for  their  stock,  although  they  allege  that  they  have  paid  cash 
therefor.  If  it  appears  that  the  sale  of  these  properties  was 
regularly  authorized  by  the  controlling  stock  interests  accord- 
ing to  law,  and,  in  the  absence  of  an  allegation  of  fraud,  it  is  dif- 
ficult for  me  to  see  upon  what  basis  this  Commission  could  give 
heed  to  the  request  of  the  minority  interests  of  this  stock  us 
against  the  controlling  majority  interests. 

While  it  may  be  that  the  minority  stockholders  in  the  Central 
Oakland  Light  &  Power  Company  may  not,  under  thia  plan,  atr 
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■  tain  what  they  believe  to  be  their  due,  they  have  not  presented 
sufficient  evidence  upon  which  this  Commission  may  act.  They 
have  directed  the  Commission's  attention  to  their  situation,  but 
have  not  supported  their  claims  by  evidence  upon  which  this  Com- 
mission can  base  a  finding  that  their  interests  are  being  sacrificed. 

In  this  proceeding  Consolidated  Electric  Company  has  also  pe- 
titioned the  Commission  for  authority  to  execute  a  contract 
(marked  exhibit  No.  4)  for  delivery  of  electric  energy  to  the 
San  Francisco-Oakland  Terminal  Railways. 

The  San  Francisco-Oakland  Terminal  Eailways  is  now  pur- 
chasing power  from  United  Light  &  Power  Company  (of  Cali- 
fornia) under  a  contract  the  reasonableness  of  which  is  now  uuder 
consideration  by  the  Commission  in  case  No.  779.  In  the  pres- 
ent proceeding  Consolidated  Electric  Company  asks  this  Com- 
mission to  approve  a  contract  to  which  the  San  Francisco-Oak- 
land Terminal  Railways  has  not  subscribed.  It  would  be  idle 
for  this  Commission  to  approve  a  contract  to  which  both  parties 
have  not  subscribed,  and,  therefore,  I  am  obliged  to  recommend 
the  dismissal  of  that  portion  of  this  application. 

In  this  application  Consolidated  Electric  Company  also  re- 
quests authority  to  issue  100  shares  of  its  capital  stock  at  the 
par  value  of  $100  per  share.  This  will  be  the  entire  issue  of 
capital  stock  of  this  company.  It  is  proposed  to  issue  this  stock, 
with  the  exception  of  enough  shares  to  qualify  directors,  to  Great 
Western  Power  Company.  As  this  is  only  a  nominal  amount, 
intended  merely  as  representative  of  ownership  of  the  equity,  1 
shall  recommend  that  this  portion  of  the  application  be  granted. 

I  am  mindful  of  the  fact  that  the  nature  of  the  lease,  under 
the  terms  of  which  United  Light  &  Power  Company  (of  Cali- 
fornia) holds  possession  of  and  operates  the  Yerba  Buena  steam 
plant  of  the  San  Francisco-Oakland  Terminal  Railways,  is  sub- 
ject to  serious  objection,  as  is  more  particularly  specified  in  the 
findings  and  order  of  this  Commission  in  case  No.  779.  Any 
authority  herein  given  as  to  the  transfer  of  this  lease,  or  contracts 
involved  therein  or  in  connection  therewith,  must  be  given,  of 
course,  with  the  reservation  that  this  Commission  does  not,  by 
such  authority,  in  any  degree  place  its  approval  upon  that  lease 
or  the  agreements  or  contracts  in  connection  therewith.  Tho 
authorization  will  merely  permit  the  United  Light  &  Power 
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Company  (of  California)  to  tranflfer  to  Mr.  E.  W.  Wilson,  and 
will  permit  Mr.  E.  W.  Wilson  thence  to  transfer  to  Consolidated 
Electric  Company,  such  leaseholds,  contracts,  or  agreements  to 
which  United  Light  &  Power  Company  (of  California)  may  be 
a  party  in  connection  with  its  operation  of  the  Yerba  Euena  steam 
plant.  This  Commission  will,  of  course,  reserve  any  authority  it 
may  have  to  pass  upon  the  reasonableness  of  such  matters  in- 
volved in  these  leases,  agreements,  or  contracts  which  may  come 
within  its  jurisdiction. 

In  accordance  with  the  findings  as  set  forth  in  the  foregoing 
opinion,  I  submit  the  following  form  of  order: 

ORDER. 

United  Light  &  Power  Company  (of  California),  Equitable 
Light  &  Power  Company,  Consumers  Light  &  Power  Company, 
Southside  Light  &  Power  Company,  Central  Oakland  Light  & 
Power  Company,  United  Light  &  Power  Company  (of  New 
Jersey),  Consolidated  Electric  Company,  Great  Western  Power 
Company,  and  E.  W.  Wilson  having  applied  to  this  Commission 
for  an  order  authorizing  the  following : 

1.  United  Light  &  Power  Company  (of  California),  Equi- 
table Light  &  Power  Company,  Consumers  Light  &  Power  Com- 
pany, Southside  Light  &  Power  Company,  Central  Oakland 
Light  &  Power  Company,  and  United  Light  &  Power  Company 
(of  Xew  Jersey)  to  sell,  transfer,  and  convey  to  E.  W.  Wilson, 
of  the  city  and  county  of  San  Francisco,  all  their  property  of 
every  kind  whatsoever; 

2.  E.  W.  Wilson  to  transfer  and  Consolidate  Electric  Com- 
pany to  purchase  from  said  E.  W.  Wilson  said  property ; 

3.  Consolidated  Electric  Company  to  execute  a  mortgage  and 
deed  of  trust  in  the  form  filed  herewith  to  secure  the  payment  of 
the  principal  and  interest  upon  its  5  per  cent  forty-year  gold 
bonds  in  the  aggregate  face  amount  of  $3,000,000; 

4.  Consolidated  Electric  Company  to  issue  all  of  its  capital 
stock  consisting  of  100  shares  of  the  par  value  of  $100  per  share 
to  Great  Western  Power  Company,  excepting  such  shares  as  may 
be  necessary  to  qualify  directors; 

6.  Consolidated  Electric  Company  to  issue  its  5  per  cent  forty* 


Digitized  by  LjOOQ IC 


838  CALIFORNIA  RAILROAD  COMMISSION. 

year  gold  bonds  to  be  secured  by  said  mortgage  in  the  face 
amount  of  $2,593,000,  and  to  use  said  bonds  or  the  proceeds 
thereof  for  the  following  purposes : 

(a)  Two  million  two  hundred  and  seven  thousand  dollars  face 
Taliie  of  bonds  to  be  delivered  to  E.  W.  Wilson  in  payment  of 
the  purchase  price  of  properties  hereinbefore  described ; 

(b)  Two  hundred  and  forty-three  thousand  dollars  face  value 
of  bonds  to  be  issued  from  time  to  time  in  exchange  for  a  like 
amount  of  bonds  of  Consumers  Light  &  Power  Company  and  of 
Central  Oakland  Light  &  Power  Company ; 

(c)  Seventy-one  thousand  dollars  face  value  of  bonds  to  be 
issued  to  Great  Western  Power  Company  in  part  consideration 
for  the  guaranty  by  said  Great  Western  Power  Company  of  the 
principal  and  interest  upon  the  bonds  of  Consolidated  Electric 
Company,  and  the  performance  of  a  proposed  contract  between 
Consolidated  Electric  Company  and  San  Francisco-Oakland  Te^ 
minal  Railways ; 

(d)  Seventy-two  thousand  dollars  face  value  of  bonds  to  be 
issued  for  the  payment  of  expenses  incident  to  rehabilitating  the 
aforesaid  properties  to  be  purchased  from  said  E.  W.  Wilson; 

6.  Great  Western  Power  Company  to  guarantee  the  payment 
of  the  principal  and  interest  upon  the  bonds  of  Consolidated 
Electric  Company,  to  be  issued  under  the  aforesaid  mortgage  or 
deed  of  trust; 

7.  Great  Western  Power  Company  to  purchase  $400,000  face 
value  of  bonds  of  Consolidated  Electric  Company  from  E.  W. 
Wilson  as  per  agreement  marked  exhibit  No.  6  attached  to  this 
application ; 

8.  Consolidated  Electric  Company  to  execute  a  contract 
marked  exhibit  No.  4,  for  the  delivery  of  electric  energy  to  the 
San  Francisco-Oakland  Terminal  Eailways ; 

9.  Great  Western  Power  Company  to  guarantee  the  perform- 
ance by  Consolidated  Electric  Company  of  the  contract  referred 
to  in  t  8 ; 

10.  Great  Western  Power  Company  to  purchase  the  capital 
stock  of  Consolidated  Electric  Company  as  aforesaid; 

11.  E.  W.  Wilson  to  acquire : 

(a)  Nine  thousand  two  hundred  and  forty-eight  shares  of  the 
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par  value  of  $10  each  of  common  stock  of  Consumers  Light  & 
Power  Company ; 

(b)  Fifty  thousand  shares  of  the  par  value  of  $10  each  of 
common  stock  of  Equitable  Light  &  Power  Company ; 

(c)  Twenty-five  thousand  shares  of  the  par  value  of  $10  each 
of  preferred  stock  of  Equitable  Light  &  Power  Company ; 

(d)  Seventy  thousand  two  hundred  and  eight  shares  of  the  par 
value  of  $10  each  of  common  stock  of  Central  Oakland  Light  & 
Power  Company; 

(e)  Eighteen  thousand  seven  hundred  and  seven  shares  of  the 
par  value  of  $10  each  of  preferred  stock  of  Central  Oakland  Light 
&  Power  Company ; 

(f )  Seventy-five  thousand  shares  of  the  par  value  of  $10  each 
of  common  stock  of  Southside  Light  &  Power  Company ; 

(g)  Twenty-five  thousand  shares  of  the  par  value  of  $10  each 
of  preferred  stock  of  Southside  Light  &  Power  Company ; 

(h)  Thirty  thousand  shares  of  the  par  value  of  $100  each  of 
common  stock  of  United  Light  &  Power  Company  (of  New 
Jersey) ; 

(i)  Three  hundred  ninety-eight  thousand  two  hundred  and 
thirteen  shares  of  the  par  value  of  $10  each  of  the  common  stock 
of  United  Light  &  Power  Company  (of  California) ; 

(j)  One  hundred  ninety-nine  thousand  six  hundred  and  ten 
shares  of  the  par  value  of  $10  each  of  preferred  stock  of  United 
Light  &  Power  Company  (of  California)  ; 

12.  E.  W.  Wilson  to  sell  and  Consolidated  Electric  Company 
to  purchase  the  stock  of  the  companies  mentioned  in  the  last  pre- 
ceding paragraph — 

— and  a  public  hearing  having  been  held,  and  it  appearing  that 
the  public  interests  will  be  served  by  the  sale  and  conveyance  of 
these  properties,  and  by  the  execution  of  the  contracts  and  guar- 
anties as  set  forth  in  the  foregoing  opinion,  and  that  the  stocks 
and  bonds  which  the  applicants  herein  propose  to  issue  are  not. 
in  whole  or  in  part,  reasonably  chargeable  to  operating  expenses 
or  to  income, 

It  is  hereby  ordered  that  United  Light  &  Power  Company  (of 
California),  Equitable  Light  &  Power  Company,  Consumers 
Light  &  Power  Company,  Southside  Light  &  Power  Company, 
Central  Oakland  Light  &  Power  Company,  and  United  Light  & 
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Power  Company  (of  New  Jersey)  be  granted  authority,  and  they 
are  hereby  granted  authority,  to  sell,  transfer,  and  convey  to  E. 
W.  Wilson,  of  the  city  and  county  of  San  Francisco,  all  of  their 
property  of  every  kind  whatsoever. 

It  is  further  ordered  that  E.  W.  Wilson  be  granted  authority, 
and  he  is  hereby  granted  authority,  to  transfer  to  Consolidated 
Electric  Company  the  properties  of  United  Light  &  Power  Com- 
pany (of  California),  Equitable  Light  &  Power  Company,  Cen- 
tral Oakland  Light  &  Power  Company,  and  United  Light  & 
Power  Company  (of  New  Jersey)  referred  to  in  the  forgoing 
paragraph. 

It  is  further  ordered  that  Consolidated  Electric  Company  be 
granted  authority,  and  it  is  hereby  granted  authority,  to  execute 
a  mortgage  and  deed  of  trust  substantially  in  the  form  filed  in 
connection  with  the  application  herein  and  marked  exhibit  No. 
7,  said  mortgage  and  deed  of  trust  being  in  the  form  of  an  inden- 
ture between  Consolidated  Electric  Company  and  Anglo-Cali- 
fornia Trust  Company  of  San  Francisco,  trustee,  as  security  for 
the  payment  of  the  principal  and  interest  upon  the  proposed  issue 
of  $3,000,000  of  5  per  cent  forty-year  gold  bonds ;  provided  that 
provision  shall  be  made  in  said  trust  indenture  for  a  sinking 
fund  to  apply  toward  the  retirement  of  the  bonds  to  be  issued 
under  said  trust  agreement,'  said  sinking  fund  to  consist  annually, 
beginning  in  1920,  of  a  sum  sufficient  to  retire  not  less  than  1  per 
cent  of  the  bonds  outstanding  under  said  trust  indenture,  said 
sum  to  be  applied  annually  to  the  retirement  of  the  bonds  issued 
under  said  trust  indenture  in  such  amount  that  the  bonds  re- 
tired annually  shall  not  be  less  than  1  per  cent  of  the  whole 
amount  of  the  bonds  then  outstanding. 

It  is  further  ordered  that  Consolidated  Electric  Company  be 
granted  authority,  and  it  is  hereby  granted  authority,  to  issue  to 
great  Western  Power  Company  100  shares  of  its  capital  stock 
of  the  par  value  of  $100  per  share,  or  to  issue  any  part  of  said  100 
shares  to  such  persons  as  Great  Western  Power  Company  may 
designate  to  act  as  directors  of  Consolidated  Electric  Company. 

It  is  further  ordered  that  Consolidated  Electric  Company  be 
granted  authority,  and  it  is  hereby  granted  authority,  to  issue 
$2,593,000  face  value  of  its  5  per  cent  forty-year  bonds  under 
its  mortgage  and  deed  of  trust  to  Anglo-California  Trust  Corn- 
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pany,  trustee  (a  copy  of  which  has  been  filed  as  exhibit  No.  7  in 
connection  with  this  application),  to  which  reference  is  hereby 
made,  said  bonds  to  be  delivered  as  follows : 

(a)  Two  million  two  hundred  and  seven  thousand  dollars  face 
value,  of  said  bonds  to  be  delivered  to  E.  W.  Wilson  in  pa\'Tnent 
of  the  purchase  price  of  the  properties  to  be  conveyed  by  E.  W. 
Wilson  to  Consolidated  Electric  Company ;  on  the  condition  that 
said  $2,207,000  of  bonds  to  be  issued  to  E.  W.  Wilson  shall  be 
used  by  said  Wilson  for  the  purpose  of  making  a  settlement  with 
the  secured  and  unsecured  creditors  of  United  Light  &  Power 
Company  (of  California)  and  of  United  Light  &  Power  Company 
(of  Xew  Jersey)  in  accordance  with  the  terms  of  said  proposed 
settlement  as  filed  by  the  applicants  herein  and  as  more  specific- 
ally set  forth  in  the  foregoing  opinion ; 

(b)  Two  hundred  and  forty-three  thousand  dollars  face  value 
of  said  bonds  to  be  issued  from  time  to  time  in  exchange  for  the 
purpose  of  paying  $100,000  face  value  of  bonds  of  Consumers 
Light  &  Power  Company  and  $143,000  face  value  of  bonds  of 
Central  Oakland  Light  &  Power  Company;  said  $243,000.  of 
bonds  to  be  so  issued  that  for  every  bond  of  Consolidated  Elec- 
tric Company  issued  under  this  section  of  the  order  there  shall 
be  paid,  discharged,  or  retired  a  bond  of  like  amount  of  Con- 
sumers Light  &  Power  Company  or  of  Central  Oakland  Light  & 
Power  Company ; 

(c)  Seventy-one  thousand  dollars  face  value  of  bonds  to  be 
issued  to  Great  Western  Power  Company  in  part  consideration 
for  the  guaranty  by  said  Great  Western  Power  Company,  and 
more  specifically  to  provide  an  equitable  discount  at  which  Great 
Western  Power  Company  shall  repurchase  $400,000  of  bonds 
herein  authorized  to  be  issued;  provided,  the  $71,000  of  bonds 
herein  authorized  to  be  issued  to  Great  Western  Power  Company 
shall  be  held  by  Great  Western  Power  Company  in  A  special  fund 
which  shall  constitute  a  special  sinking  fund,  and  the  bonds  placed 
therein  shall  be  canceled,  or  provided  that  Great  Western  Power 
Company  shall  place  said  $71,000  of  bonds  with  the  trustee  under 
the  mortgage  to  be  executed  by  Consolidated  Electric  Company 
to  be  held  by  said  trustee  as  a  special  sinking  fund ; 

(d)  Seventy-two  thousand  dollars  face  value  of  said  bonds  to 
be  issued  for  the  purpose  of  raising  funds  which  shall  be  used  in 
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the  rehabilitation  of  the  properties  to  be  acquired  under  this 
order  by  Consolidated  Electric  Company  or  for  additions  and 
betterments  to  said  properties,  said  bonds  to  be  sold  at  not  less 
than  80  per  cent  of  their  face  value  plus  accrued  interest  there- 
on. 

It  is  furthered  ordered  that  Great  Western  Power  Company 
be  granted  authority,  and  it  is  hereby  granted  authority,  to  guar- 
antee the  payment  of  principal  and  interest  upon  the  bonds  here- 
in authorized  to  be  issued  by  Consolidated  Electric  Company  and 
which  may  hereafter  be  issued  by  Consolidated  Electric  Company 
under  its  mortgage  and  deed  of  trust  to  Anglo-California  Trust 
Company,  trustee,  heretofore  referred  to  as  exhibit  No.  7. 

It  is  further  ordered  that  Great  Western  Power  Company  be 
granted  authority,  and  it  is  hereby  granted  authority,  to  purchase 
$400,000  face  value  of  bonds  of  Consolidated  Electric  Company 
from  E.  W.  Wilson,  or  his  nominees,  in  accordance  with  an  agree- 
ment between  said  Consolidated  Electric  Company  and  said  E. 
W.  Wilson,  filed  with  the  application  herein  and  marked  exhibit 
No.  6,  on  the  condition  that  said  $400,000  of  bonds  when  pur- 
chased shall  be  held  by  Great  Western  Power  Company  in  a 
special  fund  as  a  sinking  fund,  and  that  such  bonds  when  placed 
in  said  special  sinking  fund  shall  be  canceled,  or  on  the  condition 
that  Great  Western  Power  Company  shall  place  said  $400,000 
of  bonds  when  purchased  with  the  trustee  under  the  mortgage  to 
be  executed  by  Consolidated  Electric  Company  to  secure  the  pay- 
ment of  its  bonds,  said  $400,000  of  bonds  to  be  held  in  a  special 
blinking  fund  by  said  trustee. 

It  is  further  ordered  that  the  application  of  Consolidated  Elec- 
tric Company  that  this  Commission  approve  the  proposed  contract 
for  the  sale  of  electric  energy  to  San  Francisco-Oakland  Terminal 
Eailways,  filed  in  connection  with  the  application  herein  as  ex- 
hibit No.  4,  be  dismissed,  for  the  reason  that  San  Francisco-Oak- 
land Terminal  Railways  is  not  a  party  to  the  application  for  the 
approval  of  said  contract,  such  dismissal  to  be  without  prejudice 
to  the  right  of  Consolidated  Electric  Company  to  renew  such  ap- 
plication when  it  shall  have  obtained  the  signature  of  San  Fran- 
cisco-Oakland Terminal  Railways  to  such  contract. 

It  is  further  ordered  that  the  application  of  Great  Western 
Power  Company  to  guarantee  the  performance  by  Consolidated 
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Electric  Company  of  the  contract  for  the  sale  of  electric  energy 
referred  to  in  the  foregoing  paragraph  be  dismissed  without  prej- 
udice to  the  right  of  Great  Western  Power  Company  to  renew 
such  application  when  Consolidated  Electric  Company  and  San 
Francisco-Oakland  Terminal  Eailways  shall  have  reached  an 
agreement,  and  shall  have  applied  to  this  Commission  jointly  for 
the  approval  of  a  contract  for  the  sale  of  electric  energy  by  Con- 
solidated Electric  Company  to  said  San  Francisco-Oakland  Ter- 
minal Railways. 

It  is  further  ordered  that  Great  Western  Power  Company  be 
granted  authority,  and  it  is  hereby  granted  authority,  to  purchase 
100  shares  of  the  capital  stock  of  Consolidated  Electric  Company 
of  the  par  value  of  $100  per  share,  or  such  part  thereof  as  it  may 
desire  to  acquire,  provided  that  Great  Western  Power  Company 
shall  acquire  and  purchase  not  less  than  95  shares  of  said  stock. 

It  is  furthered  ordered  that  E.  W.  Wilson  be  granted  authority, 
and  he  is  hereby  granted  authority,  to  acquire  the  following 
stocks: 

(a)  Nine  thousand  two  hundred  and  forty-eight  shares  of  the 
par  value  of  $10  each  of  common  stock  of  Consumers  Light  & 
Bower  Company ; 

(b)  Fifty  thousand  shares  of  the  par  value  of  $10  each  of 
common  stock  of  Equitable  Light  &  Power  Company ; 

(c)  Twenty-five  thousand  shares  of  the  par  value  of  $10  each 
of  preferred  stock  of  Equitable  Light  &  Power  Company ; 

(d)  Seventy  thousand  two  hundred  and  eight  shares  of  the 
par  value  of  $10  each  of  common  stock  of  Central  Oakland  Light 
&  Power  Company; 

(e)  Eighteen  thousand  seven  hundred  and  seven  shares  of 
the  par  value  of  $10  each  of  preferred  stock  of  Central  Oakland 
Light  &  Power  Company ; 

(f)  Seventy-five  thousand  shares  of  the  par  value  of  $10  each 
of  common  stock  of  Southside  Light  &  Power  Company ; 

(g)  Twenty-five  thousand  shares  of  the  par  value  of  $10  each 
of  preferred  stock  of  Southside  Light  &  Power  Company ; 

(h)  Thirty  thousand  shares  of  the  par  value  of  $100  each  of 
common  stock  of  United  Light  &  Power  Company  (of  New 
Jersey) ; 

(i)  Three  hundred  and  ninety-eight  thousand  two  hundred 


i 


Digitized  by  LjOOQ IC 


844  CALIFORNIA  RAILROAD  COMMISSION. 

and  thirteen  shares  of  the  par  value  of  $10  each  of  common  stock 
of  United  Light  &  Power  Company  (of  California)  ; 

(j)  One  hundred  and  ninety-nine  thousand  six  hundred  and 
ten  shares  of  the  par  value  of  $10  each  of  preferred  stock  of 
United  Light  &  Power  Company  (of  California). 

It  is  further  ordered  that  Consolidated  Electric  Company  be 
granted  authority,  and  it  is  hereby  granted  authority,  to  acquire 
the  following  stocks : 

(a)  Kine  thousand  two  hundred  and  forty-eight  shares  of  the 
pai*  value  of  $10  each  of  common  stock  of  Consumers  Light  k 
Power  Company; 

(b)  Fifty  thousand  shares  of  the  par  value  of  $10  each  of 
common  stock  of  Equitable  Light  &  Power  Company ; 

(c)  Twenty-five  thousand  shares  of  the  par  value  of  $10  each 
of  preferred  stock  of  Equitable  Light  &  Power  Company ; 

(d)  Seventy  thousand  two  hundred  and  eight  shares  of  the  par 
value  of  $10  each  of  common  stock  of  Central  Oakland  Light  & 
Power  Company; 

(e)  Eighteen  thousand  seven  hundred  and  seven  shares  of  the 
par  value  of  $10  each  of  preferred  stock  of  Central  Oakland 
Light  &  Power  Company ;  ^ 

(f)  Seventy-five  thousand  shares  of  the  par  value  of  $10  each 
of  common  stock  of  Southside  Light  &  Pow'^er  Company; 

(g)  Twenty-five  thousand  shares  of  the  p^r  value  of  $10  each 
of  preferred  stock  of  Southside  Light  &  Pow"er  Company; 

(h)  Thirty  thousand  shares  of  the  par  valute  of  $100  each  of 
common  stock  of  United  Light  &  Power  Coi?^pany  (of  Kew 
Jersey) ;  V 

(i)  Three  hundred  and  ninety-eight  thousand  tw^  hundred  and 
thirteen  shares  of  the  par  value  of  $10  each  of  comnX^OR  stock  of 
the  United  Light  &  Power  Company  (of  California)  ;• 

(j)  One  hundred  and  ninety-nine  thousand  six  hiif  cired  and 
ten  shares  of  the  par  value  of  $10  each  of  preferred  stV^k  of  the 
United  Light  &  Power  Company  (of  California).  ^ 

The  authority  herein  granted  as  to  all  of  the  specific  aV^^^^^^^" 
tions  herein  recited  is  given  upon  the  following  conditicV^,  and 
not  otherwise :  I 

1.  A  good  and  sufficient  deed  shall  be  given  to  E.  W.  (Wilson 
for  the  properties  herein  authorized  to  be  transferred  to  hil^j  ^^ 

\ 
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a  good  and  sufficient  deed  shall  be  given  by  Mr.  Wilson  for  all 
of  the  properties  herein  authorized  to  be  transferred  by  him  to 
Consolidated  Electric  Company. 

S.  Great  Western  Power  Company  shall  carry  out  in  good 
faith  its  guaranty  of  the  payment  of  principal  and  interest  of 
the  bonds  herein  authorized  to  be  issued,  and  shall  also  carry  out 
in  good  faith  its  contract  with  E.  W.  Wilson  to  purchase  $400,- 
000  of  the  bonds  herein  authorized  to  be  issued. 

3.  Great  Western  Power  Company  shall  execute  an  indenture 
with  the  trustee  under  the  deed  of  trust  securing  the  bonds  to  be 
issued  by  Consolidated  Electric  Company,  under  the  terms  of 
which  Great  Western  Power  Company  shall  obligate  itself  to  pur- 
chase bonds  of  Consolidated  Electric  Company  as  follows : 

One  hundred  thousand  dollars  face  value  to  be  purchased  upon 
the  execution  and  delivery  of  the  deed  conveying  the  properties 
heretofore  referred  to  from  E.  W.  Wilson  to  Consolidated  Elec- 
tric Company ; 

One  hundred  thousand  dollars  face  value  to  be  purchased  with- 
in twelve  months  after  said  conveyance; 

One  hundred  thousand  dollars  face  value  to  be  purchased  with- 
in two  years  after  said  conveyance ; 

One  hundred  thousand  thousand  dollars  face  value  to  be  pur- 
chased within  three  years  after  said  conveyance; 
— said  bonds,  when  purchased,  to  be  held  by  Great  Western 
Power  Company  in  a  special  fund  as  a  sinking  fund,  and  to  be 
canceled  when  placed  in  said  sinking  fund,  or  said  bonds  when 
purchased  to  be  placed  with  the  trustee,  heretofore  referred  to, 
under  the  mortgage  and  to  be  held  by  said  trustee  as  a  special 
sinking  fund. 

4.  The  authorizations  herein  given  as  to  conveyances  of  prop- 
erty, execution  of  contracts,  or  issue  of  stocks  and  bonds,  shall  not 
be  binding  upon  this  Commission,  or  any  other  public  authority, 
as  a  finding  value  of  the  properties  herein  concerned  or  any  of 
them,  it  being  the  purpose  of  this  Commission  in  this  matter,  as- 
set forth  in  the  foregoing  opinion,  to  grant  this  application  to  a. 
large  extent  upon  the  guaranty  of  the  Great  Western  Power  Com- 
pany, with  the  condition  that  such  guaranty  shall  not  be  used  ta 
impose  rates  or  charges  upon  the  patrons  of  said  Great  Western 
Power  Company  which  would  not  be  just  and  reasonable  rates,, 
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based  upon  the  value  of  the  properties  of  said  Great  Western 
Power  Company. 

5.  The  authorizations  herein  given  as  to  conveyances  of  prop- 
erty, execution  of  contracts,  or  issue  of  stocks  and  bonds,  shall 
not  be  binding  upon  this  Commission,  or  other  public  authority, 
as  a  finding  of  value  of  the  properties  herein  concerned  or  any  of 
them,  or  of  the  properties  authorized  to  be  acquired  by  Consoli- 
dated Electric  Company,  it  being  the  purpose  of  this  Commission, 
as  specifically  set  forth  in  the  foregoing  opinion,  to  grant  this  ap- 
plication upon  the  condition  that  the  authorization  herein  should 
not  be  advanced  as  a  cause  or  a  reason  for  a  rate  or  charge  in 
any  way  different  from  such  rate  or  charge  as  would  be  a  just 
and  reasonable  rate  based  upon  the  actual  value  of  the  properties 
to  be  acquired  by  the  Consolidated  Electric  Company. 

6.  The  authorization  herein  given  as  to  the  conveyance  of 
property,  execution  of  contracts,  or  issue  of  stocks  and  bonds, 
shall  not  be  binding  upon  this  Commission  or  any  other  public 
authority  as  an  approval  of  the  terms  of  the  lease  under  which 
United  Light  &  Power  Company  (of  California)  operates  the 
Yerba  Buena  steam  plant  of  the  San  Francisco-Oakland  Terminal 
Railways,  in  Oakland,  nor  of  the  agreements  or  contracts  in  con- 
nection with  said  lease  which  may  come  within  the  jurisdiction 
of  this  Commission;  this  Commission  specifically  reserving  any 
authority  it  may  have  as  to  the  matters  contained  in  such  leases, 
agreements,  or  contracts  for  determination  hereafter  if  necessity 
should  arise. 

7.  The  guaranty  of  the  principal  and  interest  of  the  bonds  of 
Consolidated  Electric  Company  by  Great  Western  Power  Com- 
pany shall  be  in  the  form  of  an  indenture  between  said  Great 
Western  Power  Company  and  the  trustee  under  the  mortgage 
securing  the  bonds  to  be  issued  by  said  Consolidated  Electric 
Company ;  said  indenture  to  contain  in  clear  language  the  definite 
and  exact  form  of  guaranty  by  Great  Western  Power  Company. 

8.  Consolidated  Electric  Company  shall  keep  separate,  true, 
and  accurate  accounts  showing  the  receipt  and  application  in  de- 
tail of  the  proceeds  of  the  sale  of  said  stock  and  bonds  hereby 
fiuthorized  to  be  issued,  and  on  or  before  the  twenty-fifth  day  of 
each  month  the  company  shall  make  a  verified  report  to  the  Com- 
mission, in  accordance  with  the  Commission's  general  order  No. 
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24,  stating  the  sale  or  disposition  of  such  bonds  and  stock  during 
the  preceding  month,  the  terms  and  conditions  of  such  sale  or 
other  disposition,  the  moneys  realized  therefrom,  and  the  use 
and  application  of  such  moneys. 

9.  The  payment  of  the  fee  specified  in  §  67  of  the  Public 
Utilities  act  shall  be  a  condition  precedent  to  the  effectiveness  of 
this  order. 

10.  The  authorization  herein  given  as  to  transfer  of  property, 
the  execution  of  contracts,  and  the  issue  of  securities,  shall  apply 
to  such  transfer  of  properties,  such  contracts,  and  such  stocks  and 
bonds  as  shall  have  been  executed  or  issued  on  or  before  November 
1, 1916. 

•  The  foregoing  opinion  and  order  is  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Eailroad  Commis- 
sion of  the  State  of  California. 


OAIilFORKIA  BAHjROAB  COMMISSION. 

IN  BE  HIGHLAND  EBALTT  COMPANY  et  aL 
[Decision  No.  2387;  Application  No.  1396.] 

Sale '-'Waterworks  property  ^^  Condition  as  to  return* 

Permission  was  granted  to  a  realty  company  owning  a  water* 
works  system,  designed  to  supply  purchasers  of  its  land,  to  transfer 
the  legal  title  of  such  property  to  an  indiyidual  upon  condition  that 
the  latter  agree  that  neither  he  nor  his  assigns  should  ever  claim  in 
any  rate  inquiry  a  return  upon  any  amount  beyond  that  actually  in- 
vested in  the  property,  or  demand  from  any  public  authority  undertak- 
ing to  acquire  such  property,  any  compensation  beyond  the  amount 
actually  invested  by  the  purchaser  in  the  plant,  it  appearing  that  it 
was  never  intended  that  the  consumers  should  pay  in  their  water  bills 
anything  in  the  way  of  return  upon  the  investment  made  by  the  realty 
company. 
Sale  —  Waterworks  property  — ^  Consideration, 

An  allowance  of  $10  was  held  to  be  reasonable  as  a  considera- 
tion for  the  transfer  of  the  legal  tit^  of  a  waterworlcs  system  by  a 
realty  company  to  an  individual,  although  the  property  was  appraised 
at  approximately  $30,000,  where  it  appeared  that  the  realty  company 
had  on  various  occasions  attempted  to  transfer  title  to  the  system 
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for  practically  no  consideration^  and  that  the  property  had  been  prao- 
tically  paid  for  by  consumers  in  the  purchase  of  their  lota. 

[May  12,  1915.] 

Application  of  Richland  Realty  Company  and  of  the  direc- 
tors of  Encanto  Heights  Mutual  Water  Company,  a  defunct 
corporation,  as  trustees  of  the  property  thereof,  for  an  order 
authorizing  the  conveyance  of  a  water  system  at  Encanto  to 
Harry  R.  Atwood ;  granted  conditionally. 

Appearances:  H.  E.  Dooliitle  for  Harry  R.  Atwood;  A.  H. 
Sweet  for  Richland  Realty  Company ;  J.  F.  Carey  for  consumers. 

Thelen,  Commissioner:  This  is  an  application  for  an  order 
authorizing  the  sale  of  a  water  system  at  Encanto,  San  Diego 
county,  by  the  owners  thereof  to  Harry  R.  Atwood  for  the  sum 
of  $1,325. 

The  history  of  this  water  system  was  quite  fully  set  out  by 
this  Commission  in  its  decision  No.  1386,  rendered  on  March 
28,  1914  in  case  No.  547,  in  the  matter  of  the  rates  charged  and 
service  rendered  by  Harry  R.  Atwood  (vol.  4,  p.  570,  Opinions 
and  Orders  of  the  Railroad  Commission  of  California),  to  the 
opinion  wherein  reference  is  hereby  made. 

It  appears  from  the  evidence  in  case  No.  547  and  in  the  present 
proceeding  that  this  water  system  was  originally  constructed  by 
Richland  Realty  Company,  or  by  Encanto  Heights  Mutual 
Water  Company,  or  in  part  by  both  companies,  for  the  purpose 
of  aiding  the  sale  of  the  land  at  Encanto  owned  and  subdivided 
by  Richland  Realty  Company.  The  Encanto  Heights  Mutual 
Water  Company  was  incorporated  on  January  27,  1908,  by  the 
incorporators  of  Richland  Realty  Company  for  the  purpose  of 
taking  care  of  the  water  business  of  Richland  Realty  Company, 
and  was  to  be,  as  the  name  indicates,  a  mutual  water  company. 
To  the  first  few  purchasers  of  land  from  Richland  Realty  Com- 
pany shares  of  stock  in  Encanto  Heights  Mutual  Water  Company 
were  issued,  but  the  project  was  not  successful,  for  the  reason  th&t 
the  purchasers  of  land  from  Richland  Realty  Company  did  not 
desire  to  ha've  imposed  upon  them  the  burden  of  maintaining  the 
water  system.  The  mutual  water  company  failed  to  pay  its  taxes 
to  the  state  of  California,  and  has  now  become  defunct. 

It  is  evident  that  if  this  plan  had  been  carried  out,  tlie  pur- 
chasers of  land  from  Richland  Realty  Company  would  have 
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owned  the  water  system,  through  stock  ownership  in  Encanto 
Heights  Mutual  Water  Company,  without  the  expenditure  of  a 
dollar  for  the  water  system,  in  addition  to  the  price  paid  for  the 
land.  The  only  expense  in  connection  with  the  water  system 
would  have  been  the  expense  of  operating  and  maintaining  the 
system. 

Thereafter,  to  induce  intending  customers  to  buy  land  at  En- 
canto,  Richland  Kealty  Company  caused  Encanto  Heights  Mutual 
Water  Company  to  issue  agreements  to  deliver  water  to  the  pur- 
chaser of  the  land  "at  the  usual  rate  fixed  by  said  corporation  for 
the  delivery  of  water  in  said  vicinity,  which  said  rate  shall  in 
no  event  be  in  excess  of  the  sum  of  10  cents  per  thousand  gallons."^ 
As  Richland  Realty  Company  was  paying  10  cents,  or  almost  10 
cents,  per  thousand  gallons  of  water  to  Southern  California 
Mountain  Water  Company,  it  is  clear  that  10  cents  per  thousand 
gallons  did  not  even  pay  the  cost  of  operating  and  maintaining 
the  system,  and  that  Richland  Realty  Company  did  not  intend 
that  the  rate  paid  for  water  by  the  purchasers  of  its  land  should 
include  any  item  whatsoever  for  a  return  on  the  investment  in 
the  water  system. 

A  number  of  customers  also  bought  land  from  Richland  Realty 
Company  without  a  written  agreement,  but  under  the  distinct 
representation  that  they  were  to  secure  water  at  10  cents  per 
thousand  gallons. 

Later  Richland  Realty  Company  offered  to  turn  over  the 
water  system  to  the  people  of  Encanto  without  any  payment  what- 
ever for  the  system,  if  the  people  would  operate  and  maintain 
it,  but  the  offer  waS  not  accepted.  At  other  times,  Richland 
Realty  Company  offered  to  sell  the  system  for  $1  to  anyone  who 
would  take  it 

It  is  entirely  clear  that  Richland  Realty  Company  never 
expected  that  the  purchasers  of  its  land  should  pay  any  con- 
sideration for  the  water  system  in  addition  to  the  price  paid  by 
them  for  their  land,  and  that  the  company  never  expected  that 
the  rate  charged  for  water  should  include  any  item  for  a  return 
on  the  investment  in  the  water  system. 

Since  October  25,  1912,  Harry  R.  Atwood  has  been  in  the 

possession  of  this  system,  and  has  been  operating  it  and  receiving 

the  revenues  therefrom.     It  is  now  proposed  by  the  ownerb  of 
P.U.R.'16C.— 64. 
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the  system  to  convey  the  legal  title  to  him  under  a  contract 
providing  for  the  payment  of  $1,326. 

That  the  present  condition  is  anomalous  and  embarrassing  is 
evident  The  ownership  and  the  possession  are  divorced.  The 
owner  cares  nothing  about  the  system,  and  the  person  in  posses- 
sion lacks  the  backing  of  the  legal  title.  Atwood  is  putting  money 
of  his  own  into  a  system  which  does  not  belong  to  him,  and  unless 
he  secures  the  legal  title  he  may  lose  what  he  has  invested,  and 
he  certainly  would  be  free  from  censure  if  he  refused  to  make 
further  investment  in  property  belonging  to  someone  else.  In 
order  to  protect  the  investment  already  made  by  him,  as  well  as 
to  give  him  a  firm  foundation  for  further  investments,  as  they 
become  necessary,  I  am  of  the  opinion  that  he  should  secure  the 
legal  title  to  this  system,  if  this  can  be  accomplished  in  such  a 
way  as  not  to  do  injustice  to  the  people  of  Encanto. 

If  the  legal  title  passes  to  Atwood  unconditionally,  he  or  his 
successors  would  be  in  a  position  to  do  a  grave  injustice  to  the 
people  of  Encanto  in  at  least  two  respects.  First,  being  the 
owner  of  the  unencumbered  legal  title,  he  might  be  able  through 
the  courts,  if  not  through  the  Railroad  Commission,  to  compel 
the  payment  by  the  consumers  at  Encanto  of  rates  high  enough 
to  yield  the  usual  rate  of  return  on  the  entire  value  of  the  prop- 
erty, though  it  cost  him  only  an  insignificant  sum.  As  the  cost 
of  reproducing  the  system  new  as  of  March  28,  1914,  was  in  the 
neighborhood  of  $37,750,  and  as  its  depreciated  reproduction 
value  as  of  that  date  was  in  the  neighborhood  of  $30,000,  it  is 
evident  that  the  gravest  injustice  to  the  consumers  might  follow. 
It  was  never  intended  that  the  consumereJ  should  pay  in  their 
water  bills  $1  in  the  way  of  return  on  the  investment  made  by 
Kichland  Realty  Company,  and  this  Commission  will  not  con- 
sciously sanction  any  arrangement  which  would  produce  such 
a  result. 

Second,  if  the  people  of  Encanto  should  hereafter  incorporate 
and  desire  to  operate  this  water  system  as  a  municipal  system, 
or  if  the  laws  should  be  changed  so  that  a  water  district  can  be 
formed  here  in  unincorporated  territory  to  take  over  this  system, 
or  if  the  city  of  San  Diego  should  desire  to  acquire  and  operate 
it,  the  public  authorities  may  find  themselves  in  the  position  of 
being  compelled  to  pay  again  for  a  system  which  has  already  in 
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effect  been  paid  for  by  the  purchasers  of  land  at  Encanto,  unless 
a  condition  taking  care  of  this  situation  is  attached  to  the  transfer. 

A  decision  in  this  application  was  deferred  so  as  to  give  the 
citizens  of  Encanto  an  opportunity  to  incorporate  a  water  dis- 
trict for  the  purpose  of  acquiring  and  operating  this  system. 
At  the  time  of  the  hearing  herein,  an  effort  was  being  made  to 
incorporate  Encanto,  and  it  was  thought  that  if  incorporation 
were  effected  the  municipality  might  desire  to  take  over  and 
operate  this  system  as  a  municipal  water  system.  The  proposed 
incorporation  was  defeated  at  the  polls.  A  number  of  citizens 
then  sought  to  incorporate  a  municipal  water  district  out  of  the 
unincorporated  territory  of  Encanto,  but  after  repeated  efforts 
they  have  been  advised  by  the  district  attorney  of  San  Diego 
county  that  under  present  laws  unincorporated  territory  contain- 
ing a  population  of  only  700  people  cannot  form  a  water  dis- 
trict. Hence  this  effort  to  obtain  public  ownership  has  also 
failed.  In  view  of  these  facts,  I  am  of  the  opinion  that  a  de- 
cision on  this  application  cannot  be  longer  deferred.  The  con- 
ditions in  the  order,  however,  will  protect  the  rights  of  the  people 
of  Encanto. 

I  recommend  that  the  transfer  be  authorized,  but  only  on  con- 
dition that  Atwood  file  with  this  Commission  and  record  in  the 
office  of  the  county  recorder  of  San  Diego  county  duplicate  agree- 
ments running  to  the  state  of  California  on  the  part  of  himself 
and  his  assigns,  agreeing  that  he  and  they  will  never  claim  in 
any  rate  inquiry  before  any  public  authority  or  in  any  court,  any 
return  on  any  part  of  this  water  system  other  than  the  moneys 
which  he  or  they  may  have  invested  therein;  and  that  if  any 
public  authority  shall  hereafter  undertake  to  acquire  this  system, 
Atwood  and  his  assigns  will  not,  before  any  public  authority  or 
in  any  court,  claim  a  compensation  in  excess  of  the  moneys 
which  he  or  they  may  have  actually  invested  in  the  system. 

As  the  Richland  Realty  Company  has  heretofore  in  various 
forms  offered  to  turn  this  system  over  to  the  people  of  Encanto 
without  the  payment  of  any  additional  consideration,  and  to 
sell  it  to  anyone  for  $1,  the  company  should  not  now  receive 
$1,325  for  it.  The  company  should  be  glad,  particularly  in 
view  of  the  agreements  made  by  it,  to  part  with  this  system  and 
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the  responsibilities  connected  therewith  for  the  nominal  con- 
sideration of  $10. 

Atwood's  counsel  suggested  that  if  any  restrictions  are  placed 
upon  the  passage  of  the  legal  title,  his  client  would  be  unable  to 
borrow  money  on  the  property  for  the  piirpose  of  making  ex- 
tensions thereto.  However,  as  the  Railroad  Commission  will 
in  a  rate  fixing  inquiry  allow  a  return  on  the  moneys  which  At- 
wood  or  his  assigns  may  invest  in  the  system,  and  as  the  Com- 
mission will,  in  a  proceeding  by  any  public  authority  to  take 
over  this  property,  allow  all  such  moneys  in  the  price  establifihed, 
I  believe  that  there  is  no  ground  for  this  fear. 

A  number  of  consumers  under  this  system  filed  a  protest  against 
the  granting  of  the  application,  on  the  grounds  (1)  that  the  Rich- 
land Realty  Company  is  not  the  owner  of  the  property,  and  (2) 
that  the  consumers  have  paid  for  the  property,  and  their  title 
cannot  be  devested  by  an  order  of  this  Commission.  While  it 
is  undoubtedly  true  that  the  consumers  have  equities  in  this 
property,  particularly  in  that  portion  thereof  which  was  installed 
by  or  through  the  Richland  Realty  Company,  it  is  equally  tnie 
that  the  legal  title  to  the  property  is  in  Richland  Realty  Com- 
pany, or  in  the  directors  of  the  defunct  Encanto  Heights  Mutual 
Water  Company,  as  trustees  of  its  property,  or  both,  and  that 
none  of  the  consumers  have  legal  title  thereto.  This  proceeding 
is  merely  one  for  the  transfer  of  the  legal  title,  and  no  equitable 
rights  will  be  interfered  with.  The  consumers  were  unwilling 
to  take  over  the  legal  title  when  it  was  offered  to  them  several 
years  ago,  and  they  have  no  organization  now  for  that  purpose. 
I  am  of  the  opinion  that  their  rights  will  be  fully  protected  by 
the  conditions  in  the  order  herein. 

Note. — ^An  order  in  accordance  with  the  above  decision  was  ii- 
sued« 
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JACKSONVILLE  RAILWAY  COMPANY 

V. 

L.  P.  O'DONNELL  Doing  Business  as  The  Motor  Transportation 

Company. 

[No.  8736.] 

JPuhlic  tUilUies -^  Jitneys  as  ootntyion  carriers. 

The  owner  of  a  number  of  automobiles  who  advertises  in  yarious 
iiewspapers  and  through  printed  circulars  that  he  is  engaged  in  the 
business  of  transporting  passengers  by  motor  busses  over  and  along 
certain  designated  streets  in  a  city,  and  has  specified  in  such  adver- 
tising the  routes  to  be  taken  by  his  motor  busses,  the  rates  of  fare  to 
be  charged,  and  a  time  scliedule,  and  who  has  held  hin[i8elf  out  to  the 
public  as  a  common  carrier  for  hire,  o£fering  to  transport  all  per- 
sons desiring  to  ride  along  the  routes  taken  by  his  motor  busses,  is  a 
common  carrier  of  persons,  and,  consequently,  a  public  utility  within 
the  meaning  of  the  public  utilities  act,  and  must  procure  a  certificate 
of  public  convenience  and  necessity  in  order  to  conduct  such  business. 

[June  3,   1915.] 

Complaint  by  a  Railroad  Company  that  the  respondent  who 
was  operating  jitneys  was  doing  business  as  a  common  carrier 
without  having  procured  a  certificate  of  public  convenience  and 
necessity.  Respondent  ordered  to  cease  and  desist  from  carry- 
ing on  such  business  until  he  shall  have  applied  for  and  obtained 
a  certificate  of  public  convenience  and  necessity  required  to  trans- 
act such  business. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  This  cause  came  on  to  be  heard  upon 
the  complaint  filed  by  the  Jacksonville  Railway  Company,  in 
which  W.  B.  Miser  afterwards  joined;  and  upon  the  answer  of 
the  defendant,  L.  F.  O'Donnell,  to  said  complaint,  the  complain- 
ants appearing  upon  the  hearing  by  Messrs.  Green  and  Palmer, 
their  attorneys,  and  the  defendant  appearing  by  T.  J.  Condon, 
Esq.,  his  attorney- 
It  appears  from  the  evidence  that  the  defendant,  L.  F.  O'Don- 
nell,  is  the  owner  of  a  number  of  automobiles,  which  since  about 
the  28th  day  of  March,  1915,  he  has  used  for  the  transportation 
of  persons  for  hire  from  and  to  points  within  the  city  of  Jackson- 
ville in  this  state,  and  that  under  the  name  of  Motor  Transpor- 
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tation  Company  he  has  been  furnishing  what  is  commonlj  known 
at  a  jitney-bus  service. 

It  further  appears  that  the  respondent  has  advertised  in  various 
newspapers  and  through  printed  circulars  that  he  is  engaged  in 
the  business  of  transporting  passengers  by  motor  busses  over 
and  along  certain  designated  streets  in  the  city  of  Jacksonville, 
and  in  such  advertising  has  specified  the  routes  to  be  taken  by 
his  motor  busses,  the  rates  of  fare  to  be  charged,  and  a  time 
schedule,  and  that  the  respondent  has  held  himself  out  to  the 
public  as  a  common  carrier  for  hire,  and  offered  to  transport  all 
persons  desiring  to  ride  along  the  routes  taken  by  his  said  motor 
buses. 

From  the  evidence  in  this  case,  the  Commission  finds  that  the 
respondent  owns,  controls,  operates,  and  manages  within  this 
state  for  public  use,  a  number  of  automobiles  which  he  is  using 
for  the  transportation  of  persons  for  hire  between  points  within 
this  state,  and  that  in  the  conduct  of  such  business  the  respondent 
is  a  common  carrier  of  persons,  and  is  a  public  utility  within  the 
meaning  of  the  act  entitled,  "An  Act  to  Provide  for  the  Regu- 
lation of  Public  Utilities,"  approved  June  30,  1913,  and  that  as 
such  public  utility  the  respondent  is  subject  to  the  provisions  of 
said  act. 

The  Commission  further  finds  that  said  respondent  was  not 
engaged  in  such  business,  nor  engaged  in  performing  any  public 
service  of  that  character  within  this  state  prior  to  the  28th  day 
of  March,  1915,  and  that  the  said  respondent  has  not  obtained 
from  this  Commission  a  certificate  of  public  convenience  and 
necessity  required  for  the  transaction  of  such  business. 

It  is  therefore  ordered  that  the  said  respondent,  L.  F.  O'Don- 
nell,  cease  and  desist  from  carrying  on  the  business  which  he 
is  carrying  on  in  the  manner  aforesaid,  of  transporting  persons 
for  hire  between  points  within  this  state,  until  he  shall  have  ap- 
plied for  and  obtained  from  this  Commission  a  certificate  that 
public  convenience  and  necessity  require  the  transaction  of  such 
business. 

By  order  of  the  Commission  this  3d  day  of  June,  1915,  dated 
at  Springfield,  Illinoi«w 
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KAINS  PUBIilO  UTHilTISS  COMMISSION. 

IN  EE  PENOBSCOT  BAY  ELECTRIC  COMPANY. 

[No.  U.  30.] 

SecurUy  iMues  — ;SraIe  price '-'Utility  earning  fair  return  ^  Issuance 
of  stoch  helcw  par* 

A  public  utility  by  showing,  upon  its  own  valuation,  that  it 
has  passed  the  development  stage  and  arrived  at  a  position  where  it 
is  earning  a  substantial  operating  profit,  negatives  any  demand  for 
the  exception  to  the  rule,  applicable  to  newly  organized  corporations/ 
that  a  public  utility  will  not  be  permitted  to  issue  stock  at  less  than 
par,  regardless  of  whether  such  rule  should  or  should  not  be  strictly 
adhered  to  in  the  case  of  existing  corporations. 
Security  issues  ^-^  Sale  price -^  Distinction  "between  bond  and  stoclc^ 
Policy  of  Commission, 

It  is  not  the  policy  of  the  Maine  Commission  to  refuse  to 
authorize  the  issuance  of  bonds  by  a  public  utility  unless  they  are  to 
be  sold  at  par,  although  it  will  require  that  stock  of  newly  organized 
companies  shall  be  sold  at  not  less  than  par. 

[May  25,  1915.] 

Application  by  the  Penobscot  Bay  Electric  Company  for 
permission  to  issue  bonds  to  the  amount  of  $21,000  to  be  sold  at 
not  less  than  90,  and  capital  stock  of  the  par  value  of  $9,300  to 
be  sold  at  not  less  than  $76  per  share  of  the  par  value  of  $100. 
Application  in  respect  to  the  bonds  granted ;  the  corporation  was 
authorized  to  issue  stock  to  the  desired  amount  upon  condition 
that  it  was  sold  at  not  less  than  par. 

Appearances :  M.  H.  Blackwell,  treasurer,  for  petitioner. 

By  the  Commission:  Petition  of  Penobscot  Bay  Electric  Com- 
pany,  an  incorporated  gas  and  electrical  company,  for  permission 
to  issue  first  mortgage  6  per  cent  bonds,  payable  January  1,  1929, 
to  the  amount  of  $21,000,  to  be  sold  at  not  less  than  90,  and 
capital  stock  of  the  par  value  of  $9,300  to  be  sold  at  not  les& 
than  $75  per  share  of  the  par  value  of  $100.  Petition  filed  May 
10,  1915.  Public  notice  ordered  and  proved.  Hearing  held 
May  18,  1915. 

The  Penobscot  Bay  Electric  Company  was  organized  under 
chapter  156  of  the  Private  and  Special  Laws  of  1907.  It  now 
has  outstanding  capital  stock  of  the  par  value  of  $122,500  and 
bonds  abrogating  $178,000.    Of  the  latter  $20,000  are  under- 
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lying  bonds  on  the  property  of  the  Belfast  Gas  &  Electric  Com- 
pany, now  a  part  of  petitioner's  plant  The  balance,  $158,000, 
were  issued,  $122,000  at  par  for  cash  or  for  property  on  which 
an  equivalent  amount  of  cash  had  been  expended,  and  $36,000  at 
96.  Fifty-eight  of  these  bonds,  of  the  denomination  of  $1,000 
each,  were  issued  under  a  stipulation  in  the  mortgage  permitting 
bonds  to  the  extent  only  of  80  per  cent  of  the  cash  expended 
upon  the  property.  So  that,  while  the  bonds  aggregating  $15^,- 
000  have  been  sold  for  cash  or  for  property  representing  cash 
to  the  amount  in  all  of  $156,200,  they  represent  total  cash  outlay 
of  $172,500.  The  capital  stock  outstandmg  was  sold,  883  shares 
at  par  and  342  shares  at  75,  all  for  cash  or  for  property  on 
which  an  equivalent  amount  of  cash  had  been  expended. 

The  petitioner  offered  evidence  tending  to  show  that  there  had 
been  expended  upon  the  properties  an  amount  substantially  equiv- 
alent to  the  par  value  of  its  stock,  bond,  and  other  liabilities, 
and  submitted  an  estimate  of  the  present  value  of  its  plant  $81,- 
825.50  in  excess  of  its  book  value.  Its  balance  sheet  shows  a 
deficit  of  $3,761.10.  During  the  last  fiscal  year  it  charged  to 
depreciation  between  $11,000  and  $12,000.  This  deduction 
produced  a  book  deficit  for  the  year  of  $2,466.56.  The  figures 
presented  appear  to  indicate  that  the  corporation  has  passed 
through  its  development  stage,  and  has  arrived  at  a  position  where 
it  is  showing  a  substantial  operating  profit. 

The  purpose  of  the  present  issue  of  securities  is  to  fund  promis- 
sory notes  amounting  to  $14,000,  and  to  reimburse  the  treasury 
for  money  expended  in  the  acquisition  of  property  and  for  con- 
struction," extension,  and  improvement  of  its  facilitiet  to  the 
amount  of  $12,775.  Its  total  expenditures  for  such  purposes 
during  1913  and  1914,  for  which  these  bonds  were  in  part  taken 
down,  amounted  to  $25,938.29.  It  appears  to  have  been  the 
petitioner's  intention  when  the  expenditures  were  made  to  have 
recourse  to  these  bonds  for  the  ultimate  payment,  therefor,  and 
provision  for  the  same  was  made  in  the  original  mortgage. 

This  case  requires  further  notice  of  the  Commission's  policy 
relative  to  the  issue  of  capital  stock.  Re  BUck  Stream  Electric 
Co.  U.  25,  P.  U.  E.  1915C,  361,  we  stated  that  a  newly  organized 
corporation  would  not  be  permitted  to  issue  its  common  stock 
at  less  than  par.     While  there  may  or  may  not  be  conditions 
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under  which  this  rule  should  not  be  adhered  to  in  the  issue  of 
such  stock  by  existing  corporations^  we  believe  that  the  petitioner 
had  made  a  case  in  the  present  instance,  on  its  own  valuation, 
which  n^atives  any  demand  for  an  exception. 

There  is  a  well-defined  distinction  between  the  issue  of  common 
stock  and  of  bonds.  The  former  is  an  evidence  of  the  relative 
ownership  of  certain  individuals  in  an  enterprise.  It  carries 
with  it  no  promise  to  pay  anything  except  a  pro  rata  division  of 
the  net  earnings,  and,  in  case  of  liquidation,  of  the  net  assets  of 
the  corporation.  The  certificate  means  to  the  inexperienced  just 
what  it  recites  on  its  face, — that  the  holder  has  invested  in  the 
plant  so  much  money,  and  that  the  plant  has  been  enriched  to 
that  extent.  It  is  safer  for  it  to  mean  the  same  thing  to  all  per- 
sons. If  a  corporation  is  promoted  for  legitimate  business,  as 
this  one  appears  to  have  been,  nothing  is  gained  by  certifying 
that  a  person  who  has  actually  paid  less  than  $100  into  the  treas- 
ury has  paid  in  full  for  a  $100  certificate.  If  it  is  promoted  for 
stock-selling  purposes,  such  a  certificate  may  aid  in  imposition 
upon  the  public.  We  believe  that  in  the  long  run  this  policy  will 
secure  the  best  results. 

On  the  other  hand,  a  bond,  like  a  promissory  note,  is  a  promise 
to  pay  a  certain  sum  of  money  at  a  certain  time  with  interest  at 
a  fixed  rate.  At  whatever  price  it  is  sold,  the  amount  of  the 
debt  and  the  value  of  the  owner's  interest  is  definitely  fixed. 
In  practice  it  makes  little  difiference  whether  its  rate  is  4  per  cent 
or  6  per  cent.  It  is  bought  and  sold  on  the  basis  of  what  it  will 
actually  earn  during  its  life,  at  its  fixed  rate,  on  the  Tioney  paid 
for  it  Its  price  must  always  depend  upon  the  current  rate  of 
money  for  similar  investments. 

Some  confusion  appears  to  have  grown  out  of  our  decision  on 
the  Black  Stream  Electric  Company's  petition,  due  apparently 
to  a  hasty  reading  by  its  first  critics  and  the  careless  pyramiding 
of  criticisms  upon  errors  in  other  criticisms.  We  refer  to  this, 
not  for  the  purpose  of  answering  gratuitous  criticism,  but  to 
forestall  possible  misapprehension  as  to  the  policy  of  the  Com- 
mission, and  to  prevent  the  appearance  of  inconsistency. 

It  has  been  publicly  stated  that  we  have  ruled  that  no  cor- 
poration could  sell  stock  or  bonds  at  less  than  par.  An  intelligent 
reading  of  our  decision  will  disclose  the  fact  that  no  reference 
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whatever  was  made  to  the  sale  of  bonds  in  the  discussion  and 
announcement  of  our  policy.  Neither  the  word  "bond"  nor 
"bonds"  appears  anywhere  in  it.  Both  the  language  and  reason- 
ing are  entirely  inconsistent  with  such  an  idea.  We  did  fix  the 
minimum  price  at  which  those  particular  bonds  should  be  sold 
at  not  less  than  par,  which  was  the  exact  prayer  of  the  petition, 
and  which  was  specifically  so  stated  in  the  decision.  We  had 
previously,  and  have  since,  authorized  the  sale  of  bonds  at  various 
prices  below  par  according  to  the  circumstances  of  each  case, 

Now,  after  public  notice  and  hearing  and  mature  consideration 
of  the  evidence,  we  find  that  the  capital  to  be  secured  by  the 
issue  of  said  stocks  and  bonds  is  required  in  good  faith  for 
purposes  enumerated  in  §  35,  chapter  129,  Public  Laws  of  1913, 
^nd  that  the  issue  thereof  under  the  conditions  hereinafter  im- 
posed is  consistent  with  public  policy,  and  it  is — 

ORDERED  AND  DECREED 

1.  That  the  Penobscot  Bay  Electric  Company  be,  and  it  is 
hereby,  authorized  to  issue  its  first  mortgage  5  per  cent  gold 
bonds,  due  January  1,  1&29,  to  the  amount,  of  $21,000,  being 
bonds  numbered  from  159  to  178,  both  inclusive,  in  denomina- 
tions of  $1,000  each,  and  bonds  numbered  236  and  237  in  de- 
nominations of  $500  dollars  each,  and  to  sell  the  same  at  not 
less  than  90  per  cent  of  their  par  value  and  accumulated  in  ter- 
sest; 

2.  That  said  company  be,  and  it  is  hereby,  authorized  to  issue 
and  sell  its  common  stock  to  the  amount  of  $9,300,  divided  into 
shares  of  the  par  value  of  $100  each,  at  not  less  than  par; 

3.  That  said  company  use  so  much  of  the  proceeds  of  said 
sales  as  may  be  necessary  to  retire  its  outstanding  promissory 
notes;  $12,775,  or  so  much  as  may  remain  from  the  proceeds  of 
stocks  and  bonds  so  sold  after  the  payment  of  said  notes,  and 
not  exceeding  said  sum  last  named,  to  reimburse  its  treasury 
as  prayed  for  in  said  petition;  and  that  any  excess  remaining 
from  said  sales  be  retained  in  its  treasury  for  further  acquisitions, 
improvements,  and  betterments  to  its  plant,  or  for  such  other 
disposition  as  may  be  approved  by  the  Commission ; 

4.  That  said  company  report  to  this  Commission  in  detail, 
supported  by  the  affidavit  of  one  of  its  principal  officers,  its 
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lioings  liereinider,  within  twenty  days  after  the  lat  day  of  August, 
1915,  and  within  twenty  days  after  the  1st  day  of  each  alternate 
month  thereafter  until  it  shall  have  ceased  to  take  any  action 
hereunder. 

Public  Utilities  Commission  of  Maine,  Benjamin  F.  Cleaves, 
"Wm.  B.  Skelton,  Chas.  W.  Mullen. 


MINNESOTA  ILASXJROAS>  AND  WAREHOUSE  COMMISSION. 

SPOONER 

V. 

CANADIAN  NORTHERN  RAILWAY  COMPANY. 

[File  No.  A-1352.] 

iRaUrondS'— Maintenance  of  bridge  ^^  Duty  of  company. 

A  railroad  company  may  be  compelled  to  repair  and  maintain 
a  bridge  for  the  benefit  of  the  public  and  of  industries  at  a  certain 
pointy  although  the  bridge  was  constructed  by  the  railroad  company 
under  an  agreement  with  a  lumber  company  that  the  latter  would  bear 
the  entire  costs  of  construction  and  maintenance. 

OotnniiS8ionS'—Juri9diction~''Deterfnhuitian  of  validity  of  contract 
obligation. 

The  question  whether  a  lumber  company  is  obliged  to  pay  the 
'Cost  of  maintaining  a  railroad  bridge  by  virtue  of  a  certain  contract 
obligation  to  which  it  may  have  succeeded  is  not  within  the  jurisdic- 
tion of  the  Minnesota  Commission,  since  the  question  of  who  shall  pay 
the  cost  of  repairing  a  bridge  or  building  a  new  one  has  nothing  wnat- 
•ever  to  do  with  the  question  of  pubUc  service  that  must  be  performed. 

[May  4,  1015.] 

PEOCEEDiwa  to  compel  railroad  company  to  repair  and  main- 
tain bridge  and  to  continue  the  operation  of  trains  thereover; 
complaint  upheld  over  the  contention  of  the  company  that  it  was 
not  obliged  to  maintain  the  bridge  because  originally  construct- 
ed under  an  agreement  with  the  lumber  company  that  the  latter 
company  would  pay  for  the  entire  cost  of  construction  and 
maintenance. 

By  the  Commission:  The  questions  involved  in  this  con- 
troversy ha^e  been  presented  to  the  Commission  in  an  informal 
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way.  Citizens  of  Spooner  as  well  aa  representativea  of  the  rail- 
way company  have  appeared  and  given  testimony,  and  the  engi- 
neer of  this  Commission  has  made  a  personal  examination  and 
filed  his  report^  and  the  Commission  is  now  fully  advised  as  to 
all  facts. 

In  the  month  of  April  of  this  year  the  Canadian  Northern 
Railway  Company  gave  notice  that  it  had  condemned  the  railway 
bridge  between  Beandette  and  Spooner^  and  that  it  wonld  refuse 
to  operate  over  the  same  until  a  new  bridge  had  been  constructed. 
Citizens  of  Spooner  at  once  complained  to  the  Commission,  al- 
leging that  the  village  of  Spooner  and  all  of  its  industries  had 

been  cut  off  from  railroad  service. 

« 

The  Canadian  Northern  Railway  Company  is  a  common  carrier 
under  the  jurisdiction  of  this  Commission,  and  operates  with 
its  connection,  the  Duluth,  Winnip^,  &  Pacific  Railway  Com- 
pany, from  Duluth,  Minnesota,  through  Ranier,  Minnesota,  and 
thence  to  Winnipeg,  Canada,  but  runs  a  considerable  distance 
through  the  northern  part  of  this  state. 

Beaudette  is  a  regular  station  on  the  line  of  the  road,  and  is 
separated  from  the  village  of  Spooner,  Beltrami  county,  Minn- 
esota, by  the  Beaudette  river.  The  Shevlin-Mathieu  Lumber 
Company  located  a  lumber  mill  of  large  capacity  at  Spooner, 
and  in  1906  a  bridge  was  built  across  the  river  by  the  railway 
company  to  connect  with  trackage  which  served  this  mill,  under  a 
verbal  agreement  with  the  lumber  company  that  it  would  pay  the 
entire  cost  oi  the  construction,  and  afterwards  to  keep  the  bridge 
in  repair.  The  lumber  company  did  pay  the  cost  of  the  bridge, 
and  since  that  time  necessary  repairs  have  been  made  by  the 
railway  company,  and  the  bills  have  been  paid  by  the  lumber 
company.  Large  quantities  of  lumber  have  been  shipped  each 
year  from  the  milL 

Several  years  ago  the  railroad  company  extended  additional 
trackage  from  the  mill  tracks  for  the  benefit  of  Moloney  Brothers, 
dealers  in  forest  products.  This  industry  paid  the  whole  cost 
of  this  improvement,  and  the  Shevlin-Mathieu  Lumber  Company 
consented  to  the  use  of  their  tracks  for  cars  moving  to  and  from 
Moloney  Brothers'  plant.  The  Meloney  Brothers'  tracks  have 
been  extensively  used. 

The  railway  company  has  likewise  hauled  carloads  of  merchant 
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dise  and  coal  to  dealers  in  Spooner,  although  the  tariffs  filed  by 
the  railway  company  have  not  recognized  Spooner  as  a  station 
on  the  line  of  its  road.  No  passenger  business  is  handled  over 
this  spur.  The  main  line  of  the  railway  company  passes  through 
the  village  of  Beaudette,  but  Spooner  and  the  industries  there 
are  served  by  this  spur  track,  and  they  must  depend  upon  it  for 
direct  railroad  service. 

A  few  years  ago  the  Shevlin-Mathieu  Lumber  Company  was 
purchased  by  the  International  Lumber  Company.  Within  the 
past  year  the  railway  company  has  examined  the  bridge  and 
pronounced  it  unsafe  for  traffic,  but  expressed  a  willingness  to 
repair  the  same  or  build  a  new  bridge  providing  the  lumber 
company  would  pay  the  cost  The  lumber  company  refuses  to 
pay  all  or  any  part  of  the  cost  of  the  repairs  or  the  cost  of  the 
new  bridge,  and  insists  that  it  is  the  duty  of  the  railway  com- 
pany to  repair  the  bridge  and  operate  over  the  same,  and  this 
sentiment  is  also  voiced  by  the  people  of  Spooner.  Upon  the 
facts  two  questions  are  presented  to  the  Commission,  as  follows : 

1.  Can  the  railway  company  be  compelled  to  repair  the  bridge 
or  build  a  new  one  and  give  service  to  the  industries  and  citizens 
of  Spooner. 

2.  Is  the  International  Lumber  Company  obliged  to  pay  the 
cost  of  maintaining  the  bridge? 

Under  the  statutes  of  this  state  (§§  4264  alid  4285)  a  railroad 
company  can  be  compelled  to  construct  a  spur  track  to  a  manu- 
facturing institution  upon  such  terms  as  may  be  fixed  by  the 
Commission,  and  when  such  track  or  any  other  portion  of  its 
line,  siding,  side  track,  spur  track,  or  other  railway  track  has 
been  constructed  and  operated,  it  cannot  be  abandoned  or  closed 
to  trafiic  without  making  an  application  to  and  receiving  the  con- 
sent of  the  Commission.  (§§  4423,  4425.)  In  this  case  the 
bridge  was  voluntarily  constructed,  but  nevertheless  the  abandon- 
ment statute  applies,  and  therefore  the  company  cannot  perma- 
nently close  the  bridge  to  traffic  until  it  receives  the  consent  of  the 
Commission.  No  formal  application  has  been  made  by  the  rail- 
way company  to  abandon  this  bridge  or  to  close  the  same  to 
traffic. 

The  fact  that  the  bridge  had  been  built  at  the  sole  cost  of  the 
himber  company  is  not  the  controlling  factor.    Where  an  industry 
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pays  the  whole  cost  of  a  spur-track  connection,  and  service  ia 
thereby  given  to  it  and  to  the  public,  the  track  becomes  a  portioi^ 
of  the  railroad  trackage.  As  was  said  by  the  supreme  court  of 
Wisconsin  in  Union.Lime  Co.  v.  Railroad  Commission,  144  Wis. 
523,  129  N.  W.  605: 

"Such  track  when  built  becomes  a  portion  of  the  trackage  of 
the  railroad.  The  fact  that  its  initial  cost  is  borne  by  the  party 
primarily  to  be  served,  with  provisions  for  subsequent  equitable 
division  of  such  cost,  does  not  make  it  a  private  track  nor  change^ 
the  nature  of  its  use.  Over  it  the  products  of  the  industry  find 
their  way  into  the  markets  of  the  world,  and  every  consumer 
is  directly  interested  in  the  lessened  cost  of  such  products  result- 
ing from  the  building  and  operation  thereof.  That  these  products, 
are  supplied  by  a  single  owner,  or  by  a  limited  number  of  owners,, 
affects  the  extent,  and  not  the  nature,  of  its  use, — ^the  track  is 
none  the  less  a  part  of  the  avenue  through  which  the  commodities 
reach  the  public.  Subject  to  the  equitable  division  of  initial 
cost,  the  track  is  at  the  service  of  the  public  as  much  as  any 
other,  and  it  constitutes  an  int^ral  part  of  the  railroad  system. 
The  duty  to  maintain  and  operate  it  rests  upon  the  railroad. 
Except  that  it  is  relieved  of  the  initial  cost  of  right  of  way  and 
construction,  the  track  stands  in  the  same  relation  to  it  that  anv 
Other  portion  of  its  track  does.  The  owner  of  the  industry 
obtains  no  interest  in  or  control  over  it  beyond  that  of  being 
served  by  it  equally  with  anyone  else  who  may  desire  to  use  it."' 

The  language  of  this  decision,  was  quoted  with  approval  bjr 
the  United  States  Supreme  Court  in  the  case  of  Union  Lime- 
Co.  V.  Chicago  &  X.  W.  R.  Co.  233  U.  S.  page  211,  58  L.  ed. 
924,  34  Sup.  Ct.  Eep.  522.  In  this  last  case  the  court  on  page 
221  uses  the  following  language: 

"A  spur  may,  at  the  outset,  lead  only  to  a  single  industry  or 
establishment ;  it  may  be  constructed  to  furnish  an  outlet  for  the 
products  of  a  particular  plant ;  its  cost  may  be  defrayed  by  those 
in  special  need  of  its  service  at  the  time.  But  none  the  less,  by 
virtue  of  the  conditions  under  which  it  is  provided,  the  spur 
may  constitute  at  all  times  a  part  of  the  transportation  facilities 
of  the  carrier  which  are  operated  under  the  obligations  of  public 
service  and  are  subject  to  the  regulation  of  public  authority. 
As  was  said  by  this  court  in  Hairston  v.  Danville  &  W.  K.  C«.. 
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208  U.  S.  p.  608,  62  L.  ed.  641,  28  Sup.  Ct.  Kep.  831,  13  Ann. 
Cas.  1008 :  *The  uses  for  which  the  track  was  desired  are  not 
the  less  public  because  the  motive  which  dictated  its  location 
over  this  particular  land  was  to  reach  a  private  industry,  or 
because  the  proprietors  of  that  industry  contributed  in  any  way 
to  the  cost,'  There  is  a  clear  distinction  between  spurs  which 
are  owned  and  operated  by  a  common  carrier  as  a  part  of  its  sys- 
tem and  under  its  public  obligation,  and  merely  private  sidings.'^ 

As  bearing  upon  this  case,  see  also  Tap  Line  Cases  (United 
States  V.  Louisiana  &  P.  R.  Co.)  234  TJ.  S.  page  1,  68  L.  ed. 
1185,  84  Sup.  Ct  Rep.  741. 

The  case  of  McCallum  v.  Minneapolis  &  R.  River  R  Co.  129 
Minn.  121,  161  N.  W.  page  974,  sheds  light  upon  this  inquiry. 
The  court  says: 

"There  are  a  number  of  stub  lines  connecting  with  this  main 
line.  The  roadbed  of  the  stub  lines  was  constructed,  and  the 
ties  furnished  and  laid  by  the  lumber  company.  The  rails  and 
fasteners  are  owned  by  the  railrokd  company.  It  laid  the  rails 
and  maintains  the  roadbed  and  tracks.  The  lumber  company 
does  not  own  all  of  the  right  of  way,  but  has  permissive,  or  at 
least  unrestrained,  use  of  it.  None  of  the  stub  lines  exceeds  5 
miles  in  length.  For  a  number  •  of  years  the  railroad 
company  has  operated  over  these  stub  lines  and  is  in  all  re- 
spects a  common  carrier  over  them.  By  Gen.  Stat  1913,  § 
4247,  carriers  include  all  common  carriers  engaged  in  trans- 
portation, ^whether  such  carrier  owns  or  operates  the  line  or 
lines'  over  which  it  transports.  By  the  next  section,  railroad  is 
made  to  include  ^all  the  road  in  use  by  any  corporation  operating 
a  railroad,  whether  owned  or  operated  under  a  lease  or  other 
contract.'  The  defendant  is  as  much  a  conmion  carrier  over 
these  stub  lines  as  over  its  main  line." 

From  an  examination  of  the  facts  and  authorities,  the  Com- 
mission is  of  the  opinion,  and  does  so  find,  that  the  bridge  over 
the  Baudette  river,  connecting  the  spur  with  the  tracks  in  Spoon- 
er,  is  a  part  of  the  railroad  trackage  of  the  Canadian  Northern 
Railway  Company,  and  that  it  is  its  duty  to  repair,  maintain,  and 
operate  the  said  bridge  for  the  benefit  of  the  industries  in  Spoon- 
er  and  of  the  publia  The  report  of  the  engineer  of  the  Commis- 
sion states  that  it  is  not  necessary  to  stop  operations  over  this. 
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bridge  pending  necessary  repairs,  providing  they  are  made  with- 
in the  next  three  or  four  months  and  that  the  cars  are  operated 
under  slow  speed,  and  not  excessively  loaded.  A  copy  of  this  re- 
port is  attached  to  this  order  and  made  a  part  thereof  and  marked 
exhibit  A. 

The  Commission  will  not  pass  upon  the  secondary  inquiry.  Its 
jurisdiction  is  confined  wholly  to  railroad  companies.  When  the 
International  Lumber  Company  bought  the  mill,  trackage,  and 
all  of  the  property  rights  at  Spooner  from  the  Shevlin-Mathieu 
Lumber  Company,  it  may  have  succeeded  to  all  of  the  rights 
as  well  as  the  obligations  of  the  latter  company.  If  that  is  so, 
then  the  railway  company  is  in  position  to  bring  an  action  against 
the  lumber  company  for  the  cost  of  repairing  or  building  a  new 
bridge.  The  fact,  however,  that  there  is  a  dispute  between  the 
railway  company  and  the  lumber  company  as  to  who  shall  pay 
the  cost  of  repairing  or  building  a  new  bridge  has  nothing  what- 
ever to  do  with  the  question  of  public  service  that  must  be  per- 
formed. 

It  is  therefore  ordered  that  the  Canadian  Northern  Railway 
Company  be  and  the  same  is  hereby  required  to  either  repair  and 
put  in  safe  condition  for  operation,  or  rebuild,  the  bridge  over 
the  Baudette  river,  connecting  its  tracks  with  the  tracks  that 
now  serve  the  International  Lumber  Company,  Moloney  Brothers, 
and  the  public,  and  that  pending  such  repairs  or  new  construction 
that  said  company  maintain  service  to  the  industries  and  to  the 
public  located  at  Spooner,  Beltrami  county,  Minnesota  The 
work  required  in  this  order  shall  be  performed  on  or  before  the 
1st  day  of  September,  a.  d.  1915. 

By  order  of  the  Commission. 

Note. — ^A  decision  supporting  the  conclusions  of  the  Minnesota 
Commission  in  the  above  case  was  rendered  by  the  Missouri  Com- 
mission in  Chillicothe  v.  Chicago,  M.  &  St.  P.  R.  Co.  (Case  No. 
478,  decided  April  17,  1915).  It  was  there  held  upon  the  complaint 
of  the  municipality,  that  although  a  railroad  company  had  built 
a  bridge  under  an  ordinance  contract  whereby  the  company  was 
relieved  from  any  further  duty  to  keep  the  bridge  in  repair  or  to 
construct  a  new  one,  nevertheless,  it  should  reconstruct  the  bridge 
when  necessary  at  its  own  expense,  since  it  is  the  duty  of  a  railroad 
company  to  keep  its  tracks  in  a  proper  condition  of  safety;  and  as  the 
ordinance  contract  imposing  the  duty  to  reconstruct  the  bridge  upon 
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the  munic\pality  was  invalid,  the  latter  was  estopped  from  complain- 
ing as  to  the  condition  of  the  bridge  by  reason  of  the  fact  that  it 
had  at  its  own  expense  previously  rebuilt  the  bridge.  The  decision 
of  the  Missouri  Commission  was  based  upon  the  earlier  case  of  Macon 
▼.  Chicago,  B.  &  Q.  E.  Co.  1  Mo.  P.  S.  C.  640. 


MISSOURI  PUBIjIC  S£3lVIOE  OOMinSSION. 

H.  I.  BRADFORD  et  al. 

17. 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY. 
[Case  No.  589.] 

Conifn4s9ion -^  Powers  o— Determination  of  title  to  land. 

The  Commission  is  not  the  proper  tribunal  to  determine  whether 
or  not  a  defendant  railroad  has  the  title  to  the  land  proposed  as  a 
location  for  a  depot. 
Municipalities'— Streets'^ Vacation  of  ^ Depot  sites ^ Obstrwu^ian  of 
flow  of  water. 

Objections  to  the  vacation  of  a  street  by  a  municipality,  and 
the  question  of  the  effect  of  its  occupation  by  a  railroad  for  a  depot 
in  obstructing  the  flow  of  water  in  time  of  flood,  should  be  addressed 
to  the  municipality. 
Service '— Bailroads  "^  Location  of  depot  »^  Powers  of  OomnUssian. 

The  Missouri  Commission  will  not  require  a  railroad  company  to 
erect  a  depot  upon  the  site  desired  by  the  complainants,  where  the 
site  proposed  by  the  company  is  adequate  for  the  reasonable  accom- 
modation of  the  public. 
Service ^ Railroads '— Depot  site"— Width  of  street. 

A  street  with  a  width  of  about  50  or  60  feet  was  held  to  be 
sufficient  to  afford  means  of  access  to  a  depot,  and  to  accommodate 
properly  all  travel  to  and  from  it  in  a  city  having  about  6,000  inhabi- 
tants. 

[April  24,  1915.] 

Complaint  asking  that  a  railroad  company  be  required  to 
erect  a  depot  on  a  designated  site.  The  railroad  was  authorized 
to  erect  a  station  upon  a  site  proposed  by  it,  the  Commission  hav- 
ing found  that  such  site  would  reasonably  and  adequately  ac- 
commodate the  .public. 

Appearances :  F.  P.  Sizer  for  complainants ;  E.  P.  Mann  for 
defendant. 

p.u.R.'iec.— 66. 
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Bean,  Commissioner:  L  The  substance  of  the  complaint  i» 
that  the  defendants  are  about  to  build  a  new  depot  at  Monett,  in 
this  state,  which  will  not  be  sufficient  to  adequately  serve  the  pub- 
lic ;  that  the  proposed  location  of  the  depot  is  not  proper,  and  the 
relief  asked  is  that  the  Commission  require  the  defendants  to 
erect  a  new  depot  upon  the  site  of  the  depot  at  Monett  which 
was  recently  burned,  and  also  require  the  erection  of  a  suitable 
depot  in  accordance  with  the  importance  of  the  city  of  Monett 
as  a  railroad  terminal,  within  a  reasonable  time. 

Defendants,  St.  Louis  &  San  Francisco  Railroad  Company, 
filed  answer,  alleging  that  their  property  was  in  the  hands  of 
receivers,  and  denied  that  it  contemplated  the  erection  of  a  depot 
at  Monett.  The  receivers  filed  answer,  alleging  that  they  were 
not  authorized  to  construct  a  depot  at  Monett  or  to  disburse  any 
funds  therefor  without  an  order  of  the  court  by  which  they 
were  appointed,  and  further  alleging  that  they  had  been 
considering  the  erection  of  a  depot  at  Monett  That  they  are- 
unable  to  say  what  the  dimensions  of  the  depot  would  be  if  con- 
structed, or  the  cost  thereof,  or  the  place  where  same  should  be 
located,  but  that  if  any  depot  was  constructed  by  them  at  the  city 
of  Monett,  it  would  be  of  such  character,  size,  and  location  to  be 
ample  for  the  accommodation  of  the  public  at  that  point 

A  hearing  was  held  before  a  member  of  the  Commission  at 
Monett  on  the  17th  day  of  February,  1915.  The  case  was. 
argued  and  submitted  for  decision  on  the  16th  day  of  March^ 
1915. 

II.  The  building  used  as  a  passenger  depot  by  the  defendants 
at  Monett  was  destroyed  by  fire  on  the  24th  day  of  September,. 
1914. 

Monett  is  a  city  of  6,000  people,  and  defendants  operate  daily 
through  said  city  many  passenger  trains,  and  carry  a  large 
number  of  passengers  each  day  to  and  from  said  city.  The  de- 
fendants have  erected  temporary  buildings  to  accommodate  the 
public,  and  concede  the  necessity  of  the  erection  of  suitable  and 
substantial  buildings  to  meet  the  demands  of  the  traveling  public 
at  Monett. 

It  was  shown  by  the  evidence  that  the  defendants  had,  since 
the  time  of  filing  their  answer  herein,  determined  upon  the 
location  of  a  new  passenger  depot  and  buildings  to  be  used  in 
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<!onnection  therewith,  and  they  propose  to  erect  on  the  north 
side  of  the  tracks,  which  extend  east  and  west,  two  buildings, — 
one  for  a  passenger  station,  to  include  waiting  rooms,  ticket  oflBce, 
and  toilet  facilities,  commencing  at  the  southeast  corner  of  Fourth 
and  Front  streets  in  the  city  of  Monett,  and  extending  east  about 
90  feet  and  having  a  width  of  45  feet  and  10  inches,  such  build- 
ing to  be  situate  in  part  upon  the  railroad  right  of  way  and  to 
extend  into  Front  street,  a  public  street  of  said  city  and  which 
adjoins  the  railroad  right  of  way  on  the  north,  for  a  distance 
of  25  feet,  the  entire  length  of  the  building  when  the  street  has 
been  vacated  for  such  use ;  the  other  building  for  baggage,  express, 
and  parcels  post  mail,  to  be  located  west  of  the  passenger  station 
a  distance  about  60  feet,  equal  to  the  width  of  Fourth  street, 
partly  on  the  railroad  right  of  way,  and  to  occupy  a  part  of  Front 
street  25  feet  in  width,  when  the  same  has  been  vacated. 

With  a  view  to  permitting  the  defendants  to  erect  buildings 
as  above  indicated,  the  legislative  body  of  the  city  of  Monett, 
on  the  2d  day  of  January,  1915,  passed  an  ordinance  which 
purported  to  vacate  for  the  use  of  defendants  a  strip  off  the  south 
side  of  Front  street  25  feet  in  width  for  the  use  of  defendants. 

Complainants  contend  that  the  site  as  proposed  by  the  defend- 
ants should  not  be  approved  because  the  ordinance  which  pur- 
ported to  vacate  a  part  of  Front  street  is  void,  and  that  the  part 
of  the  street  to  be  used  for  the  depot  building  has  not  been 
vacated.  Complainants  dispute  the  title  of  the  defendants  to 
the  land  to  be  used  as  a  site  for  the  new  buildings.  The  Commis- 
sion is  not  the  proper  tribunal  to  determine  whether  the  defend- 
ants have  title  to  the  land  proposed  as  a  location  for  the  depot. 
The  question  to  be  determined  here  is  whether  the  location  pro- 
posed by  the  defendants  is  one  of  reasonable  convenience,  and,  if 
that  location  should  be  approved  by  the  Commission,  the  defend- 
ants must  be  in  a  position  to  proceed  with  the  erection  of  a 
depot  thereat  in  a  reasonable  time,  otherwise  another  site  must 
be  selected. 

Complainants  also  urge  that  Front  street  should  not  be  vacated 
for  the  use  proposed.  Objections  to  the  vacation  of  the  street 
and  the  effect  of  its  occupation  by  the  depot  building  in  obstruct- 
ing the  flow  of  water  in  times  of  high  water  should  be  addressed 
to  the  city  of  Monett. 
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III.  A  number  of  witnesses  testified  at  the  hearing  as  to  the 
place  the  depot  should  be  erected  to  accommodate  the  public. 
The  east  end  of  the  passenger  depot,  if  the  same  should  be  erected 
of  the  size  and  at  the  place  proposed  by  defendants,  would  be  only 
about  60  feet  west  from  the  middle  of  the  block,  between  Fourth 
and  Fifth  streets,  at  which  place  complainants  are  seeking  to  have 
the  depot  built.  Fourth  street  and  Fifth  street  extend  north  from 
the  railroad,  and  the  distance  between  them  is  300  feet.  The 
plac^  where  defendants  propose  to  erect  a  depot  will  cover  the  site 
occupied  by  the  passenger  depot  at  Monett  for  many  years,  and 
imtil  about  one  year  prior  to  the  fire.  At  the  time  of  the  fire,  de- 
fendants were  using  as  a  passenger  depot  a  building  situate  east 
of  the  old  passenger  depot  and  which  had  been  used  as  a  dining 
room,  and  at  the  site  of  that  building  the  complainants  insist 
that  the  new  depot  should  be  erected. 

Front  street  has  been  hitherto  vacated  from  the  middle  of  the 
block  between  Fourth  and  Fifth  streets  to  the  west  line  of  Fifth 
street,  and  adjoining  the  part  of  the  street  so  vacated  on  the 
north  defendants  own  a  tract  of  land  extending  150  feet  east 
and  west  and  140  feet  north  and  south,  and  which  was  occupied 
by  the  Harvey  Hotel  prior  to  its  destruction  at  the  time  the 
station  was  destroyed.  The  defendants  do  not  intend  to  rebuild 
the  hotel,  or  to  occupy  the  property  other  than  as  may  be  required 
in  the  future  for  railroad  purposes. 

A  strip  about  25  feet  in  width  of  the  defendants'  right  of 
way,  adjoining  Front  street,  is  also  available  for  depot  purposes. 
Defendants  contend  that  it  is  necessary,  in  order  to  operate  the 
railroad  to  the  best  advantage  and  for  the  convenience  of  the 
public,  that  the  depot  be  located  as  proposed  by  them. 

The  contentions  of  the  parties  hereto  lead  to  the  question  of 
the  power  of  the  Commission  to  determine  the  place  where  the 
depot  should  be  erected.  Complainants  apparently  contend  that 
the  Commission  has  the  power  to  determine  where  the  depot 
should  be  erected,  and  that  the  Commission  can  reject  the  site 
for  a  depot  as  proposed  by  the  defendants,  and  direct  the  com- 
pany to  locate  it  at  another  place,  if,  in  the  judgment  of  the  Com- 
mission, the  site  proposed  by  complainanta  ia  more  convenient 
than  the  site  selected  by  defendants. 
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Section  49  of  the  P.  S.  C.  L.  Mo.  is  as  follows: 
*'Sec.  49.  Power  of  Commission  to  Order  Eepairs  or  Changes. 
— ^If,  in  the  judgment  of  the  Commission,  additional  tracks, 
s  ritches,  terminals,  or  terminal  facilities,  stations,  motive  power, 
or  any  other  property,  construction,  apparatus,  equipment,  facili- 
ties, or  device  for  use  by  any  common  carrier,  railroad  corpora- 
tion, or  street  railroad  corporation  in  or  in  connection  with  the 
transportation  of  passengers  or  property  ought  reasonably  to  be 
provided,  or  any  repairs  or  improvements  to  or  changes  in  any 
there<if  in  use  ought  reasonably  to  be  made,  or  any  additions  or 
chan',-esi  in  construction  should  reasonably  be  made  thereto  in 
order  to  promote  the  security  or  convenience  of  the  public  or 
employees,  or  in  order  to  secure  adequate  service  or  facilities 
for  the  transportation  of  passengers  or  property,  the  Commission 
shall,  after  a  hearing,  either  on  its  own  motion  or  after  complaint, 
make  and  serve  an  order  directing  such  repairs,  improvements, 
changes,  or  additions  to  be  made  within  a  reasonable  time  and  in 
a  manner  to  be  specified  therein,  and  every  common  carrier, 
railroad  corporation,  and  street  railroad  corporation  is  hereby 
required  and  directed  to  make  all  repairs,  improvements,  changes, 
and  additions  required  of  it  by  any  order  of  the  Commission 
served  upon  it.  If  any  repairs,  improvements,  changes,  or  ad- 
ditions which  the  Commission  has  determined  to  order  require 
joint  action  by  two  or  more  of  said  corporations,  the  Commission 
shall,  before  entry  and  service  of  order,  notify  the  said  corpora- 
tions that  such  repairs,  improvements,  changes,  or  additions  will 
be  required,  and  that  the  same  shall  be  made  at  their  joint  cost, 
and  thereupon  the  said  corporation  shall  have  thirty  days  or  such 
longer  time  as  the  Commission  may  grant  within  which  to  agree 
upon  the  part  or  division  of  cost  of  such  repairs,  improvements, 
changes,  or  additions  which  each  shall  bear.  If  at  the  expiration 
of  such  time  such  corporations  shall  fail  to  file  with  the  Commis- 
sion a  statement  that  an  agreement  has  been  made  for  a  division 
or  apportionment  of  such  repairs,  improvements,  changes,  or 
additions,  the  Commission  shall  have  authority,  after  further 
hearing,  to  fix  in  its  order  the  proportion  of  such  cost  or  expense 
to  be  borne  by  each  corporation  and  the  manner  in  which  the 
name  shall  be  paid  and  secured." 

The  above  statute  is  identical  in  its  terms  with  §  50  of  the 
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Public  Service  Commission  law  of  New  York,  which  was  under 
consideration  by  the  Public  Service  Commission  for  the  Sec- 
ond District  of  that  state  in  the  case  of  Board  of  Trade  v.  Erie 
K.  Co.  3  P.  S.  C.  R  (2d  Dist.  N.  Y.)  230,  231,  from  which  we 
quote  with  approval  the  following: 

"It  was  apparently  the  view  of  the  members  of  the  board  of 
trade  and  other  citizens  in  favor  of  the  Main  street  site,  as  ex- 
pressed at  the  hearing  at  Monroe,  that  the  Commission  has 
power  under  this  section  to  determine  where  a  railroad  company 
shall  locate  its  station;  and  it  appeared  to  be  the  view  of  such 
citizens  that  this  Commission  can  disapprove  of  a  site  chosen  by 
the  railroad  company  and  direct  the  company  to  locate  at  an- 
other site  if  in  its  opinion  the  site  last  named  is  more  advanta- 
geous than  the  site  selected  by  the  railroad  company. 

"In  the  opinion  of  the  Commission,  §  50  does  not  confer 
upon  it  powers  so  broad  as  those  contended  for  by  the  com- 
plainants. The  Commission  is  charged  with  the  duty  of  seeing 
that  a  railroad  company  furnishes  station  facilities  which  are 
amply  adequate,  convenient,  and  proper,  from  a  sanitary  and 
operating  point  of  view,  to  handle  the  traflSc  at  any  place  where 
a  station  is  located. 

"The  railroad  company  in  the  first  instance  must  be  the 
judge  as  to  what  is  proper  both  from  the  standpoint  of  its  own 
interest  and  from  the  standpoint  of  its  view  of  what  the  public 
necessities  demand. 

"If,  after  examination  and  the  taking  of  testimony,  the  Com- 
mission is  of  the  opinion  that  the  facilities  thus  offered  ade- 
quately meet  the  demands,  the  mere  fact  that  there  is  another 
site  which  is  claimed  to  be  a  better  one  ought  not  to  be  made 
the  basis  of  an  order  directing  its  selection.  The  merits  of  such 
a  location  may  properly  be  presented  to  the  railroad  company 
for  its  careful  consideration,  but  the  choice  should  idtimately  be 
left  free  to  it,  provided  no  conditions  are  found  in  the  site  finally 
presented  which  render  it  inadequate  or  unfit" 

Hence,  if  it  appears  from  the  evidence  in  this  case  that  the 
site  proposed  by  the  defendants  for  a  passenger  depot  is  ade- 
quate for  the  reasonable  accommodation  of  the  public,  the  fact 
that  the  site  urged  by  the  complainants  is  also  one  of  public  con- 
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lenience  would  not  authorize  the  Commission  to  reject  the  site 
ss  proposed  by  the  defendants. 

The  site  proposed  by  the  defendants  includes  the  site  of  the 
building  which  was  used  by  defendants  as  a  passenger  depot 
for  many  years,  and  the  site  proposed  by  complainants  had  been 
in  use  for  such  purpose  for  one  year,  and  there  was  no  evidence 
offered  that  there  was  objection  to  either  place  prior  to  the 
time  of  the  discussion  of  the  location  of  the  new  depot.  We  have 
considered  the  objection  advanced  that  Fourth  street  will  not 
accommodate  the  traffic.  That  street  has  a  width  of  about  50 
or  60  feet,  and  will  afford  a  ready  means  of  access  to  the  depot, 
and  will,  it  is  believed,  properly  accommodate  all  travel  to  and 
from  the  station.  After  an  examination  of  all  the  evidence  and 
the  objections  urged  by  complainants  to  the  site  proposed  by  de- 
fendants, we  conclude  that  the  site  proposed  by  the  defendants  is 
adequate  for  the  service  of  the  public. 

A  passenger  station  and  facilities  necessary  to  accommodate 
the  public  at  Monett  will  necessitate  the  expenditure  of  a  sum 
of  approximately  $20,000.  The  defendants  will  be  required  to 
file  with  the  Commission,  within  thirty  days  after  the  effective 
date  of  the  order  herein,  plans  and  specifications  of  suitable 
buildings  to  be  erected  at  Monett  for  the  purposes  aforesaid,  the 
work  to  be  completed  within  seven  months  from  the  effective  date 
of  the  order. 

An  order  will  be  entered  in  accordance  with  this  opinion. 
Atkinson,  Kennish,  and  Shaw,  CC.^  concur;  Wightman,  C^ 
absent. 


NEW  YORK  PUBIilO  SERVICE  COMMISSION,  SECOND  DISTRICT. 

IN  BE  LIMA-HONEOYE  ELECTRIC  LIGHT  &  RAILROAD 
COMPANY  et  aL 

[No.  209;  Case  No.  4640.] 

Leaae^EleeMe  plant  and  railway -^Termination  ^Ultimate  ahtm' 
dontnent  of  railroads. 

The  New  York  Commission  wiH  not,  in  the  exercise  of  its  dis- 
eretion,  approve  of  the  termination  and  surrender  by  the  lessee  to  the 
lessor  of  the  lease  of  an  electric  plant  and  electric  railway  which  lease 
has  previously  been  approved  by  the  Commission,  and  under  the  terms 
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of  which  the  leasee  agreed  to  operate  efiiciently  both  enterprises,  where 
the  conclusion  is  unavoidable  that  if  the  application  is  granted,  the 
railroad  enterprise  will  ultimately  be  abandoned,  since  the  Commission 
is  absolutely  without  authority  expressly  to  approve  and  authorize  the 
nonoperation  of  a  railroad  in  its  entirety  and  for  an  indefinite  period. 

[April  14,  1016.] 

Application  by  the  lessor  and  lessee  of  an  electric  plant  and 
an  electric  railway  for  permission  to  terminate  the  lease.  Appli- 
cation denied  upon  the  ground  that  the  purpose  of  the  application 
was  the  ultimate  abandonment  of  the  railroad. 

Appearances:  C.  E.  Shuster  for  petitioners;  F.  A.  Robbins 
for  village  of  Lima ;  James  S.  Havens  for  W.  A.  O'Xeill,  a  ship- 
per of  Lima- 
Van  Santvoord,  Chairman:  In  August,  1910,  with  the  ap- 
proval of  the  Public  Service  Commission,  the  Lima-Honeoye 
Electric  Light  &  Eailroad  Company,  hereinafter  called  the  lessor, 
leased  to  the  Lima-Honeoye  Light  &  Railroad  Company,  herein- 
after called  the  lessee,  an  electric  plant  and  franchise  for  operat- 
ing, etc.,  in  the  villages  of  Lima  and  Honeoye  Falls,  and  in  the 
town  of  West  Bloomfield ;  and  an  electric  railroad  extending  from 
the  village  of  Lima  to  the  village  of  Honeoye  Falls,  a  distance 
of  about  4^  miles, — each  of  said  properties  being  at  the  time  of 
the  lease  thereof  owned  by  the  lessor,  which  had  theretofore  oper- 
ated the  same.  The  lease  was  for  a  term  of  five  years  from  July 
6,  1910,  with  an  option  to  the  lessee  to  buy  the  demised  property 
at  a  stated  price  at  any  time  during  the  term;  and  among  the 
covenants  which  made  up  the  expressed  consideration  for  the 
conveyance  was  an  agreement  by  the  lessee  "that  it  will  immedi- 
ately enter  into  possession  of  the  [demised]  property,  and  under- 
take and  continue  the  proper  and  efficient  operation  thereof  dur 
ing  the  continuance  of  this  lease.''  Operation  by  the  lessee  of 
both  the  railroad  and  the  lighting  plant  has  continued  until  the 
present  time ;  but,  as  it  appears,  during  such  operation  the  gross 
receipts  of  the  combined  enterprise  have  been  insufficient  to  pay 
the  operating  charges.  It  is  alleged  that  the  railroad  system, 
considered  by  itself,  invariably  has  been,  and  under  existing 
arrangements  will  necessarily  be,  operated  at  a  loss  by  the  lessee, 
— largely  because  of  the  fact  that  on  account  of  its  inability 
properly  to  finance  its  operation  it  has  never  been  able  to  render 
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Teasonably  adequate  public  service,  having  insuflScient  railroad 
•connection  at  its  termini,  a  limited  area  for  originating  business, 
^nd  restricted  facilities  for  forwarding  freight  and  passengers; 
that  the  electric  lighting  system,  on  the  other  hand,  has  been  and 
^an  be  operated  at  a  profit ;  that  operated  as  a  separate  enterprise 
the  electric  lighting  system  can  and  will  give  good  service  at 
reasonable  cost  to  both  public  and  private  consumers,  but  that 
•operated  jointly  with  the  railroad  as  at  present  the  ability  of  each 
system  to  render  good  service  is  greatly  restricted,  and  such  joint 
operation,  under  present  conditions,  may  result  in  ultimate  in- 
ability of  either  to  render  any  service  whatsoever.  It  is  further 
alleged  that  all  of  the  capital  stock  of  both  the  lessee  and  lessor 
•corporations  has  been  acquired  and  is  now  owned  in  common  by 
the  same  individuals,  and  that  all,  or  practically  all,  of  the  debts 
and  obligations  of  each  corporation  are  owing  to  or  under  the 
control  of  common  interests.  The  parties  to  the  lease  accordingly 
unite  in  an  application  to  this  Commission  for  the  approval  of  an 
immediate  termination  and  surrender  by  the  lessee  to  the  lessor 
of  said  lease  and  purchase  right,  and  of  the  transfer  and  sale  to 
the  lessee  by  the  lessor  of  all  the  properties  and  franchises  com- 
prising the  lighting  system  covered  by  the  lease. 

It  may  fairly  be  inferred  from  the  petition  that  if  the  appli- 
cation is  granted,  the  lighting  system  will  promptly  be  taken  into 
a  consolidation  of  several  similarly  situated  corporations;  and 
while  it  is  intimated  that  present  dissolution  of  the  enterprises 
as  proposed  would  put  the  lessor  owners  in  a  position  favorably 
to  study  and  consider  some  proper  plan  for  so  extending  and 
financing  the  railroad  system  as  might  enable  its  subsequent 
successful  operation,  counsel  for  the  petitioners  practically  ad- 
mits, and  indeed  the  conclusion  is  unavoidable,  that  if  the  appli- 
cation is  granted  the  railroad  enterprise  will  ultimately  be 
abandoned.  It  is  because  of  the  last-mentioned  fact,  and  on 
account  of  this  apparently  inevitable  incident  to  consummation 
of  what  is  now  proposed,  that  the  plan  does  not  commend  itself 
to  the  judgment  of  this  Commission. 

Approval  by  the  Commission  of  what  is  contemplated  in  this 
proceeding — ^the  annulment  of  the  lease,  the  separation  of  the 
railroad  and  the  lighting  plant,  and  an  absolute  sale  transfer  of 
the  property  and  franchises  of  the  latter  to  the  lessee — does  not 
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depend  upon  whether  the  proposed  dissociation  may  legally  be 
done,  but  whether  under  the  circumstances,  in  the  judgment  of 
the  Commission,  it  may  properly  be  authorized.  In  other  words, 
the  application  is  addressed  solely  to  the  discretion  of  the  Com- 
mission. In  support  of  his  contention  that  the  unprofitable  rail- 
road business  may  properly  be  abandoned  in  order  to  preserve 
and  insure  continuance  of  the  profitable  lighting  business,  counsel 
declares  that  the  owner  of  a  public  service  corporation  cannot  be 
compelled  to  continue  the  enterprise  at  all  hazards  and  at  what- 
soever pecuniary  sacrifice.  While  this  is  doubtless  true  as  a 
general  statement  of  an  abstract  right,  it  does  not  follow  that  a 
railroad  corporation  may  discontinue  its  entire  service  at  will 
and  itself  be  the  sole  judge  of  the  propriety  and  necessity  of  such 
a  discontinuance.  It  would  seem  that  consent  of  the  state  is  a 
prerequisite  to  the  absolute  abandonment  of  the  enterprise.  We 
are  not  called  upon  to  determine  how  such  consent  may  be  ob- 
tained ;  suflScient  to  say  that  there  is  nothing  in  the  Public  Serv- 
ice Commissions  law  which  clothes  this  Commission  with  author- 
ity either  to  ascertain  and  decide  whether  the  facts  upon  which 
such  a  right  is  predicated  actually  exist  in  a  given  case,  or  to  deter- 
mine the  terms  and  conditions  under  which,  in  a  proper  case, 
the  abandonment  of  such  an  enterprise  may  be  permit  ::ed.  It 
is  contended  on  behalf  of  the  opposing  municipality  that  under 
§  54  of  the  railroad  law,  which  among  other  things  provides  that 
no  station  established  by  any  railroad  corporation  for  the  re- 
ception or  delivery  of  passengers  or  property  or  both  shall  be 
discontiniied  without  the  consent  of  the  Public  Service  Commis- 
sion first  had  and  obtained,  this  Commission  has  power  to  prevent 
discontinuance  by  a  railroad  of  its  entire  service.  Without  de- 
termining that  point,  on  the  other  hand  it  is  at  least  clear  that 
the  Commission  is  absolutely  without  authority  expressly  to  ap- 
prove and  authorize  the  nonoperation  of  a  railroad  in  its  entirety 
and  for  an  indefinite  period ;  and  for  that  reason  it  plainly  ought 
not  to  authorize  something  which  would  inevitably  result  in  such 
nonoperation. 

The  question  now  presented  to  the  Commission  accordingly  does 
not  hinge  upon  whether  or  not  the  owners  of  the  railroad  enter- 
prise may,  under  the  circumstances  and  as  matter  of  right, 
abandon  its  future  operation    As  far  as  that  feature  of  the  case 
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is  conoemedy  the  proper  question  would  be  whether,  having  re- 
gard to  the  public  welfare  and  rights  as  well  as  to  the  rights  and 
interest  of  the  owners  and  lessees  of  these  two  utilities,  the  dom- 
mission  may  properly  approve  that  which,  if  granted,  will  in 
effect  constitute  a  default  under  a  lease,  the  execution  of  which 
lease  has  been  approved  and  authorized  by  the  Commission  upon 
the  express  understanding  that  an  efficient  operation  of  both 
utilities  would  result  therefrom  and  might  be  expected  to  con- 
tinue during  the  life  of  the  lease.  In  this  view  of  the  case, 
approval  by  the  Commission  of  what  is  now  proposed  would  be 
an  improper  exercise  of  its  discretionary  power,  and  the  appli- 
cation must  therefore  be  denied. 
All  concur. 


PE3NNSY1jVANIA  PUBIilO  SBRVIOB  COMMISSION. 

PITTSBTJKGH  PLATE  GLASS  COMPANY 

v. 
PENNSYLVANIA  RAILBOAD  COMPANY. 

[Complaint  Docket  No.  227.] 

Battroad  —  Demurrage  —  Definition. 

Demurrage  is  a  charge  in  the  nature  of  a  penalty  for  the  tm- 
reasonable  detention  of  cars  belonging  to  the  carriers,  or  which   are 
in  the  service  of  the  carriers  under  the  terms  of  an  agreement  with 
the  owner  either  expressed  or  implied. 
Railro€id  •*  Demtirrage  —  Private  cars  im  private  siding» 

General  car  demurrage  rules  of  a  railroad  do  not  govern  the 
case  of  the  delivery  of  cars  to  the  owner  upon  his  own  tracks,  in  the 
absence  of  any  expressed  or  implied  agreement  putting  the  cars  in  tlie 
service  of  the  carriers. 

[April  6,  1915.] 

Complaint  against  a  railroad  company  for  charging  and  col- 
lecting demurrage  upon  loaded  coal  cars  standing  upon  siding 
belonging  to  the  owner  of  the  cars.  The  railroad  company  was 
ordered  to  desist  from  charging  and  collecting  such  demurrage. 

Appearances :  J.  M.  Belleville,  general  freight  agent,  for  the 
complainant;  Henry  Wolf  Bickle,  assistant  general  solicitor,  for 
the  railroad  company. 
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Tone,  Commissioner:  The  complainant  is  the  owner  of  a 
plate  glass  factory  at  Tarentum,  in  Allegheny  county,  Pennsyl- 
vania. It  owns  also  a  coal  mine  three  quarters  of  a  mile  away, 
from  which  it  ships  the  coal  needed  in  the  factory,  on  the  line  of 
the  respondent  railroad.  It  owns  also  a  number  of  steel  hopper 
cars  in  which  the  coal  is  shipped  and  which  are  used  exclusively 
for  this  purpose.  The  respondent  charges  the  regular  tariff 
rates  for  the  transportation,  making  allowance  to  the  complain- 
ant of  A  of  a  cent  per  mile  for  Qach  car.  The  respondent  seeks 
to  charge  demurrage  for  these  cars  at  the  rate  of  $1  per  car  per 
day  while  they,  after  delivery,  stand  loaded  upon  the  tracks  of 
the  complainant  constructed  by  it  upon  its  own  property.  It  is 
this  charge  of  demurrage  to  which  the  complainant  objects.  The 
general  railroad  rules  respecting  demurrage,  which  have  met  the 
approval  of  the  Interstate  Commerce  Conunission,  provide  as 
follows : 

"Private  cars  while  in  railroad  service,  whether  on  railroad 
company  or  private  tracks,  are  subject  to  these  demurrage  rules, 
to  the  same  extent  as  cars  of  railroad  ownership.  Empty  private 
cars  are  in  railroad  service  from  the  time  they  are  placed  by  the 
railroad  company  for  loading,  or  tendered  for  loading  on  the 
orders  of  the  shipper.  Private  cars  under  lading  are  in  railroad 
service  until  the  lading  is  removed  and  cars  are  regularly  re- 
leased." 

This  is  a  case  which  ought  to  be  decided  upon  its  own  facts, 
and  these  facts  distinguish  it  from  most,  if  not  all,  others  which 
have  been  heretofore  determined.  It  is  contended  for  the  re- 
spondent: First,  that  the  case  of  the  complainant  is  within  the 
language  of  the  above  cited  rules;  and,  second,  that  certain 
authorities  which  were  cited  have  determined  the  question  here 
raised  upon  principle  in  favor  of  the  respondent.  A  brief  review 
of  these  authorities,  therefore,  becomes  necessary. 

After  the  adoption  of  the  demurrage  rules,  Thomas  Carlin's 
Sons  Company  filed  a  complaint  against  the  Baltimore  &  Ohio 
Kailroad  Company  before  the  Pennsylvania  State  Kailroad  Com- 
mission, and  that  Commission  decided  April  13,  1911,  that  "the 
Commission  is  of  the  opinion  that  when  the  private  car  has  been 
returned  to  your  plant  and  placed  upon  your  exclusively  owned 
track  it  is  not  subject  to  demurrage  charge." 
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In  a  case  in  13  Inters.  Com.  Eep.  378  Re  Demurrage  Charges 
on  Privately  Owned  Tank  Cars,  it  was  held  "that  private  cars 
owned  by  shippers  and  hired  to  carriers  upon  a  mileage  basis 
are  subject  to  demurrage  when  such  cars  stand  upon  the  tracks 
of  the  carrier  either  at  point  of  origin  or  destination  of  shipment, 
but  are  not  so  subject  when  upon  either  the  private  track  of  the 
owner  of  the  car  or  the  private  track  of  the  consignee." 

In  a  later  case,  that  of  Procter  &  G.  Co.  v.  Cincinnati,  H.  &  D. 
R.  Co.  19  Inters.  Com.  Rep.  566,  the  complainant  owned,  main- 
tained, and  operated  private  tracks  located  on  its  own  land  for 
use  in  and  for  the  purpose  of  switching  cars  between  interchange 
tracks  connected  with  the  lines  of  the  defendant  and  the  various 
loading  and  unloading  places  within  the  plant.  The  complainant 
owned  tank  cars  which  the  Commission  found  were  "used  by 
defendants  under  a  tariff  which  provides  among  other  things  that 
when  tank  cars  are  furnished  by  shippers  or  owners,  mileage  at 
the  rate  of  |  of  a  cent  per  mile  will  be  allowed  by  defendants  for 
the  use  of  such  tank  cars  loaded  or  empty." 

The  Commission  sustained  the  demurrage  rule,  and  held  that 
the  defendants  were  entitled  to  demurrage  while  the  privately 
owned  cars  stood  on  the  privately  owned  tracks.  The  complain- 
ant filed  a  petition  with  the  commerce  court,  asking  that  the 
order  of  the  Interstate  Commerce  Commission  be  annulled,  which 
petition  was  dismissed,  and  on  appeal  to  the  Supreme  Court  of 
the  United  States  it  was  held  that  the  commerce  court  had  no 
jurisdiction  in  the  matter.  The  order  of  the  Interstate  Com- 
merce Commission,  therefore,  remained  in  effect.  The  principles 
upon  which  the  Commission  based  its  order  were  in  brief  that 
under  the  law  the  defendants  were  under  no  obligation  to  haul 
complainants'  private  cars,  and  that  their  use  by  the  defendants, 
under  the  terms  of  the  tariff,  constituted  an  arrangement  to  which 
both  parties  assented,  and  one  of  the  terms  of  which  provided  for 
demurrage  in  the  situation  stated. 

It  will  be  observed  that  these  principles  cannot  apply  to  the 
case  now  to  be  decided,  for  the  reason  that  under  its  charter  the- 
Pennsylvania  Railroad  Company  is  under  obligations  to  trans- 
port private  cars,  and  further  that  it  could  not  possibly  be  here 
found  that  the  cars  were  in  the  service  of  the  railroad  company, 
impliedly  or  otherwise,  since  they  were  exclusively  used  by  the- 
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complainants  for  hauling  its  own  coal  from  its  own  mine  to  its 
own  plant,  and  that  all  the  railroad  furnished  was  this  transporta- 
tion. 

The  contention  of  the  complainant  which  the  Commission  re- 
jected in  the  Procter  &  Q.  Co.  Case  was  *^that  a  privately  owned 
car  while  standing  upon  a  privately  owned  track  should  be  free 
from  demurrage  even  though  the  car  was  owned  by  one  private 
interest  and  the  track  by  another  private  interest." 

In  the  case  of  the  General  Electric  Co  v.  New  York  C,  R.  Co., 
decided  by  the  Public  Service  Commission  of  New  York  in  1910, 
it  was  held  that  "the  part  of  the  Demurrage  Code  here  objected 
to  by  complainant,  so  far  as  it  relates  to  private  cars  inbound 
under  load  to  the  industrial  company  owning  the  cars  after  re- 
moval of  the  cars  from  the  interchange  or  delivery  track,  must 
be  held  unreasonable  and  without  warrant  of  law." 

To  some  extent,  however,  the  defendant  relied  upon  the  case  of 
Pennsylvania  E.  Co.  v.  Waverly  Oil  Works  Co.  recently  decided 
by  the  superior  court  of  Pennsylvania,  58  Pa.  Super.  Ct.  154. 
The  railroad  sued  for  demurrage  on  ten  loaded  cars  delivered 
on  the  siding  of  the  defendant  The  affidavit  of  defense  set  up 
that  the  cars  were  not  the  property  of  the  plaintiff  or  any  other 
common  carrier,  but  were  the  cars  of  private  companies  engaged 
in  private  enterprises,  and  that  they  were  detained  by  the  defend- 
ant on  its  own  private  siding.  Judgment  was  entered  for  the 
plaintiff,  and  it  is  entirely  clear  that  the  affidavit  set  up  no  de- 
fense, and  that  no  other  conclusion  was  possible.  The  sole  and 
complete  allegation  of  the  defendant  was  that  the  plaintiff  did  not 
own  the  cars.  It  was  in  no  way  required  to  own  them.  It  might 
have  leased  or  borrowed,  or  in  some  other  way  arranged  with  the 
owner  for  their  use.  It  was  no  concern  of  the  defendant  whether 
or  not  the  plaintiff  owned  the  cars,  and  the  court  points  out : 

"The  cars  did  not  belong  to  the  defendant,  and  it  has  no  stand- 
ing to  require  what  were  the  circumstances  under  which  the 
plaintiff  obtained  possession  of  them  from  the  owners." 

This  decision  has  little  or  no  bearing  upon  the  case  before  us 
in  which  the  complainant  owns  the  cars,  and  the  existence  of  any 
such  possible  agreement  is  denied. 

Demurrage  is  a  charge  in  the  nature  of  a  penalty  for  the  un- 
reasonable detention  of  cars  which  belong  to  the  carrier  or  are  in 
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the  service  of  the  carrier  under  the  terms  of  an  agreement  with 
the  owner  either  expressed  or  implied,  and  its  purpose  is  to  secure 
the  prompt  return  of  the  cars.  Under  the  facts  of  the  present 
case  the  cars  were  not  in  the  service  of  the  carrier.  They  could 
not  be  used  by  the  carrier  for  any  other  purpose  than  the  service 
of  the  complainant.  At  the  time  the  demurrage  was  attempted 
to  be  imposed,  these  cars  had  been  delivered  to  the  complainant, 
and  its  own  cars,  filled  with  its  own  commodities,  stood  upon  its 
own  tracks.  The  railroad  company  denies  any  liability  for  the 
cars  or  lading  after  delivery  upon  the  owner's  siding.  Under 
these  circumstances  the  reason  for  the  enforcement  of  demurrage 
seems  entirely  to  fail.  Its  enforcement  could  not  compel  the 
prompt  return  of  the  cars.  The  defendant  had  no  right  of  any 
kind  to  the  cars,  or  their  use  or  possession.  The  complainant, 
after  unloading,  might  retain  the  cars  and  never  return  them. 
No  right  to  possession  upon  the  part  of  the  railroad  could  be  in 
any  way  maintained.  If  the  complainant  should  choose  to  keep 
his  goods  in  his  cars,  awaiting  a  rise  in  the  market  or  for  some 
other  reason,  what  ground  could  there  be  for  the  contention  that 
they  were  in  the  service  of  the  carrier?  The  argument  that 
the  carrier  ought  to  be  enabled  to  know  upon  how  many  private 
cars  it  may  depend  in  order  that  it  may  secure  sufficient  other 
cars  for  its  service  fails  in  this  situation  because  these  cars  could 
never  have  been  depended  upon  for  such  service,  and  the  carrier 
could  not  have  been  misled.  The  contention  that  an  advantage 
is  given  to  the  owners  of  private  cars  if  demurrage  be  not  charged, 
and  that  the  result  therefore  is  discrimination,  also  fails.  There 
are  certain  advantages  which  follow  from  the  ownership  of 
capital,  which  cannot  be  counteracted.  The  man  who  lays  a 
switch  has  an  advantage  over  one  who  depends  upon  carts.  The 
man  who  buys  a  car  pays  less  freight  than  others.  This  argu- 
ment, if  sound,  could  properly  be  extended  to  the  ownership  of 
the  cars,  to  which  the  avoidance  of  demurrage  is  only  an  incident. 

The  language  of  the  general  demurrage  rules  does  not  specifi- 
cally refer  to  the  case  of  the  delivery  of  okrs  to  their  owner  upon 
his  own  tracks.     This  language  is: 

"Empty  private  cars  are  in  railroad  service  from  the  time  they 
are  placed  by  the  railroad  company  for  loading  or  tendered  for 
loading  on  the  orders  of  a  shipper.    Private  cars  under  lading  aro 
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in  railroad  service  until  the  lading  is  removed  and  cars  are  regur 
larly  released." 

It  gives  suflScient  scope  to  this  language  to  hold  that  it  applies- 
to  the  usual  case  of  private  cars  in  the  service  of  the  carrier  and 
delivered  to  consignor  or  consignee,  but  that  it  does  not  go  so  far 
as  to  cover  the  case  of  delivery  to  the  owner  upon  his  own  tracks- 
in  the  absence  of  any  agTcement  which  expressly  or  impliedly 
puts  the  cars  in  the  service  of  the  carrier.  We  express  no  opinion 
as  to  the  reasonableness  of  the  existing  general  demurrage  rules, 
but  consider  that  the  present  case  is  not  within  them,  not  gov- 
erned by  them,  and  is  to  be  determined  on  its  own  merits.  If 
these  rules  had  provided  that  private  cars,  not  only  when  on 
private  tracks,  but  when  on  private  tracks  belonging  to  the  owner, 
should  be  subject  to  demurrage,  the  question  of  the  reasonableness- 
of  the  rules  would  have  arisen. 

For  the  reasons  given,  the  prayer  of  the  petition  of  the  com- 
plainant is  granted,  and  his  application  is  sustained. 

By  the  Commission,  Samuel  W.  Pennypacker,  Chairman. 

Johnson,  Commissioner,  concurring:  I  concur  in  the  finding 
of  the  Commission  that  the  petition  of  the  complainant  in  this- 
case  should  be  granted  and  his  application  sustained;  but  I  am 
unable  to  accept  the  view  that  the  demurrage  rules  do  not  "cover 
the  case  of  delivery  to  the  owner  upon  his  own  tracks,  in  the- 
absence  of  any  agreement  which  expressly  or  impliedly  puts  the 
cars  in  the  service  of  the  carrier."  The  view  expressed  in  the 
majority  opinion  is  that  "if  these  rules  had  provided  that  private- 
cars  not  only  when  on  private  tracks,  but  on  private  tracks  be- 
longing to  the  owner,  should  be  subject  to  demurrage,  the  question 
of  the  reasonableness  of  the  rules  would  have  arisen."  It  is  my 
opinion  that  the  demurrage  rule  in  question  is  so  worded  that  it 
does  apply  to  private  cars  delivered  by  the  railroad  upon  a  siding 
or  track  belonging  to  the  owner  of  the  car,  and  that  the  question 
of  the  reasonableness  of  enforcing  the  rule  under  the  circum- 
stances obtaining  in  the  case  at  issue  must  be  determined. 

The  committee  of  the  National  Association  of  Railway  Com- 
missioners which  drafted  the  demurrage  rule  in  question  called 
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attention  in  the  report  which  the  committee  drafted  in  support 
of  the  rules,  to  the  fact  that  carriers  generally,  and  some  private 
car  lines,  favored  a  rule  that  ^'exempts  private  cars  from  de- 
murrage when  standing  upon  the  private  sidings  of  their  own- 
ers." The  report  sets  forth  in  detail  the  reasons  why  the  com- 
mittee did  not  favor  such  a  rule,  the  objection  of  the  committee 
being  based  upon  the  thought  that  "the  car  owner  can  claim  no 
advantage  as  a  shipper  that  would  not  accrue  to  him  if  the  car 
were  owned  by  a  different  person  having  no  interest  in  the 
freight."  It  was  also  the  view  of  the  committee  that  "every  car 
in  railroad  service  is  a  railroad  car,"  and  "that  cars  under  lading 
are  in  railroad  service  until  unloaded  and  regularly  released/' 

The  Interstate  Commerce  Commission  in  Procter  &  G.  Co.  v. 
Cincinnati,  H.  &  D.  R  Co.  19  Inters.  Com.  Eep.  556,  after 
quoting  the  demurrage  rule  in  question,  stated:  "Complainant 
objects  to  the  rule,  .  .  •  in  so  far  as  it  provides  for  de- 
murrage on  private  cars  while  standing  on  private  tracks,  and 
particularly  to  the  provision  that  if  private  cars  are  returned 
under  load,  railroad  service  is  not  at  an  end  until  the  lading  is 
removed."  The  complainant  in  this  case  was  the  owner  of  oil- 
tank  cars,  which  were  delivered  to  it  at  interchange  tracks,  from 
which  the  loaded  cars  were  taken  to  the  complainant's  private 
tracks,  located  upon  its  own  land.  The  complainant  contended 
that  it  should  be  relieved  from  demurrage  upon  its  own  cars  when 
standing  upon  its  own  tracks  within  its  own  works,"  but  the 
Interstate  Commerce  Commission  held  that  the  carriers  were 
within  their  lawful  rights  in  collecting  demurrage  upon  such 
cars  thus  located. 

Although  it  is  clear  that  both  the  framers  of  the  demurrage 
rule  in  question  and  also  the  Interstate  Commerce  Commission, 
which  has  passed  upon  the  rule,  are  of  opinion  that  demurrage 
should  be  paid  upon  private  cars'  received  upon  tracks  belonging 
to  the  owners  of  the  cars,  the  decision  of  the  Interstate  Com- 
merce Commission  in  Procter  &  G.  Co.  v.  Cincinnati,  H.  &  D.  R. 
Co.  which  was  sustained  by  the  United  States  commerce  court,  is 
not  determinative  of  the  cause  at  issue  in  the  present  case.  The 
reasoning  of  the  Interstate  Commerce  Commission,  in  part,  was — 

"Manifestly,  the  law  does  not  impose  upon  defendants  the 

obligation  of  hauling  complainant's  private  cars.     If  used,  it 
P.U.R.'16C.— 66. 
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must  be  under  an  arrangement  which  is  subscribed  to  by  both, 
and  which  is  stated  definitely  in  defendant's  tariffs.  These  de- 
fendants have  said  in  their  tariffs  that  they  will  use  the  privatdy 
owned  car3  and  pay  three  fourths  of  1  cent  per  mile  for  such  use, 
and  will  subject  them  to  the  demurrage  rules.  Complainant, 
having  its  cars  in  use  under  those  conditions,  now  asks  that  we 
relieve  it  from  one  of  the  conditions  which  defendants  are  un- 
willing to  relinquish.'^ 

The  case  at  issue  before  the  Public  Service  Conunission  of 
Pennsylvania  differs  from  Procter  &  G.  Co.  v.  Cincinnati,  H.  & 
D.  E.  Co.  in  that  the  respondent  carrier  is  obliged  by  its  charter 
to  permit  shippers  to  place  upon  its  rails  their  own  freight  cars 
intended  for  the  transportation  of  their  own  and  others'  freight 
The  carrier  is  obliged  to  accept  private  cars  offered  by  shippers. 
While  the  carrier  may  lawfully  require  the  owner  of  the  car  to 
pay  an  adequate  compensation  for  hauling  the  cars,  it  would 
seem  that  the  carrier  could  not  stipulate,  as  a  condition  of  accept- 
ing the  car  for  transportation,  that  the  shipper  must  pay  de- 
murrage upon  his  cars  when  standing  upon  his  own  tracks.  It 
is  our  opinion  that  the  complainant  in  this  case  is  acting  within 
his  lawful  rights  in  objecting  to  the  payment  of  demurrage. 

The  cars  upon  which  the  respondent  seeks  to  collect  demurrage 
are  used  solely  by  the  complainant  in  transporting  coal  from  the 
complainant's  coal  tipple  to  his  factory,  three  fourths  of  a  mile 
distant.  The  carrier  is  obliged  by  its  charter  to  haul  the  cars, 
and  for  the  service  it  is  thus  required  to  perform  it  receives  a 
presumably  reasonable  compensation. 

It  is  our  opinion  that  the  private  cars  of  the  complainant  can- 
not be  considered  to  be  "in  railroad  service."  In  reaching  this 
decision,  no  opinion  is  expressed  as  to  the  legality  or  wisdom  of 
the  application  of  demurrage  rules  to  private  cars  as  they  are  or- 
dinarily employed  in  transportation  service.  The  peculiar  facts 
of  the  instant  case,  together  with  the  charter  obligation  of  the  car- 
rier to  haul  private  cars,  justify  the  complainant  in  refusing  to 
pay  the  demurrage  sought  to  be  collected  by  the  respondent. 

If  it  could  be  held  that  the  complainant's  cars  are  legally  ^'in 
railroad  service,"  it  would  not  be  fair  to  the  complainant  to  re- 
quire him  to  pay  the  demurrage  demanded  by  the  respondent 
For  the  transportation  of  coal  three  fourths  of  a  mile  the  carrier 
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receives  the  liberal  rate  of  15  cents  a  ton,  and  has  practically  no 
expense  for  the  cars  used.  The  car  mileage  of  six  mills  per  car 
mile,  which  the  carrier  pays  the  car  owner,  amounts  to  only  9 
mills  for  a  round  trip  from  the  coal  mine  to  the  glass  factory  and 
return.  The  complainant's  cars  apparently  earn  car  mileage  of 
about  i  of  a  cent  a  day.  If  the  respondent  railway  company 
transported  the  complainant's  coal  in  a  car  belonging  to  another 
railroad  company,  a  per  diem  of  45  cents  would  be  paid  the  own- 
er of  the  car ;  and  if  the  complainant  used  its  own  equipment  the 
expense  would  probably  equal  45  cents  per  car  per  day.  To  re- 
quire the  complainant,  who  receives  practically  nothing  for  pro- 
viding the  equipment  in  which  his  coal  is  transported,  to  pay  de- 
murrage upon  his  cars  after  they  have  been  received  upon  his  own 
sidings,  would  be  to  discriminate  against  the  complainant  and  to 
place  him  at  a  disadvantage  in  comparison  with  consignees  who 
receive  coal  in  railroad-owned  equipment,  and  also  in  comparison 
with  consignees  who  own  private  cars  that  yield  a  substantial  car- 
mileage  revenue. 

It  is  our  opinion  that  the  prayer  of  the  petitioner  should  be 
granted,  and  that  the  respondent  should  be  ordered  so  to  modify 
his  tariffs  as  to  exempt  the  complainant's  cars  from  demurrage 
when  standing  upon  the  complainant's  private  tracks. 

Emory  E.  Johnson, 

Commissioner. 


PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

ADRIAN  FUENACE  COMPANY 

V. 

PENNSYLVANIA  BAILEOAD  COMPANY. 

[Complaint  Docket  No.  310.] 

Bates  ^  Railroad  —  Diacrintination. 

A  published  tariff  under  which  rates  from  a  certain  point  were 
to  apply  only  on  shipments  originating  at  such  point,  and  not  on 
traffic  coming  from  points  beyond,  was  held  to  be  unjust,  unreasonable, 
and  discriminatory;  it  not  being  the  province  of  the  carrier  to  differ- 
entiate the  shipments  or  commodities  according  to  their  places  of  origin, 
or  to  endeavor  to  distribute  profits,  even  justly  between  rival  manii- 
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facturerB,  but  to  carry  at  proper  and  reasonable  rates  all  lawful  freight 
which  may  be  presented. 
Rates  —  Railroad  —  Reparatitm  far  overcharge. 

Reparation  will  not  be  ordered  by  the  Pennsylvania  Commission 
merely  upon  evidence  that  complainant  has  been  charged  more  than 
the  rate  authorized  by  a  published  tariff,  in  the  absence  of  proof  that 
the  published  rate  is  reasonable,  since  reparation  ought  to  be  a  return 
of  the  difference  between  the  imjust  rate  paid  and  what  would  be  the 
entirely  reasonable  and  proper  rate  which  ought  to  have  been  charged. 

(May  7,  1915.] 

Complaint  by  a  furnace  company  operating  an  iron  furnace 
at  DuBois  on  the  line  of  the  Buffalo,  Rochester,  &  Pittsburgh 
Railway  Company,  which  connects  at  Josephine  with  the  line  of 
the  Pennsylvania  Railroad  Company,  that  a  tariff  published  by 
the  Pennsylvania  Railroad  Company,  under  which  rates  on  iron 
from  Josephine  to  points  on  its  line  were  to  apply  only  shipments 
originating  at  Josephine,  and  not  on  traffic  coming  from  points 
beyond,  was  unreasonable  and  discriminatory,  with  demand  for 
reparation ;  complaint  as  to  unreasonableness  and  discriminatory 
character  of  the  tariff  upheld;  demand  for  reparation  refused; 
Buffalo,  Rochester,  &  Pittsburgh  Railway  Company  and  the 
Pennsylvania  Railroad  Company  ordered  to  make,  publish,  and 
file  w^ith  the  Commission  reasonable  joint  rates  upon  pig  iron  from 
DuBois  to  Huff,  Josephine,  Wilmerding,  and  Uniontown. 

Appearances:  J.  H.  Kennedy  representing  the  complainant; 
Frederic  L.  Ballard  representing  the  respondent. 

Pennypacker,  Chairman :  The  complainant  corporation  owns 
a  pig-iron  furnace  near  DuBois,  in  the  state  of  Pennsylvania, 
situate  on  the  line  of  the  Buffalo,  Rochester,  and  Pittsburgh 
Railway  Company,  not  a  party  to  this  proceeding.  A  large  part 
of  its  output  goes  by  way  of  Huff  to  Wilmerding,  Pittsburgh,  and 
Uniontown,  all  in  the  said  state.  The  direct  railroad  route  from 
DuBois  to  Huff,  a  distance  of  99  miles,  is  over  the  Buffalo,  Roch- 
ester, &  Pittsburgh  Railway  to  Josephine,  a  town  of  about  two 
or  three  thousand  inhabitants,  a  distance  of  sixty-seven  miles,  and 
from  Josephine  over  the  Pennsylvania  Railroad  to  Huff,  a  dis- 
tance of  ii2  miles.  There  is  a  pig-iron  furnace  belonging  to  an- 
other corporation  at  Josephine.  For  seven  years  the  local  rates 
on  the  Buffalo,  Rochester,  &  Pittsburgh  Railway  from  DuBois 
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to  Josephine  upon  pig-iron  have  been  per  gross  ton,  50  cents,  and 
upon  the  Pennsylvania  Railroad 

From  Josephine 

to  Hulf ,    65  cents. 

to  Johnstown,    65  cents. 

to  Wilmerding,    66  cents. 

to  Uniontown,    80  cents. 

During  these  seven  years  the  complainant  shipped  its  pig  iroa 
by  this  route  and  at  these  rates.  There  is  another  route  from 
DuBois  to  Huff  over  the  same  railroads,  by  way  of  Falls  Creek, 
with  through  rates  as  follows: 

To  Huff,    $1.65 

To  Johnstown, 1.65 

To  Wilmerding, 1.55 

To  Uniontown,    2.40 

These  rates  were,  however,  regarded  as  prohibitive.  After 
this  long  period  during  which  the  complainant  sent  its  shipments 
of  pig  iron  at  the  combined  local  rates  from  DuBois  to  Huff,  and 
the  respondent  accepted  them,  receiving  its  local  rates  from  Jos- 
ephine to  Huff,  the  respondent  filed  and  published  a  tariff  to  be- 
come effective  February  27,  1914,  which  contained  this  provi- 
sion: 

"The  rates  named  from  3494,  Josephine,  Pa.,  will  apply  only 
on  shipments  originating  at  Josephine,  Pa.,  and  not  on  traffic 
coming  from  points  beyond." 

The  effect  of  this  provision  was  to  enable  the  owner  of  the  iron 
furnace  at  Josephine  to  ship  pig  iron  to  Huff  at  the  old  local  rate 
of  55  cents  per  gross  ton,  and  to  impose  upon  the  complainant  in 
shipping  from  DuBois  the  sixth-class  rate  from  Josephine  to 
Huff,  of  $1.60  per  ton  of  2,000  pounds.  The  general  freight 
agent  of  the  respondent  in  his  testimony  very  frankly  conceded 
that  the  object  in  advancing  the  local  rate  from  Josephine  to  Huff 
was  not  to  secure  revenue  for  the  railroad. 

He  testified : 

Q.  And  your  object  in  advancing  that  rate  was  not  to  get 
revenue  for  the  road  ? 

A.  No,  sir. 

Q.  It  was  to  protect  some  furnace  against  what  you  thought 
would  be  ruinous  or  disadvantageous  competition  ?     *     *     * 

A.  Well,  if  I  answer  that  by  saying  it  was  done  to  protect  the; 
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rates  from  other  furnaces  on  the  Pennsylvania  Railroad, 
wouldn't  that  answer  your  question  i 

Q.  I  suppose  it  would. 

Mr.  Ballard  (counsel  for  respondent).  That  is  the  fact;  isn't 
it,  Mr.  Eysman  i 

A.  Yes,  sir. 

He  further  said  in  effect  that  this  increased  rate  would  entirely 
prevent  pig  iron  from  being  shipped  over  that  route  from  DuBois 
to  Huff. 

Q.  Well,  you  knew,  didn't  you,  that  it  would  be  an  embargo 
upon  DuBois,  iron  going  there,  8  cents  a  hundred  in  addition  to 
the  local  ? 

A.  Yes,  sir.  No  pig  iron  could  move  to  Huff  on  any  such 
rate. 

This  answer  would  seem  to  indicate  that  shipments  by  way  of 
Falls  Greek  were  al^o  impracticable.  The  fixing  of  a  rate  likely 
to  prevent,  and  not  to  encourage,  the  shipment  of  freight  would 
have  been  inexplicable  but  for  certain  facts  which  appeared  in 
the  testimony.  The  Buffalo,  Eochester,  &  Pittsburgh  Railway 
Company  owned  all  but  a  few  shares  of  the  stock  of  the  Eochester 
&  Pittsburgh  Coal  &  Iron  Company,  and  this  latter  company 
awned  the  stock  of  the  Adrian  Furnace  Company.  The  officials 
of  the  Pennsylvania  Railroad  Company  were  apparently  of  the 
opinion  that  the  local  rate  from  DuBois  to  Josephine  of  50  cents 
a  ton  upon  pig  iron  was  an  abnormally  low  rate,  so  established  in 
order  to  further  the  interests  of  a  furnace  corporation  controlled 
by  the  carrier,  and  that  an  effort  was  being  made  to  get  possession 
of  a  territory  supplied  by  furnaces  along  the  lines  of  the  Penn- 
sylvania Railroad.  Evidence  was  given  that  complaints  had  been 
made  to  the  respondent  by  such  furnace  corporations,  alleging 
discrimination  in  rates  to  their  disadvantage.  Assuming  this 
opinion  to  have  had  a  substantial  basis  in  fact,  the  way  of  meeting 
the  difficulty  was  not  to  make  their  own  local  rate  from  Josephine 
to  Huff  prohibitive,  but,  in  a  proper  proceeding  before  this  Com- 
mission, to  show  the  discriminatory  character  of  the  rate  from 
DuBois  to  Josephine.  That  part  of  the  tariff  of  February  27, 
1914,  which  provides  that  the  rates  named  therein  shall  only 
apply  to  shipments  originating  in  Josephine,  is  plainly  objection- 
able.    It  is  no  part  of  the  province  of  a  carrier  to  differentiate 
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shipments  or  commodities  according  to  their  places  of  origin^ 
but  its  duty  is  to  carry  all  lawful  freight  which  may  be  presented 
for  the  purpose;  nor  is  it  any  part  of  the  duty  of  the  carrier  to 
endeavor  to  distribute  profits  even  justly  between  rival  manufac- 
turers, but  the  full  measure  of  such  duty  is  to  carry  the  commodi- 
ties for  all  at  proper  and  reasonable  rates.    To  permit  a  furnace  at 

)3ephine  to  have  a  rate  of  55  cents  per  gross  ton  upon  pig  iron 
to  HufF,  and  to  require  a  furnace  at  DuBois  to  pay  $1.60  per  net 
ton  on  pig  iron  from  Josephine  to  Huff,  is  to  discriminate  in 
favor  of  the  furnace  at  Josephine.  While  it  is  true  that  a  joint 
rate  may  be  higher  than  one  where  a  single  carrier  transports  the 
goods  over  the  entire  route,  the  difference  in  the  present  instance 
is  too  great  to  be  so  explained.  For  these  reasons  it  is  the  opinion 
of  the  Commission  that  the  provision  of  the  tariff  of  February  27, 
1914,  to  wit,  "the  rates  named  from  3494,  Josephine,  Pennsyt 
vania,  will  apply  only  to  shipments  originating  at  Josephine, 
Pennsylvania,  and  not  on  traflBc  coming  from  points  beyond,^'  is 
unjust,  unreasonable,  and  discriminatory,  and  ought  to  be  elimi- 
nated. 

The  complainant  in  its  petition  asked  further  that  the  "Penn- 
sylvania Kailroad  Company  be  instructed  to  return  such  excess 
freight  as  has  been  charged  to  complainant  since  said  supplement 
went  into  effect,"  and  the  testimony  fixed  the  amount  at  $537.28* 
While  the  effect  of  the  conclusion  reached  by  the  Commission  is 
to  leave  the  rates  established  by  the  tariff  of  February  27,  1914, 
in  force,  as  to  ship^eaats  originating  beyond  Josephine,  as  well 
as  to  those  originating  in  Josephine,  the  Commission  does  not 
feel  justified  in  ordering  reparation  upon  the  evidence  presented. 
Keparation  ought  to  be  a  return  of  the  difference  between  the  un- 
just rate  paid,  and  what  would  be  the  entirely  reasonable  and 
proper  rate  which  ought  to  have  been  charged.  It  is  not  alto- 
gether clear  that  the  local  rate  of  55  cents  from  Josephine  to  Huff 
is  such  a  reasonable  rate.  It  has  been  held  in  many  cases  that  a 
joint  rate  may  be  greater  in  amount  than  the  sum  of  the  local 
rates  charged  by  the  different  carriers  whose  lines  make  lip  the 
route.  This  is  because  there  is  difficulty  and  expense  in  the 
transfer  from  one  carrier  to  another,  and  in  other  ways. 

See  Iowa  K.  Comrs.  v.  Arizona  Eastern  K.  Co.  28  Inters.  Com. 
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Rep.  663.  The  question  of  reparation  remains  open  for  furthei 
action  if  it  be  found  necessary. 

The  questions  raised  by  the  pleadings  have  now  been  considered 
and  determined,  but  this  is  a  case  which  seems  to  demand  that 
further  steps  should  be  taken.  The  real  controversy  is  not  over 
the  rates  from  DuBois  to  Huff,  and  from  Josephine  to  Huff,  in 
amount  comparatively  unimportant,  but  have  arisen  over  efforts 
upon  the  part  of  the  carriers  to  affect  the  interests  of  shippers. 
Section  1  of  article  17  of  the  Constitution  of  Pennsylvania 
provides : 

"Every  railroad  company  shall  have  the  right  with  its  roads 
to  intersect,  connect  with,  or  cross  any  other  railroad ;  and  shall 
receive  and  transport  each  the  other's  passengers,  tonnage  and 
cars,  loaded  or  empty,  without  delay  or  discrimination.^' 

The  shipper  therefore  who  delivers  a  carload  of  pig  iron  to  the 
Buffalo,  Rochester,  &  Pittsburgh  Railway  at  DuBois  to  be 
transported  to  Huff,  has  a  constitutional  right  to  expect  that  it 
will  be  carried  by  the  Pennsylvania  Railroad  Company  from 
Josephine  to  Huff.  It  is  important  for  the  interests  of  his  busi- 
ness that  he  should  have  a  reasonable  through  rate  to  the  point  of 
destination.  The  act  of  July  26, 1913,  provides  for  the  establish- 
ment of  such  joint  rates.  Paragraph  "e"  of  §  1,  article  II., 
directs  that  it  shall  be  the  duty  of  every  public  service  company 
"where  any  public  service  company  jointly  acts  or  participates  or 
connects  with  any  other  public  service  company  in  the  perform- 
ance of  any  service  to  make  and  file  with  the  Commission  when 
so  required  by  it  and  post  and  publish  as  hereinbefore  provided, 
the  tariffs  or  schedules  of  the  joint  rates,  prices,  charges,  fares  or 
tolls,  adopted  or  in  force  between  them."    [Laws  1913,  p.  1378]. 

Under  this  clause  it  becomes  the  duty  of  the  carriers,  when  re- 
quired by  the  Commission,  "to  make"  joint  rates  for  the  joint 
service  directed  by  the  Constitution.  This  is  not  the  case  of  the 
establishment  of  a  through  route,  but  of  the  application  of  a  joint 
rate  to  a  through  route  long  established  and  used  by  consent  of  all 
the  parties. 

Section  1  of  article  5  provides  that  "the  Commission  shall 
have  general  administrative  power  and  authority  as  provided  in 
this  act  to  supervise  and  regulate  all  public  service  companies 
doing  business  within  this  commonwealth," — and  §  26  of  article 
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5,  provides  that  ^^the  Commission  may  make  such  rules  and  reg- 
ulations not  inconsistent  with  the  law,  as  may  be  necessary  or 
proper  in  the  exercise  of  its  powers  or  for  the  performance  of  its 
duties." 

The  Commission  is  of  the  opinion,  after  a  careful  consideration 
of  all  the  facts,  that  it  ought,  in  the  pursuance  of  the  authority  so 
given,  to  order  and  require  the  Buffalo,  Eochester,  &  Pittsburgh 
Kailway  Company  aj^d  the  Pennsylvania  Railroad  Company  to 
make,  publish,  and  file  with  the  Commission,  reasonable  joint 
rates  upon  pig  iron  from  DuBois  to  Huff,  Josephine,  Wilmerding, 
and  UniontowiL 

ORDER. 

This  case  being  at  issue  upon  complaint  and  answer  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties,  and 
full  investigation  of  the  matters  and  things  involved  having  been 
had,  and  the  Commission,  having  on  the  date  hereof  made  and 
filed  of  record  a  report  containing  its  findings  of  fact  and  con 
elusions  thereon,  which  said  report  is  hereby  referred  to  and 
made  a  part  hereof: 

Now,  to  wit,  May  7,  1915,  it  is  ordered  that  the  Pennsylvania 
Bailroad  Company  cease  and  desist  from  enforcing  that  part  of 
Supplement  No.  36  P.  R.  E.,  Order  J  2265  JJ— P.  S.  C,  Pa. 
No.  1,  published  February  27,  1914,  which  contains  the  follow- 
ing provisions : 

"The  rates  named  from  3494,  Josephine,  Pa.,  will  apply  only 
on  shipments  originating  at  Josephine,  Pa.,  and  not  on  traffic 
coming  from  points  beyond ;" 

And  it  is  further  ordered  that  the  Pennsylvania  Eailroad  Com- 
pany and  the  Buffalo,  Eochester,  &  Pittsburgh  Eailway  Company 
make,  publish,  and  file  reasonable  joint  rates  upon  pig  iron  from 
DuBois  to  Huff,  Johnstown,  Wilmerding,  and  Uniontown. 

These  orders  to  become  effective  on  or  before  May  23,  1915, 
upon  five  days'  notice  to  the  public  and  this  Commission. 

By  the  Commission^  Samuel  W.  Pennypacker^  Chairman. 
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PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

CITY  OF  SCRANTON 

V. 

SCRANTON  RAILWAYS  COMPANY. 

[Complaint  Docket  No.  274.] 

Serpice  "- Street  raUwayS'^  Extensions -'Wlien  not  justified. 

The  extension  of  the  tracks  of  a  street-railway  company  to  the 
dty  limits,  a  distance  of  3,500  feet  at  the  cost  of  $18,000,  and  the 
operation  of  cars  thereon  at  an  increase  in  operating  expenses  of  $17 
a  day,  was  held  not  justified  on  evidence  that  there  were  only  thirty 
houses  along  the  line  of  the  proposed  extension,  and  that  persons  resid- 
ing in  certain  settlements  outside  of  the  city  limits  would  be  accom- 
modated, it  not  appearing  how  many  persons  from  these  settlements 
used  the  line  of  the  railway  as  at  present  located,  or  would  use  it  if 
extended. 
Service  —  Extensions  —  Powers  of  Commission  —  Charter  limitations. 
Under  the  Pennsylvania  Public  Service  Company  law,  §  1,  art. 
1,  and  §  13,  art.  6,  the  Commission  has  no  power  to  compel  a  public 
service  company  to  extend  its  facilities  beyond  the  territory  covered  by 
its  charter  or  amendments  thereto. 

[May  20,  1915.] 

Complaint  by  the  city  of  Scranton  that  the  Scranton  Railways 
Company  refused  to  accept  an  ordinance  passed  by  the  City 
Councils  authorizing  the  railways  company  to  make  an  extension 
of  its  system  upon  certain  streets  in  the  city,  and  praying  for  an 
order  directing  the  company  to  accept  a  franchise,  and  make  the 
•extension  and  improvements  in  its  service  covered  thereby;  dis- 
missed. 

Appearances:  H.  B.  Gill  representing  the  respondent;  D.  J. 
Davis  representing  the  complainant 

Wallace,  Commissioner:  The  city  of  Scranton,  by  its  coun- 
cils, passed  an  ordinance  approved  by  the  mayor  on  May  16, 
1914,  "authorizing  the  extension  and  operation  of  the  lines  of 
the  Scranton  Railways  Company  on  Luzerne  street,  from  the 
present  end  of  the  track  to  Twenty-fourth  street;  thence  on 
Twenty-fourth  street  to  Continental  street;  thence  west  on  Con- 
tinental street,  to  Keyser  avenue,  and  thence  on  Keyser  avenue  to 
the  dividing  line  between  the  city  of  Scranton  and  the  borough 
of  Taylor.'' 
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On  August  24,  19 14,  a  complaint  against  the  Scranton  Bail- 
i^ays  Company  was  filed  by  the  said  city  with  this  Commission, 
alleging  that  notwithstanding  the  enactment  of  the  said  ordi- 
nance, and  the  fact  that  the  service  of  the  said  company  in  that 
portion  of  the  city  covered  by  the  said  ordinance  is  inadequate 
and  insufficient  for  the  accommodation  and  convenience  of  the 
public,  the  said  railways  company  has  refused  to  accept  the  ordi- 
nance or  make  the  extension  authorized  therein,  and  praying 
that  the  respondent  company  be  required  to  answer  the  charges, 
and  that  the  Commission  make  such  order  as  may  seem  meet. 

Two  questions  are  raised  by  the  record  in  this  case : 

(1)  Does  the  evidence  justify  the  Commission  in  issuing  an 
order  compelling  the  respondent  railway  company  to  extend  its 
tracks? 

(2)  Has  the  Commission  jurisdiction,  if  the  evidence  so  war- 
rants, to  order  the  respondent  to  extend  its  tracks  under  the  terms 
of  the  ordinance,  and  compel  it  to  make  the  contract  embodied " 
therein  ? 

With  respect  to  the  first  question,  the  evidence  on  the  part  of 
the  complainant  was  that  of  the  city  clerk  of  Scranton,  who  pro- 
duced an  ordinance  presented  to  the  city  in  1912,  a  petition 
signed  by  about  200  persons  requesting  the  passage  of  that  ordi- 
nance, and  a  letter  from  the  manager  of  the  respondent  company 
declining  to  accept  the  ordinance  by  reason  of  the  limitation  oi 
time  contained  in  it;  and  also  a  petition  presented  to  councils  just 
prior  to  the  introduction  of  the  ordinance  of  May  26,  1914.  The 
ordinance  presented  in  1912  provided  for  a  number  of  extensions 
in  different  parts  of  the  city  (including  the  extension  now  pro- 
vided for  in  the  1914  ordinance),  and  was  amended  so  as  to  limit 
the  franchise  rights  for  the  Luzerne  street  extension  to  fifty  years, 
and  the  company  declined  to  accept  the  ordinance  for  that  reason. 
There  is  nothing  in  the  testimony  to  show  what  effect  the  other 
extension  provided  for  in  the  1912  ordinance  had  upon  the  wil- 
lingness of  the  company  to  make  at  that  time  the  extension  provid- 
ed for  by  the  1914  ordinance. 

On  the  part  of  the  respondent,  the  testimony  was  to  the  effect 
that  there  was  but  one. house  on  Luzerne  street  beyond  the  present 
terminus  of  the  railways  company,  no  houses  on  Twenty-fourth 
street,  and  only  two  houses  on  Continental  avenue;  that  in  the 
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vicinity  of  Keyser  avenue  and  Continental  avenue  there  are  about 
27  houses,  which  it  is  claimed  are  located  beyond  the  city  line. 

The  Isngth  of  the  extension  asked  for  is  about  3,500  feet,  and 
the  cost  of  the  construction,  including  the  paving  necessary  under 
the  ordinance,  about  $18,000.  The  evidence  shows  that  persons 
residing  at  "Continental,  Archibald,  and  Pyne,"  being  the  names 
of  collieries  and  breaker  settlements  outside  the  city  limits,  would 
be  accommodated  by  the  proposed  extension,  but  it  does  not  appear 
how  many  persons  from  these  settlements  used  the  line  of  the 
railway  as  present  located,  or  would  use  it  if  extended. 

The  Commission  is  of  the  opinion  that  the  evidence  does  not 
establish  such  necessity  for  the  accommodation  of  the  public  resid- 
ing in  that  portion  of  the  city  covered  by  the  proposed  extension 
as  would  justify  it  in  compelling  the  respondent  railway  company 
to  make  the  proposed  extension,  which  would  require  a  daily  in- 
crease in  mere  operating  expenses  of  $17. 

With  regard  to  the  second  question,  the  power  of  the  Commis- 
sion to  compel  by  its  order  the  respondent  company  to  extend  its 
tracks  depends  upon  the  interpretation  given  to  the  following 
provisions  of  the  Public  Service  Company  law. 

Section  1,  article  1,  which  is,  in  part,  as  follows: 

"The  term  ^facilities,'  as  used  in  this  act,  includes  all  plant  and 
equipment  of  a  public  service  company,  which  includes  all  tangi- 
ble real  and  personal  property,  buildings,  materials,  easements, 
rights  of  way,  rights  of  trackage,  subways,  tunnels,  railroads, 
street  railways,  tracks,  •  .  .  and  any  and  all  other  means 
and  instrumentalities  in  any  manner  owned,  operated,  leased, 
licensed,  used,  controlled^  furnished,  or  supplied  for,  by,  or  in 
connection  with,  the  business  of  any  public  service  company." 
[Laws  1913,  p.  1376]. 

Section  13,  article  5,  which  reads  as  follows : 

"The  Commission  may,  after  hearing  had  upon  its  own  motion 
or  upon  complaint,  establish  such  standards  of  facilities  and  serv- 
ice of  public  service  companies  as  shall  be  reasonably  necessary 
for  the  safety,  accommodation,  or  convenience  of  its  patrons,  em- 
ployees, and  the  public ;  and  require,  by  an  order  to  be  served  in 
the  manner  hereinafter  provided  upon  every  public  service  com- 
pany affected  thereby,  the  facilities  or  service  of  such  public  serv- 
ice companies  to  conform  to  such  standards.     The  Commission 
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shall  also  have  power,  after  hearing  had  upon  its  own  motion 
or  upon  complaint  to  require  public  service  companies  to  make 
all  such  repairs,  changes,  alterations,  additions,  extensions,  and 
improvements,  in  and  about  their  facilities,  and  service,  as  shall 
be  reasonably  necessary  and  proper  for  the  safety,  accommoda- 
tion, convenience,  and  service  of  their  patrons,  employees,  and 
the  public." 

Does  the  provision  that  "the  Commission  shall  have  power  to 
require  extensions  in  and  about  facilities  (including  tracks),  and 
service,"  mean  to  confer  power  upon  the  Commission  to  order  an 
extension  of  tracks  beyond  the  termini  named  in  the  charter  of 
the  company  ?  or  should  it  be  construed  to  mean  an  extension  of 
the  facilities  in  the  territory  covered  by  and  embraced  in  the 
charter,  and  in  which  the  company  is  bound  by  the  charter  to 
supply  service  ?  There  can  be  no  doubt  that  the  Commission  has 
the  power  to  compel  a  public  service  company  to  extend  its  facil- 
ities and  service,  if  for  the  service,  accommodation,  and  conven- 
ience of  the  public,  into  every  portion  of  a  municipality  in  which 
it  is  authorized  by  its  charter  to  do  business ;  but  to  order  an  ex- 
tension beyond  the  points  covered  by  its  charter  would  be  to 
assume  power  in  the  Commission  which  cannot  be  fairly  inter- 
preted from  any  of  the  provisions  of  the  act  of  July  26,  1913. 

The  charter  of  a  street  railway  company  specifies  its  route  and 
designates  the  streets  upon  which  it  shall  be  constructed,  and  also 
the  termini.  Before  it  can  construct  its  route,  consent  must  be 
obtained  from  the  municipality,  which  can  prescribe  conditions 
imder  which  the  franchise  is  granted.  After  construction,  exten- 
sions can  only  be  made  by  a  vote  of  its  stockholders  authorizing 
said  extension,  and  consent  of  the  municipality  is  again  necessary, 
if  permission  to  make  said  extension  was  not  granted  in  the  origi- 
nal franchise.  To  hold,  therefore,  that  the  Commission  had  power 
to  order  a  street  railway  company  to  make  an  extension  beyond 
points  named  in  its  charter  would  be  in  effect  to  compel  the  stock- 
holders to  authorize  the  extension,  and  to  require  the  company  to 
enter  into  a  contract  with  the  municipality  upon  any  terms  which 
it  might  impose.  In  this  case,  §  7  of  the  ordinance  of  1914 
provides: 

"That  the  franchise  hereby  granted  to  the  Scranton  Bailway 
Company  shall  be  limited  to  a  period  of  fifty  (50)  years  from  the 
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approval  of  this  ordinance^  and  at  the  expiration  of  said  term  of 
fifty  (60)  years,  this  franchise,  and  everything  operating  under 
the  same  and  all  rights  thereunder,  shall  be,  upon  demand  from, 
the  city  of  Scranton,  surrendered  by  said  company  and  turned 
over  to  the  city  of  Scranton,  at  its  actual  value  at  that  time ;  said 
value  to  be  determined,  ascertained,  and  established  by  three  (3) 
disinterested  persons,  who  shall  be  appointed  by  the  court  of  com- 
mon pleas  of  Lackawanna  county,  upon  request  of  the  mayor  of 
the  city  of  Scranton,  and  from  whose  decision  either  party  here- 
to may  appeal  to  the  court  of  conmion  pleas  of  Lackawanna 
county,  in  the  same  manner  and  with  like  effect  as  if  the  appeal 
were  taken  from  an  award  of  viewers.'^ 

The  provision  of  this  section  of  the  ordinance,  "everything- 
operating  imder  the  same  and  all  rights  thereunder  shall  be,  upon 
demand  from  the  city  of  Scranton,  surrendered  by  said  company 
and  turned  over  to  the  city  of  Scranton  at  its  actual  value  at  that 
time,"  is  very  indefinite  and  ambiguous.  This  might  be  held  to 
mean  all  its  cars,  power  house,  in  fact,  practically  its  whole- 
system ;  even  if  it  should  be  limited  to  the  tracks,  wires,  overhead 
construction,  and  cars  used  only  upon  the  extension,  the  result, 
would  work  a  great  injustice  upon  the  stockholders  of  the  ScrauT 
ton  Eailways  Company,  as  the  cost  of  the  original  grading  and 
paving  required  by  the  ordinance  should  be  considered,  as  well 
as  any  loss  which  may  have  occurred  in  operation  during  the  life 
of  the  franchise.  The  provision  of  this  §  7  which  terminates  the 
franchise  at  the  end  of  Mty  years,  while  the  charter  of  the 
company  grants  it  perpetual  existence,  we  do  not  think  it  neces- 
sary to  consider,  as  the  Commission  is  further  of  the  opinion  that, 
it  has  not  the  power,  under  the  act  creating  it>  to  compel  a  public 
service  company  to  extend  its  facilities  beyond  the  territory  cov- 
ered by  its  charter  or  amendments  thereto. 

Therefore,  an  order  will  be  issued  dismissing  the  complaint  in 
this  case. 

ORDER. 

This  case  being  at  issue  upon  complaint  and  answer  on  file, 

and  having  been  duly  heard  and  submitted  by  the  parties,  and 

ifull  investigation  of  the  matters  and  things  involved  having  been 

had,  and  the  Commission  having,  on  the  date  hereof,  made  and. 
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filed  of  record  a  report  containing  its  findings  of  fact  and  con- 
clusions thereon,  which  said  report  is  hereby  referred  to  and 
made  a  part  hereof; 

Now,  to  wit,  May  20,  1915,  it  is  ordered  that  the  complaint 
in  this  case  be,  and  the  same  is  hereby,  dismissed. 

By  the  Commission,  Samuel  W.  Pennypacker,  Chairman. 
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IN  EE  JENKINS. 

[Municipal  Contract  Docket  No.  5,  1915.] 

Service  ^  Electricity  ^  Street  lighting '■- Offer  in  accordance  with, 
specifications. 

An  offer  to  install  and  furnish  "seventy-two  or  more  260  candle 
power  type  C  Mazda  lamps  with  street  hoods"  is  in  accordance  with 
the  specifications  in  an  advertisement  by  a  township  for  street  light- 
ing, requiring  the  furnishing  of  "72  or  more  Westinghouse  metallic 
flame  arc  lamps  or  any  other  modern  lighting  system  equally  as  good." 

Service -- Slectricitp -- Types  of  lamps -^  Amount  of  illumination  per 
unit  of  cost. 

For  an  equal  expenditure  of  money,  more  illumination  for  street 
lighting  can  be  secured  by  a  municipality  from  four-ampere  luminoua 
arc  lamps  of  700  candle  power  at  $45  per  lamp  per  year,  than  from 
type  C  Mazda  lamps  of  250  candle  power,  at  $37  per  lamp  per  year. 

Monopoly  and  com.petition  —  Field  already  occupied  ~  Street  lighting 
-•^  Existing  company  rendering  adequate  service  at  reasonable 
rates. 

The  approval  by  the  Oxnmission,  of  a  contract  for  lighting  the 
streets  and  alleys  of  a  township,  made  by  the  board  of  supervisors  and 
a  new  electric  company,  is  not  necessary  or  proper  for  the  service,  ac- 
commodation, or  convenience  ot  the  public,  where  such  approval  would 
introduce  a  new  company  into  the  township  which  contained  but  4,196 
inhabitants,  and  there  was  not  enough  business  to  enable  two  com- 
panies to  operate  successfully  and  provide  good  service  at  reasonable^ 
rates,  and  the  existing  company  had  been  rendering  reasonably  ade- 
quate service  at  reasonable  rates  and  had  offered  to  continue  so  to  do. 

[May  18,  1915.] 

Application  by  a  township  for  the  approval  of  a  contract  for 
municipal  lighting  made  by  a  township  with  a  new  company ;  dis- 
approved upon  the  ground  that  such  approval  was  not  necessary 
and  proper  for  the  service  accommodation  and  convenience  of 
the  public. 
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Appearances:  E.  E.  Beidleman,  J.  J.  McDonnell,  representing 
the  Jenkins  Township  Electric  Light,  Heat,  &  Power  Company; 
W.  L.  Pace,  representing  the  township  of  Jenkins ;  F.  W.  Fleitz 
and  R.  J.  Baker,  representing  the  Citizens'  Electric  Illuminating 
Company. 

Johnson,  Commissioner:  The  township  of  Jenkins,  Luzerne 
county,  Pennsylvania,  through  its  solicitor,  W.  L,  Pace,  Esq., 
makes  application  to  the  Public  Service  Commission  for  the  ap- 
proval of  a  contract  executed  on  the  2l8t  of  December,  1914,  by 
the  township  of  Jenkins  and  the  Jenkins  Township  Electric 
Light,  Heat,  &  Power  Company,  The  board  of  supervisors  of 
Jenkins  township  at  a  meeting  held  December  4,  1914,  directed 
the  secretary  of  the  board  to  advertise  for  bids  for  lighting  the 
streets  and  alleys  of  the  township  for  a  period  of  two,  three,  or 
five  years  from  May  1,  1915,  the  date  of  the  expiration  of  the 
then  existing  contract  for  street  lighting.  In  pursuance  of  this 
resolution,  the  secretary  advertised  "for  sealed  proposals  for  light- 
ing with  electric  light,  or  other  illuminating  medium,  the  streets, 
highways,  lanes,  alleys,  and  other  public  places  of  and  in  said 
township  for  a  period  of  two,  three,  or  five  years,  from  the  expira- 
tion of  the  present  lighting  contract,  with  72  or  more  Westing- 
house  metallic  flame  arc  lamps,  or  any  other  modem  lighting  sys- 
tem equally  as  good." 

Bids  submitted  were  to  be  presented  to  the  board  of  supervisors 
at  a  meeting  to  be  held  December  21,  1914,  and  at  a  meeting  held 
upon  that  date  the  board  of  supervisors  received  two  bids.  One 
bid  was  from  the  Jenkins  Township  Electric  Light,  Heat,  & 
Power  Company, — a  company  that  was  incorporated  in  1909,  but 
which  has  not  yet  equipped  itself  with  facilities  for  rendering 
service.  The  company  has  no  generating  station,  but  has  erected 
some  poles  and  wires  in  the  township  with  a  view  of  doing  domes- 
tic lighting  with  current  which  it  expects  to  obtain  from  the 
Lackawanna  &  Wyoming  Valley  Railroad  Company,  operating 
the  railway  popularly  known  as  the  Laurel  line.  The  offer  of  the 
Jenkins  Township  Electric  Light,  Heat,  &  Power  Company  was 
•to  furnish  and  maintain  the  desired  number  of  general  electric 
arc  lamps  at  the  following  rat^s  per  lamp  per  annum:  For  a 
period  of  two  years,  $61 ;  for  a  period  of  three  years,  $60 :  for  a 
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period  of  five  years,  $48.  This  company  also  made  four  other 
proposals, — one  for  furnishing  and  maintaining  Westinghouse 
metallic  flame  arc  lamps  at  a  rate  per  lamp  per  year  of  $49,  $48, 
and  $47.50,  for  periods  of  two,  three,  and  five  years,  rpspectively. 
The  other  three  proposals  made  by  this  company  were  to  provide 
Mazda  lamps  of  different  candle  power  and  different  fixtures. 
One  of  these  proposals  was  to  furnish  and  maintain  250  candle 
power,  type  C  Mazda  lamps,  with  street  hoods,  at  rates  per  lamp, 
per  year,  of  $40,  $39,  and  $37,  for  periods  of  two,  three,  and 
five  years,  respectively. 

The  other  bid  received  by  the  board  of  supervisors  for  lighting 
the  streets  of  Jenkins  township  was  submitted  by  the  Citizens' 
Electric  Illuminating  Company, — ^the  company  that  was  then  fur- 
nishing the  light  under  an  existing  contract*  The  offer  of  the 
Citizens'  Electric  Illuminating  Company  was  to  provide  and 
operate  72  or  more  arc  lights  at  a  rate  of  $45  each  per  annum, 
for  a  term  of  two,  three,  or  five  years,  "in  accordance  with  the 
specifications"  in  the  advertisement,  "and  the  contract  conditions 
herewith."  The  phrase,  "contract  conditions  herewith,"  con- 
tained in  the  bid  submitted,  referred,  to  a  draft  of  a  contract 
which  accompanied  the  bid,  and  which  specified  that  the  lamps 
proposed  to  be  furnished  were  "arc  lights  known  as  series  lumi- 
nous, or  magnetite,  the  same  as  now  being  furnished  and  operated 
in  the  township  by  the  company."  The  bid  of  the  Citizens'  Elec- 
tric Illuminating  Company  upon  General  Electric  Luminous  arc 
lamps  was  $3  per  lamp  per  annum  lower  than  the  bid  of  the 
Jenkins  Township  Electric,  Light,  Heat,  &  Power  Company 
upon  that  type  of  lamp. 

At  the  meeting  held  upon  the  21st  of  December,  1914  at  which 
the  two  bids  were  opened,  the  board  of  supervisors  by  a  divided 
vote  decided  to  accept  the  offer  of  the  Jenkins  Township  Electric 
Light,  Heat,  &  Power  Company  to  supply  72  or  more  250  candle 
power,  type  C  Mazda  lamps  with  street  hoods,  for  a  period  of  five 
years,  at  the  rate  of  $37  per  lamp  per  annum ;  and  the  same  even- 
ing a  contract  was  executed  by  the  township  supervisors  and  by 
the  oflScials  of  the  Jenkins  Township  Electric  Light,  Heat,  & 
Power  Company.  The  supervisors  of  Jenkins  township  have  ap- 
plied to  this  Commission  for  its  approval  of  this  contract.  The 
Citizens'  Electric  Illuminating  Company  has  petitioned  the  Com* 
P.U.R.'16C.— 57. 
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mission  to  withhold  its  approval  of  the  contract,  and  both  sides 
have  presented  testimony  in  support  of  their  petitions. 

In  petitioning  the  Commission  to  withhold  its  approval  of  the 
contract  in  question,  the  protestant  alleges,  among  other  things, 
that  the  petitioner  has,  since  August,  1914,  provided  a  reasonable, 
adequate,  sufficient,  and  satisfactory  service  to  the  public  in  Jen- 
kins township  at  just,  reasonable,  and  fair  rates,  and  in  the  com- 
plete discharge  of  its  duty  as  an  electric  company ;  that  the  com- 
pany has  an  efficient  and  modem  plant  with  all  modem  facilities 
for  serving  the  public ;  that  the  "illuminating  unit,  namely  250 
candle  power,  type  C  Mazda  lamps,  for  which  bids  were  submitted 
and  received  by  the  board  of  supervisors  and  upon  the  basis  of 
which  the  contract  was  awarded  and  entered  into,  is  not  of  an 
illuminating  power  equal  to  Westinghouse  metallic  flame  are 
lamp,  or  to  General  Electric  arc  lamps,  but  is  of  much  less  and 
inferior  illuminating  power,  and  is  an  entirely  different  form 
of  illuminant;"  that  the  township  of  Jenkins,  which  is  approxi- 
mately  2  miles  by  7  miles  in  area,  and  which  had  a  population  of 
4,196,  according  to  the  census  of  1910,  does  not  present  a  commer- 
cially attractive  field  for  one  company,  much  less  for  two,  and  to 
permit  another  electric  light  company  to  enter  and  operate  in  thia 
township  would  "work  irreparable  injury  to  your  petitioner  and 
its  investment." 

The  following  issues  are  raised  by  the  petitions  for  and  against 
the  approval  of  this  contract:  (l)Were  the  bids  in  accordance 
with  the  specifications?  (2)  Which  of  the  two  proposed  lighting 
systems  submitted  would  give  the  township  a  more  effective  lightr 
ing  service  for  the  same  expenditure  ?  and  (3)  Is  the  approval  by 
this  Commission,  of  the  proposed  contract,  "necessary  or  proper 
for  the  service,  accommodation,  convenience,  or  saf e^  of  the  pub- 
lie?" 

The  board  of  supervisors,  in  advertising  for  proposals  for  lightr 
ing  the  streets  of  the  township,  specified  that  the  lighting  should 
be  by  "Westinghouse  metallic  flame  arc  lamps,  or  any  other  mod- 
em lighting  system  equally  as  good."  The  Citizens'  Electric 
Illuminating  Company  offered  to  light  the  streets  with  serie* 
luminous  or  magnetite  arc  lamps,  such  as  the  company  was  then 
using  in  lighting  the  streets  of  the  township.  The  testimony 
shows  that  the  lamps  in  use  were  the  four-ampere  magnetite  lamp 
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made  by  the  General  Electric  Company.  The  bid  accepted  by  the 
board  of  supen'isors,  and  the  contract  submitted  to  this  Commis- 
sion for  approval,  provides  that  the  Jenkins  Township  Electric 
Light,  Heat,  &  Power  Company  shall  ^^install  and  furnish  in  and 
for  said  township  72  or  more  250  candle  power,  type  C  Mazda 
lamps  with  street  hoods."  Thus  neither  the  bid  accepted  by  the 
township  board  of  supervisors  nor  the  bid  submitted  by  the  Citi- 
zens' Electric  Illuminating  Company  contemplated  the  use  of 
Westinghouse  flame  arc  lamps.  Both  the  bid  accepted  and  tlie 
one  rejected  were  covered  by  the  clause, "or  any  other  modern 
lighting  system  equally  as  good,"  contained  in  the  specifications 
adopted  by  the  board  of  supervisors  in  calling  for  proposals  for 
lighting.  The  bids  of  both  companies  were  in  accordance  with 
these  specifications. 

As  to  the  relative  illuminating  power  of  the  four-ampere  lumi- 
nous arc  lamps  and  the  250  candle  power  type  C  Mazda  lamp, 
each  being  equipped  with  hood,  it  was  testified  by  Mr.  E.  L. 
Nash,  an  electric  lighting  expert  called  as  a  witness  by  the  protest- 
ant,  that  "the  four-ampere  luminous  lamps  (at)  an  angle  of  70 
degrees,  yield  700  candles;  the  250  candle  Mazda  with  street 
hood  yields  260."  (Record,  p.  234.)  Mr.  Nash  also  stated  that 
by  the  use  of  refractors  "your  250  candle  Mazda  lamp  then  yields 
450  candles  at  10  degrees  (below  horizontal),  and  your  arc  lamp 
yields  practically  1,000."  (Eecord,  pp.  240-41.)  The  installa- 
tion of  refractors,  however,  was  required  neither  by  the  bid  ac- 
cepted by  the  board  of  supervisors  nor  by  the  bid  submitted  by 
the  protestant  company.  The  bid  that  was  accepted  designated 
a  lamp  of  250  candle  power,  and  the  one  that  was  rejected  re« 
ferred  to  a  lamp  of  700  candle  power,  this  intensity  of  illumina- 
tion  being  at  an  angle  of  10  or  15  degrees  below  horizontal  in  the 
case  of  each  lamp. 

The  four-ampere  luminous  arc  lamp  has  been  on  the  market  for 
several  years ;  it  is  an  efficient  and  satisfactory  type  of  street  lamp* 
This  Commission  in  He  Petition  of  Pittston  for  the  Approval  of 
Street  Lighting  Contract  with  the  Citizens'  Electric  Illuminating 
Co.  (decided  July  21, 1914),  refers  to  this  lamp  as  "one  of  several 
types  of  modern  lamps  that  are  in  general  use  and  giving  satis- 
factory service  in  many  cities."  The  testimony  shows  that,  while 
the  250  candle  power  type  C  Mazda  lamp  is  one  of  the  latest  of 
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lamps,  it  would  require  to  provide  a  given  amount  of  illumination 
an  appreciably  larger  number  of  such  lamps  than  would  be  re- 
quired if  four-ampere  luminous  arc  lamps  were  used.  For  an 
equal  expenditure  of  money,  the  township  of  Jenkins  can  secure 
more  illumination  from  the  four-ampere  luminous  arc  lamps  at 
$45  per  lamp  per  year  than  from  type  C  Mazda  lamps  of  250 
candle  power  at  $37  per  lamp  per  year. 

The  petition  in  this  case  raises  a  question  of  public  policy  that 
has  been  considered  in  passing  upon  several  similar  prior  peti- 
tions. The  Public  Service  Company  law  of  July  26,  1915  pro- 
vides that  the  Commission's  approval  of  application  such  as  this 
^'shall  be  given  only  if  and  when  the  said  Commission  shall  find 
or  determine  that  the  granting  or  approval  of  such  application  is 
necessary  or  proper  for  the  service,  accommodation,  convenience, 
or  safety  of  the  public."  Does  the  evidence  show  that  the  approv- 
al of  the  contract  now  before  the  Commission  is  necessary  or 
proper  for  the  service  of  the  public? 

The  public  necessity  for  the  approval  of  the  pending  contract 
is  not  apparent  from  the  evidence.  For  more  than  ten  years,  the 
commercial  and  street  lighting  in  the  township  of  Jenkins  has 
been  done  by  a  company  fully  equipped  for  the  performance  of 
the  service  required,  and  amply  able  to  make  such  extensions  as 
may  be  needed.  The  complaints  as  to  the  services  rendered  by  the 
company  are  of  minor  importance;  and  it  may  well  be  doubted 
whether  a  new  company  with  more  limited  financial  resources, 
and  with  no  experience  in  furnishing  light,  would  be  able  to  serve 
the  public  as  efiiciently  as  it  is  now  being  served.  The  rates  at 
which  the  company  now  in  the  field  oifers  to  continue  the  service 
of  street  lighting  are  not  high  in  comparison  with  the  rates  paid 
elsewhere  for  similar  service,  and  are  fully  as  reasonable  as  are 
the  rates  offered  by  the  company  desiring  to  enter  the  field. 

Do  the  facts  in  this  case  warrant  the  Commission  in  finding 
that  the  approval  of  the  contract  under  consideration  is  proper 
for  the  service,  accommodation,  and  convenience  of  the  public? 
Is  it  proper  that  the  street  lighting  which  the  public  in  Jenkins 
township  needs  and  desires  to  obtain,  shall  be  secured  by  the  in- 
troduction of  a  new  company  into  the  service  ?  Would  this  be  for 
the  best  interests  of  the  public  ? 

Jenkins  township  is  about  14  square  miles  in  area,  and  has  a 
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scattered  population  which  numbered  only  4,196  when  the  census 
of  1910  was  taken.  The  population  is  divided  among  five  vil- 
lages, one  of  which,  being  several  miles  distant  from  the  others, 
is  not  included  in  the  territory  covered  by  the  present  or  proposed 
street  lighting  service.  The  Citizens'  Electric  Illuminating  Com- 
pany which  now  provides  both  the  street  lighting  and  commercial 
lighting  has  been  receiving  about  $4,600  a  year  for  street  lighting, 
and  in  1914  obtained  about  $3,400  from  141  individual  con- 
sumers of  current.  The  gross  revenues  of  the  company  in  the 
township  in  1914  were  thus  about  $8,000.  The  compan/s  oflFer 
to  furnish  street  lighting  in  the  future  at  $45  per  lamp  per  annum 
would;  if  accepted,  reduce  the  company's  revenue  $20  per  lamp, 
or  $1,440  per  year.  Based  upon  the  business  of  1914,  the  com- 
pany's prospective  gross  revenue  would  be  between  $5,600  and 
$5,700.  There  is  much  force  in  the  contention  of  the  protesting 
company  that  there  is  not  enough  business  in  Jenkins  township 
to  enable  two  companies  permanently  to  operate  successfully,  and 
provide  good  service  at  reasonable  rates. 

When  services  that  may  be  rendered  with  profit  only  by  one 
company  are  divided  among  two  companies,  neither  one  of  which 
can  conduct  its  business  at  a  profit,  the  services  are  quite  certain 
to  deteriorate.  However,  the  ultimate  effect  of  unprofitable  com- 
petition is  a  relatively  high  charge  for  a  poor  service. 

In  its  decision  in  Ke  Petition  of  Schuylkill  Light,  Heat  &  P. 
Co.  (Municipal  Contract  Docket  No.  1),  this  Commission  took  the 
position  that  "the  passage  of  the  act  of  July  26,  1913,  and  of 
similar  acts  in  nearly  all  of  the  other  states  indicates  a  general 
judgment  that  a  reliance  upon  competition  between  public  service 
companies  for  securing  adequate  service  and  proper  rates  has  not 
been  successful,  and  that  hereafter  supervision  by  properly  con- 
stituted authorities  is  to  be  substituted.  Long  experience  has 
shown  that  while  the  temporary  effect  of  competition  between 
public  utilities  occupying  the  same  territory  is  to  secure  lower 
rates,  the  final  result  is  likely  to  be  the  absorption  of  one  by  the 
other,  and  then,  an  increase  of  rates  to  pay  the  expense  of  the  war- 
fare." 

A  similar  view  was  expressed  by  the  Commission  in  Ee  Peti- 
tion of  Exeter  for  the  Approval  of  a  Franchise-Contract  Granted 
to  the  Consumers'  Electric  Co.  (Municipal  Contract  Docket,  No. 
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34),  and  it  was  held  in  Ee  Petitions  of  Avoca  (Municipal  Con- 
tract Dockets  Nos.  257  and  258),  that  the  borough,  which  had  a 
population  of  4,600,  was  "not  of  sufficient  size  to  sustain  two 
systems  of  supply  (for  electric  lighting),  profitably,''  and  the 
Commission  was  "unable  to  find  that  the  approval  of  the  proposed 
contract  is  'necessary  or  proper  for  the  service'  of  the  public,  or 
likely  to  be  of  permanent  benefit  to  the  people  of  Avoca." 

It  is  our  opinion  that  the  facts  do  not  warrant  the  Commission 
in  finding  the  approval  of  the  contract  for  street  lighting  entered 
into,  on  the  21st  of  December,  1914,  by  the  township  of  Jenkins, 
Luzerne  county,  and  the  Jenkins  Township  Electric  Light,  Heat, 
&  Power  Company,  to  be  necessary  or  proper  for  the  service,  ac- 
commodation, or  convenience  of  the  public.  The  approval  is 
therefore  withheld  and  the  application  dismissed. 

ORDER. 

This  case  being  at  issue  upon  petition  and  protest  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full 
investigation  of  the  matters  and  things  involved  having  been 
had,  and  the  Commission  having,  on  the  date  hereof,  made  and 
filed  of  record  a  report  containing  its  findings  of  fact  and  con- 
clusions thereon,  which  said  report  is  hereby  referred  to  and 
made  a  part  hereof  ? 

Now,  to  wit,  May  18,  1915,  it  is  ordered  that  the  approval 
prayed  for  be,  and  the  same  is  hereby,  refused  and  the  petition 
dismissed. 

By  the  Commission,  Samuel  W.  Pennypacker,  Chairman. 


WASHINGTON  SUPREME  COURT. 

STATE  EX  BEL.  PUBLIC  SEBVICE  CO^IMISSIOJr 

r. 
SKAGIT  BIVER  TELEPHONE  &  TELEGBAPH  COMPANY 

et  al. 

[No.  12397.] 
(—  Wash.  — ,  147  Pac.  885.) 

ContmUaion  —  Powers  —  Talcing  of  property  tcithout  due  process. 

The  Washington  Commission,  although  possessing  plenary  powers 
to  regulate  public  utilities  within  the  state,  has  no  power  to  appro- 
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priate  property  under  a  pretended  public  use  or  a  pretended  exercise 
of  the  police  power  of  the  state,  without  just  compensation  being  first 
made  and  paid  to  the  owner  thereof. 

Appeal  and  review  "^  Order  of  Contmission -^  Mandamus  to  enforce 
^  Right  of  utility  to  he  heard. 

A  telephone  company  which  had  been  made  a  defendant  in  pro- 
ceedings to  compel  physical  connection  between  two  other  telephone 
companies,  and  as  to  which  the  proceedings  had  been  dismissed,  may 
be  heard  in  an  action  of  mandamua  jbrought  by  the  Commission  to 
compel  the  enforcement  of  its  order  to  install  such  connection,  although 
such  company  had  taken  no  steps  to  have  the  action  of  the  Commission 
reviewed  in  accordance  with  the  provisions  of  the  statute  (Laws  of 
1911,  chap.  117,  §§  86,  99),  where  the  order  of  the  Conuhission  did 
not  pretend  to,  and  in  fact  pretended  not  to,  affect  any  right  or  prop- 
erty of  such  company. 

Appeal  and  review  —  Void  order  of  Commission  —  Mandam,us  to  en- 
force'^  Right  of  utility  to  he  heard. 

The  validity  of  a  void  order  of  the  Commission  may,  in  an  action 
of  mandamus  to  enforce  such  order,  be  questioned  by  a  utility  affected 
thereby,  althoUgh  such  utility  had  not  applied  for  a  review  as  pro- 
vided by  statute.     Laws  of  1911,  chap.  117,  §§  86,  99. 

Evidence  •^Presumption  "^Validity  of  order  of  Comm^ission, 

Every  presumption  is  in  favor  of  the  validity  of  the  action  of 
the  Conunission  where  it  has  general  regulatory  powers,  and  the  bur- 
den is  upon  the  complaining  party  to  show  that  its  action  was  con- 
trary to  law. 

Telephone -^  Physical    connection -^  Equal    facilities    to    competing 
companies, 

A  telephone  company  which  has  opened  its  line  to  physical  con- 
nection and  services  for  another  telephone  company  upon  certain  terms 
can  be  required,  as  a  state  regulation  within  the  police  powers,  to  ac- 
cord the  same  facilities  and  conveniences  and  uses  to  other  telephone 
companies  upon  equal  terms,  although  such  companies  are  competitors 
of  the  company  with  which  physical  connection  has  previously  been 
made. 

Telephones  —  Physical    oonnciftion  -*  Condition  —  Just    eom^pensation 
and  regulation. 

Upon  ordering  physical  connection  between  two  telephone  com- 
panies, the  Commission  must  make  just  provision  for  the  payment  of 
the  cost  of  installing  the  physical  connection,  for  the  reasonable  regu- 
lation of  conversation  so  as  to  prevent  interference  between  the  first 
company  and  other  connecting  lines,  and  for  such  reasonable  joint 
rates  or  toll  as  will  be  appropriate  between  the  connecting  companies. 

[April  10,  1916.] 

Mandamus  by  the  State  on  the  relation  of  the  Public  Service 
Commission  to  enforce  an  order  of  the  Commission  requiring 
physical  connection  between  the  Skagit  River  Telephone  &  Tel^. 
graph  Company  and  the  Puget  Sound  Independent  Telephone 
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• 

Company.  The  Pacific  Telephone  &  Telegraph  Company  was 
made  a  party  as  it  was  a  competitor  of  the  Puget  Sound  Inde- 
pendent Telephone  Company  and  already  had  physical  connection 
with  the  Skagit  River  Telephone  &  Telegraph  Company.  From 
a  judgment  of  the  Superior  Court  dismissing  the  action,  the  re- 
lator appealed ;  affirmed. 

Appearances :  W.  V.  Tanner,  Attorney  General,  and  Scott  Z. 
Henderson,  Assistant  Attorney  General,  for  appellant;  Hughes, 
McMicken,  Dovell,  &  Ramsey  and  Pillsbury,  Madison,  &  Sutro 
for  respondents. 

Holcomb,  J.,  delivered  the  opinion  of  the  court : 
Upon  a  complaint  by  the  commercial  club  of  Sedro-Woolley, 
made  before  the  Public  Service  Commission  on  May  1,  1913,  pro- 
ceedings were  had,  resulting  in  an  order  by  the  Public  Service 
Commission  requiring  that  a  connection  be  made  between  w^ires 
of  the  Skagit  River  Telephone  &  Telegraph  Company,  hereinafter 
called  the  "Skagit  company,"  and  the  Puget  Sound  Independent 
Telephone  Company,  hereinafter  called  the  "independent  com- 
pany," at  the  eastern  limits  of  Sedro-Woolley.  The  Skagit  com- 
pany is  a  Washington  corporation,  owning  and  operating  a 
telephone  line  extending  easterly  from  the  easterly  limits  of 
Sedro-Woolley,  through  the  valley  of  the  Skagit  river,  and  through 
the  towns  of  Lyman,  Hamilton,  Concrete,  and  Rockport.  This 
company  maintains  no  central  station  at  Sedro-Woolley,  but  at  the 
city  limits  its  lines  are  connected  with  those  of  the  Pacific  Tele- 
phone &  Tel^raph  Company,  hereinafter  called  the  "Pacific 
company."  This  connection  exists  by  virtue  of  a  contract  between 
these  two  companies.  The  Pacific  company  is  a  California  cor- 
poration, owning  and  operating  a  telephone  system  extending 
generally  throughout  the  Pacific  coast  states.  Its  lines  extend 
into  Skagit  county  and  as  far  east  as  Sedro-Woolley,  at  which 
point  it  maintains  a  central  station,  and  connects  there,  as  stated, 
v/ith  the  lines  of  the  Skagit  company  at  the  easterly  limits  of  the 
city.  The  independent  company  is  a  Washington  corporation, 
owning  and  operating  a  rather  extensive  telephone  system  in  the 
counties  of  King,  Snohomish,  and  Whatcom,  and  through  the 
county  of  Skagit  as  far  east  as  Sedro-W^oolley,  at  which  point  it 
maintains  a  central  station.     Its  lines  are  not  connected  with 
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those  of  the  Skagit  company  at  Sedro-Woolley  or  elsewhere.  As*  a 
result  of  the  connection  between  the  lines  of  the  Skagit  company 
and  the  Pacific  company,  all  persona  and  localities  served  by  one 
company  can  freely  communicate  by  telephone  with  persons  and 
localities  served  by  the  other.  The  lines  of  the  Skagit  company 
extend  oast  from  Sedro-Woolley.  The  lines  of  the  independent 
company  extend  west  from  Sedro-Woolley,  and  these  lines  are  not 
now,  and  never  have  been,  connected.  Each  reaches  localities  not 
reached  by  the  other.  In  the  territory  west  of  the  easterly  limits 
of  Sedro-Woolley  through  which  the  lines  of  the  Pacific  company 
and  the  independent  company  radiate,  all  localities  reached  by  the 
independent  company  are  also  reached  by  the  Pacific  company ; 
but  there  are  numerous  individual  subscribers  of  the  independent 
company  who  do  not  have  the  Pacific  company's  telephone.  Like- 
wise, there  are  numerous  subscribers  to  the  Pacific  company  who 
do  not  have  the  independent  company's  telephone.  Only  such 
persons  in  the  territory  west  of  the  Sedro-Woolley  as  have  Pacific 
telephones  are  able  to  communicate  with  persons  east  of  Sedro- 
Woolley  on  the  lines  of  the  Skagit  company.  At  the  hearing 
before  the  Public  Service  Commission,  the  three  telephone  com- 
panies participated.  The  Public  Service  Commission  made  and 
•adopted  findings,  the  most  important  of  which  appears  to  be  find- 
ing No.  19,  as  follows : 

"That  by  means  of  such  physical  connection  between  the  Pacific 
Telephone  &  Telegraph  Company's  lines  and  those  of  the  Skagit 
River  Telephone  &  Telegraph  Company,  there  now  exists  a  con- 
tiniwua  line  of  communication  between  the  localities  served  by  the 
Skagit  system,  and  all  localities  within  telephonic  distance  there- 
of served  by  the  Pacific  system,  including  all  of  the  localities 
reached  by  the  lines  of  the  independent  system  [italics  ours], 
but  no  continuous  line  of  communication  exists  between  the  lines 
of  the  Puget  Sound  Independent  Telephone  Company  and  the 
lines  of  the  Skagit  River  Telephone  &  Telegraph  Company.  That 
a  necessity  exists  for  a  continuous  line  of  communication  between 
the  localities  served  by  the  Skagit  River  Telephone  Company  and 
the  localities  served  by  the  Puget  Sound  Independent  Telephone 
Company,  and  for  a  physical  connection  between  the  lines  of  said 
Skagit  River  Telephone  &  Telegraph  Company  and  said  Puget 
Sound  Independent  Telephone  CJompany  at  or  near  the  eastern 
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YiimtA  of  the  city  of  Sedro-WooUey  in  Skagit  county,  Washington. 
From  a  consideration  of  all  the  evidence,  the  Commission  finds 
and  concludes  that  the  lines  of  the  Skagit  River  Telephone  &  Tele- 
graph Company  and  the  Fuget  Sound  Independent  Telephone 
Company  can,  by  the  construction  and  msKntenance  of  suitable 
connection  at  or  near  the  eastern  limits  of  the  city  of  Sedro-Wool- 
ley,  be  made  to  form  a  continuous  line  of  communication  between 
localities  that  are  not  reached  by  the  lines  of  either  company 
alone.  That  such  connection  for  the  transmittal  of  conversations 
and  transfer  of  messages  can  reasonably  be  made,  and  efficient 
service  obtained,  and  a  necessity  exists  therefor." 

Based  upon  the  foregoing  findings,  the  Commission  made  the 
following  order : 

"Wherefore,  it  is  ordered  that  the  Puget  Sound  Independent 
Telephone  Company  and  the  Skagit  Eiver  Telephone  &  Tele- 
graph Company  be,  and  such  companies  are  hereby,  ordered  and 
directed  to  make  physical  connection  between  the  telephone  lines 
of  said  companies  at  or  near  the  eastern  limits  of  the  city  of  Sedro- 
Woolley,  Washington,  so  as  to  form  a  line  of  continuous  communi- 
cation for  the  transmittal  of  conversations  and  the  transfer  of  mes- 
sages between  the  localities  served  by  the  Puget  Sound  Independ- 
ent Telephone  Company  and  the  localities  sensed  by  the  Skagit 
Eiver  Telephone  &  Tel^raph  Company,  and  that  such  physical 
cpnnection  be  made  within  thirty  days  after  the  service  upon 
said  telephone  companies  of  a  certified  copy  of  this  order,  and 
said  companies  are  ordered  and  directed  to  thereafter  transmit 
conversations  and  transfer  messages  between  said  localities,  or 
show  cause,  if  any  there  be,  why  such  connection  cannot  reason- 
ably be  made  within  said  time.  It  is  further  ordered  that  the 
complaint  in  this  case,  in  so  far  as  the  same  relates  to  or  affects 
the  defendant  Pacific  Telephone  &  Telegraph  Company,  be,  and 
such  complaint  hereby  is,  dismissed." 

It  will  be  noticed  that,  although  the  Pacific  company  was  a 
party  to  the  proceeding  before  the  Commissfon,  the  order  required 
nothing  of  it,  and  as  to  it  the  complaint  was  dismissed.  No  action 
to  review  the  findings  and  order  of  the  Commission  was  prose- 
cuted by  any  of  the  telephone  companies  involved,  as  provided  by 
§  86  of  the  Public  Service  Commission  law  (Laws  1911,  chap. 
117).    An  agreement  between  the  Pacific  company  and  the  Skagit 


Digitized  by  LjOOQ IC 


STATE  EX  REL.  v.  SKAGIT  RIVER  TELEPH.  &  T.  CO.  007 

company  was  exhibited  in  evidence,  under  which  it  was  shown  the 
Pacific  company  constructed  and  operates  a  pair  of  telephone 
wires  from  Mt  Vernon  easterly  to  Sedro-Woolley,  and  at  the 
easterly  limits  of  Sedro-WooUey  these  lines  connect  with  a  pair  of 
telephone  wires  constructed  and  operated  by  the  Skagit  Company 
easterly  from  Sedro-WooUey  to  Concrete.  After  the  said  order 
was  made  by  the  Commission,  the  independent  company  indica- 
ted, and  still  indicates,  its  willingness  to  comply  with  the  order ; 
but  the  Skagit  company  failed  and  refused  to  comply  with  the 
order,  and  the  Pacific  company  commenced  a  suit  in  equity  in  the 
Federal  court  for  the  western  district  of  Washington,  for  the  pur- 
pose of  having  the  enforcement  of  said  order  permanently  en- 
joined. The  Skagit  company,  the  independent  company,  and  the 
members  of  the  Commission  were  made  defendants  in  that  action. 
This  suit  was  one  that  fell  within  the  provisions  of  §  266  of  the 
Federal  Judicial  Code  (act  March  3,  1911,  chap.  231,  36  Stat. 
at  L.  1162)  as  amended  (by  act  March  4,  1913,  chap.  160,  37 
Stat,  at  L.  p.  1013,  Comp.  Stat.  1913,  §  1243),  by  the  terms  of 
which  if,  before  the  final  hearing  of  the  application  for  prelimi- 
nary, provisional,  and  perpetual  injunctive  relief,  a  suit  shall 
have  been  brought  in  the  courts  of  the  state  having  jurisdiction 
thereof  under  the  laws  of  such  state,  to  enforce  such  statute  or 
order,  accompanied  by  a  stay  in  such  state  court  of  proceedings 
under  such  statute  or  order  pending  the  determination  of  such 
suit  by  such  state  court,  all  proceedings  in  any  court  of  the  Unit- 
ed States  to  restrain  the  execution  of  such  statute  or  order  shall 
be  stayed  pending  the  final  determination  of  such  suit  in  the 
courts  of  the  state.  Therefore  the  Commission  elected  to  have  the 
validity  of  its  order  determined  in  the  state  courts.  Accordingly, 
this  mandamus  action  was  commenced  in  the  superior  court  of 
Thurston  county,  to  compel  the  observance  of  the  order  the  en- 
forcement of  which  the  Pacific  company  sought  to  enjoin  in  the 
Federal  court.  The  pendency  of  the  mandamus  action  in  the 
state  court  being  made  to  appear  in  the  Federal  court,  the  contro- 
versy was  there  stayed  until  the  determination  by  the  state  courts. 
Upon  the  controversy  being  thus  waged  in  the  state  court,  the 
three  telephone  companies  filed  separate  answers  to  the  Commis- 
sion's petition.  The  answer  of  the  Pacific  company  asserts,  in 
effect,  that  the  order  of  the  Commission  is  void  and  unenforce- 
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able:  (1)  Because  not  within  the  power  conferred  on  the  Com- 
mission by  the  Public  Service  Commission  law;  (2)  because 
violative  of  the  obligation  of  the  connective  agreement  between  the 
Pacific  company  and  the  Skagit  company;  (3)  because,  if  en- 
forced, the  order  would  operate  to  deprive  the  Pacific  company 
of  its  property  without  due  process  of  law,  in  contravention  of 
the  state  and  Federal  Constitutions.  It  also  by  its  answer  claimed 
that  the  order,  if  enforced,  w^ould  constitute  an  unlawful  inter- 
ference with  interstate  commerce.  This  objection,  however,  was 
not  urged  at  the  trial  below.  The  Skagit  company  by  its  answer 
asserts  that  it  refused  to  comply  with  the  order  of  the  Commis- 
sion because  it  deems  the  exclusive  agreement  between  itself  and 
the  Pacific  company  a  valid  and  subsisting  contract,  binding 
upon  both  parties  thereto,  and  the  order  of  the  Commission,  in 
conflict  therewith,  null  and  void.  The  independent  company  by 
its  answer  admits  the  material  allegations  of  the  Commission's 
petition  for  the  writ,  and  states  its  willingness  to  comply  with 
the  order  unless  restrained  from  so  doing  or  prevented  by  the  re- 
fusal of  the  Skagit  company.  The  reply  of  the  Commission  puts 
in  issue  all  the  afiirmative  matters  in  the  answer  of  the  Pacific 
company.  After  a  trial  before  the  court  below,  the  writ  of  man- 
date prayed  for  was  refused  and  the  case  dismissed.  From  such 
judgment  of  dismissal  this  appeal  is  prosecuted. 

The  validity  of  the  order  made  by  the  Public  Service  Commis- 
sion is  questioned  on  two  general  grounds :  (1)  That  it  is  beyond 
the  statutory  power  conferred  on  the  Commission;  (2)  that  it 
is  in  excess  of  any  power  that  could  constitutionally  be  conferred 
upon  the  Commission.  The  trial  court  apparently  based  his  deci- 
sion upon  the  first  ground  alone. 

The  proceeding  before  the  Commission  was  based  on  §  73  of 
the  Public  Service  Commission  law,  being  chapter  117,  Laws  of 
1911.    That  section  is  as  follows: 

'^Whenever  the  Commission  shall  find  that  any  two  or  more 
telephone  companies,  whose  lines  form  a  continuous  line  of  com- 
munication, or  could  be  made  to  do  so  by  the  construction  and 
maintenance  of  suitable  connections  for  the  transfer  of  messages 
or  conversations  at  common  points  between  different  localities 
which  are  not  reached  by  the  line  of  either  company  alone,  and 
that  such  connections  or  facilities  for  the  transfer  of  messages  or 
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conversations  at  common  points  can  reasonably  be  made,  an  effi- 
cient service  obtained,  and  that  a  necessity  exists  therefor,  •  •  • 
the  Commission  may,  by  its  order,  require  snch  connection  to 
be  made,  ^ud  that  conversations  be  transmitted  and  messages 
transferred,  and  prescribe  through  lines  and  joint  rates  and 
charges  to  be  made  and  to  be  used,  observed,  and  in  force  in  the 
future,  and  jRx  the  same  by  order  to  be  served  upon  the  company 
or  companies  aflFected." 

That  the  Public  Service  Commission  has  plenary  powers  to 
regulate  all  public  utilities  within  the  state  has  been  thoroughly 
established  and  determined  in  this  state,  and  requires  no  citation 
of  authority.  The  power  to  regulate,  however,  is  widely  different 
from  the  power  to  appropriate  or  to  take.  While  the  Commis- 
sion is  a  mandatory  agency  of  the  state,  neither  it  nor  the  legis- 
lature which  gave  it  its  power  has  power  to  r^ulate  in  violation 
of  any  of  the  provisions  of  the  fundamental  law  of  the  state  or 
nation,  and  neither  the  legislature  nor  its  agent,  the  Commission, 
has  power  to  appropriate  property  under  a  pretended  public  use 
or  a  pretended  exercise  of  the  police  po^er  of  the  state  without 
just  compensation  being  first  made  and  paid  to  the  owner  thereof. 
U.  S.  Const  14th  Amend;  State  Const.  §  16,  art.  1. 

Under  the  provision  of  our  Constitution  (article  1,  §  16) : 
"Whenever  an  attempt  is  made  to  take  private  property  for  a  use 
alleged  to  be  public,  the  question  whether  the  contemplated  use 
be  really  public  shall  be  a  judicial  question,  and  determined  as 
such  without  regard  to  any  legislative  assertion  that  the  use  is 
public." 

It  must  be  determined,  therefore,  whether  the  requirement  of 
the  Public  Service  Commission  of  the  connection  of  the  lines  of 
these  two  telephone  companies  is  a  valid  regulation,  or  whether 
it  is  a  taking  or  damaging  of  the  property  of  one  of  the  companies, 
without  due  process  of  law  or  without  compensation  being  first 
made  and  paid  to  the  owner. 

1.  The  appellant  first  contends  that  the  Pacific  company  has. 
no  right  to  be  heard  now,  because  it  did  not  cause  the  proceedings 
before  the  Public  Service  Commission  to  be  reviewed,  as  provided 
by  §§  86  and  99  of  said  chapter  117,  Laws  of  1911,  One  answer 
to  this  is  that  the  Pacific  company  was  dismissed  by  the  Public 
Service  Commission  in  the  proceeding  before  it,  and  the  order  o£ 
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the  Public  Service  Commission  did  not  pretend  to,  and  in  fact 
pretended  not  to,  affect  any  right  or  property  of  the  Pacific  com- 
pany. Another  answer  is  that,  although  said  §  99  provides  that, 
in  all  actions  between  private  parties  and  public  service  com- 
panies involving  any  order  of  the  Commission,  or  for  the  enforce- 
ment of  the  orders  or  rules  issued  by  the  Commission,  the  said 
orders  and  rules  shall  be  conclusive  unless  set  aside  or  annulled  in 
a  review  as  in  that  act  provided,  nevertheless  the  Commissiou  in 
said  proceedings  was  acting  judicially,  and  even  a  court  of  record 
which  enters  a  void  judgment  does  not  bind  the  parties  thereto,  or 
anyone  else,  and  such  void  judgment  may  be  attacked  collaterally. 
The  case  relied  upon  by  appellant  as  to  that  point,  State  ex  rel. 
Eailroad  Commission  v.  Oregon  R.  &  Nav.  Co.  68  Wash.  160, 
123  Pac.  3,  only  went  to  the  point  that  the  objection  that  the  com- 
plaint does  not  state  sufficient  facts  to  constitute  a  cause  of  action 
so  as  to  confer  upon  the  Commission  jurisdiction  of  the  subject- 
matter  cannot  be  raised  for  the  first  time  in  another  action 
brought  to  enforce  an  order  of  the  Commission,  when  no  such  ob- 
jection was  made  in  the  proceeding  before  the  Commission  and 
no  appeal  or  review  upon  such  objection  was  taken  as  provided 
by  law.  It  did  not  go  to  the  point  of  the  lack  of  power  to 
render  any  order  whatever.  It  was  only  intended  to  be  held  in 
the  case  cited,  agreeably  to  settled  and  just  rules  of  procedure, 
that  one  cannot  actively  cause  or  silently  permit  «  court  or  tribu- 
nal to  commit  an  error,  or  proceed  irregularly,  in  a  matter  where- 
in it  is  assumed  that  it  has  jurisdiction  and  power  to  proceed, 
without  calling  such  error  to  its  attention  and  taking  proper  steps 
to  review  such  error  or  correct  such  irregularity  in  the  first  in- 
stance in  such  court  or  tribunal ;  and,  if  not  corrected  by  it,  then 
to  review  same  in  the  superior  court  or  tribunal,  if  such  right  of 
review  exists.  It  was  never  intended  to  hold,  in  the  case  cite<l 
or  in  any  case  called  to  our  attention,  that  a  judgment  or  order 
of  any  court  or  tribunal  of  inferior  or  intermediate  powers,  where 
there  is  an  entire  lack  of  power  to  support  such  judgment  or 
order,  is  final  and  conclusive  upon  anyone.  It  may  be  true,  also, 
that  the  respondent,  having  failed  to  obtain  a  review  of  the  Com- 
mission's proceedings  by  the  method  provided  by  law,  is  fore- 
closed from  questioning  the  validity  of  and  conclusiveness  of 
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such  finding  and  order  in  any  other  proceedings,  except  against 
a  cause  which  renders  the  order  void. 

"If  the  order  is  void,  even  though  there  was  a  failure  to  seek 
relief  against  it  in  the  regular  way,  the  party  affected  is  not 
deprived  of  the  right  to  defend,  when  such  order  is  attempted  to 
be  enforced  in  a  court  of  equity,''  Southern  Indiana  R.  Co.  v. 
Railroad  Commission,  172  Ind.  113,  87  N.  E.  966. 

In  other  words,  if  the  order  of  the  Commission  in  controversy 
was  merely  erroneous,  or  an  error  of  judgment  only,  not  having 
been  directly  attacked  and  reviewed  as  provided  by  §§  86  and 
99  of  the  act,  it  is  final  and  conclusive  on  all  parties.  If,  how- 
ever, it  rested  upon  no  power  or  authority,  it  is  void  and  a  nullity. 

2.  It  has  been  affirmatively  established  that  the  state  has 
power,  in  the  exercise  of  its  police  power,  to  regulate  common 
carriers  for  the  benefit  of  the  general  public,  and  to  require  phys- 
ical connection  of  different  railroads  within  the  state  for  the 
convenient  interchange  of  chipments  of  freight  by  transferring 
cars  from  one  to  another,  and  the  state  can  by  clear  express 
authority  delegate  that  power  to  a  regulative  commission.  Wis- 
consin, M.  &  P.  R.  Co.  V.  Jacobson,  179  U.  S.  287,  45  L.  ed. 
194,  21  Sup.  Ct  Rep.  115;  Jacobson  v.  Wisconsin,  M.  &  P.  R. 
Co.  71  Minn.  519,  40  L.R.A.  889,  70  Am.  St.  Rep.  358,  74  N.  W. 
893 ;  Grand  Trunk  R.  Co.  v.  Michigan  R.  Commission,  231  U.  S. 
457,  58  L.  ed.  310,  84  Sup.  Ct.  Rep.  152. 

In  the  first  case  above  cited,  it  is  said:  "If  power  were 
granted  by  the  legislature,  and  it  amounted  in  the  particular 
case  simply  to  a  fair,  reasonable,  and  appropriate  regulation  of 
the  business  of  the  corporation,  when  considered  with  regard  to 
the  interests  both  of  the  company  and  of  the  public,  the  legislation 
would  be -valid,  and  would  furnish,  therefore,  ample  authority 
for  the  courts  to  enforce  it." 

It  will  be  observed  from  the  above  quotation  that  a  test  of  the 
authority  of  the  regulating  body  is  that  "in  the  particular  case 
it  amounted  simply  to  a  fair,  reasonable,  and  appropriate  regu- 
lation of  business."  '  In  the  present  case  the  statute  conferring 
the  power  used  the  term,  "and  that  a  necessity  exists  therefor." 
Every  presumption  is  in  favor  of  the  Commission's  action,  where 
it  has  such  regulatory  powers  in  general,  and  the  burden  is  upon 
the  complaining  party  to  show  that  its  action  was  contrary  to 
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law.  Jacobson  v.  Wisconsin,  M.  &  P.  R.  Co.  71  Minn.  519^ 
40  L.R.A.  389,  70  Am.  St.  Rep.  358,  74  N.  W.  893 ;  State  ex  reL 
Great  Northern  R.  Co.  v.  Public  Service  Commission,  7(3  Wash. 
625,  137  Pac.  132.  Consequently,  it  is  earnestly  insisted  by  the 
respondent  in  this  case  that  it  was  not  only  its  right,  but  its. 
duty,  to  introduce  evidence  in  the  trial  of  this  case  below  to  show 
the  unreasonableness  and  the  lack  of  necessity  of  the  Commis- 
sion's order.  The  lower  court  received  evidence  in  behalf  of  re- 
spondent Pacific  company. 

"Where  the  taking  is  under  an  administrative  regulation,  the 
defendant  must  not  be  denied  the  right  to  show  that,  as  a  matter 
of  law,  the  order  was  so  arbitrary,  unjust,  or  unreasonable  as  to 
amount  to  a  deprivation  of  property  in  violation  of  the  14th 
Amendment."  Washington  ex  rel.  Oregon  R.  &  Nav.  Co.  v. 
Fairchild,  224  U.  S.  510,  56  L.  ed.  803,  32  Sup.  Ct.  Rep.  585. 

As  to  this  situation,  appellant's  position  is  that  respondent  was- 
never  denied  the  right  to  show  that  condition ;  it  having  been  a 
party  to,  and  participating  in,  the  proceeding  before  the  Com- 
mission. To  this  it  must  be  said :  First,  that  ostensibly  no  order 
was  made  by  the  Commission  against  respondent  the  Pacific  com- 
pany ;  and,  second,  the  Commission  has  not  the  power  to  exercise 
the  right  of  eminent  domain  and  take  or  appropriate  private 
property  without  compensation.  It  was  proper,  therefore,  to 
introduce  evidence,  under  the  decision  of  the  United  States  Su- 
preme Court  above  cited,  for  the  purpose  of  showing  that  the 
effect  of  the  Commission's  order  would  be  to  deprive  the  respond- 
ent of  its  property  in  violation  of  the  14th  Amendment,  and  to 
show  that  there  was  no  necessity  for  the  order  and  that  it  was^ 
arbitrary  and  unreasonable.  Whether  the  evidence  introduced 
so  shows  is  another  question. 

The  Commission  found  (finding  No.  16) :  "That  a  suitable 
(connection  between  the  lines  of  the  Puget  Sound  Independent 
Telephone  Company  and  the  lines  of  the  Skagit  River  Telephone 
Company,  for  the  transfer  of  messages  and  conversations,  can 
be  made  at  or  near  the  east  limits  of  the  city  of  Sedro-Woolley 
at  a  cost  of  about  $50,  without  connecting  with  or  using  the 
Hwitch  board  of  the  Pacific  Telephone  &  Telegraph  Company,  or 
any  other  telephone  paraphernalia  or  other  property  of  the  Pa* 
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cific  company ;  that  said  connection  can  reasonably  be  made  and 
an  efficient  service  obtained  thereby/' 

Aside  from  the  apparent  obligation  of  the  connecting  and 
operating  contract  heretofore  mentioned  between  it  and  the  Pa- 
cific company^  the  Skagit  company  appears  to  have  no  objection 
to  the  connection  ordered.  The  Pacific  company,  however,  con- 
tends that,  because  of  the  connection  of  its  telephone  wires  at 
or  near  the  east  limits  of  Sedro-WooUey  with  the  lines  of  the 
Skagit  company,  if  the  independent  company  is  permitted  to 
connect  its  telephone  wires  with  those  of  the  Skagit  company  at 
or  near  the  east  limits  of  Sedro-WooUey,  the  calls  made  from  the 
independent  company's  lines  will  "ring  in"  on  the  lines  of  the 
Pacific  company,  and  will  interrupt  its  service,  and  will,  for  as 
long  as  messages  or  conversations  from  the  independent  com- 
pany's lines  are  going  over  the  lines  of  the  Skagit  company,  de- 
prive the  Pacific  company  of  the  use  of  its  connecting  lines 
between  Sedro-WooUey  and  Mt.  Vernon  to  the  West  and  to  con- 
necting points  such  as  Seattle,  and  that  the  efficiency  of  its  service 
will  be  greatly  impaired.  The  engineer  for  the  Commission  him- 
self admitted  that  "the  objection  to  the  connection  ordered  was 
that  it  would  cause  a  loss  of  supervision  and  a  lack  of  transmis- 
sion efficiency.'' 

The  lower  court  was  of  the  opinion  that  the  Commission,  having 
by  its  lUth  finding  found  that  by  reason  of  connection  between 
the  Pacific  company  and  the  Skagit  company  one  through  line  of 
communication  exists  between  points  east  of  Sedro-Woolley  and 
points  west  of  Sedro-Woolley,  could  not  order  a  connection  be- 
tween the  Skagit  company  and  the  independent  company  the 
effect  of  which  would  be  to  furnish  merely  an  additional  through 
line  of  communication,  and  based  his  holding  largely  upon  the  re- 
marks of  the  opinion  writer  and  of  Judge  Chadwick  in  the  case 
of  Day  V.  Tacoma  E.  &  Power  Co.  80  Wash.  161,  L.R.A.  1915B, 
547,  141  Pac.  347.  It  will  be  observed  that,  in  so  far  as  the 
transmission  of  telephonic  traffic  over  the  Skagit  company's  line 
between  Sedro-Woolley  and  Concrete  is  concerned,  there  will  be 
no  dual  system,  but,  on  the  contrary,  a  single  system  of  carriage. 
The  appellant  cites  the  recent  case  of  Pacific  Teleph.  &  Teleg.  Co. 
V.  Wright-Dickinson  Hotel  Co.  (D.  C.)  214  Fed.  666,  where  a 
direct  connection  between  two  different  companies  having  private 
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exchanges  in  a  hotel  was  ordered  by  the  Kailroad  Commission 
of  Oregon,  and  was  sustained  by  the  United  States  district  court 
of  Oregon,  Gilbert,  Circuit  Judge,  and  Wolverton  and  Bean, 
District  Judges,  sitting,  wherein  Wolverton,  District  Judge,  writ- 
ing the  opinion,  used  this  language:  "It  is  not  a  new  or  different 
use  or  burden  that  is  required  by  the  service,  nor  does  another 
or  different  person,  corporation,  or  ©itity  occupy  or  utilize  the 
lines  or  system  of  the  plaintiff  company.  It  is  still  left  in  the 
full  and  unrestricted  occupancy  and  operation  of  its  own  lines 
or  system,  except  that  it  is  required  to  observe  and  comply  with 
a  regulation  that  the  Commission  has  deemed  proper  to  impose 
upon  it;  namely,  that  it  transmit  also  the  messages  coming  from 
the  hotels  which  originate  on  the  wires  of  the  home  company. 
This  is  not  a  taking  of  the  plaintiff's  property  in  any  sense.  It 
is  but  a  reasonable  regulation  which  is  properly  referable  to  the 
police  power  of  the  state." 

The  Constitution  of  Washington  (article  12,  §  19)  provides 
as  follows:  "Any  association  or  corporation,  or  the  lessees  or 
managers  thereof,  organized  for  the  purpose,  or  any  individual, 
shall  have  the  right  to  construct  and  maintain  lines  of  telegraph 
and  telephone  within  this  state,  and  said  companies  shall  receive 
and  transmit  each  other's  messages  without  delay  or  discrimina- 
tion, and  all  of  such  companies  are  hereby  declared  to  be  com- 
mon carriers  and  subject  to  legislative  controL  .  .  •  The 
right  of  eminent  domain  is  hereby  extended  to  all  telegraph  and 
telephone  companies.  The  legislature  shall,  by  general  law  of 
uniform  operation,  provide  reasonable  regulations  to  give  effect 
to  this  section." 

Under  a  similar  constitutional  provision  of  the  state  of  Mon- 
tana, the  Billings  Mutual  Telephone  Company,  operating  a  local 
telephone  system  in  the  city  of  Billings  and  having  no  long-^iis- 
tance  lines,  brought  an  action  against  the  Rocky  Mountain  Tel- 
ephone Company,  owning  and  operating  long-distance  lines  from 
Billings  to  other  localities  in  the  state  and  elsewhere,  to  appro- 
priate and  condemn  and  have  the  damages  ascertained  and  paid 
under  the  statutes  of  that  state,  the  right  to  connect  with  and  use 
the  lines  of  the  Eocky  Mountain  Telephone  Company.  The  case 
was  brought  in  the  United  States  district  court  for  Montana. 
The  court  in  passing  thereon,  per  Hunt,  J.,  says :    "Where  two 
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companies  owning  different  lines  of  telephones  in  Montana  can- 
not agree  upon  the  compensation  for  the  privilege  of  connection 
and  use,  the  law  of  Montana  obliges  the  one  to  submit  to  con- 
nection with  the  other,  and  (upon  payment  of  damages  to  be 
assessed)  to  accept  a  patronage,  and  to  submit  to  a  necessary  use 
that  it  might  not  wish  to  accept  or  allow,  and  probably  could  not 
be  compelled  to  accept  or  allow,  were  it  not  for  the  provisions  of 
the  Constitution  and  laws  of  the  state.  .  .  .  No  questions 
of  complicated  traffic  arrangements  enter  into  the  consideration 
of  the  matter  as  it  now  stands  before  the  court.  Difficulties  of 
such  a  nature  may  arise  hereafter,  but  they  can  be  surmounted 
when  the  principle  is  recognized  that  the  spirit  of  the  Constitu- 
tion and  the  letter  of  the  laws  of  the  state,  in  which  defendant 
operates  its  lines,  compel  it,  under  its  primal  duty  to  the  public, 
to  yield  to  the  right  of  plaintiff  company  to  connect  its  line  with 
defendant's,  and  to  enjoy  the  use  thereof  in  a  reasonable  and 
effective  way,  provided  of  course,  damages  are  paid,  as  required 
by  law.''  Billings  Mut  Teleph.  C.  v.  Kocky  Mountain  Bell 
Teleph.  Co.  (C.  C.)  155  Fed.  207 — citing  Atlantic  Coast  Line 
R.  Co.  V.  North  Carolina  Corp.  Commission,  206  U.  S.  1,  51 
L.  ed.  933,  27  Sup.  Ct  Eep.  585,  11  Ann.  Cas.  398 ;  Campbells- 
ville  Teleph,  Co.  v.  Lebanon  L.  &  L.  Teleph.  Co.  118  Ky.  277, 
80  S.  W.  1114,  84  S.  W.  518. 

The  court  continuing  says:  "From  these  views  it  follows  that 
plaintiff  is  within  its  rights  when  it  invokes  the  power  of  eminent 
domain  for  proposed  long-distance  telephone  connections,  which 
constitute  a  clearly  defined  public  use." 

In  the  instant  case  no  power  of  eminent  domain  is  invoked, 
and  no  compensation  or  damages  were  determined  and  allowed 
to  respondents.  There  is,  of  course,  a  marked  difference  between 
a  requirement  of  connection  and  free  use  of  the  telephone  lines 
of  one  telephone  company  by  another,  and  the  requirement  of 
same  and  the  payment  of  compensation  and  damages  therefor 
under  the  right  of  eminent  domain.  In  the  Kentucky  case  of 
Campbellsville  Teleph.  Co.  v.  Lebanon,  L.  &  L.  Teleph.  Co.  118 
Ky.  277,  80  S.  W.  1114,  84  S.  W.  518,  the  two  companies  had 
entered  into  an  agreement  for  direct  connection  and  transmission 
of  each  other's  telephonic  traffic,  without  fixing  any  period  of 
time  for  the  duration  thereof.    One  of  the  companies  desired  to 
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end  it;  but  the  supreme  court,  although  holding  that,  under  a 
similar  constitutional  provision  in  the  Kentucky  Constitution  of 
1891,  it  probably  could  not  be  construed  to  mean  that  a  direct 
physical  connection  could  be  enforced  by  the  state  as  a  regulation, 
held  that  nevertheless  a  contract  not  limited  as  to  time  between 
the  two  companies  for  physical  connection,  in  view  of  the  mani- 
fest public  policy  of  the  same,  should  be  construed  to  mean  a  con- 
tract for  the  life  of  the  corporate  ^existence  of  the  companies  re- 
spectively. 

In  Oklahoma,  where  physical  connections  had  been  ordered  by 
the  Corporation  Commission  of  that  state  between  two  telephone 
companies  reaching  the  same  common  point,  and  for  a  division 
of  the  long-distance  tolls  between  them,  and  for  compensation 
for  the  cost  of  connection  by  the  connecting  company,  it  was  held, 
in  two  cases  not  cited  by  either  of  the  parties  in  this  case,  that, 
imder  the  Constitution  of  Oklahoma,  which  is  similar  to  ours 
but  contained  a  further  provision  that  direct  physical  connections 
might  be  ordered,  such  regulation  was  a  reasonable  and  constitu- 
tional regulation  of  telephone  traffic,  and  the  orders  of  the  Com- 
mission were  upheld  in  each  case  with  some  modifications  in  the 
first  one.  Pioneer  Teleph.  &  Teleg.  Co.  v.  Grant  County  Rural 
Teleph.  Co.  —  Okla.  — ,  119  Pac.  968 ;  Pioneer  Teleph.  &  Teleg. 
Co.  V.  State,  38  Okla.  554,  134  Pac.  398. 

It  is  well  understood,  of  course,  that,  under  the  settled  law 
of  the  country,  telephone  companies  are  common  carriers  and 
public  service  corporations,  and  as  such,  when  they  procure  their 
charter  or  license  to  engage  in  such  business,  they  engage  in  a 
public  service,  and  do  so  with  full  knowledge  that  they  thereby 
become  agencies  of  the  state,  subject  to  its  control  and  regulation; 
and  under  the  exercise  of  its  police  power  for  the  comfort  and  con- 
venience of  the  state  (31  Cyc.  902),  subject  to  the  condition  that 
their  property  shall  not  be  taken  except  by  due  process  of  law, 
when  a  fair  and  just  compensation  is  afforded  for  such  conven- 
iences, facilities,  and  service,  the  constitutional  requirement  is 
satisfied.  Pioneer  Teleph.  &  Teleg.  Co.  v.  Grant  County  Kural 
Teleph.  Co.  supra.  It  is  true  that,  in  the  present  case,  no  provi- 
sion whatever  was  made  by  the  Commission  for  compensation  to 
cither  the  Skagit  company  or  the  Pacific  company,  either  as  tolls 
for  the  temporary  service  of  either  company,  or  for  the  cost  of  the 
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piiysical  ooamection,  or  for  the  permanent  use  of  the  lines  and 
facilities  of  either  of  the  said  companies. 

The  situation  presented  here  is  somewhat  similar,  excepting 
the  element  of  danger  of  course,  to  a  requirement  by  the  state 
that  one  railroad  company  should  allow  physical  connections  with 
its  line  by  one  or  more  other  railroad  companies  at  some  common 
point,  and  permit  either  or  both  said  connecting  companies  to  run 
trains  at  will  over  the  property  and  tracks  of  the  first  company. 
It  is  somewhat  diflFerent  from  a  mere  system  of  delivery  by  one 
company  of  messages  to  be  transmitted  or  cars  to  be  hauled  to 
destination  by  one  company  for  others.  In  the  case  of  telephonic 
traffic,  however,  tranrmission  without  "dela/'  m^ans  continuous 
transmission,  and  would  seem,  therefore,  to  require  direct  physi- 
cal connection  to  provide  for  transmission  without  delay.  It  has 
been  well  settled  in  this  country  since  the  earliest  days  of  tele- 
phonic service  that,  as  was  said  by  Brewer,  Circuit  Justice,  in 
Missiouri  ex  rel.  Baltimore  &  O.  Teleg.  Co.  v.  Bell  Teleph.  Co. 
(C.  C.)  23  Fed.  539:  "A  telephonic  system  is  simply  a  system 
for  the  transmission  of  intelligence  and  news.  It  is,  perhaps  in  a 
limited  sense,  and  yet  in  a  strict  sense,  a  common  carrier.  It 
must  be  equal  in  its  dealings  with  all.  It  may  not  say  to  the 
lawyers  of  St.  Louis,  *My  license  is  to  establish  a  telephonic 
system  open  to  the  doctors  and  the  merchants,  but  shutting  out 
you  gentlemen  of  the  bar.'  The  moment  it  establishes  a  telephon- 
ic system  here,  it  is  bound  to  deal  equally  with  all  citizens  in 
every  department  of  business;  and  the  moment  it  opened  its 
telephonic  system  to  one  telegraph  company,  that  moment  it  put 
itself  in  a  position  where  it  was  bound  to  open  its  system  to  any 
other  telegraph  company  tendering  equal  pay  for  equal  service." 

It  was  said,  also,  in  Delaware  &  A.  Teleg.  &  Teleph.  Co.  v.  Del- 
aware, 2  C.  C.  A.  1,  3  U.  S.  App.  30,  50  Fed.  677:  "They  can* 
not  discriminate  between  individuals  of  classes  which  they 
undertake  to  serve." 

In  Delaware  ex  rel.  Postal  Teleg.  Co.  v.  Delaware  &  X,  Teleg. 
&  Teleph.  Co.  (C.  C.)  47  Fed.  633,  it  was  held:  A  telephone 
company  "was  a  common  carrier,  offering  to  the  public  the  use  of 
its  telephonic  system  for  the  rapid  conveyance  of  oral  messages, 
and,  as  such,  was  subject  to  the  duty  of  serving  all  persons  alike, 
impartially,  and  without  imreasonable  discrimination;  and  that 
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the  right  to  equal  facilities  for  the  use  of  such  public  syst^n  ex- 
tended to  telegraph  companies  as  well  as  to  individuals." 

8.  While  the  Skagit  Company  seems  in  this  controversy  in  a 
measure  passive^  and  the  Pacific  company  actively  opposed  to  the 
enforcement  of  the  Commission's  order,  the  Skagit  company  is  in 
reality  the  center  of  attack.  It  is  to  render  the  localities  served 
by  it  accessible  also  to  the  users  of  the  independent  company,  the 
same  as  they  are  accessible  to  the  users  of  the  Pacific  company, 
that  the  proceedings  were  had  and  the  order  made.  The  contract 
between  the  Pacific  company  and  the  Skagit  company  has  been 
determined  void  as  in  violation  of  the  act  of  Congress  of  July  2, 
1890,  entitled,  "An  Act  to  Protect  Trade  and  Commerce  against 
Unlawful  Kestraints  and  Monopolies,"  in  a  case  decided  by  the 
United  States  district  court  for  the  district  of  Oregon  and  entered 
therein  on  March  26,  1914  (no  opinion  filed),  wherein,  by  con- 
sent of  the  Pacific  company,  which  was  one  of  the  parties  therein 
in  a  suit  by  the  United  States  as  complainant  against  it  and  many 
other  telephone  companies,  it  was  adjudicated : 

"Twelfth.  That  the  Pacific  company  has  made  many  contracts 
with  other  telephone  companies  doing  business  in  and  between 
Washington,  Oregon,  and  Idaho,  whereby  said  other  companies 
agree  to  give  to  said  Pacific  company  exclusively  all  long-dis- 
tance business  originating  on  their  lines.  Wherefore,  the  Pacific 
company,  its  officers,  directors,  agents,  and  employees,  are  perpet- 
ually restrained  and  enjoined  from  enforcing  or  attempting  to 
enforce  or  accepting  any  benefits  under  the  exclusive  provisions 
in  said  contracts,  and  from  entering  into  any  like  covenants  in 
the  future." 

The  lines  of  the  Pacific  company  and  of  the  Skagit  company 
are,  however,  physically  connected  at  Sedro-WooUey  by  virtue  of 
said  contract  as  previously  made  and  with  mutual  benefits;  but 
the  exclusive  privileges  of  each  of  said  companies  over  the  lines 
of  the  other  are  ended.  The  users  of  the  independent  company's 
lines  are  not  directly  connected  with  the  localities  and  users  of 
the  Skagit  company's  lines,  and  there  are  therefore  localities  on 
the  Skagit  Company's  lines  "not  reached  by  the  lines  of  the  in- 
dependent company  alone."  But,  by  connecting  the  lines  of  the 
independent  company  with  those  of  the  Skagit  company  at  or 
near  the  easterly  limits  of  Sedro-WooUey,  they  could  be  reac)ied 
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by  the  users  of  the  independent  company.     This  the  statute,  if 
it  is  valid,  expressly  authorizes. 

The  respondents  rely  very  largely  upon  the  decision  by  the 
supreme  court  of  California  in  Pacific  Teleph.  &  Teleg.  Co.  v. 
Eshleman,  166  Cal.  640,  60  L.E.A.(N.S.)  652,  137  Pac.  1119. 
The  court  in  that  case  ignored  the  express  and  mandatory  provi- 
sion of  the  Constitution  of  the  state  of  California,  and  rested 
its  decision  almost,  if  not  entirely,  upon  the  provisions  partic- 
ularly of  the  14th  Amendment  to  the  Federal  Constitution.  In 
the  case  of  Pacific  Teleph.  &  Teleg.  Co.  v.  Wright-Dickinson 
Hotel  Co.  (D.  C.)  214  Fed.  666,  the  three  judges  sitting  in  the 
district  court  of  Oregon  declined  to  follow  that  case,  without  com- 
menting on  it  further  than  to  say  that  they  were  "unable  to  give 
assent  thereto."  From  a  careful  review  of  most  of  the  decisions, 
we  are  satisfied  that  the  decision  in  the  Eshleman  Case  is  not  sup- 
ported even  by  the  decisions  in  the  Federal  jurisdictions,  and  is 
against  the  weight  of  authority.  It  is  unfortunate,  further,  in 
that,  in  having  decided  against  the  state  and  in  favor  of  the 
public  service  corporation,  that  decision  prevents  a  review  of  the 
Federal  questions  involved  by  the  Federal  courts.  We  are  satis- 
fied from  a  careful  examination  of  the  authorities  that  the  follow- 
ing are  the  correct  conclusions  as  to  the  law : 

1.  If  without  such  constitutional  and  statutory  provisions  as 
we  have  here,  while  impartial  conveyai^ice  or  transmission  of  mes- 
sages by  these  several  companies  could  be,  without  physical  con- 
nection of  the  lines  of  the  several  companies,  legally  required  as 
a  regulation,  and  physical  connection  of  the  lines  of  the  several 
telephone  companies  might  not  be  legally  required  as  a  mere  reg- 
ulation under  the  police  power,  yet  "if  such  connection  is  volun- 
tarily made  by  contract,  as  is  here  alleged  to  be  the  case,  .  .  . 
the  act  of  the  parties  in  making  such  connection  is  equivalent 
to  a  declaration  of  a  purpose  to  waive  the  primary  right  of 
independence,  and  it  imposes  upon  the  property  such  a  public 
status  that  it  may  not  be  disregarded."  State  ex  rel.  Goodwine 
V.  Cadwallader,  172  Ind.  619,  87  N.  E,  644,  89  N.  E.  319,  cit- 
ing Mahan  v.  Michigan  Teleph,  Co.  132  Mich.  242,  93  N.  W. 
629;  Missouri  ex  rel.  Baltimore  &  O.  Tel^.  Co.  v.  Bell  Tele- 
phone Co.  (C.  C.)  23  Fed.  539;  37  Cyc.  1656-1658. 

2.  That,  when  one  telephone  company  has  opened  its  lines  to 
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physical  conuection  and  services  for  another  telephone  company 
upon  certain  terms,  it  can  be  required  as  a  state  r^ulation  with- 
in the  police  power  to  accord  the  same  facilities,  conveniences, 
and  uses  to  another  or  other  telephone  companies  upon  equal 
terms.  It  is  not  open  to  the  Skagit  company  to  allege  that  the 
independent  company  is  a  competitive  company,  for  as  to  it  the 
independent  company  is  only  a  connecting  or  extending  com- 
pany. It  is  not  open  to  the  Pacific  company  to  object  on  the 
ground  that  the  independent  company  is  a  competitor,  for  the 
connection  between  the  independent  and  the  Skagit  companies 
is  not  a  connection  between  competing  lines.  Furthermore,  the 
Pacific  company  itself,  having  no  right  under  its  contract  to  a 
monopolistic  use  of  the  Skagit  company's  line,  has  no  other  or 
different  right  than  the  independent  company  has  to  connect 
with  the  Skagit  company's  line. 

3,  Our  conclusion,  further,  is  that  the  Commission  has  power 
to  order  such  physical  coimection  as  it  has  ordered  in  this  case 
under  our  Constitution  and  statutes,  but  that  it  must  make  such 
orders  as  will  not  discriminate,  or  favor,  one  company  or  concern 
above  another.  It  found  in  this  case  that  the  cost  of  connection 
would  be  $50.  However  that  may  be,  before  its  order  will  be 
valid  it  must  provide  for  the  payment  to  the  Skagit  company  of 
the  cost  of  making  the  connection  by  either  the  petitioners  or  the 
independent  company.  It  must  further  provide  for  such  reason- 
able regulation  as  will  prevent  interference  between  the  in- 
dependent company  and  the  Pacific  company  when  using  the 
lines  of  the  Skagit  company.  It  must  further  provide  for  such 
reasonable  joint  rates  or  tolls  as  shall  be  appropriate  between  the 
lines  of  the  Pacific  company  and  of  the  independent  company  in 
conjunction  with  the  Skagit  company,  for  the  use  of  the  Skagit 
company's  lines.  When  such  provisions  are  made,  the  order  of 
the  Commission  will  comply  with  the  letter  and  spirit  of  the  Con- 
stitution and  of  the  statute  relating  to  such  r^ulation. 

We  are  not  concerned  with  the  reasons  given  by  the  learned 
trial  court  for  its  judgment  The  order  of  the  Commission  as  it 
stands  is  invalid  for  the  reasons  stated  in  our  third  conclusion 
herein,  and  the  judgment  of  the  lower  court  dismissing  appel* 
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lants'  action  to  enforce  said  order  is  right.     It  is  therefore  af- 
firmed. 

Motmt^  Main^  Ellis,  FuUerton,  Crow,  and  Parker,  JJ«,  con- 
cur. 


IDAHO  PUBLIC  UTILITIES  COMMISSION. 

IN  RE  GREAT  SHOSHONE  &  TWIN  FALLS  WATER  POWER 

COMPANY. 

[Case  F-^3;  Order  No.  232.] 

Bates '^ Electricity '^Irrigation  purposes ^^ Effect  of  financial  oondi- 
tions  of  water  cotnpany. 

The  Idaho  Commission  approved  a  contract  made  by  an  electric 
utility  with  a  land  and  water  company,  to  sell  electricity  for  operating 
an  irrigation  plant  at  a  price  below  the  regular  schedule  of  rates  for 
irrigation  charged  by  the  power  company,  it  appearing  that  the  users 
of  the  water  could  not,  considering  the  small  acreage  under  cultiva- 
tion and  the  undeveloped  condition  of  the  land,  afford  to  pay  the 
regular  irrigation  rate,  and  that  unless  the  rates  were  reduced,  a  great 
loss  would  result  both  to  the  land  and  water  company  and  to  the  elec- 
tric company. 

[June  3,  1916.] 

Application  by  a  land  company  for  the  approval  of  a  con- 
tract with  an  electric  power  company  whereby  the  latter  company 
was  to  furnish  electricity  for  operating  an  irrigation  plant  at  a 
price  considerably  below  its  regular  schedule  of  rates,  on  the 
ground  that  the  settlers  could  not  afford  to  pay  the  regular  rate, 
and  consequently,  unless  the  reduced  rates  were  afforded,  both  the 
water  company  and  the  electric  company  would  suffer  heavy 
loss ;  granted. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission :  The  said  matter  was  set  for  hearing  at 
Jerome  on  Saturday  the  29th  day  of  May,  1915,  at  10  o'clock 
A,  M.,  and  notice  given  to  all  parties  interested.  At  the  time  and 
place  set,  the  matter  came  on  for  hearing  before  John  W.  Graham, 
Commissioner. 

S.  H.  Hays  appeared  for  and  in  behalf  of  the  Great  Shoshone 
&  Twin  Falls  Water  Power  Company;  E.  A.  Walters  appeared 
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for  and  in  behalf  of  the  Twin  Falls  &  North  Side  Land  &  Watei 
Company  and  for  the  Twin  Falls  North  Side  Canal  Company; 
a  number  of  said  settlers  on  said  pumping  projects  appearing  in 
their  own  behalf.  The  evidence  discloses  the  fact  that  there  are 
about  20,000  acres  of  land  in  Lincoln  and  Minidoka  counties 
lying  north  of  the  Snake  river,  which  was  part  of  the  Carey  act 
segregation  of  the  Twin  Falls  North  Side  Land  &  Water  Com- 
pany, which  is  arid  land  and  cannot  be  irrigated  by  gravity, 
and,  in  order  to  be  reclaimed,  water  must  be  pumped  thereon. 
On  or  about  the  6th  day  of  November,  1911,  the  Twin  Falls 
North  Side  Land  &  Water  Company  and  the  North  Side  Canal 
Company,  Ltd.  (this  company  being  an  operating  company  of  the 
settlers  to  whom  the  management  would  be  turned  over  upon  the 
payment  of  a  certain  per  cent  of  the  amount  due  on  the  water 
contracts)  entered  into  a  contract  with  the  Great  Shoshone  & 
Twin  Falls  Water  Power  Company  for  electrical  energy  for 
pumping  purposes.  The  minimum  charge  per  annum  was 
$20,000.  The  Land  &  Wat«r  Company  agreed  to  pay  these 
pumping  charges  up  to  and  including  the  year  1913,  and  there- 
after these  charges  were  to  )  v-  paid  by  the  canal  company  or  the 
settlers.  Thereafter  the  land  and  water  company  did  construct 
five  pumping  plants,  together  with  the  canals  leading  therefrom, 
all  for  the  irrigation  of  this  20,000  acres  of  land ;  that  water  con- 
tracts for  about  9,000  acres  of  this  land  were  sold,  and  a  large 
part  of  the  same  was  actually  entered  upon  by  settlers  for  the 
purpose  of  reclaiming  the  same.  In  1911  and  1912  great  prog- 
ress was  made  in  the  settlement  and  reclamation  of  these  lands, 
but  in  1913,  on  account  of  the  failure  of  the  financial  interests 
behind  this  enterprise,  a  general  collapse  of  this  activity  resulted. 
The  Land  &  Water  Company,  in  accordance  with  its  contract,  paid 
the  pumping  charges  for  the  years  1912  and  1913,  amounting 
to  something  like  $40,000.  The  bondholders  and  general  credi- 
tors have  taken  over  the  control  and  management  of  the  land  and 
water  company  interests,  and  are  now  operating  the  same.  In 
1914  the  settlers  on  these  pumping  projects  became  so  discour- 
aged and  disheartened  that  they  abandoned  their  claims,  and  dur- 
ing that  year  there  were  not  to  exceed  1,500  acres  in  cultivation. 
So,  that  if  the  burden  of  paying  the  minimum  pumping  charges 
under  their  contract  fell  upon  the  actual  settlers,  they  would  be 
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paying,  for  the  year  1914,  something  like  $13.33  per  acre  pump- 
ing charges.  This  was  an  impossibility.  The  evidence  also 
'shows  that  there  are  not  to  exceed  600  acres  in  actual  cultivation 
now,  which  would  greatly  increase  the  burden.  The  evidence 
also  shows  that  the  Land  &  Water  Company  has,  up  to  the  present 
time,  expended  something  like  $300,000  for  building  the  canals, 
the  erection  of  buildings  to  house  the  pumping  machinery,  anr^. 
the  necessary  electrical  and  pumping  equipment.  This  amount 
does  not  include  a  proportionate  interest  in  the  main  canal 
•system  and  the  Milner  dam,  which  was  necessary  for  the  project. 
The  power  company  originally  built  to  serve  these  five  pumping 
plants  something  like  39  miles  of  44,000-volt  transmission  lines, 
•at  a  cost  of  about  $65,000,  but  in  the  development  of  the  business 
of  the  power  company,  these  lines  now  serve  other  business  as 
well  as  serving  the  five  pumping  plants.  So  it  is  a  difiicult  matter 
to  determine  the  exact  amount  the  power  company  has  tied  up  in 
these  pumping  projects.  It  is  sufficient  to  say,  however,  that  the 
•amount  is  large  enough  for  the  power  company  to  try  to  save  the 
same  from  loss.  The  power  company,  with  the  view  of  saving 
its  present  investment  and  the  hope  of  building  up  a  profitable 
"business  in  the  future,  and  the  Land  &  Water  Company,  acting 
through  its  bondholders  and  general  creditors,  in  a  desire  of  sav- 
ing its  large  investment  in  these  pumping  projects  from  a  total 
loss,  and  for  the  further  purpose  of  helping  the  settlers  for  a  few 
years  in  improving  their  claims  so  that  they  will  be  able  to  take 
•care  of  themselves,  have  entered  into  a  proposed  contract  for 
.electrical  energy  for  pumping  water  for  these  projects  for  the 
jears  1914  to  1918  inclusive,  which  contract  is  graduated,  and 
is  much  less  than  the  general  schedule  of  rates  filed  by  the  power 
company  with  this  Commission ;  and  the  purpose  of  this  proceed- 
ing is  to  get  the  approval  of  the  Commission  of  said  special  rates, 
and  permission  to  enter  into  a  contract  therefor. 

The  Commission,  after  stating  the  allegations  of  the  petition, 
which  are  sufficiently  shown  by  the  evidence  set  out  below,  con- 
tinued : 

The  Commission  finds  from  the  evidence  in  this  case  that  it 
is  an  impossibility  for  the  settlers  on  these  five  pumping  pro- 
jects, considering  the  small  acreage  under  cultivation  and  the  un- 
developed condition  of  said  lands,  to  pay  the  regular  irrigation 
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rates  of  the  Shoshone  Power  Company  now  in  effect,  for  the 
pumping  of  the  necessary  water  to  irrigate  the  lands  under  said 
projects,  and  that  the  special  rates  heretofore  mentioned  in  this 
opinion  should  be  permitted  to  go  into  effect  for  the  years  1914 
to  1918  inclusive.  We  believe  that  the  putting  into  effect  of 
these  special  rates  will  enable  the  settler  to  cultivate  and  improve 
his  claim  so  that  in  1919  he  ought  to  be  in  such  shape  financially 
that  he  can  take  care  of  himself  without  asking  any  special 
privileges;  that  it  ought  to  so  encourage  settlement  that  at  the 
end  of  1918,  practically  the  entire  acreage  under  these  projects 
would  be  under  cultivation.  These  special  rates  will,  in  the 
judgment  of  the  Commission,  greatly  aid  and  assist  in  the  build- 
ing up  of  these  pumping  projects,  so  that  the  power  company  can 
save  its  present  investment,  and  build  up  a  profitable  future  busi- 
ness. The  establishment  of  these  rates  will  build  up  that  com- 
munity so  that  the  bondholders  and  general  creditors  of  the  Land 
&  Water  Company  can  save  their  large  investments  in  those  pro- 
jects which,  under  the  present  conditions,  are  almost  a  total  loss* 

The  Commission  further  finds  that  the  establishment  of  these 
proposed  special  rates  will  not,  under  all  the  circumstances  and 
conditions  in  this  case,  result  in  and  does  not  constitute  any  un- 
reasonable difference  in  rates  from  the  general  schedule  of  irri- 
gation rates  of  the  Shoshone  Power  Company  now  in  effect. 

It  is,  therefore,  ordered  by  the  Public  Utilities  Commission 
of  the  State  of  Idaho,  that  the  proposed  special  flat  rates,  to  wit : 

For  the  year  1914  ' $  6,000 

"  "   "  1915  7,600 

"  "   "  1916  10,000 

"  "   "  1917  12,500 

"  "   "  1918  15,000 

of  the  Great  Shoshone  &  Twin  Falls  Water  Power  Company  for 
electrical  energy  for  the  pumpting  of  water  for  the  five  pumping 
projects  of  the  Twin  Falls  North  Side  Land  &  Water  Company 
be,  and  the  same  hereby  are,  authorized  and  approved  for  the 
years  above  specified,  and  the  said  Great  Shoshone  &  Twin  Falls 
Water  Power  Company  is  hereby  authorized  and  empowered  to 
enter  into  a  contract  with  said  Twin  Falls  North  Side  Land  & 
Water  Company  for  the  furnishing  of  electrical  energy  for  pump- 
ing water  for  irrigation  purposes  for  the  pumping  projects  men- 
tioned in  said  proposed  contract  for  the  years  above  specified. 
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MARTLANB  PUBIilO  SERVICB  COMMISSION. 

IN  RE  REGULATIOISr  OF  AUTOMOBILES  &  JITNEY 
BUSSES  OPEBATING  AS  COMMON  CARRIERS. 

[Order  No.  2356;  Case  No.  939.] 

Jitneys  —  Operation  aa  common  carriers  ^  Rules  and  regulation. 

All  automobiles  and  jitney  busses  operating  as  common  carriers 
in  the  state  of  Maryland  are  reflated  and  controlled  by  the  rules  of 
the  Public  Serrice  Commission,  adopted  June  9,  1915. 

[June  9,  1915.] 

Crdeb  regulating  and  controlling  the  operation  of  automobiles 
and  jitney  busses,  operating  as  common  carriers. 

By  the  Commission:  Ordered  this  9th  day  of  June,  1915,  by 
Ae  Public  Service  Commission  of  Maryland,  that  the  following 
rules  be,  and  they  are,  hereby  adopted  for  the  regulation  and  con- 
trol of  automobiles  and  jitney  busses  operating  as  common  car- 
riers in  the  state  of  Maryland,  to  become  effective  on  June  10th, 
1915,  and  to  continue  in  force  until  revoked  or  amended  by 
further  order  of  this  Commission: 

Regulations  Governing  the  Operation  of  Public  Motor 
'  Vehicles, 

1.  All  motor  vehicles  (hereinafter  called  public  busses)  en- 
gaged in  the  transportation  of  passengers  or  property  within  the 
state  of  Maryland,  for  which  service  a  charge  is  made,  are  under 
the  jurisdiction  of  this  Commission  to  the  same  extent  as  are 
other  "common  carriers."     (See  circular  No.  48.) 

2.  All  public  busses  now  in  operation  shall  be  properly  regis- 
tered at  the  office  of  the  Commission  before  June  1,  1915 :  After 
June  1,  1915,  it  shall  be  unlawful  to  operate  any  public  bus  with- 
out having  first  complied  with  the  requirements  of  circular  No. 
48.  Upon  proper  registration,  the  owner  or  owners  will  be  fur- 
nished with  an  identification  card,  one  for  each  vehicle,  whether  in 
actual  operation  or  held  in  reserve.  Such  card  will  give  the  name 
and  address  of  owner  or  owners ;  the  license  number  issued  by  the 
Commission  of  Motor  Vehicles;  the  maximum  numbers  of 
persons  each  vehicle  shall  be  permitted  to  carry  at  any  one  time ; 
the  definite  route  to  be  traveled,  and  the  schedule  of  operation  to 
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be  maintained.  Each  such  public  bus  shall  follow  such  routes 
and  maintain  such  schedule,  under  the  provisions  of  circular  Xo- 
41  (providing  for  the  reporting  to  the  Commission  of  "inter- 
ruptions to  service")  to  the  same  eifect  and  in  the  same  manner 
as  said  circular  No.  41  is  applicable  to  "electric  railways.*'  The 
identification  card  shall  be  carried  by  the  operator  of  the  public 
bus,  upon  the  vehicle  itself,  and  shall  always  be  presented  for  in- 
spection upon  the  demand  of  an  authorized  representative  of  the 
Commission,  or  other  legally  constituted  state  or  municipal 
authority.  Failure  to  produce  said  card  shall  subject  the  owner 
or  owners  to  the  penalty  set  out  in  circular  No.  48. 

3.  If,  in  the  opinion  of  the  Commission,  any  public  bus  fails 
to  render  satisfactory  service,  or  is  operated  imder  such  condi-^ 
tions  as  to  render  such  sendee  inadequate,  unsafe,  or  improper, 
the  registration  of  such  public  bus  shall  be  annulled  and  further- 
operation  prohibited. 

4.  All  the  provisions  of  circular  No.  3-B  in  respect  to  "acci- 
dents" shall  be  applicable  to  public  busses  to  the  same  extent 
that  they  are  applicable  to  "electric  railways;"  and  to  such  fur- 
ther conditions  as  may  be  imposed  by  any  revision  or  revisions 
of  said  circular  No.  3-B. 

5.  Each  public  bus  shall  be  provided  with  an  indicator, 
counter,  or  roister  upon  which  all  fares  collected  shall  be  regis- 
tered, showing  both  the  fares  collected  during  the  current  trip, 
and  also  the  total  fares  collected.  A  permanent  record  shall  be- 
kept  by  the  owner  or  owners,  of  the  total  fares  collected  during 
each  tour  of  duty  of  each  public  bus;  giving  the  index  of  the 
register  when  first  starting  out,  and  the  index  at  the  end  of  the- 
day  or  completion  of  the  tour  of  duty. 

6.  Violations  of  existing  laws  or  of  street  traffic  regulations 
shall,  in  the  discretion  of  the  Commission,  cause  annulment  of 
registration. 

7.  Public  busses  shall  adhere,  as  closely  as  is  practicable,  to 
the  established  routes  and  schedules;  and  any  departures  there- 
from must  be  reported  to  the  Commission  in  accordance  with  §  2 
of  these  regulations. 

8.  Kepresentatives  of  this  Commission  are  provided  with  ap- 
propriate badges,  which  will  identify  them  to  the  owner  or  own- 
ers of  public  busses. 
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9.  Not  more  than  one  person  shall  be  allowed  to  occupy  the 
front  seat  of  a  public  bus  in  addition  to  the  driver. 

10.  No  person  shall  be  permitted  to  ride  upon  the  top  of  any 
public  bus,  unless  such  top  has  been  designed  and  constructed 
for  such  use,  and  is  properly  provided  with  seats  and  protective 
railings. 

11.  The  schedule  of  charges,  tariffs,  and  rates  of  fare  shall  be 
filed  with  the  Commission,  before  becoming  eflFective,  as  provided 
by  law  (Acts  of  1910,  chapter  180,  §  16). 

12.  The  Conunission  reserves  the  right  to  arrange  or  re- 
arrange routes  and  schedules  so  as  prevent  unnecessary  con- 
gestion on  streets  and  highways. 

13.  Sufficient  reserve  equipment  shall  be  maintained  in  good 
operating  condition,  which,  in  the  opinion  of  the  Commission, 
shall  be  necessary  to  insure  the  reasonable  maintenance  of  the 
established  routes  and  schedules. 

14.  The  maximum  number  of  persons  each  vehicle  shall  be 
permitted  to  carry  at  any  one  time,  and  which  carrying  capacity 
shall  be  designated  on  the  identification  card  when  issued,  shall 
be  based  upon  the  following  rating;  this  rating  being  based  upon 
the  total  length  of  seats  in  inches,  allowing  16  inches  per  passen- 
ger when  such  number  so  designated  does  not  exceed  the  carrying 
capacity  of  the  chassis,  allowing  an  average  of  140  pounds  per 
passenger : 

PermiBBible  Carrying  Capacity. 


Total  length  seats  

Pounds  capacity  

128 

1120 

8 

140 

1260 

9 

160 

1400 

10 

176 

1640 

11 

192 

1680 

12 

208 

1820 

13 

224 

1960 

14 

240 
2160 

Number  passengers  

15 

Albert  G.  Towers,  W.  Laird  Henry,  Commissioners. 

Note.— For  the  order  of  the  Commission  requiring  jitneys  to  be 
registered  at  the  office  of  the  Commission,  see  ante,  p.  365, 
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GEORGIA  RAILROAD  COMMISSION. 

GEORGIA  RAILWAY  &  POWER  COMPANY 

v. 

JITNEY  BUS  COMPAISTY  et  aL 

J.  P.  ALLEN  et  al. 

v. 

J.  F.  HAZLETON  et  aL 

(Consolidated. ) 
[File  No.  12216.] 

Comfftte^ton  —  Jurisdiction  —  Common    carriers  —  AtUomohiles    oper* 
ated  as  jitneys. 

Persons  or  corporations  operating  automobiles  and  motor  can 
for  the  transporting  of  passengers  over  fixed  routes  and  at  fixed  rates 
are  such  common  carriers  as  come  within  the  jurisdiction  of  the  Com- 
mission under  the  Georgia  railroad  law  of  1007,  §  6  (Code  §  2663), 
which  confers  upon  the  Railroad  Commission  general  jurisdiction  and 
supervision  "of  all  common  carriers,  railroads,  express  corporations 
or  companies,  street  railroads,"  etc. 

Comtnission  ~~  Jurisdiction  ~~  Statutory    construction  —  Taxicabs    and 
Iiaclcmen, 

The  duty  of  supervising  and  regulating  taxicabs,  hacks,  and 
drays  is  not  necessarily  imposed  upon  the  Georgia  Railroad  Commis- 
sion by  construing  the  Commission  statute  of  that  state  so  as  to  con- 
fer upon  the  Commission  the  duty  of  regulating  jitneys,  since  such 
minor  carriers  differ  from  jitneys  in  that  they  have  no  definite  fixed 
route  or  charges,  and  practically  every  service  rendered  by  them  is  a 
special  service  rendered  to  an  individual  or  individuals,  and  the  vehicle 
is  for  the  time  exclusively  for  the  use  of  such  individual  or  individuals, 
and,  without  their  consent,  no  one  else  can  make  use  of  it. 

Stattites  —  Motor  vehicle  law '^Police  law  not  regulation  of  common 
carriers. 

The  Georgia  motor  vehicle  law  (approved  August  19,  1913)  is 
not  intended  to  regulate  common  carriers,  but  is  merely  a  police  law 
of  the  state  with  reference  to  the  use  of  the  public  highways. 

Automobiles  ^Jitneys  — Competition  uHth  street  raUtcays  ^^  necessity 
of  regulation. 

The  regulation  of  jitneys  operating  in  competition  with  street 
ears  is  essential  in  order  that  the  Conunission  may  fairly,  justly,  and 
intelligently  regulate  the  street  railroad  company's  busineaSy  and  intel- 
ligently decide  whether  its  service  is  adequate. 

[June  8,  1915.] 
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Complaint  and  petition  as  to  the  supervision  and  r^ulation 
of  jitney  bus  operations  in  the  city  of  Atlanta  and  vicinity.  The 
Commission,  after  deciding  in  the  following  opinion  that  it  had 
jurisdiction  over  the  operation  of  jitneys,  ordered  that  the  hear- 
ing be  resumed  on  July  18,  1915,  at  which  meeting  all  parties 
at  interest  would  be  afforded  full  opportunity  to  be  heard  with 
respect  to  the  issues  involved. 

By  Candler,  Chairman :  The  Georgia  Railway  &  Power  Com- 
pany is  a  Georgia  corporation  operating  a  city  and  suburban  street 
railway  system  in  Atlanta  and  vicinity,  subject  to  the  jurisdic- 
tion and  regulatory  powers  of  the  Eailroad  Commission.  It  al- 
leges that  the  respondents  named  in  its  complaint,  and  others,  are 
operating  upon,  along,  and  over  the  streets  of  Atlanta  and  sub- 
urbs public  conveyances  in  the  shape  of  automobiles  and  motor 
cars,  commonly  known  as  "jitney  busses,"  transporting  passen- 
gers for  hire  and  affording  a  means  of  transportation  similar  to 
that  supplied  by  it,  and  in  competition  with  it. 

It  further  alleges  that  the  business  pursued  by  the  respond- 
ents named  is  that  of  common  carriers  of  passengers  for  hire,  and 
as  such  is  subject  to  the  jurisdiction  of  and  supervision  by  the 
Kailroad  Commission  of  Georgia. 

It  further  alleges  that  the  said  business  as  now  conducted  by 
respondents  is  being  done  without  any  supervision,  regulation,  or 
control  by  any  public  authority;  that  the  services  and  facilities 
furnished  are  not  reasonably  adequate,  efficient,  or  safe,  nor  fur-, 
nished  in  compliance  with  the  laws  of  Georgia  applicable  to  the 
business  of  common  carriers  of  passengers.  Petitioner  prays  that 
this  Commission  exercise  the  powers  and  authority  conferred 
upon  it  by  law  with  respect  to  common  carriers,  in  the  proper 
supervision  and  r^ulation  of  the  business  carried  on  by  re^ond- 
ents,  and  all  others  engaged  in  similar  business. 

J.  P.  Allen  and  others,  citizens  of  Atlanta,  in  their  own  and 
in  behalf  of  other  citizens,  have  filed  with  the  Commission  formal 
complaint  making  all^ations  and  charges  substantially  similar 
to  those  of  the  Georgia  Railway  &  Power  Company  against  the 
same  parties,  and  with  substantially  the  same  prayers. 

By  consent  of  all  parties  the  two  complaints  or  petitions  were 
consolidated  and  heard  together. 
P.U.R.'16C.— 69. 
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Eespondents  admit  the  allegations  of  complainants  as  to  the 
character  of  the  business  in  which  they  are  engaged^  and  that 
under  ihe  laws  of  this  state  they  are  common  carriers  of  passen- 
gers. They  deny  .that  they  are  suek  common  carriers  as,  under 
the  terms  of  the  act  of  August  22,  1907,  come  under  the  juris- 
diction of  this  Commission. 

The  issue  thus  made  and  heard  is,  in  effect,  a  plea  to  the  juris* 
diction  of  the  Commission,  and  it  is  this  question  which  we  shall 
now  discuss  and  pass  upon. 

The  full  scope  and  purpose  of  our  Commission's  regulatory 
legislation  as  to  public  service  companies  or  corporations  can  be 
clearly  understood  only  in  an  historical  reading  and  careful  an- 
alysis of  the  different  acts  of  the  general  assembly  on  the  subject, 
beginning  with  the  act  approved  October  14,  1879,  creating  the 
Commission  and  ending  with  the  act  of  August  22, 1907,  extend- 
ing its  jurisdiction  and  enlarging  its  powers  and  duties.  Such  a 
review  is  necessary  to  a  proper  decision  upon  the  jurisdictional 
question  raised  in  this  record. 

Under  ^  1,  §  2,  article  4  of  our  state  Constitution,  it  is  man- 
datory upon  the  general  assembly  "to  pass  laws,  from  time  to 
time,  to  regulate  freight  and  passenger  tariffs^  to  prohibit  unjust 
discriminations  on  the  various  railroads  of  the  state,  and  to  pro- 
hibit said  roads  from  charging  other  than  just  and  reasonable 
rates,  and  enforce  the  same  by  adequate  penalties." 

The  preamble  to  the  act  of  1879  recites  this  mandatory  duty, 
and  pursuant  thereto  the  creation  of  the  Commission  as  the  ad- 
ministrative agency  through  which  the  duty  upon  the  general 
assembly  was  to  be  discharged.  Under  the  terms  of  the  act,  the 
Commission  was  given  jurisdiction  only  over  steam  railroads, 
street  railroads  being  excepted  by  name.  The  specific  powers 
granted  were,  (1)  to  make  just  and  reasonable  freight  and  pas- 
senger rates;  (2)  to  prohibit  unjust  discriminations,  and  to  this 
end  to  examine  all  contracts  between  railroads;  (3)  to  compel  the 
issuance  of  freight  receipts;  (4)  to  make  just  and  reasonable 
rates  of  charges  for  the  handling  and  delivery  of  freights;  and 
(5)  to  require  the  erection  of  suitable  depots  and  stations.  Ex- 
tortionate rates  and  unjust  discriminations  by  steam  railroads 
were  the  two  evils  in  the  constitutional  and  legislative  minds. 
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and  their  prohibition  the  chief  objects  of  the  creation  of  a  Com- 
mission. 

The  Commission  under  the  act  of  1879  had  a  limited  jurist- 
diction  and  limited  powers  as  to  the  subjects  of  its  jurisdiction, 
steam  railroads.  Under  this  act  the  Commission  was  vested  with 
no  powers  of  general  superrision  of  railroads,  the  conduct  of  their 
business,  the  adequacy  or  sufficiency  of  facilities  and  services, 
safety  of  tracks  and  equipment,  the  keeping  of  proper  accounts, 
the  issuances  of  securities,  etc  Its  jurisdiction,  powers,  and 
duties  remained  practically  the  same  for  twelve  years. 

Under  an  act  approved  October  17,  1891,  it  was  empowered 
and  required  to  inspect,  upon  complaint,  the  physical  condition 
of  railroads,  and,  if  found  in  a  dangerous  or  unsafe  condition, 
compel  the  necessary  repairs  to  be  made. 

Under  a  second  act  approved  October  17,  1891,  it  was  era- 
powered  and  required  to  fix  storage  rates  for  railroads,  prescribe 
regulations  in  r^ard  thereto,  prescribe  how  suits  should  be 
brought  for  overcharges,  and  to  fix  the  measure  of  recovery. 

Under  the  act  approved  October  21,  1891,  for  the  first  time 
since  its  creation  in  1879,  the  jurisdiction  of  the  Commission 
was  extended  over  other  public  service  corporations  than  rail- 
roads ;  to  wit,  over  express  companies  and  telegraph  companies, 
by  name,  and  all  the  powers  previously  given  (and  no  more)  over 
railroads  were  extended  over  these  companies,  so  far  as  appli- 
cable. 

Under  the  act  approved  August  23,  1905,  the  power  to  make 
rules  for  the  prompt  receiving,  forwarding,  and  delivery  of 
freights  by  railroads,  to  require  the  prompt  furnishing  of  cars, 
and  to  fix  penalties  for  delays,  was  conferred. 

Thus  stood  our  Commission  regulatory  l^slation  prior  to 
August  22,  1907.  The  Commission's  jurisdiction  included  only 
steam  railroads,  express  companies,  and  telegraph  companies. 
Its  powers  related  chiefly  to  rates,  discriminatory  practices^ 
depot  facilities,  storage  charges,  and  the  prompt  handling  of 
freight.  There  were  numerous  statutes  upon  our  books  prescrib- 
ing the  duties  of  these  corporations.  Each  had  many  charter  ob- 
ligations and  duties,  but  no  act  from  1879  to  1907  imposed  upon 
the  Commission  any  duty  of  seeing  that  these  statutory  or  charter 
obligations  and  duties  were,  discharged,  or  gave  to  it  any  general 
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supervisory  powers.  The  constitationalitj  and  validity  of  the 
grants  to  it  of  such  limited  jurisdiction  and  powers  as  it  had,  had 
been  early  questioned  in  the  courts  by  the  railroads,  and  con- 
firmed. 

A  quarter  of  a  century  of  trial  of  limited  regulation  as  to  these 
three  public  service  agencies  by  a  Commission,  having  proved  the 
wisdom  and  demonstrated  the  benefits  of  governmental  regula- 
tion, the  people  of  Georgia,  in  1907,  were  of  a  mind  to  put  into 
practice  the  same  principles  in  regard  to  all  public  service 
agencies  in  the  state,  and  to  widen  and  extend  the  scope  of  gov- 
ernmental regulation  beyond  merely  compelling  just  and  reason- 
able rates  and  prohibiting  unjust  discriminations,  to  the  point  of 
general  supervision  and  control  of  all  such  public  agencies,  to  the 
end  that  the  public  might  be  adequately  and  efficiently  served 
upon  reasonable  rates  and  without  unfair  discrimination. 

This  purpose  was  carried  out  in  the  act  approved  August  22, 
1907,  to  revise,  enlarge,  and  more  clearly  define  the  rights, 
powers,  and  duties  of  the  Railroad  Commission,  and  to  enlarge 
and  extend  its  jurisdiction. 

In  Wadley  Southern  R.  Co.  v.  State,  137  Qa.  502,  73  S.  E. 
741,  the  supreme  court  said:  "The  general  seope  of  this  legis- 
lation [the  act  of  1907]  was  to  retain  to  the  Railroad  Commis- 
sion the  power  and  authority  heretofore  conferred  upon  it  by  law, 
except  as  changed  by  the  act,  and  to  confer  additional  powers 
upon  the  Commission  with  the  view  that  the  Commission  should 
be  vested  with  a  general  supervision  over  public  service  corpora- 
tions, with  power  to  require  them  to  establish  and  maintain  such 
public  service  and  facilities  as  may  be  reasonable  and  just." 

The  accuracy  of  this  statement  as  to  the  purpose  and  scope  of 
the  act  of  1907,  it  seems  to  us,  is  beyond  question. 

Code,  §  2662  (§  5  of  the  act),  reads  as  follows: 

"§  2662.  Powers  and  Duties  extended.  The  powers  and  duties 
heretofore  conferred  by  law  upon  the  Railroad  Commission  are 
hereby  extended  and  enlarged,  so  that  its  authority  and  control 
shall  extend  to  street  railroads,  and  street  railroad  corporations, 
companies  or  persons  owning,  leasing,  or  operating  street  rail- 
roads in  this  State.  •  •  •  over  docks  and  wharves  and  corpo- 
rations, companies  or  persons  owning,  leasing  or  operating  the 
same ;  over  terminals  or  terminal  stations  and  corporations,  com- 
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panies  or  persons  owning,  leasing,  or  operating  such;  cotton 
compress  corporations  or  associations  and  persons  or  company 
owning,  leasing  or  operating  the  same ;  and  over  telegraph  or  tele- 
phone corporations,  companies  or  persons  owning,  leasing  or 
operating  a  public  telephone  service  or  telephone  lines  in  this 
state ;  over  gas  and  electric  light  and  power  companies,  corpora- 
tions or  persons  owning,  leasing  or  operating  public  gas  plants, 
or  electric  light  and  power  plants  furnishing  service  to  the 
public." 

These  powers  and  duties  as  hereinbefore  numerated  were 
limited ;  they  were  extended  over  only  three  subjects ;  their  con- 
stitVitiouality  and  validity  had  been  judicially  passed  upon ;  they 
had  been  exercised  to  the  good  of  the  public  Declared  valid  as 
to  steam  railroads,  they  would  be  valid  as  to  street  railroads ;  de- 
clared valid  as  to  telegraph  companies,  they  would  be  valid  as  to 
telephone  companies ;  valid  as  to  one  common  carrier  they  would 
be  valid  as  to  all  eommon  carriers,  and  so,  without  risk  of  further 
question  or  c(mtest,  they  were  extended  over  the  important  utili- 
ties enumerated. 

This  section,  it  should  be  kept  in  mind,  simply  extended  old 
powers  of  the  Commission  over  new  subjects,  designated  in  specif- 
ic terms.  No  new  powers  were  granted,  and  the  old  powers  ex- 
tended related  chiefly  to  rates  and  discrimination.  The  section 
did  not  extend  the  jurisdiction  of  the  Commission  over  all  com- 
mon carriers,  and  had  the  general  assembly  stopped  here,  there 
could  be,  of  course,  no  contention  that  "jitney  busses,"  or  any 
common  carrier  other  than  those  specifically  mentioned,  were 
placed  under  the  jurisdiction  of  the  Commission. 

But  the  legislature  did  ijot  stop  here.  In  §§  6,  7,  and  8,  it 
broadened  the  sweep,  and  apparently  intended  to  gather  together 
every  regulatory  power  it  had  over  corporations,  companies,  firms, 
or  persons  who  had  dedicated  their  property  to  the  public  use  and 
hence  liable  to  public  regulation,  and  confer  them  on  this  Cora- 
mission.  The  powers  were  conferred  in  broad,  general  terms,  as 
for  example,  "The  Kailroad  Commission  shall  have  and  exercise 
all  the  power  and  authority  heretofore  conferred  upon  it  by  law, 
and  shall  have  the  general  supervision  of,"  and  then,  as  if  appre- 
hensive that  some  particular  power  or  duty  might  be  overlooked^ 
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followed  with  a  specific  enumeration  of  important  powers  and 
duties. 

The  subjects  over  which  these  powers  could  be  exercised  are 
set  out  in  §  6  of  the  act  of  1907,  now  codified  as  follows: 

^'§  2663.  Jurisdiction  of  the  Commission.  The  Railroad  Cora- 
mission  shall  have  and  exercise  all  the  power  and  authority  here- 
tofore conferred  upon  it  by  law,  and  shall  have  the  general  super- 
vision of  all  common  carriers,  railroads,  express  corporations  or 
companies,  street  railroads,  railroad  corporations  or  companies, 
dock  or  wharf  corporations  or  companies,  terminal  or  terminal- 
station  corporations  or  companies,  telephone  and  telegraph  cor- 
porations or  companies  within  this  state,  gas  or  electric-light  and 
powt^r  companies  within  this  state ;  and  while  it  may  hear  com- 
plaints, yet  the  Commission  is  authorized  to  perform  the  duties 
imposed  upon  it  of  its  own  initiative,  and  to  require  all  common 
carriers  and  other  public  service  companies  under  their  super- 
vision to  establish  and  maintain  such  public  service  and  facilities 
as  may  be  reasonable  and  just,  either  by  general  rules  or  by 
special  orders  in  particular  cases,     .     .     ." 

It  is  significant  to  note  that,  while  the  additional  powers  of 
general  supervision  and  control  are  here  affirmatively  conferred, 
the  Commission  has  wide  discretion  as  to  when  and  how  they  shall 
be  exercised.  The  language  used  authorizes  the  Commission,  for 
example,  *Ho  require  all  common  carriers  and  other  public  service 
companies  under  their  supervision  to  establish  and  maintain  such 
public  service  and  facilities  as  may  be  reasonable  and  just,  either 
by   general    rules    or   by   special   orders    in   particular    cases 

The  act  of  1879,  §  5  (Code,  §  2631),  required  the  Commission 
to  make  just  and  reasonable  rates  for  each  railroad,  and  required 
it  to  prohibit  unjust  discrimination  upon  all  railroads;  not  mere- 
ly authorized  it  so  to  do. 

This  brings  us  to  the  contention  of  respondents  that  they  were 
not  intended  by  the  legislature  to  be  included  within  the  classes 
of  common  carriers  over  whom  the  jurisdiction  of  the  Commis- 
sion was  extended  in  the  act  of  1907,  nor  in  fact  actually  so  in- 
cluded ;  that  the  words,  "shall  have  the  general  supervision  of  all 
common  carriers,  railroads,  express  corporations,  or  companies, 
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tftreet  Taiboads/'  etc.^  mean  and  were  intended  to  mean  only  the 
particular  common  carriers  named. 

It  further  contends  that  the  Acts  of  1907  and  1879  must 
be  construed  together^  and  that  light  as  to  the  kind  of  common 
carriers  over  which  jurisdiction  was  granted  in  §  6  of  the  act  of 
1907  is  had  by  reference  to  §  12  of  the  act  of  18T9,  Code,  §  2642, 
as  follows : 

"§  2642.  Meaming  of  Terms.  The  terms  'railroad  corpora- 
tion,' or  ^railroad  company^  contained  in  this  article  [act  in  the 
original  law]  shall  be  deemed  and  taken  to  mean  all  corporations, 
companies  or  individuals  now  owning  or  operating  .  .  .  any 
i-ailroad,  in  whole  or  in  part,  in  this  state  and  the  provisions  of 
this  article  [act  originally]  shall  apply  to  all  persons,  firms  and 
companies,  and  to  all  associations  of  persons,  whether  incorporat- 
ed or  otherwise,  that  shall  do  business  as  common  carriers  upon 
any  of  the  lines  of  railroad  in  this  state  [street  railways  except- 
ed], the  same  as  to  railroad  corporations  hereinbefore  men- 
tioned." 

^0  one  has  ever  contended  that  the  act  of  1879  covered  all 
common  carriers.  It  was  expressly  confined,  as  we  have  shown, 
to  steam  railroads.  The  terms  defined  in  the  above  section, 
'''railroad  corporation"  and  ^'railroad  company,"  without  the  com- 
prehensive meaning  thus  given  to  them,  would  hot  have  included 
all  common  carriers  even  over  railroads,  and  hence  the  necessity 
for  the  section.  The  act,  while  intended  to  reach  only  steam  rail- 
roads, also  purposed  to  reach  all  of  this  class  of  carriers,  and  the 
sole  purpose  of  the  section  was  to  so  write  the  law  as  that  no  steam 
railroad  should  escape  its  operations. 

The  title  to  the  act  of  1907  declares  one  of  the  objects  of  its 
enactment  was  "to  revise,  enlarge,  and  more  clearly  define  the 
powers,  duties,  and  rights  of  said  Commission,"  and  it  is  difficult 
for  us  to  grasp  the  force  of  the  contention  that  the  enlarging  act 
of  1907  must  be  interpreted  by  the  restrictions  in  the  act  of  1879. 

A  statute  is  said  to  have  effect  according  to  the  purpose  and 
intent  of  the  law  maker.  The  intent  is  the  essence  of  the  law,  and 
the  primary  rule  of  construction  is  to  ascertain  and  give  effect  to 
that  intent.  The  Suprenie  Court  of  the  United  States  has  de- 
dared,  "the  primary  and  general  rule  of  statutory  construction 
IB  that  the  intent  of  the  lawmaker  is  to  be  found  in  the  language' 
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that  he  has  used.  He  is  presumed  to  know  the  meaning  of  words 
and  the  rules  of  grammar." 

"Very  strong  expressions  have  been  used  by  the  courts,"  says 
an  eminent  law  writer,  "to  emphasize  the  principle  that  they  are 
to  derive  their  knowledge  of  the  l^slative  intention  from  the 
words  or  language  of  the  statute  itself  which  the  legislature  has 
used  to  express  it,  if  a  knowledge  of  it  can  be  so  derived." 

The  words  of  a  statute  are  to  be  taken  in  their  ordinary  and 
popular  sense,  unless  so  construed  some  incongruity  or  manifest 
absurdity  results. 

Following  these  rules  of  construction,  substantially  embodied 
in  our  own  Code,  it  is  impossible  for  us  to  construe  the  terms,  "all 
common  carriers,"  "every  common  carrier,"  and  "any  common 
carrier,"  as  used  in  the  act  of  1907,  to  mean  other  or  less  than 
what  their  ordinary  use  and  signification  indicate.  We  take  it 
that  the  term  "all  common  carriers"  means  all  common  carriers, 
and  not  some  common  carriers;  that  the  term,  "every  commou 
carrier,"  in  this  state  means  all  common  carriers,  and  not  some  or 
all  but  one,  if  the  ordinary  meaning  of  very  common  words  and 
language  is  to  be  given  them. 

In  discussing  the  proper  construction  to  be  given  the  word 
"all"  in  an  Indiana  statute,  the  supreme  court  of  that  state  said 
(Pittsburgh,  G.  C.  &  St  L.  E.  Co.  v.  Lightheiser,  163  Ind.  259, 
71  N.  E.  218) : 

"We  would  not  be  understood,  however,  as  asserting  that  the 
word  as  used  in  legislation  is  always  to  be  understood  as  an  all 
inclusive  one.  As  so  used,  it  is  a  general  term  which  is  to  be 
understood  as  comprehending  whatever  is  within  the  outmost 
circle  of  the  meaning  of  the  word,  unless,  after  subjecting  the 
statute  to  interpretation  and  construction,  there  is  sufficient  rea- 
son for  holding  that  the  term  was  not  used  in  so  broad  a  sense. 

.  .  .  As  indicated,  there  must  be  a  reason  which  warrants 
the  court  in  concluding  that  the  word  was  not  used  according  to 
its  primary  meaning  to  justify  a  holding  that  it  was  used  in  a 
more  restricted  way,  for  courts  cannot  create  exceptions  in  tbe 
operation  of  statutes,  but  at  the  most  can  only  recognize  such 
exceptions  as  the  legislature  has  created." 

The  contention  that  the  general  tenpi,  "all  common  carriers," 
followed  by  certain  named  common  carriers,  restricts  the  general 
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term  to  only  such  carriers  as  are  named,  further  appears  without 
force  when  it  is  noted  that,  among  the  specially  named  corpora- 
tions over  which  jurisdiction  is  given  are  several  that  are  not 
common  carriers  at  all.  To  confine  jurisdiction  to  the  corpora- 
tions specified  by  name  is  to  wholly  ignore  the  general  term,  **all 
common  carriers."  Under  this  construction  its  use  was  senseless 
and  unnecessary.  It  is  made  to  mean  nothings  considered  alone 
or  in  connection  with  the  context*  The  doctrine  of  ejusdem 
generis  does  not  apply,  because  the  generic  term  precedes  the 
specifics,  and  does  not  follow  them.  We  do  not  agree  with  the 
contention  that  the  boundary  lines  of  the  Commission's  jurisdic- 
tion are  or  were  intended  to  be  no  more  comprehensive  than  as 
fixed  in  §  5  of  the  act  of  1907.  As  already  shown,  §  5  extended 
the  old  powers  and  duties  of  the  Commission  over  named  new 
subjects.  Section  6  extended  new  powers  and  duties  over  new 
and  old  subjects.  Under  §  5  the  old  powers  and  duties  of  the 
Commission  were  extended  over  compress  <;ompanies.  They  are 
not  included  in  the  companies  over  which  the  new  and  additional 
powers  conferred  in  §  6  are  extended. 

It  has  been  contended  that  the  intention  of  the  legislature  to 
place  only  the  common  carriers  named  in  §  6  of  the  act  under  the 
Commission's  jurisdiction  is  evidenced  by  the  fact  that  as  origin- 
ally passed  the  title  of  the  act  enumerated  the  same  subjects  as 
§  6,  omitting  altogether  the  words,  "all  common  carriers.'' 

While  it. is  not  necessary  to  set  out  every  detail  of  a  l^islative 
bill  in  the  title,  it  is  admitted  that  a  measure  of  support  might 
be  found  for  this  contention  of  respondents  had  the  term,  "all 
common  carriers,'^  or  other  terms  of  like  import  and  meaning, 
been  used  casually  or  incidentally,  or  only  in  §  6  of  the  act. 
The  intent  of  the  legislature  must  not  be  looked  for  alone  in  the 
title  of  the  act  or  in  one  section,  or  anywhere  other  than  in  the  en- 
tire bill.  The  term,  "all  common  carriers,"  occurs  twice  in  the 
very  vitals  of  §  6  with  reference  to  the  jurisdiction,  powers,  and 
duties  of  the  Commission. 

Section  12  of  the  act,  as  codified  (§  2667  of  the  Code),  in  pait 
reads  as  follows: 

"Every  common  carrier,  railroad,  street  railroad,  railroad  cor- 
oration,  street  railroad  corporation,  express,  telephone,  telegraph, 
dock,  wharfage,  and  terminal  company  or  corporation  within  the 
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state  and  other  corporations,  companies  or  persons  coming  \mdet 
the  provisions  of  this  section  [or  act  in  the  original  act  of  1907], 
and  all  officers,  agents,  and  employees  of  the  same,  shall  obey, 
observe  and  comply  with  every  order  made  by  the  Commission 
under  authority  of  law.  Any  common  carrier,  railroad,  street 
railroad,  railroad  corporation,  street  railroad  corporation,  express, 
telephone,  telegraph,  dock,  wharfage  or  terminal  company  or 
corporation,  cotton  compress  company  within  this  state,  and  other 
corporations,  companies  or  persons  coming  under  the  provisions 
of  this  section  [originally  "act'']  which  shall  violate,     .     .     ." 

Here  it  will  be  noted,  the  words,  "every  common  carrier/'  pre- 
cede the  specifically  named  carriers.  Further  on  the  words, 
"any  common  carrier,"  likewise  precede  the  specifically  named 
carriers,  coupled  significantly  with  the  words,  "within  this  state," 
the  balance  of  the  sentence  being,  "and  other  corporations,  com- 
panies, or  persons  coming  under  the  provisions  of  this  act" 

The  repeated  and  deliberate  use  of  terms  which,  taken  in  their 
ordinary  meaning,  can  only  show  that  the  legislature  had  in  mind . 
all  and  every  common  carrier  in  this  state,  appears  to  us  could 
not  have  been  accidental,  careless,  or  without  purpose.  We  are 
constrained  to  believe  that  their  repetition  throughout  the  act  con- 
stituted a  studied  effort  to  use  such  specific  and  general  terms  as, 
when  taken  together,  would  leave  no  doubt  or  room  to  question 
the  intention  of  the  lawmaker  to  include  within  the  scope  of  the 
act  every  common  carrier  of  every  character  within  this  state. 
In  our  opinion,  the  omission  of  the  words,  "all  common  carriers," 
in  the  title  of  the  act  was  more  likely  an  oversight  on  the  part 
of  the  draftsman  of  the  bill,  than  that  the  repeated  use  of  the 
term  and  of  others  of  like  import  in  the  body  of  the  act,  was 
ignorant  or  meaningless. 

It  is  suggested  that  if  this  Commission  attempts  to  exercise 
jurisdiction  over  all  common  carriers  within  the  state,  including 
jitney  busses,  then  it  must  exercise  the  same  powers  as  to  taxicabs, 
hacks,  drays,  and  other  like  minor  carriers,  and  that  the  general 
assembly  could  not  have  intended  to  impose  upon  this  Commission 
the  superv'ision  and  regulation  of  such  trivial  institutions. 

We  concede  that  the  task  of  effectively  r^nlating  the  business, 
charges,  and  practices  of  all  the  hackmen,  draymen,  and  other 
carriers  of  this  class  in  the  state,  would  be  an  almost  impossible 
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dntyy  and  in  this  fact  there  might  be  ground  for  argument  that 
the  legislature  did  not  have  hackmen,  draymen,  and  cabmen  in 
mind  in  using  the  comprehensive  terms  of  the  act  of  1907. 
Be  this  as  it  may,  two  things  are  clear  to  us: 

1.  Section  6  of  the  act  of  1907,  enlarging  the  jurisdiction  of 
the  Commission,  as  heretofore  stated,  in  words  declares  that  the 
Commission  ^^shall  have  the  general  supervision  of  all  common 
carriers,'^  etc,  and  is  authorized  to  require  all  common  carriers, 
etc.,  to  establish  and  maintain  such  public  service  and  facilities 
as  may  be  reasonable  and  just.  The  Commassion  is,  we  take  it, 
vested  with  a  discretion  as  to  when  and  how  to  exercise  its  regula- 
tory powers. 

2.  The  business  carried  on  by  respondents  is  not  that  of  hack- 
men.  The  latter  have  no  definite  fixed  routes  or  charges.  Practi- 
cally every  service  rendered  by  them  is  a  special  service  rendered 
to  an  individual  or  individuals.  Until  called  into  service  a  hack- 
man  cannot  know  in  advance  what  it  is  nor  the  charge  which  may 
be  reasonably  made  therefor.  He  undertakes,  under  a  special 
contract,  to  deliver  his  patron  at  a  particular  destination,  to  be 
designated  by  the  patron.  The  vehicle  for  the  time  is  exclusively 
for  his  use,  and  without  his  consent  no  one  else  can  enter  it 

The  jitney,  on  the  contrary,  has  its  regular  fixed  route;  its 
charge  is  fixed;  it  is  the  same  for  any  distance  over  that  route, 
whether  only  a  fraction  or  the  whole  of  it ;  the  passenger  cannot 
demand  transportation  to  a  point  not  on  this  route;  he  has  no 
exclusive  right  to  the  use  of  the  vehicle  for  any  distance  or  for 
any  period  of  time;  the  carrier,  so  long  as  he  has  room,  must  take 
on  everyone  who  desires  transportation  on  that  route,  subject  of 
course  to  reasonable  rules  and  regulations.  The  service  offered 
and  rendered  is  common  to  all  the  public,  and  available  to  all, 
under  reasonable  rules  and  regulations,  who  desire  it.  It  renders 
substantially  the  same  service  to  the  public  that  the  electrically 
driven  trolley  car  performs.  The  need  for  regulation  is  far  more 
apparent  than  in  the  case  of  a  hackman.  Engaged  in  the  same 
business  of  urban  street  transportation,  alongside  and  in  direct 
competition  with  the  trolley  car,  and  with  a  volume  of  trafiic  by 
no  means  inconsiderable,  it  is  not  apparent  that  there  is  less  need 
of  regulation  than  there  is  for  the  trolley.  Indeed,  it  was  ad- 
mitted by  counsel  for  respondents  that  regulation  was  desirable 
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and  needful.  Counsel  at  the  same  time  contended  that  in  the 
motor-vehicle  law  approved  August  19,  1918,  the  general  assem- 
bly had  undertaken  direct  regulation  of  his  clients  and  all  the 
regulation  it  deemed  necessary. 

It  hardly  seems  necessary  to  discuss  this  act  as  one  intended 
to  regulate  common  carriers.  It  is  merely  a  police  law  of  the 
state  with  reference  to  the  use  of  the  public  highways  of  the 
state  by  all  motor  vehicles,  whether  run  in  private,  individual 
use,  or  as  public  carriers,  for  pleasure  or  profit.  There  is  no- 
where in  the  law  a  syllable  to  suggest  an  intention  to  regulate  a 
business. 

The  character  of  the  business  conducted  by  the  operators  of 
jitney  busses,  sustains  our  opinion  upon  the  jurisdictional  ques- 
tion raised  in  this  case.  It  is  identical  with  that  conducted  in 
this  and  other  cities  of  the  state  by  street  railroads.  They  seek  the 
same  patronage,  over  the  same  routes,  for  the  same  charges, 
under  similar  conditions,  except  that  the  street  railroad  company 
occupies  and  uses  a  fixed  space  in  the  street  for  which  it  pays, 
while  the  jitney  uses  any  part  of  the  street  necessary  to  its  busi- 
ness, for  which  it  does  not  pay. 

The  business  of  these  common  carriers  is  not  confined  to  urban 
transportation.  They  are  conducting  public  transportation  busi- 
nesses at  this  time  in  several  sections  of  the  state,  in  active  and 
successful  competition  with  steam  railroads,  using  the  public 
highways  for  these  purposes.  The  Commission  has  in  its  files 
time-tables  printed  and  distributed  by  the  "Royal  Blue  Line/' 
A.  W.  Elliott,  Manager,  Weston,  Gfeorgia,  in  which  it  clearly 
holds  itsfelf  out  as  a  common  carrier.  If  there  be  any  sane  reason 
for  governmental  regulation  of  the  business  of  railroad  common 
carriers  of  passengers  between  Lumpkin  and  Macon,  or  Americus 
and  Albany,  it  must  apply  with  equal  force  to  the  same  business 
as  conducted  by  the  "Eoyal  Blue  Line.^' 
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Time-table  Xo»  3  of  this  common  carrier  is  as  follows; 

"ROYAL  BLUE  LINE*' 

A.  W.  Elliott,  Mgr.,  Weston,  Ga. 

First  Class  Service  at  4c  Per  Mile. 

Time  Table  No.  3. 

Daily  and  Sunday  Schedule  Effective  May  18th,  1915. 


Between 

I  Lumpk 

in,  Richland,  Americua  and  Macon 

Read  Down 

Miles 

Read  Up 

No.  7 

No.  5 

No  3 

No.l 

No.  2 

No.  4 

No.  6 

No.  8 

P.M. 

A.M. 

P.M. 

A.M. 

P.M. 

A.M. 

P.M. 

A.M. 

3:30 

6:30 

6:30 

0. 

. .   Lumpkin   . . 

.7:00 

3:10 

6:30 

4:00 

7:00 

7:00 

10. 

. .   Richland   . . 

.6:25 

2:35 

6:00 

7:35 

7:35 

20. 

. ..  Preston  ... 

.5:50 

2:00 

8:10 

8:10 

30. 

...    Plains    ... 

.5:16 

1:26 

8:50 

12:10 

8:50 

40. 

. .  Americus  . . 

.4:40 

10:40 

]2:60 

12:45 

0:25 

50. 

Andersonville 

.4:05 

10:05 

1:20 

10:00 

60. 

.    Oglethorpe    . 

.3:30 

9:30 

1:30 

10:10 

62. 

.  Montezmna   . 

.3:20 

9:20 

2:05 

10:46 

74. 

Marshallville 

.2:46 

8:45 

2:30 

11:10 

83. 

.    Ft.  Valley    . 

.2:20 

8:20 

3:00 

11:40 

95. 

. . .    Byron    . . . 

.1:50 

7:50 

3:50 

12:30 

112. 

. . .   Macon   . . . 

.1:00 

7:00 

SCHEDULE 

Between  Americus  and  Albany 
Read  Down  Miles  Read  Up 

FoTo  Norio 

A.M.  P.M. 

8:50  0    Americus  12:50 

9:25  13     Smithville  12:05 

10:00  26     Leesburg  11:30 

10:30  36     Albany  11:00 

A.M. 


SCHEDULE 

Between  Weston  and  Richland 
Read  Down    Miles  Read  Up 


No.  11 

No.  12 

A.M. 

P.M. 

5:30 

0    Weston 

4:40 

6:00 

10    Richland 

4:10 

Special  Care  Taken  of  Ladies  and 
Children. 


News  Publishing  Co.,  Richland,  Ga. 

We  do  not  see  how  there  can  be  any  proper  and  effectual  regu- 
lation of  the  business  of  one  carrier  of  passengers  over  a  given 
route  or  street,  unless  the  same  regulatory  supervision  is  exe:"r»ised 
over  every  other  competing  carrier  in  the  same  business  on  that 
particular  route. 

For  example,  at  this  time,  under  order  of  this  Commission  seek- 
ing to  provide  reasonably  adequate  transportation  service  on  Mar- 
ietta street  in  this  city,  the  street  railroad  company  is  operating 
cars  upon  a  15-minute  headway.  In  competition  with  the  street 
railroad  company,  there  are  being  operated  on  week  days,  say, 
ten  ''jitneys;'^  the  combined  facilities  of  the  two  agencies  suffi- 
ciently care  for  the  traffic. 

We  will  suppose  that  a  series  of  baseball  games  are  scheduled 
for  Ponce  de  Leon  park  next  week,  or  that  a  circus  is  to  give  ex- 
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hibitions  on  Jackson  street  for  two  days.  Crowds  may  be  throng- 
ing to  these  places,  and  the  prospect  of  fares  looks  good  to  the 
jitneys,  whereupon  they  all  forsake  Marietta  street  every  after- 
noon to  operate  to  the  ball  park  or  the  circus  grounds,  with  the 
result  that  the  Marietta  street  public  is  deprived  of  that  consider- 
able percentage  of  its  transportation  facilities  ordinarily  supplied 
by  the  jitneys,  is  forced  to  depend  upon  the  street  cars,  and  finds 
the  15-minute  headway  schedules  inadequate.  Under  such  con- 
ditions how  can  the  street  car  company  know  upon  what  headway 
to  operate  its  schedules,  or  how  could  this  Commission  know  when 
such  conditions  were  likely  to  arise  ? 

We  repeat  that  in  order  for  this  Commission  to  fairly,  justly, 
and  intelligently  regulate  the  street  railroad  company's  business, 
and  intelligently  decide  whether  its  service  is  adequate,  it  is  es- 
sential that  it  have  the  same  powers  over  other  public  service 
operators  in  competition  with  it  over  the  same  routes.  This  is 
in  the  interest  of  the  public,  and  not  of  the  street  railroad  com- 
pany. 

Passenger  transportation  service,  to  be  of  value  to  the  public, 
must  be  regular  and  dependable.  No  common  carrier  in  this 
state  now  under  the  regulatory  supervision  of  this  Commission  is 
allowed  to  discontinue  temporarily  or  abandon  permanently  any 
established  service,  without  the  consent  of  this  Commission,  ^o 
one  questions  the  wisdom  of  this  regulation. 

The  same  regulation  ought  to  apply  to  the  jitney,  if  it  holds 
itself  out  as  a  common  carrier  and  expects  to  establish  itself  in 
the  confidence  of  the  public  as  a  dependable  transportation 
agency. 

We  have  attempted  to  demonstrate  that  respondents  in  this 
complaint  not  only  come  within  the  letter  of  the  law  prescribing 
the  jurisdiction  of  this  Commission,  but  also  clearly  within  its 
spirit  and  general  scope,  and  that  there  is  plain  need  of  some 
governmental  supervision  and  regulation  of  their  business.  In 
these  years  of  progress  and  invention,  new  and  improved 
transportation  agencies  and  means  of  communication  are  being 
constantly  brought  into  existence  and  use.  No  one  can  to-day 
anticipate  what  new  or  as  yet  undreamed  of  agency  may  be  in 
common  service  a  decade  hence.  The  general  assembly  of  1907 
had  ad  keen  an  appreciation  of  this  truth  then,  as  we  have  to-day, 
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and  in  the  act  we  have  been  discassin^y  evidently  purposed,  in  the 
use  of  such  general  words  as  ^'all  oommon  carriers,'^  ^Wery  com- 
mon  carrier/'  and  '^any  common  carrier/'  to  include  all  those 
agencies  of  public  transportation  then  in  use  and  known  to  it,  and 
also  such  as  would  later  come  into  use  and  public  service  as 
common  carriers.  It  was  legislating  for  the  future  as  well  as 
for  the  then  present. 

In  184?,  when  steam  railroads  were  first  being  constructed  in 
Georgia  and  in  this  country,  our  state  supreme  court  decided  the 
case  of  Fish  v.  Chapman,  2  Ga.  349,  46  Am.  Dec.  393,  one  of  the 
leading  cases  in  this  country  on  the  law  of  common  carriers.  The 
following  quotation  from  the  opinion  written  by  Mr.  Justice  Nis- 
bet  is  peculiarly  interesting  in  this  connection: 

^^This  is  an  age  of  railroads,  steamboat  companies,  stage  com- 
panies, locomotion,  and  transportation.  It  is  an  era  of  stir — men 
and  goods  ran  to  and  fro— and  common  carriers  are  multiplied. 
The  convenience  of  the  people  and  safety  of  property  depend 
more  now,  I  apprehend,  upon  the  rules  which  regulate  the  liabil- 
ity of  these  public  ministers  than  at  any  other  period  of  the  world's 
history.  Steam  as  a  transporting  power  has  supplanted  almost  all 
other  agencies,  and  it  is  used  for  the  most  part  by  public  com- 
panies or  associations.  It  is  very  important  that  their  liability 
should  not  only  be  accurately  defined,  but  publicly  declared." 

If  this  great  and  learned  Georgia  jurist  could  come  back  to  his 
native  state  to-day,  he  would  stand  amazed  at  the  increased  run- 
ning to  and  fro  of  men  and  goods,  the  multiplication  of  trans- 
portation agencies,  and  their  wonderful  efficiency.  The  feeble, 
crude,  and  inefficient  agencies  of  his  time,  the  wonderment  of  his 
generation,  would  only  excite  the  laughing  curiosity  of  the  chil- 
dren of  to-day  with  their  on-the-water  and  under-the-water  craft, 
and  their  on-the-earth,  under-the-earth,  and  above-the-earth  ve- 
hicles of  transportation,  horseless  and  steamlesa. 

And  the  end  of  progress  is  not  yet.  We  can  no  more  predict 
to-day  what  instrumentalities  of  transportation  and  communica- 
tion will  be  in  common  use  fifty  years  hence,  than  could  the  learn- 
ed Justice  Nisbet  foresee  in  1847  what  we  are  using  tOKiay. 

The  importance  and  necessity  of  governmental  regulation  of 
public  service  agencies,  therefore,  grows  with  the  passing  of  the 
years,  the  march  of  progress,  and  the  increase  of  population. 
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As  for  oTLTselved,  we  are  quite  confident  that  the  use  of  the 
motor  vdhicle  as  a  public  agency  of  tranaportation  is  as  yet  in  its 
infancy.  We  do  not  believe  that  the  small  and  ill-adapted  motor 
cars  now  being  used  in  urban  public  service,  such  as  the  so-called 
jitneys,  can  permanently  succeed,  or  satisfactorily  meet  what 
seems  to  be  a  widespread  public  demand  for  speedy,  economical 
transportation  facilities.  We  entertain  no  doubt  but  that  this 
apparent  demand  will  soon  be  met  by  improved,  better  adapted, 
safer,  and  more  substantial  instrumentalities  than  now  in  use. 
Motor-car  transportation,  in  our  opinion,  has  come  to  stay,  an<t 
hence  all  the  more,  the  necessity  for  regulation.  Proper  and 
reasonable  regulation  does  not  mean,  nor  should  it  be  exercised, 
for  prohibitory  or  strangulation  purposes. 

These  public  servants,  like  their  competitofs,  the  steam  and 
street  railroad  companies,  are  entitled  to  fair  treatment,  to  reason- 
able fares,  and  sane  regulation.  Observation  by  members  of  the 
Commission  of  the  operation  of  ^'jitneys"  in  Atlanta,  and  of  their 
practices,  has  convinced  us  that  supervision  and  regulation  are 
essential  to  the  public  safety  and  welfare,  and  believing  under 
the  act  of  1907  that  it  is  made  our  duty  to  exercise  supervision 
over  the  conduct  of  their  business,  we  shall  do  so,  and  from  time 
to  time  prescribe  such  just  and  reasonable  regulations  as  seem  to 
us  demanded. 

In  doing  this,  it  is  neither  our  desire  nor  purpose  to  interfere 
with  or  supersede  the  police  powers  of  local  authorities,  or  their 
powers  or  duties  in  reference  to  license  or  other  forms  of  tax- 
ation. 

Note.^^In  connection  with  the  foregoing  opinicm  In  which  the 

Georgia  Commission  held  that  it  had  authority  to  exercise  general 
supervision  over  business  of  all  common  carriers  of  passengers  in- 
cluding those  engaged  in  operation  of  automobiles  and  autobusses 
or  other  motor  cars  upon  regular  schedules,  or  over  definite  routes 
or  between  definite  points  of  termini,  the  Commission  issued  a  copy 
of  rules  and  regulations  which  it  had  under  consideration  and  fixed 
the  date  of  the  hearing  thereof  on  July  13,  1.915.  The  publication 
of  these  rules  and  regulations  will  be  postponed  until  they  have  been 
definitely  adopted  by  the  Commission. 
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IN  RE  AUTOMOBILE  TRAFFIC  OS  AUTO  STAGE  LINES- 

(Docket  No.  236.] 

Automobiles  — Jitneys  — Bules  and  regulations  of  service. 

Automobile  traffic  on  stage  lines  between  Phoenix  and  Globe^ 
Arizona,  is  controlled  by  the  rnles  and  regulations  contained  in  the 
order  of  the  Commission  which  fixes  the  fares  to  be  charged,  the  num- 
ber of  passengers  and  weight  of  property  to  be  carried,  the  speed  to 
be  maintained,  and  general  rules  as  to  safety  to  be  observed  by  the 
various  classes  of  cars  operated. 

[June  15,  1915.] 

Petition  by  Globe-Phoenix  Stage  Company  for  an  investiga- 
tion of  the  condition  with  respect  to  the  transportation  of  per- 
sons and  property  for  hire  by  automobile  between  Phoenix  and 
Globe.  The  Commission  divided  all  automobiles  engaged  in 
such  transportation  into  two  classes,  "heavy  cars"  and  "light 
cars"  according  as  the  cars  exceeded  or  were  under  2,000  pounds 
in  weight,  and  prescribed  the  rates  to  be  charged  and  the  service 
to  be  furnished  by  the  different  classes. 

Appearances:  W.  L.  Bamum  for  Union  Auto  Stage  Com- 
pany; Wesley  A.  Hill  for  Globe-Phoenix  Stage  Company;  H. 
Dale  Thomas  iox  Gila  Valley  Auto  Transfer  Company;  Free- 
man Fikes  for  Pike's  Phoenix-Tempe,  Chandler-Mesa  Stage  and 
Pike's  Auto  Livery;  Leslie  C.  Hardy,  Assistant  Attorney  Gen- 
eral, for  Arizona  Corporation  Commission. 

By  the  Commission:  The  Globe-Phoenix  Stage  Company,  by 
its  manager,  asks,  by  petition  filed  March  17,  1915,  that  the 
Commission  make  "a  general  investigation  of  conditions  exist- 
ing among  all  carriers  engaged  in  the  transportation  of  persons 
and  property  for  hire  by  automobile  between  Phoenix  and  Globe 
and  intermediate  points,  and  issue  such  orders  in  the  premises 
as  may  provide  an  adequate  rate,  an  adequate  and  safe  service, 
and  such  other  measures  calculated  to  protect  the  public  health 
and  safety  as  may  seem  meet  and  just." 

The  petitioner  further  represents  that  it  is  a  common  carrier 
engaged  in  the  transportation  of  passengers  and  property  for  hire 
between  Phoenix  and  Globe  and  interjnediate  points;  that  it 

P.U.R.*15C.— 60. 
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maintains  a  regular  schedule  of  distance,  time,  and  rates;  has 
expended  approximately  $10,000  for  automobiles,  fuel,  and  ac- 
cessories, for  the  purpose  of  safely  and  adequately  rendering 
service  between  Phoenix  and  Olobe;  that  ihe  transportation  in 
question  is  over  what  is  known  as  the  Booserelt  Eoad,  a  danger^ 
ous  mountain  highway  of  many  steep  grades  and  sharp  turns, 
such  road  being  open  to  the  public  and  in  general  used  as  a  pub- 
lic highway;  that  other  persons,  firms,  or  corporations  are  en- 
gaged in  a  similar  business  over  the  same  road  and  between  the 
same  points,  and  that  the  health,  safety,  and  general  welfare  of 
the  traveling  public  demand  the  issuance  of  such  orders^  rules, 
or  regulations  as  may  protect  the  public  and  the  carriers  engaged 
in  this  traffic  in  all  respects. 

The  Commission,  by  its  general  order  No.  42,  addressed  to 
all  owners  and  operators  engaged  in  the  transportation  of  pas- 
sengers and  property  for  hire  by  motor  vehicle  between  points 
within  the  state,  directed  them  to  file  with  the  Commission  a 
statement  showing  their  route  and  schedule  of  time  and  rates, 
the  number  and  character  of  automobiles  in  service,  and,  in  gen- 
eral, such  information  as  the  Commission  deemed  essential  pre- 
liminary to  a  formal  investigation  of  the  carriage  of  passengers 
and  property  for  hire  by  automobiles  within  the  state. 

In  response  to  this  order,  there  have  been  filed  with  the  Com- 
mission reports  showing  that  there  are  in  regular  public  service 
motor  vehicles  between  many  points  in  the  state.  We  are  deal- 
ing here  with  specific  route  and  termini,  and  no  further  refer- 
ence need  be  made  to  general  automobile  traffic,  except  that  it 
has  become  important,  both  in  the  distances  and  points  involved 
and  the  volume  of  traffic  carried,  and  has  reached  such  propor- 
tions and  importance  as  to  demand  that  the  regulating  and  super- 
visory powers  vested  in  this  Commission  be  directed  to  such 
service,  to  the  end  that  the  public  be  protected  in  reasonable 
rates,  adequate  and  safe  service. 

Proceeding  upon  its  own  initiative,  the  Commission  issued  a 
formal  notice  of  hearing  on  March  25th,  directed  to  all  owners 
and  operators  of  automobiles  and  automobile  stage  lines  operat- 
ing between  Phoenix  and  Globe  and  intermediate  points,  setting 
April  7th  as  the  date  for  a  general  hearing  and  investigation 
relating  to  rates,  fares,  charges,  rules^  and  regulations  for  serv- 
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ice  of  carriage  of  passengers  and  property  between  Phcenix  and 
Globe  and  intermediate  points.  At  the  hearing,  the  several 
stage-Kne  operators  and  owners  appeared  in  person  or  by  coun- 
flel.  Public  notice  was  given  through  the  press,  and  an  oppor- 
tunity afforded  all  in  interest  to  appear  and  be  heard. 

From  the  schedules  filed  with  the  Commission,  we  find  that 
Pike's  Stage  Line  operates  between  Pho&nix,  Tempo,  Mesa,  and 
Chandler,  a  30  minutes'  service  from  7  o'clock  a.  m.  until  6 
o'clock  p.  M.  being  maintained  between  Phoenix,  Tempe,  and 
Mesa,  and  thereafter,  until  10 :30  p.  m.,  cars  leave  Phcenix  hour- 
ly. The  distance  from  Phoenix  to  Mesa  is  about  19  miles,  and 
from  the  schedule  it  appears  the  running  time  is  about  50  min- 
utes. Tempe  and  Mesa  are  on  a  direct  route  to  Globe,  and  the 
sernce  of  the  Pike's  line  is  involved  in  these  proceedings  to  that 
extent.     The  passenger  rates  charged  by  this  line  are  as  follows : 

Phoenix  to  Mesa,  one  way,  $.75. 

Phoenix  to  Mesa,  round  trip,  $1.00. 

Phoenix  to  Tempe,  one  -way,  $.50. 

Phoenix  to  Tempe,  round  trip,  $.75. 

There  are  fifteen  Ford  automobiles  in  this  service. 

The  Globe-Phoenix  stage  line  operates  daily  between  Globe 
and  Phoenix,  120  miles,  via  Tempe,  Mesa,  Gk)ldfield,  Eoosevelt, 
Miami,  and  several  unimportant  points  intermediate.  Auto- 
mobiles leave  Phoenix  at  8  o'clock  a.  m.,  reaching  Globe  at  6 
o'clock  p.  M.  In  the  reverse  direction,  they  leave  Globe  at  8 
o'clock  A.  M.,  arriving  at  Phoenix  at  6 :30  p.  m.  A  stop  of  30  to 
45  minutes  is  made  at  Fish  Creek  at  noon,  the  elapsed  running 
time  being  about  10  hours  and  the  actual  running  time  approx- 
imating 9  hours,  or  an  average  of  13.3  miles  per  hour,  not 
including  stops  other  than  that  at  Fish  Creek.  The  passenger 
and  baggage  rates  of  this  line  are  those  shown  on  pages  955  and 
966  of  this  report  applying  on  "Heavy  Cars.^'  Fifty  pounds  of 
baggage  are  carried  free  with  each  adult  passenger,  and  2  cents 
per  pound  charged  for  weight  in  excess  of  free  allowance.  The 
rate  for  freight  is  6  cents  per  pound  between  Phoenix  and  Globe. 

From  a  statement  filed,  ^The  Valley  Stage  or  Livery  Com- 
pany is  an  association,  and  makes  trips  to  Globe  when  they  have 
business  enough  to  pay.  The  fare  is  $10  one  way,  or  $18  round 
trip.     Baggage  or  freight  is  $3  per  hundred.     Our  autos  are 


Digitized  by  LjOOQ IC 


948  ARIZONA  CORFORATIOK  COMMISSION. 

Fords,  model  T,  and  we  only  aim  to  carry  throe  persons  besides 
the  driver.  Our  sdiedule  is,  go  when  the  money  is  sufficient 
We  carry  no  mail^  but  will  land  passengers  at  destination  or  no 
charge/' 

The  Gila  Valley  Auto  Transfer  Company,  another  carrier 
over  the  Phoenix-Globe  route,  maintains  a  daily  service  similar 
to  that  of  the  Globe-PhoBuix  Company.  Its  rates  are  shown  in 
full  on  pages  955  and  956  herein. 

The  Fike's  line  operates  no  regular  schedule  to  Roosevelt,  but 
advertises  special  trips.  It  has  no  rates  filed  with  this  Commis- 
sion for  the  Roosevelt  trip.  From  the  schedules  of  rates,  it  is 
clear  that  they  lack  uniformity,  and,  in  so  far  as  the  schedule 
of  the  Valley  Stage  &  Livery  Company  is  concerned,  their  serv- 
ice is  contingent  upon  securing  "enough  to  pay,"  but  it  is  not 
stated  whether  one,  two^  or  three  passengers  are  considered 
^'enough  to  pay." 

From  the  testimony  adduced  at  the  hearing,  it  appears  that 
the  Globe-Phoenix  Stage  Company  is  one  of  the  early  lines  in 
this  field ;  that  it  operates  seven  passenger  cars  of  the  Velie  and 
Cole  type. 

The  Gila  Valley  Auto  Transfer  Company  has  been  operating 
between  Phoenix  and  Globe  for  some  time,  and  has  in  service 
cars  of  the  Cadillac,  Packard,  and  Overland  makes. 

These  two  lines  occupied  this  field  of  transportation  alone 
for  some  time,  and,  although  were  in  all  respects  in  competi- 
tion, maintained  uniform  rates,  and  gave  substantially  the  same 
service  as  to  time  and  accommodations.  Operators  of  rent  cars, 
so-called,  make  trips  either  upon  a  per  diem  or  a  flat-rate  basis. 

The  Union  Auto  Stage  Company  has  more  recently  entered 
into  the  carriage  of  passengers  betw^n  Phoenix  and  Globe.  This 
is  a  copartnership  composed  of  F.  B.  Hahn  of  Globe,  L.  B.  Sim- 
mons, Wiley  Jones,  and  Judson  King  and  O.  B.  Hall,  of  Phoenix, 
and  has  existed  since  February  27,  1915.  This  company  has 
five  Ford  cars  in  service  and  operates  daily,  leaving  Phoenix  at 
S  :30  A.  M.,  arriving  at  Globe  at  5  p.  m.  with  a  stop  of  30  minutes 
at  Fish  Creek  at  noon:  time  on  road  8  hours.  Their  rates  to 
Tempo  and  Mesa  are  the  same  as  the  Fike's  line,  and  from 
Phoenix  to  Roosevelt,  $7.60  one  way  or  $12.50,  round  trip;  be- 
tween Phoenix  and  Globe,  $10  one  way  and  $18  round  trip. 
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The  distance  as  testified  to  hy  a  witneds  of  this  company  from 
Phoenix  is  as  follows : 

To  Tempe,  9  miles; 
Mesa,  17  miles; 
Goldfield,  87i  miles; 
Fish  Creek,  61  miles; 
Roosevelt,  78  miles; 
Globe,  118  miles. 

Fifty  pounds  of  baggage  is  carried  free  by  this  line  for  each 
full-paying  passenger,  and  for  jveight  in  excess  of  50  pounds, 
3  cents  per  pound  is  charged  between  Phoenix  and  Globe. 

The  following  lines  or  companies  are  operating  between 
Phoenix  and  Globe :  Globe-Phcenix  Stage  Company,  incorporated, 
using  seven  passenger  cars  of  a  heavy  type,  giving  daily  serv- 
ice. Rates  $15  one  way  and  $25  round  trip.  These  rates  have 
been  departed  from  at  times  to  prevent  business  going  to  other 
carriers. 

Gila  Valley  Auto  Transfer  Company,  Incorporated,  giving 
daily  service  with  heavy  seven-passenger  cars.  Rates  the  same 
as  Globe-Phoenix  Stage  Company. 

Union  Auto  Stage  Company,  a  copartnership,  operating  Ford 
cars  owned  by  drivers,  conducted  by  a  booking  agency  for  25 
per  cent  of  the  receipts  for  maintaining  office,  75  per  cent  of 
gross  receipts  goes  to  driver  owners  who  pay  all  car  operating 
expenses.     Rates  are  $10  one  way,  $18  round  trip. 

Valley  Stage  Line,  an  association,  has  no  regular  schedule, 
rates  same  as  Union  Auto  Stage  Company. 

Other  persons  and  companies  make  trips  when  loads  are 
secured  at  varying  and  various  rates.  These  operators  have  filed 
no  tariffs  or  information  with  the  Commission. 

The  companies  above  named  all  render  service  to  all  points 
intermediate  between  Phoenix  and  Globe,  except  the  Globe- 
Phoenix  Stage  Company  and  Gila  Valley  Auto  Transfer  Com- 
pany, which  do  not  bid  for  the  Phoenix-Tempe-Mesa  travel. 

The  Valley  Stage  Line  and  Fike^s  Auto  Livery  h^dle  the 
Tempe  and  Mesa  business,  and  make  special  trips  to  Roosevelt 
when  sufficient  business  is  secured. 

A  heavy  automobile  traffic  is  carried  by  automobile  lines  be- 
tween Miami  and  Globe.     Not  all  of  those  carriers  have  re* 
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sponded  to  the  Commission'B  general  order  Ifo.  42.  This  traffic 
and  transportation  will  be  the  subject  of  future  inquiry  and  con- 
sideration. 

It  is  altogether  clear  from  the  record  that,  considering  the 
character  of  the  road  between  Phoenix  and  Globe  with  respect 
to  hazards;  the  chaotic  rate  conditions  prevailing;  the  danger 
to  life  and  limb  from  controllable  causes  imperatively  calls  for 
action  by  the  Commission. 

For  convenience  and  brevity,  the  Globe-Phoenix  Stage  Com- 
pany will  hereinafter  be  called  the  Globe  Company;  the  Gila 
Valley  Auto  Transfer  Company  will  be  called  Gila  Company; 
the  Union  Auto  Stage  Company,  the  Union  Company;  the  Val- 
ley Stage  Line,  the  Valley ;  Fike's  Auto  Livery,  Fike's. 

Between  two  and  three  years  ago  the  Globe  company  and  the 
Gila  company  commenced  the  r^ular  carriage  of  passengers 
between  Phoenix  and  Globe,  both  companies  operating  with  heavy 
seven-passenger  cars  and  charging  uniform  rates.  The  value  of 
the  cars  and  equipment  is  stated  to  be  about  $11,000,  owned  by 
each  company, 

August  15,  1914,  the  Globe  company  entered  into  a  contract 
with  the  Arizona  Eastern  Railroad  Company  for  the  transpor- 
tation of  through  passengers  using  the  lines  of  the  Southern 
Pacific  Company,  whereby  the  railroads  sell  through  tickets  and 
route  overland  passengers  via  Bowie,  thence  Arizona  Eastern  to 
Globe,  thence  via  automobile  to  Phoenix,  thence  rail  to  Maricopa, 
or  vice  versa.  The  carriage  of  passengers  under  this  contract 
started  in  November,  1914. 

The  Gila  company  has  contracts  or  arrangements  with  tourists 
or  travel  agencies,  among  which  are  Eaymond  Whitecomb,  Thos. 
Cook  &  Sons,  and  Frank's  Tourist  Agency  for  transportation  of 
passengers  between  Phoenix  and  Globe  via  automobile. 

February  27,  1915,  the  Union  company  entered  the  field  w^th 
Ford  cars  at  rates  3^^  per  cent  lower  than  rates  of  the  Globe  and 
Gila  companies,  giving  daily  service,  and  so  reducing  the  revenue 
of  the  Globe  and  Gila  companies  as  to  jeopardize  their  existence. 

The  Valley,  although  not  maintaining  a  regular  schedule,  is  a 
factor  in  the  business,  and  Fike's  is  a  competitor  for  business 
to  Boosevelt,  80  miles  from  Phoenix.     The  Boosevelt  lake  and 
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govenunent  dam  at  Boosevelt  is  attracting  increasing  travd,  both 
local  and  transient 

The  roed  or  highway  between  Phcenix  and  Globe  is  in  part 
oonnty  highways  and  in  part  the  property  of  the  United  States 
government,  having  been  built  at  a  considerable  cost  by  the 
Eeclamation  Department  preliminary  to  the  construction  of  the 
Eoosevelt  dam.  From  Phoenix  to  Goldfield,  37i  miles,  the 
road  is,  in  the  main,  level,  and  offers  no  unusual  obstacles  to 
safe  and  easy  automobile  transportation.  From  Gt)ldfield  to 
Eoosevelt,  50  miles,  the  road  is  through  rough  and  precipitous 
mountains,  and  abounds  in  steep  grades  and  sharp  turns  and 
bluffs  that  obscure  vision  beyond  20  to  50  feet.  From  Eoose- 
velt to  Globe,  about  40  miles,  the  road  is  over  rolling  mesas  and 
through  mountains  having  heavy  grades  and  many  abrupt  turns. 

Traffic  over  this  road  is  of  considerable  volume,  and  is  increas- 
ing. Four  and  six  horse  teams  and  motor  trucks  doing  a  freight- 
ing business,  the  three  auto  stage  lines,  together  with  ordinary 
private  vehicles,  preclude  safe  transportation  at  excessive  speed. 

The  general  passenger  agent  of  the  Arizona  Eastern  Eailroad 
Company  and  witnesses  for  the  three  active  daily  auto  stage 
lines  are  unanimous  in  their  testimony  that  regulation  to  insure 
safety  is  essential.  The  testimony  of  all  witnesses  was  that 
there  should  be  a  limitation  on  the  number  of  passengers  and 
weight  of  baggage  or  freight  carried  in  each  car,  and  that  maxi- 
mum speed  should  be  defined.  Witnesses  for  the  Globe  and 
Gila  companies  and  one  witness,  a  driver  and  car  owner  of  the 
Union  company,  maintain  that  indenmifying  bonds  should  be 
required. 

The  management  of  the  Globe  and  Gila  companies  assert  that 
a  definite  rate  should  be  fixed  by  the  Commission,  to  be  observed 
by  all  lines  and  cars  operating  for  hire,  and  show  by  their  experi- 
ence that  $16  one  way  and  $25  round  trip  is  as  low  as  their 
type  of  cars  can  be  operated  for. 

The  Union  company  maintains  that  the  Ford  cars  can  be 
operated  at  a  profit  on  rates  of  $10  and  $18,  and  the  testimony 
of  car  owners  and  drivers  supports  this  position,  although  it  is 
of  record  that  on  the  date  of  the  hearing,  those  who  gave  tbis 
testimony  had  had  but  six  months'  experience  upon  which  to  base 
their  conclusions. 
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Cars  in  th«  Globe  company's  servixse  cost  from  $3,750  to 
$4,200  each.  Ford  cars  cost  $565  each.  For  the  average  cost 
of  the  former,  seven  Ford  cars  can  be  purchased.  There  are 
j&ve  Ford  cars  in  the  Union  company's  service.  Considering 
investment  and  depreciation  charges,  it  is  clear  that  the  cheaper 
cars  can  exist  under  lower  rates.  The  question  of  upkeep  and 
daily  operating  costs  favor  the  lighter  cars.  Tires,  fuel,  and 
oil  are  materially  lower  in  cost  in  the  light  cars^  True,  the 
heavier  cars  have  greater  seating  and  carrying  capacity,  but, 
from  the  record,  we  must  conclude  that  the  seven  passenger  cars 
cannot  meet  the  rate  of  the  lighter  cars  in  cost  per  passenger 
mile. 

The  passenger  agent  of  the  Arizona  Eastern  Kailroad  Company 
states  that  the  overland  tourist  traffic  could  not  be  maintained 
with  light  cars.  The  terms  of  the  contract  between  the  Globe 
company  and  the  railroad  provide  that  the  former  ^^will  estab- 
lish, maintain,  and  operate  during  the  period  of  this  contract  a 
daily  automobile  stage  service  from  Globe  to  Phoenix  and  from 
Phoenix  to  Globe  over  the  route  known  as  the  Boosevelt  dam 
road ;  that  it  will  provide  and  operate  over  said  route  a  sufficient 
number  of  good,  safe,  and  suitable  automobiles  to  transport  com- 
fortably and  safely  over  said  route  all  passengers  arriving  over 
the  rail  lines  of  the  railroad  company  upon  the  trains  of  the 
railroad  company  at  Globe  and  Phoenix  respectively,  and  hold- 
ing tickets  over  said  stage  line  sold  them  in  connection  with  their 
rail  transportation  as  hereinafter  provided." 

The  tourist  and  travel  agencies  above  referred  to  require  safe 
and  comfortable  seven-passenger  cars. 

The  Southern  Pacific  Company  has  spent  large  sums  in  ad- 
vertising this  automobile  trip.  Passengers  are  uniformly  de- 
lighted with  its  scenic  features.  A  representative  of  the  rail- 
road states  that  it  will,  when  known,  attract  a  great  amount  of 
travel,  and  will  equal  the  Yellowstone  in  attracting  tourists.  It 
is  of  value  to  the  stato  in  a  matorial  way,  and  ought  to  be  en- 
couraged. 

iTiere  is  danger,  not  only  to  those  who  travel  this  route,  in  a 
physical  sense,  in  unregulated,  unrestricted  operation,  but  there 
is  likewise  danger  that  unregulated  competition  may  result  in 
degenerated  service,  and  an  abandonment  of  service  by  responsi- 
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ble  carriersy  and  a  discontintianee  of  the  routing  of  through  paa^ 
sengers  over  this  route. 

An  investment  of  $600  in  an  automobile^  and  with  no  further 
responsibility^  enables  anyone  so  inclined  to  become  a  sufficient 
factor  to  practically  destroy  an  industry  of  substantial  worth  to 
the  country.  There  is  nothii^  at  this  time  to  prevent  anyone 
desiring  to  go  into  the  transportation  business  from  carrying 
passengers  between  Phoenix  and  Globe  for  $5  or  any  other  sum, 
and  when  he  has  ascertained  by  experiment  that  he  has  made  a 
financial  failure,  from  some  other  optimistic  person  repeating 
his  mistake,  thus  making  a  needed  and  valuable  business  an 
impossibility* 

We  believe  it  to  be  our  duty  to  attach  responsibility  to  this 
new  field  of  transportation  by  requiring  the  filing  of  a  bond: 
by  requiring  the  filing  of  a  schedule  of  time  and  schedules  Qf 
rates  of  fare  and  their  observance.  Persons,  companies,  or  asso- 
ciations carrying  persons  and  property  for  hire  must  assume  the 
responsibility  attaching  to  this  business. 

From  the  testimony  of  experts,  it  appears  that  extremely  light 
cars  cannot  safely  maintain  as  high  a  speed  over  the  roads  in 
question  as  heavier  cars.  There  appears  to  be  more  danger  of 
them  turning  over  on  curves  and  when  obstructions  are  encoun- 
tered. It  is  said  that  on  the  level  valley  roads  a  light  car  is 
more  apt  to  turn  over  when  going  at  25  to  30  miles  an  hour.  It 
is  obvious  that  the  light  cars  will  not  safely  carry  the  same  load 
as  a  heavy  ear,  due  to  their  inferior  structural  strength. 

Considerable  testimony  was  given  on  the  question  of  safe 
speed.  Twenty  miles  an  hour  in  the  valley  and  from  10  to  15 
miles  in  the  mountains  was  given  by  several  witnesses  as  a  safe 
maximum  speed.  Eight,  tesn  and  twelve  hours  elapsed  time  for 
the  trip  between  Phoenix  and  Globe,  120  miles,  was  su^ested. 
Two  hours  on  an  average  is  lost  en  route  on  the  road  in  stops 
for  repairs  and  for  other  purposes.  The  speed  limit  on  the 
portion  of  the  road  in  the  mountains  owned  by  the  United  States 
government  is  limited  by  the  reclamation  service  to  15  miles  an 
hour.  The  state  laws  provide  a  maximum  speed  limit  of  25 
miles  an  hour.  To  prevent  undue  and  dangerous  competition  in 
speed  or  time,  we  shall  place  a  reasonable  limitation  on  both 
elapsed  time  and  speed,  requiring  all  cars  to  be  kept  under  such 
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<K>ntrol  when  rounding  curves  or  turns  as  to  be  stopped  within 
their  length. 

It  has  been  the  practice  of  operators  to  carry  trunks  and  other 
baggage  on  the  footboard  of  cars,  even  though  it  may  project 
beyond  the  limit  of  the  car.  This  is  oondemned  as  being  dan- 
gerous, by  all  witnesses,  and  we  shall  require  its  abatement 

It  was  the  consensus  of  opinion  of  experts  that  baggage  car- 
ried should  be  limited  to  50  pounds  per  passenger,  although  it 
appears  that  competition  has  induced  a  wide  divergence  from 
the  rule.  We  do  not  believe  more  passengers  should  be  carried 
than  the  seating  capacity  announced  by  the  makers  of  the  cars, 
plus  30  pounds  per  passenger  of  hand  baggage  for  light  five- 
passenger  cars  of  2,000  pounds  weight  or  less,  and  50  pounds 
for  each  passenger  in  cars  in  excess  of  2,000  pounds  weight.  A 
Ijght  car  may  carry  not  to  exceed  the  driver,  four  passengers, 
and  150  pounds  of  baggage  or  freight,  provided  the  baggage  or 
freight  can  be  safely  stowed,  and,  if  carried  on  footboards,  does 
not  extend  beyond  same.  Heavy  seven-passenger  cars  may  carry 
not  more  than  the  driver,  six  passengers,  and  350  pounds  of 
baggage  or  freight  if  safely  stowed  as  above  provided.  Bating 
passengers  at  150  pounds  each,  cars  may  carry  additional  bag^ 
gage  or  freight  to  this  amount  when  less  passengers  than  the 
rated  capacity  of  cars  are  carried. 

We  are  of  the  opinion  that  this  safety  measure  is  important, 
.and  we  ask  the  co-operation  of  the  public  and  the  carriers  in 
•enforcing  this  provision.  Overloaded  cars  or  cars  with  project- 
ing loads  are  a  menace  to  all  who  use  this  highway.  The  prac- 
tice of  over  and  improper  loading  has  been  too  prevalent 

The  question  of  rates  is  one  of  great  importance  to  the  travel- 
ing public  and  those  operating  these  puUic  utilities.  It  is  of 
record  that  the  large  heavy  cars  cannot  operate  on  less  than  a 
$15  rate;  that  with  a  minimum  rate  of  $15,  the  light  cars  would 
get  no  business.  It  is  admitted  that  the  traveling  public  would 
all  use  the  heavy  seven-passenger  cars  at  equal  rates,  the  service 
being  superior.  It  is  stated  that  the  lower  rate  induces  many 
passengers  to  use  the  lighter  and  less  comfortable  cars.  If  the 
light  cars  can  profitably  haul  a  passenger  for  $10,  and  travelers 
wish  to  avail  themselves  of  this  rate  and  the  admittedly  inferior 
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service,  they  should  be  permitted  to  do  so.  Time  may  show  more 
fully  whether  this  is  a  reasonable  rate  or  not  for  this  service. 

As  we  now  view  the  question  of  rates,  the  two  distinct  services 
*t)n  the  heavy  and  light  cars  is  analogous  to  first  and  second  class 
passenger  rates,  or  possibly  more  analogous  to  rail  passenger 
service  of  ordinary  and  limited  trains. 

There  may  be,  between  the  two  classes  of  automobile  service, 
;a  difference  in  time  or  speed,  just  as  there  is  between  ordinary 
•and  limited  trains.  Safety  demands  more  conservative  speed  in 
the  lighter  cars.  We  shall  classify  the  automobile  service  be- 
tween Phcenix,  Roosevelt,  and  Globe  in  two  classes,  for  which 
two  rates  may  be  charged.  Cars  of  2,000  pounds  weight  or  less 
-will  be  classed  "light  cars;''  cars  over  2,000  pounds  weight  will  be 
'Classed  "heavy  cars."  Until  further  orders  of  the  Commission, 
the  rates  for  these  two  classes  will  be  as  shown  in  the  following 
iables,  which  are  found  and  declared  to  be  reasonable : 


Light 

Cars 

From  PhcBnix 
to 

Heavy 

Cars 

One  Way 

Hound  Trip 

One  Way 

Round  Trip 

.60 

.75 

1.00 

3.00 

4.00 

7.60 

8.00 

9.00 

12.50 

16.00 

18.00 

Tempe 

1.50 

3.00 

5.00 

6.00 

7.60 

10.00 

12.00 

15.00 

.76 

Mesa    

1.50 

Desert  Wells 

3  00 

2.50 
4.00 
4.50 

Goldfield    

Mormon  Flat    

Tortilla    

5.00 

9.00 

11  00 

^.00 

Fish   Creek    

14  00 

7.50 

Roosevelt 

15  00 

8.00 

Kirby    

20  00 

10.00 

Miami  &  Globe 

25.00 

Light 

Cars 

From  Globe  &  Miami 
to 

Heavy 

'  Cars 

One  Way 

Round  Trip 

One  Way 

Round  Trip 

3.00 

6.00 
6.00 
9.00 
13.00 
14.00 
14.00 
16.00 
17.00 
18.00 
18.00 

Kirby    

3.00 

6.00 

7.50 

9.00 

10.00 

12.00 

13.50 

14.00 

14.50 

15.00 

6  00 

3.60 

Roosevelt    

8  00 

5.00 

Fish   Creek 

9  00 

7.50 
8.00 

Tortilla    

Mormon  Flat    

18.00 
20  00 

8.00 
9.00 

Goldfield     

Desert   Wells    

22.00 
23  00 

9.60 

Mesa   

23  60 

10.00 
10.00 

Tempe    

Phoenix     

24.00 
25.00 

Fifty  pounds  of  baggage  free  with  each  full  fare  and  25 
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pounds  free  with  each  half  fare  ticket  Baggage  in  excess  of 
free  allowance  to  be  charged  for  as  follows:  Pho^ix  to  Boose- 
velt  and  intermediate  points  2  cents  per  pound ;  between  Phceniz 
and  Globe,  3  oents  per  pound;  Globe  to  Boosevelt  2  cents  per 
pound. 

We  note  a  difference  in  the  rates  for  express  or  freight  ship* 
ments  charged  by  the  several  companies  operating.  One  line 
charges  $3  per  hundred  pounds  and  another  $5  between  Globe 
and  Phoenix.  Bates  for  excess  baggage,  freight,  and  express 
should  be  uniform  as  between  the  several  carriers  and  the  two 
classes  of  carriers  as  herein  defined* 

No  evidence  was  offered  relative  to  excess  baggage,  freight^ 
and  express  rates.  We  have  named  excess  baggage  rates  as  above 
noted  for  the  purpose  of  inducing  uniformity.  The  excess  bag- 
gage rates  su^ested  herein  are  subject  to  further  review. 

The  several  lines  operating  will  be  expected  to  confer  and 
suggest  reasonable  uniform  rates  for  carrying  property.  A  joint 
schedule  can  be  filed.  Failing  to  come  to  a  common  understand- 
ing as  to  such  rates  on  or  before  August  1,  1915,  the  Commis- 
sion vrill  reopen  the  case  as  to  rates  for  excess  baggage,  f reight^ 
and  express. 

The  manager  of  Pike's  testified  that  his  Ford  cars  carried  as 
many  as  eight  passengers  at  one  time,  between  Phoenix,  Tempe, 
and  Mesa.  Informal  complaint  has  been  made  to  the  Commis- 
sion of  overloading  these  cars,  and  also  that  excessive  speed  is 
often  resorted  to.  The  highway  between  Phoenix,  Tempe,  and 
Mesa  carries  a  heavy  traffic,  and  it  has  been  informally  stated 
that  the  ordinary  rules  and  courtesies  of  the  road  have  scant 
consideration  from  drivers  between  Phoenix,  Tempe,  Mesa,  and 
Chandler. 

The  public  convenience  of  such  service  as  is  being  rendered 
by  motor  cars  operating  between  Phoenix,  Tempe,  Mesa,  and 
Chandler  is  self-evident.  We  do  not  want  to  be  compelled  to 
issue  any  order  or  orders  that  will  in  any  way  curtail  service, 
result  in  increased  rates,  or  place  an  undue  burden  upon  the 
carriers.  We  are  of  the  opinion,  however,  that  public  conven- 
ience and  safety  can  only  be  served  by  requiring  all  owners  and 
operators  of  motor  vehicles  in  service  for  hire  between  Phoenix, 
Globe,  and  intermediate  points,  including  Tempe,  Mesa,  Chand- 
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ler,  and  Roosevelt,  to  limit  the  number  of  persons  oarried  at 
one  time  to  the  seating  capacity  of  the  cars  as  rated  by  the  manu- 
facturers. In  addition  to  the  persons  carried,  not  to  exceed  150 
pounds  of  property  may  be  carried  by  light  cars  and  850  pounds 
by  heavy  cars,  when  cars  are  loaded  to  their  seating  capacity, 
and,  when  not  so  loaded,  additional  property  may  be  carried  not 
in  excess  of  150  pounds  per  seat  unoccupied. 

All  facts  of  record  duly  considered,  we  are  of  the  opinion  that 
public  motor  vehicle  transportation  now  being  rendered  is  in 
part  inadequate,  unsafe,  and  inconvenient,  and  that  public  con- 
venience, necessity,  and  safety  demand  an  observance  of  the 
following  order: 

ORDER. 

This  case  being  at  issue  upon  complaint  and  notice  of  the 
Commission  duly  served  upon  all  firms,  corporations,  associa* 
tions,  and  persons  owning,  operating,  or  maintaining  automobiles 
or  automobile  stage  lines  in  the  transportation  of  persons  and 
property  for  hire  between  Phcenix  and  Globe  and  intermediate 
points  in  Arizona,  and  a  public  hearing  having  been  held,  at 
which  the  public  and  all  parties  in  interest  were  given  an  oppor- 
tunity to  be  heard,  and  the  Commission  having,  on  the  date 
hereof,  made  and  filed  a  report  containing  its  findings  of  fact 
and  conclusions  thereon,  which  said  report  is  hereby  referred  to 
and  made  a  part  hereof : 

It  is  ordered  that  all  persons  and  associations  of  persons, 
whether  incorporated  or  otherwise,  operating  automobiles,  auto- 
mobile stage  lines,  motor  cars,  or  motor  vehicles  for  the  trans- 
portation of  passengers  or  property  for  hire  between  Phcenix, 
Globe,  and  points  intermediate  thereto,  shall  on  or  before  July 
1,  1915,  observe  and  conform  to  the  following  rates,  charges, 
rules,  and  regulations: 

1,  Motor  cars,  motor  vehicles,  and  automobiles  are  hereby 
classified  into  two  classes;  namely,  light  cars  and  heavy  cars. 
Cars  weighing  2,000  pounds  or  less  are  hereby  declared  to  be 
light  cars,  and  cars  weighing  in  excess  of  2,000  pounds  are  de- 
clared to  be  heavy  cars. 
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2.  Each  passenger  shall  be  supplied  with  a  ticket^  which  shall 
contain  and  show: 

a.  A  serial  number. 

b.  Date  of  sale  and  date  of  expiratioju 
c  The  rate  or  price  paid  for  same. 

d.  Amount  of  liability  of  carrier  to  passenger,  and  liability 
for  baggage  if  limited. 

3.  The  following  rates,  charges,  and  free  baggage  allowance 
are  declared  to  be  reasonable  and  will  be  enforced  and  observed 
until  further  order  or  orders  of  the  Commission  relating  thereto; 


Light 

Cars. 

From  Phoenix 
to 

Heavy  Cars 

One  Way 

Round  Trip 

.75 

1.00 

8.00 

4.00 

7.50 

8.00 

9.00 
12,50 
15.00 
18.00 

One  Way 

Round  Trip 

.50 

Tempe  

1.50 

3.00 

5.00 

6.00 

7.50 

10.00 

12.00 

16.00 

.75 

Mesa   

1.50 

Desert  WelU 

3. CO 

2.60 
4.00 
4.60 

Goldfleld    

Mormon  Flat    

TortUla 

5.00 

9.U0 

11.00 

5.00 

Fish  Creek 

14.00 

•7.50 

Roosevelt    

15.00 

8.00 

Kirby    

20.00 

10.00 

Miami  &  Globe 

25.00 

Light 

Cars 

From  Globe  and  Miami 
to 

Heavy  Cars 

One  Way 

Round  Trip 

One  Way 

Round  Trip 

3.00 

6.00 
6.00 
9.00 
13.00 
14.00 
14.00 
16.00 
17.00 
18.00 
18.00 

Kirby    

3.00 

5.00 

7.50 

9.00 

10.00 

12.00 

13.50 

14.00 

14.50 

15.00 

6.00 

3.50 
5.00 

Roosevelt    . . , 

Fish   Creek    

8.00 
9.00 

7.50 

Tortilla    

18.00 

8.00 

Mormon   Flat    

20.00 

8.00 

Goldfield  

22.00 

9  00 

Desert  Wells 

23  00 

9.50 

Mesa    

23  50 

10.00 

Tempe   

24.00 

10.00 

Phcmix   

25.00 

Fifty  pounds  of  baggage  free  with  each  full  fare  and  25 
pounds  free  with  each  half  fare  ticket.  Baggage  in  excess  oi 
free  allowance  to  be  charged  for  as  follows :  Phoenix  to  Roose- 
velt and  intermediate  points  2  cents  per  pound;  between  Phopni.x 
and  Globe,  3  cents  per  pound;  Globe  to  Roosevelt^  2  cents  per- 
pound. 

4.  All  chauffeurs  or  drivers  operating  or  driving  cars  in  serv- 
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ice  herein  referred  to  shall  be  at  least  twenty-one  yean  of  age; 
shall  have  had  at  least  one  year's  experience  in  driving  and  oper- 
ating automobiles,  and  shall  be  sufficiently  acquainted  with  the 
road  and  route  to  safely  operate  a  car  thereon, 

5.  Cars  must  not  be  loaded  in  excess  of  their  seating  capacity 
as  declared  or  rated  by  the  manufacturers.  In  addition  to  the 
number  of  persons  carried,  as  provided  herein,  light  cars  may 
carry  not  to  exceed  150  pounds  of  property,  and  heavy  cars  may 
carry  not  in  excess  of  350  pounds  of  property.  Not  to  exceed 
150  pounds  additional  of  property  may  be  carried  in  lieu  of 
persons  in  event  seats  are  not  occupied. 

6.  No  property  shall  be  carried  in  or  upon  cars,  on  footboards 
or  otherwise,  which  projects  beyond  the  footboards  or  fenders  of 
cars. 

7.  Light  cars  shall  consume  not  less  than  ten  hours,  and  heavy 
cars  not  less  than  nine  hours  actual  running  time  in  making  the 
run  between  Pboenix  and  Globe.  All  cars  must  approach  sharp 
turas  and  obscured  portions  of  the  road  under  full  control  and 
at  a  speed  that  will  permit  stopping  cars  within  their  length. 
Horns  must  be  sounded  or  other  suitable  warning  given  in 
approaching  obscured  turns. 

8.  All  carriers  herein  described  shall  file  their  schedule  of 
rates  and  charges  in  conformity  with  this  order  on  or  before 
July  1, 1915,  and  shall  on  or  before  August  1, 1915,  file  schedules 
or  tariffs  covering  the  transportation  of  property  other  than  bag- 
gage. Time  schedules  must  be  filed  by  all  such  carriers  that 
have  not  already  filed  same,  showing  in  full  the  time  car  or  cars 
leave  and  arrive  at  Phoenix,  Globe,  and  intermediate  points. 
Such  time  schedules  must  be  observed. 

9.  A  good  and  sufficient  bond,  same  to  be  approved  by  the 
Commission,  said  bond  to  be  in  the  sum  of  $2,500  for  each  car 
in  use,  shall  be  filed  in  the  office  of  the  Commission  on  or  before 
July  15,  1916.  Each  such  bond  shall  be  made  payable  to  the 
state  or  Arizona,  and  conditioned  that  the  principal  thereof  shall 
well  and  truly  observe,  obey^  and  perform  all  and  singular  the 
duties,  requirements,  restrictions,  obligations,  rules,  and  regula- 
tions which  are  herein  and  which  may  be  hereafter  imposed  upon 
him,  itj  or  them  by  this  Commission. 

10.  Each  carrier  shall  file  in  the  office  of  this  Commission  a 
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public  liability  policy  of  insuraBce  of  standard  limits,  carrying 
in  addition  thereto  a  property  damage  provision,  the  latter^  how- 
ever, not  to  exceed  the  sum  of  $1,000,  the  same  to  be  filed  on  or 
before  July  15,  1916. 

11.  It  is  recommended  that  each  common  carrier  engaged  in 
the  class  of  service  herein  referred  to  shall  take  out  sufficient  lia* 
bility  policy  or  accident  insurance  to  cover  any  passenger  hazard 
occurring. 

Arizona  Corporation  Commission,  F.  A.  Jones,  Chairman,  W« 
P.  Geary,  Commissioner. 


CAIilFORNIA  RAIIiROAD  COMMISSION. 

SAN  MATEO  COUNTY  DEVELOPMENT  ASSOCIATION 

V. 

SOUTHEBN  PACIFIC  COMPANY. 
CDecislon  No.  2367;  Case  No.  574.] 

PALO  ALTO  et  aL 

V. 

SOUTHERN  PACIFIC  COMPANY. 

[Decision  No.  2367;  Case  No.  595.] 

DUerimtnation-' Comparison  of  raUroad  rates -^  Suburban  rattroad 
competition, 

A  through  steam  railroad  rate  made  up  in  part  of  a  rate  lower 
than  normal,  in  order  to  meet  suburban  railroad  competition,  is  not  a 
fair  basis  for  comparison  for  making  rates  for  similar  distances  in 
other  territories  where  the  same  conditions  do  not  exist. 
Viscrim^ination -^  Nonbaggage  dheclcing  ratee-^  Comparison, 

Nonbaggage  checking  rates  established  at  the  suggestion  of  a 
Commission,  in  order  to  prevent  an  increase  in  rates  between  certain 
points  so  as  to  enable  a  railroad  to  meet  short-line  competition,  af- 
fords an  unfair  basis  for  comparison  of  rates  between  points  on  an- 
other line  not  operating  under  similar  conditions. 
Visorimination  —  Railroads  » Interstation  fares. 

One  way  railroad  fares  between  stations  on  various  lines  cannot 
be  said  to  be  discriminatory  where  they  are  all  fixed  on  a  3  cents  per 
mile  basis. 
Discrimination -^Comparison  of  steam,  and  electric  railway  rates. 
Main  line  rates  for  steam  railroad  service  are  in  no  way  com- 
parable to  rates  for  electric  line  suburban  service. 
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MHsoriminat ion --^  Railroads --^  Suburban  iind  interstation  rates. 

It  does  not  follow  from  the  fact  that  suburban  traffic  is  essen- 
tially wholesale,  and  that  traffic  between  stations  on  the  line  over 
which  the  suburban  rates  are  in  effect  may  be  carried  on  the  same 
trains,  that  the  interstation  traffic  is  likewise  suburban  and  wholesale 
and  entitled  to  the  same  rates. 

Evidence -^  Burden  of  proof -^  Discrimination, 

The  mere  statement  by  railroad  officials  that  this  or  that  rate  is 
too  low  and  should  be  raised  cannot,  without  a  more  substantial  show- 
ing, overcome  a  charge  that  persons  paying  higher  rates  for  substan- 
tially the  same  service  are  subjected  to  discrimination. 

Discrimination -^ Comparison  of  rates'^ Long  and  short  haul  clause 
of  Constitution, 

Discrimination  is  not  shown  because  of  the  fact  that  intersta- 
tion commutation  rates  between  certain  points  on  one  line  of  a  rail- 
road are  lower  than  interstation  commutation  rates  for  similar  dis- 
tances on  another  line,  where  it  appears  that  this  is  the  result  of  a 
lower  wholesale  rate  to  and  from  a  large  city,  and  the  long  and  short 
haul  clause  of  the  Constitution  forbidding  a  higher  rate  for  the  short- 
er or  interstation  distances  than  for  the  longer  or  wholesale  rate  dis- 
tances which  include  the  interstation  points. 

Passenger    rates -^  Railroads -^  Reasonableness -^  Train    mile    earn' 
ings  —  Comparison, 

Railroad  passenger  rates  cannot  be  said  to  be  unreasonably  high 
for  the  density  of  traffic,  where  it  appears  that  the  trains  on  the  line 
over  which  the  rates  complained  of  are  in  effect  earn  no  more  than  the 
general  average  of  all  trains  in  the  state,  and  require  a  greater  num- 
ber of  cars  and  a  greater  number  of  passengers  per  mile,  and  where 
the  existing  rates  are  approximately  30  per  cent  lower  than  the  aver- 
age rates  for  all  passenger  traffic  in  the  state. 

Discrimination --^  Railroad  rates -^  Immaterial  differences. 

For  the  purpose  of  eliminating  a  discrimination  of  less  than  2 
cents  per  day  given  to  perhaps  three  persons  a  month  on  one  line  of  a 
railroad,  the  California  Commission  will  not  condenm  the  whole  basis 
of  rates  on  another  line  affecting  several  thousand  commuters,  particu- 
larly when  the  complainants  already  enjoy  many  forms  of  reduced  rate 
transportation  not  similarly  accorded  to  those  on  the  line  the  rates  of 
which  they  charge  are  discriminatory. 

[May  10,  1915.] 

Complaint  as  to  the  unreasonableness  of  defendant's  one-way, 
round  trip  and  commutation  rates  between  all  points,  San  Jose 
inclusive,  to  San  Francisco  and  interstation  points  within  the 
district;  dismissed. 

Appearances:  Seth  Mann  for  San  Mateo  County  Develop- 
ment Association;  C.  W.  Durbrow  for  Southern  Pacific  Com- 
pany; N.  E.  Malcolm  and  S.  W.  Charles  for  city  of  Palo  Alto 

P.U.R.*15C.— 61. 
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and  town  of  Mayfield ;  S.  W.  Charles  for  Chamber  of  Commerce 
of  Palo  Alto. 

Edgerton,  Commissioner:  These  cases  were  heard  at  the 
same  time  and  by  stipulation  all  of  the  evidence  relevant  in  one 
case  was  made  applicable  to  the  other,  and  they  may  therefore  be 
consolidated  and  decided  at  one  time. 

In  its  complaint  the  San  Mateo  County  Development  Associa- 
tion attacks  as  excessive,  unreasonable,  and  discriminatory  all  the 
one  way,  round  trip  and  commutation  rates  of  the  defendant^ 
Southern  Pacific  Company,  applying  between  points  in  San 
Mateo  County  and  all  points  on  the  lines  of  the  defendant  between 
San  Francisco  and  Santa  Clara  county  points. 

The  complaint  of  the  Palo  Alto  Chamber  of  Commerce  attacked 
as  excessive^  unreasonable,  and  discriminatory  single  fares^ 
round-trip  fares,  and  commutation  rates  between  the  city  of  Palo 
Alto  and  the  city  of  San  Francisco,  between  the  city  of  Palo  Alto 
and  the  city  of  San  Jos6,  and  also  from  Palo  Alto  to  points  and 
stations  between  San  Jose  and  San  Francisco. 

Broadly  speaking,  therefore,  we  have  before  us  in  these  pro- 
ceedings all  of  the  one  way,  round  trip,  and  commutation  rates 
between  all  points  between  San  Francisco  and  south  thereof  to 
and  including  San  Jos6. 

So  far  as  the  complaint  of  the  San  Mateo  County  Development 
Association  is  concerned  it  may  be  said  that  the  principal  attack 
is  against  the  so-called  interstation  rates,  t.  e.,  one  way,  round 
trip,  and  commutation  rates,  between  the  various  points  in  San 
Mateo  county,  and  not  directed  against  the  rates  from  San  Fran- 
cisco to  San  Mateo  county  points  except  in  isolated  cases  where 
an  alignment  is  deemed  necessary. 

The  complaint,  however,  of  the  city  of  Palo  Alto  specifically 
attacks  the  rates  from  San  Francisco  to  Palo  Alto.  Practically 
the  same  issues  were  before  this  Commission  in  cases  Nos.  264^ 
266,  and  270,  but  before  the  cases  came  to  trial  a  compromise 
was  agreed  upon  and  certain  substantial  reductions  were  made  in 
rates  which,  at  the  time,  apparently  satisfied  these  complainants. 

Attached,  marked  exhibits  A  and  B,  are  statements  of  the  rates 
published  by  the  Southern  Pacific  Company  as  a  result  of  the 
compromise  agreement  reached  after  the  filing  of  complaints  in 
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cases  Nos.  264,  266  and  270,  as  compared  with  the  rates  in  effect 
prior  to  that  time,  and  which  shows  the  reductions  granted  at 
that  time  by  the  defendant  in  these  proceedings. 

I  will  consider  this  case,  the  exhibits  presented  and  the  testi- 
mony given  in  the  order  same  were  introduced  at  the  hearing. 

Witness  for  complainant,  San  Mateo  County  Development 
Association,  testified  and  presented  an  exhibit  in  substantiation 
of  his  testimony  to  the  effect  that  since  the  effective  date  of  the 
compromise  rates  above  referred  to  the  population  of  San  Mateo 
county  had  increased  from  approximately  28,000  in  1912  to 
35,000  in  1914,  an  increase  of  approximately  25  per  cent.  This 
increase  in  population,  the  witness  testified,  was  attributable  to 
the  reduction  in  commutation  rates,  and  as  this  reduction  in  com- 
mutation rates  was  applicable  only  from  San  Francisco  it  neces- 
sarily follows  that  these  rates  induced  people  working  in  San 
Francisco  to  establish  residences  along  the  Peninsula. 

The  witness  further  testified  (page  20  of  transcript)  that 
people  had  frequently  stated  that  the  reason  they  did  not  move 
down  the  Peninsula  was  because  of  the  lower  transportation  rates 
across  the  bay  to  Alameda  county  points,  and  their  desire  not  to 
tie  their  families  up  in  the  various  towns  in  San  Mateo  county 
where  they  could  not  get  to  San  Francisco.  This  statement  is 
hardly  tenable  when  we  consider  that  the  complainant,  San  Mateo 
County  Development  Association,  does  not  attack  the  rates  from 
San  Francisco  except  indirectly,  and  I  refer  to  pages  38  and  39„ 
of  transcript,  particularly  page  39,  wherein  it  is  stated:  "We 
are  all  still  fairly  well  satisfied  with  the  commutation  ratesk 
down  the  Peninsula  meaning  from  San  Francisco),  although 
there  are  some  we  want  to  change  slightly,  but  it  is  the  straight 
rates  and  the  commutation  rates  between  stations  that  we  are 
primarily  and  principally  bringing  before  the  Commission  in 
this  case,  and  those  matters  were  not  covered  or  agreed  to  in 
the  stipulation,  nor  were  they  covered  or  affected  by  this,  de- 
cision." 

I  do  not  see  how  any  reduction  in  inter  station  fares  would  in 
any  way  induce  more  travel  to  and  from  San  Francisco* 

Notwithstanding  the  fact  that  complainant  only  incidentaUy 
attacked  the  rates  from  San  Francisco,  a  number  of  exhibits  were 
introduced  and  much  testimony  given  to  prove  that  such  ratea. 
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are,  as  a  matter  of  fact,  discriminatory  when  compared  with  cer- 
tain rates  between  San  Francisco  and  Alameda  and  Contra  Costa 
counties  points. 

Much  stress  was  laid  on  the  rates  from  San  Francisco  via  Oak- 
land to  Newark  and  Niles  and  the  nonba^age  rates  between  San 
Francisqo  and  points  on  the  Port  Costa  line  as  far  east  as  Rodeo. 
The  testimony  of  the  defendant  in  connection  with  the  rates  to 
Newark  and  Niles  was  that  the  lower  rate  to  these  points  was 
based  on  3  cents  per  mile  beyond  Fruitvale  or  Alameda,  added 
to  fare  of  15  cents  of  the  suburban  system  between  San  Francisco 
and  these  points.  Similar  conditions  as  exist  between  San  Fran- 
cisco, Alameda,  and  Fruitvale  do  not  exist  for  a  similar  distance 
down  the  Peninsula  line,  but  the  rates  on  the  Peninsula  line  are 
based  on  3  cents  per  mile  from  San  Francisco  for  the  entire  dis- 
tance. Where  one  of  the  factors  of  a  combination  making  up  a 
through  rate  is  lower  than  the  normal  basis,  the  through  rate  thus 
obtained  is  not  a  fair  measure  of  comparison  for  making  rates 
into  other  territories  where  the  same  conditions  which  brought 
about  the  establishment  of  the  low  factor  in  the  combination  rate 
do  not  exist. 

The  nonbaggage  rates  from  San  Francisco  to  points  east  on  the 
Port  Costa  line  as  far  as  Rodeo  were  established  on  authority  of 
this  Commission  following  an  application  of  the  defendant, 
Southern  Pacific  Company,  to  raise  the  passenger  fares  to  those 
points. 

The  fares  as  far  as  Rodeo  were  originally  reduced  to  a  lower 
basis  than  3  cents  per  mile  by  the  Southern  Pacific  Company  to 
meet  the  short-line  competition  of  the  Atchison,  Topeka,  &  Santa 
Fe  Railway  at  a  time  when  there  was  no  statutory  provision  or 
constitutional  inhibition  against  collecting  rates  higher  than  a 
full  combination  of  locals.  The  Constitution  was  subsequently 
amended,  and  provided  that  carriers  could  not  exceed  the  combi- 
nation of  locals,  hence,  should  the  Southern  Pacific  Company 
still  desire  to  meet  the  short-line  competition  of  the  Santa  Fe 
under  its  then  existing  form  of  ticket,  it  would  be  compelled  to 
reduce  its  rates  to  all  points  beyond  Rodeo  as  far  south  as  El 
Paso,  east  as  far  as  Ogden,  and  north  as  far  as  Portland  approx- 
imately 15  cents.  The  Southern  Pacific  Company  took  the  posi- 
tion that  rather  than  reduce  all  of  the  rates  between  San  Fran- 
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cisco  and  points  beyond  Bodeo  15  cents,  affecting  a  large  amount 
of  travel,  it  would  rather  forego  participation  in  the  compara- 
tively small  amount  of  business  to  and  from  the  points  where 
these  competitive  rates  were  in  effect 

It  was  at  the  Commission's  suggestion  that,  because  of  the 
superior  train  service  of  the  Southern  Pacific  Company  serving 
this  territory,  that  rather  than  increase  the  rates  to  Richmond, 
San  Pablo,  Pinole,  Rodeo,  and  other  points,  another  form  of 
transportation  be  sold,  and,  consequently,  the  nonbaggage  check- 
ing rates  were  established  on  the  same  basis  as  the  rates  put  in  to 
meet  the  short-line  competition  of  the  Santa  Fe.  Under  these 
circumstances  it  would  be  manifestly  unfair,  at  this  time,  to  com- 
pare these  rates  with  the  rates  of  the  defendant  applying  between 
San  Francisco  and  points  on  the  Peninsula. 

The  complainant  contended  with  considerable  earnestness  that 
the  same  basis  of  rates  should  apply  between  interstation  points 
as  applied  between  San  Francisco  and  these  same  points. 

The  rates  between  San  Francisco  and  points  beyond  Fruitvale 
and  Alameda  towards  Newark  and  Niles,  as  before  stated,  have 
been  based  on  a  combination  of  locals  over  Alameda  and  Fruit- 
vale.  The  complainant  contends  that  rates  for  similar  distances 
between  San  Francisco  and  points  on  the  Peninsula  should  be 
piut  in  effect,  but  we  do  not  find  that  it  asks  for  the  same  basis  of 
rates  between  interstation  points  on  the  Peninsula  line.  For  ex- 
ample, the  rate  from  San  Francisco  to  Mt.  Eden  is  50  cents, 
based,  as  we  have  previously  pointed  out,  on  a  combination  over 
Fruitvale  or  Alameda.  The  complainant  asks  for  a  similar  rate 
of  50  cents  to  Belmont,  approximately  the  same  distance  on  the 
Peninsula  line.  At  the  same  time  the  complainant  proposes  a 
rate  from  South  San  Francisco  to  Mayfield  of  70  cents  for  ap- 
proximately the  same  distance  as  from  San  Francisco  to  Belmont, 
which  rate,  it  contends,  should  not  exceed  50  cents.  Likewise, 
rate  between  San  Francisco  and  Mulford  on  the  Alameda  county 
side  of  the  bay,  for  a  distance  of  16.5  miles  is  30  cents,  which 
rate,  the  complainant  contends,  should  apply  from  San  Francisco 
to  Easton  on  the  Peninsula  line,  a  distance  of  15.1  miles,  the 
present  charge  being  50  cents,  and  at  the  same  time  is  apparent- 
ly satisfied  to  accept  and  suggests  a  rate  of  50  cents  between  Bur- 
]ingame  and  Mayfield  for  approximately  the  same  distance  as 
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between  San  Francisco  and  Mulford  or  San  Francisco  and 
Fasten. 

The  one-way  fares  to  Niles  and  Newark  having  been  constmct- 
ed  on  a  combination  of  locals,  one  factor  of  which  was  depressed 
below  a  normal  basis  of  the  rates,  and  the  nonbaggage  rates  as 
far  east  as  Rodeo  on  the  Port  Costa  line  having  originally  been 
published  to  meet  the  short-line  competition  of  the  Santa  Fe,  the 
rates  from  San  Francisco  down  the  Peninsula  should  not  be  ad- 
judged unreasonable  because  they  are  on  a  higher  basis,  and, 
inasmuch  as  the  complainant  in  its  suggested  scheme  of  one-way 
fares  between  interstation  points  does  not  apparently  expect  the 
same  basis  of  rates  as  apply  from  San  Francisco,  the  question  of 
one-way  fares  to  and  from  San  Francisco  may  be  dropped  from 
consideration  as  far  as  any  comparative  basis  is  concerned. 

While  it  is  claimed  that  the  one-way  rates  from  San  Francisco 
to  Peninsula  points  are  discriminatory  compared  with  the  non- 
baggage  rates  on  the  Port  Costa  line  and  the  rates  to  Niles 
and  Newark,  no  showing  was  made  that  the  interstation  rates 
which  apply  on  the  Niles,  Newark,  or  Port  Costa  lines  are  on 
any  lower  basis  than  the  rates  between  interstation  points  on  the 
Peninsula ;  in  fact,  the  one-way  rates  on  all  of  these  lines  for  in- 
terstation movements  are  on  exactly  the  same  basis,  namely,  3 
cents  per  mile,  as  the  following  table  will  show : 


Coast  Division. 

Miles 

Between — 

And— 

One  Way 

Rate  Per  Mile 

19.2 

San  Bruno  

Palo  Alto 

San  Mateo 

San  Mateo 

Palo  Alto 

San  Bruno  

Palo   Alto    

$0.60 
.50 
.30 
.90 
.25 
1.10 

3  cents 

16.8 

San  Jos6    

3  cents 

9.9 

Atherton     

3  cents 

29.0 

San  Jo86    

3  Qpnts 

3    C€3ltS 

8.2 

Belmont    

35.9 

San  Jo84   

3  cents 

Newark  Line. 

12.0 
13.3 

Fruitvale    

Fitchburg   

Elmliurst    

Elmhurst    

Mt.  Eden   

Mt.  Eden   

Mt.  Eden    

Alvarado    

$0.36 
.40 
.35 
.65 
.30 
.20 

3  cents 
3  cents 

11.9 

17.2 

9.0 

6.8 

Alvarado    

Newark     

Newark     

Arden    

3  cents 
3  cents 
3  cents 
3  cent« 
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Niles  Line. 


9«7 


6.4 

Hajrward    

Hayward    

Harder    

Decoto    

Niles    

Decoto    

$0.20 
.30 
.25 
.65 
.55 

3  cents 

9  1 

Niles    

3  cents 

7  6 

Niles     

3  cents 

20.1 
17.4 

San   Josfi    

San  Jos^    

3  cents 
3  cents 

Port  Costa  Line. 


4  8 

Corbin    

Richmond    

San  Pablo   

Pinole   

Richmond     

$0.15 
.25 
.40 
.25 
.50 
.50 

8  cents 

8  0 

Pinole   

3  cents 

12  4 

Crockett    

3  cents 

8.1 

Port   Costa    

Port   Costa    

Rodeo    

3  cents 

16.1 
16.1 

Richmond   

West  Berkeley    ... 

3  cents 
3  cents 

According  to  pleadings  of  complainants  the  principal  attack  is 
against  the  interstation  rates,  and  so  far  as  the  one-way  rates  are 
ooncemed  between  interstation  points  it  is  plain  that  no  discrim- 
ination exists.  And,  again,  I  refer  to  exhibit  No.  4,  §  3,  of  the 
complaint,  wherein  a  proposed  schedule  of  one-way  fares  such  as 
would  be  satisfactory  to  complainants  is  set  forth.  The  proposed 
changes  apply  only  from  San  Francisco  and  Bay  Shore,  and  on 
this  point  I  refer  to  testimony  of  witness  for  complainants,  page 
65  of  transcript,  commencing  on  line  11 : 

A.  Now  it  happens  that  the  proposed  fares,  the  black  figures, 
are  the  same  in  every  instance  as  they  are  to-day,  except  where 
the  red  figures  are  shown.  In  colunms  1  and  2,  that  is,  as  from 
San  Francisco  to  Palo  Alto.  In  other  words  the  red  figures 
flhown  in  this  column  are  the  present  fares  and  the  black  figures 
are  the  proposed  fares. 

Q.  And  you  don't  propose  any  changes  except  where  the  red 
figures  appear? 

A.  That  is  exactly  right. 

Q.  The  red  figures,  however,  represent  the  present  fares  ? 

A.  So  the  adjustment  as  I  said,  would  require  very  few 
changes  if  we  got  those  rates.  And  the  same  thing  would  exist  to 
San  Jose  that  there  would  not  be  but  several  changes  the  other 
side  of  that,  say  five  or  six. 

I  think  this  very  properly  disposes  of  any  controversy  concern- 
ing the  one-way  interstation  fares. 

In  passing,  it  might  be  well  to  say  that  the  Commission  cannot 
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consider  the  nonbaggage  rates  to  Port  Costa  which  were  forced  by 
the  short-line  competition  of  the  Santa  Fe,  or  the  fares  to  Newark 
and  Niles  based  on  low  suburban  fares  to  Fruitvale  and  Alameda, 
as  forming  any  basis  of  comparison  properly  applicable  in  this 
case.  And,  likewise,  we  may  as  well  set  at  rest  any  contention 
that  the  main-line  rates  for  steam  service  are  in  any  way  compar- 
able to  rates  of  the  electric  suburban  system.  As  to  the  reason- 
ableness per  se  of  these  rates  I  will  discuss  this  features  further 
on  in  this  opinion*. 

Before  leaving  this  subject,  it  might  be  well  to  discuss  further 
the  contention  of  complainant  that  it  is  entitled  to  the  same  basis 
of  rates  between  interstation  points  in  the  Peninsula  as  apply 
between  San  Francisco  and  points  on  the  Peninsula. 

Counsel  for  complainant  frequently  referred  to  the  deci- 
sion of  the  Commission  in  the  Transbay  Ferry  Case,  in  which  it 
was  held  that  suburban  traffic  was  essentially  wholesale,  and  that 
the  suburban  business  should  be  considered  a  by-product.  I  see 
no  reason  for  changing  the  views  expressed  by  the  Conmoiission  in 
that  decision  with  reference  to  suburban  traffic  being  essentially 
wholesale,  but  because  we  are  to  treat  the  traffic  between  San 
Francisco  and  points  on  the  Peninsula  as  wholesale  traffic  it  does 
not  necessarily  follow  that  the  business  from  San  Mateo  to  Eed- 
wood  city  or  from  South  San  Francisco  to  Burlingame  which 
might  be  carried  on  same  trains  is  likewise  suburban  and  whole- 
sale traffic  If  that  were  so,  then  every  passenger  on  the  train 
riding  on  a  one-way  ticket  would  be  discriminated  against  in 
favor  of  the  man  riding  on  a  round-trip  ticket,  and,  likewise,  the 
man  riding  on  a  round-trip  ticket  would  be  discriminated  against 
in  favor  of  the  man  riding  on  a  commutation  ticket.  Again,  it 
will  be  noted  that  in  our  decision  in  the  Transbay  Ferry  Case 
we  were  dealing  with  the  segregation  of  property  used  jointly  by 
the  main-line  passengers  and  the  suburban  passengers,  and  also 
the  value  of  the  ferry  steamers,  and  the  cost  of  operation,  and  the 
proper  amount  of  the  investment  and  operating  expenses  to  be 
charged  to  the  various  classes  of  service. 

It  was  the  apportionment  of  values  of  property  used  jointly  in 
the  two  services  Ihat  we  were  dealing  with  in  that  passage  of  our 
opinion  in  the  Transbay  Case  so  frequently  referred  to  by  counsel 
for  complainant,  and,  while  we  adhere  to  the  principles  there  laid 
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•down  that  suburban  traffic  is  essentially  wholesale,  that  seems  to 
be  as  far  as  our  statement  is  applicable  in  these  proceedings,  for 
the  reason  that  we  are  not  here  attempting  to  apportion  the  value 
of  the  property  of  the  Southern  Pacific  Company  between  San 
Francisco  and  San  Jose  as  between  freight,  main  line,  and  sub- 
urban traffic.  ^ 

We  will  now  consider  the  interstation  commutation  rates.  As 
I  have  before  stated,  because  there  is  a  large  volume  of  commuta- 
tion traffic  from  San  Francisco  to  Peninsula  points  which  may  be 
properly  considejred  as  wholesale  traffic,  it  does  not  follow  that  the 
comparatively  small  amount  of  commutation  traffic  between  in 
terstation  points  should  likewise  be  considered  wholesale  traffic 
and  entitled  to  the  same  rates. 

The  defendant  voluntarily  maintains  a  system  of  interstation 
commutation  rates  on  the  Alameda  side  of  the  bay  on  a  lower 
basis  than  the  interstation  rates  on  the  Peninsula,  without  any  ap- 
parent justification  therefor.  It  is  not  contended  that  the  density 
of  traffic  is  not  greater  on  the  Peninsula  than  on  the  Alameda 
side  of  the  bay  beyond  Fruitvale,  and  the  only  explanation  of  the 
defendant  was  that  if  the  rates  were  lower  on  the  Alameda  side 
of  the  bay  than  on  the  Peninsula  side  they  were  too  low,  and 
should  be  increased.  Such  explanations  are  worthless  as  evi- 
dence, and  are  usually  made  by  defendant  carriers  when  discrim- . 
ination  is  alleged  and  no  competent-  reasons  can  be  shown  as 
justifying  a  lower  basis  of  rates  in  one  section  than  in  another. 
(The  mere  statement  by  a  railroad  official  that  this  or  that  rate 
is  too  low  and  should  be  raised  cannot,  without  a  more  substan- 
tial showing,  overcome  a  charge  that  persons  paying  higher  rates 
for  substantially  the  same  service  are  subjected  to  discrimina- 
tion.) 

Certain  comparisons  were  introduced  by  complainant,  showing 
that  the  interstation  commutation  rates  between  Alameda  county 
points  are  on  a  lower  basis  than  for  similar  distances  between 
interstation  points  on  the  Peninsula  line.  In  this  exhibit  certain 
comparisons  are  made  between  Oakland  and  points  on  the  New- 
ark line,  as  well  as  between  many  interstation  points.  This 
exhibit  is  misleading  and  confusing,  to  say  the  least.  In  a  few  in- 
stances the  exhibit  shows  that  the  commutation  rates  on  the  Ala- 
meda side  of  the  bay  between  interstation  points  beyond  Fruit- 
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vale  are  higher  than  between  interstation  points  on  the  Peninsula 
line  for  approximately  the  same  distances.  This  exhibit  cannot 
be  accepted  as  having  any  weight,  except  that  we  consider  the 
entire  tariff,  and  tariffs  will  show  that  an  exhibit  could  be  pre- 
pared in  which  all  of  the  interstation  commutation  rates  on  the 
Peninsula  line  are  actually  lower  than  between  interstation  points 
on  the  Newark  line.  The  apparent  inconsistencies  can  be  ex- 
plained very  readily. 

It  has  been  the  general  practice  of  the  defendant  to  make  in- 
dividual commutation  rates  from  San  Francisco  to  points  on  the 
Peninsula  on  the  basis  of  i  cent  per  mile  and*interstation  com- 
mutation rates  on  the  Peninsula  on  the  basis  of  1  cent  per  mile. 
Take,  for  example,  the  commutation  rate  from  San  Francisco  to 
Palo  Alto  of  $9.05,  which  is  based  on  ^  cent  per  mile;  the  com- 
mutation rate  between  South  San  Francisco  and  Palo  Alto  if 
based  on  1  cent  per  mile  the  normal  interstation  basis  would  be 
$12.50.  The  operation  of  the  long  and  short  haul  clause  of  the 
Constitution  does  not  permit  the  carrier  to  charge  more  for  a  long 
than  for  a  short  haul,  the  latter  being  contained  within  the  foi^ 
mer ;  consequently,  the  commutation  rates  from  South  San  Fran- 
cisco is  held  down  to  $9.05,  or  the  San  Francisco  rate.  This  con- 
dition would  obtain  until  the  distance  grew  so  short  that  it  would 
be  cheaper  to  figure  the  interstation  commutation  rates  at  1  cent 
per  mile  than  use  the  San  Francisco  commutation  rate  at  ^  cent 
per  mile. 

The  same  condition  obtains  in  the  making  of  commutation 
rates  from  Oakland  to  points  on  the  Newark  line ;  for  instance,  the 
commutation  rate  from  Oakland  to  Russell  is  $4,  and  is  based  on 
i  cent  per  mile.  The  distance  from  Fitchburg  to  Russell  is  8.1 
miles,  and  on  the  normal  interstation  basis  of  1  cent  per  mile  for 
individual  monthly  commutation  tickets  the  rate  would  be  $4.85. 
Here,  as  in  the  case  of  the  rate  from  South  San  Francisco  to  Palo 
Alto,  the  operation  of  the  long  and  short  haul  clause  of  the  Con- 
stitution compels  the  carrier  to  observe  the  Oakland  rates  as  max- 
ima. This  same  condition  is  reflected  all  through  the  complain- 
ant's exhibit  bearing  on  commutation  rates  which  are  alleged  to 
be  unjustly  discriminatory  in  favor  of  Alameda  county  intei> 
station  points. 

We  could,  with  equal  propriety,  prepare  an  exhibit  that  would 
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show  all  interstatioii  commutation  rates  on  the  Peninsula  to  be 
lower  than  commutation  rates  on  the  Alameda  side  of  the  bay,  for 
equal  distances,  and  this  will  continue  as  long  as  the  interstation 
commutation  rate  basis  remains  at  1  cent  per  mile  and  the  San 
Francisco  to  Peninsula  commutation  rates  are  based  on  ^  cent 
per  mile  with  the  present  constitutional  limitations. 

The  city  of  Oakland  with  a  population  of  over  200,000  people 
may  properly  have  commutation  rates  between  that  city  and 
points  on  the  !N'ewark  line  on  the  same  basis  as  the  rates  from  San 
Francisco  to  points  on  the  Peninsula  line.  In  other  words,  from 
a  large  city  to  the  outlying  districts  commutation  rates  are  justi- 
fied by  the  wholesale  character  of  the  traffic,  and  I  see  no  reason 
for  differentiating  in  this  respect  between  the  cities  of  Oakland 
and  San  Francisco. 

By  adopting  certain  selected  comparisons  in  making  up  the  ex- 
hibit to  show  that  the  Peninsula  interstation  commutation  rates 
are  discriminatory,  the  complainant  has,  on  the  face  of  things, 
made  out  a  case  of  discrimination  against  the  Peninsula  towns, 
but  a  careful  analysis  of  the  tariff,  as  before  stated,  indicates  that 
in  many  cases  the  Peninsula  stations  have  lower  interstation  com- 
mutation rates  than  do  the  towns  located  along  the  Newark  line, 
practically  all  of  which  may  be  attributed  to  a  lower  basis  from 
the  large  cities  and  the  operation  of  the  long  and  short  haul  clause 
of  the  Constitution. 

The  only  way  this  situation  can  be  cleared  up  will  be  to  place 
all  of  the  individual  monthly  commutation  rates  on  the  same  bas- 
is. Of  course,  the  complainants  would  not  be  willing  to  have  the 
rates  from  San  Francisco  raised  to  the  basis  of  1  cent  per  mile; 
and  the  only  thing  the  Commission  could  do  would  be  to  reduce 
the  interstation  commutation  rates  to  -J  cent  per  mile.  There 
is  absolutely  no  evidence  before  us,  nor  from  our  investigations 
are  we  justified  in  concluding  that  the  interstation  commutation 
rates  should  be  reduced  to  i  cent  per  mile,  ^th  the  finding  that 
such  a  rate  is  a  reasonable  rate  per  se. 

The  only  comparisons  complainant  in  this  case  is  justified  in 
using  are  the  interstation  commutation  rates  between  ]f)oints  lo- 
cated outside  of  the  suburban  zone  in  Alameda  county,  where  the 
long  and  short  haul  provision  of  the  Constitution  does  not  act  as  a 
barrier  to  compel  the  defendant  to  charge  no  more  than  the  corn- 
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mutation  rates  from  Oakland.  Aside  from  such  rates  the  com- 
plainant does  not  show  that  the  Alameda  side  of  the  bay  receives 
any  lower  interstation  commutation  rates  than  the  Peninsula,  and 
the  exhibit  is  decidedly  misleading;  for  instance,  the  complain- 
ant asks  the  same  rate  between  Easton  and  Belmont,  a  distance 
of  Q.S  miles,  as  applies  between  Mulford  and  Mt.  Eden,  a  distance 
of  6.1  miles,  and  likewise,  the  same  rate  between  Easton  and  San 
Carlos,  a  distance  of  8.1  miles,  as  applies  between  Mulford  and 
Arffs,  a  distance  of  7.5  miles.  When  rates  are  based  on  a  given 
rate  per  mile,  the  comparisons,  to  be  worth  anything,  should  be 
for  the  identical  distances,  and  when  the  rates  are  figured  out  1 
cent  per  mile  based  on  the  actual  distances,  it  will  be  apparent 
that  no  discrimination  exists. 

From  an  examination  of  the  records  of  the  defendant  we  do 
not  find  a  single  commutation  ticket  having  been  sold  between 
places  that  may  be  properly  regarded  as  interstation  points,  dur- 
ing the  months  of  June  and  November,  1914,  on  the  Alameda 
side  of  the  bay  at  a  rate  any  lower  than  the  interstation  com- 
mutation basis  on  the  Peninsula  side,  but  on  the  contrary,  in 
most  cases,  at  higher  rates. 

While  the  complainant  only  indirectly  attacked  the  commuta- 
tion rates  from  San  Francisco,  considerable  evidence  was  intro- 
duced to  show  that  the  individual  monthly  commutation  rates 
from  San  Francisco  and  Oakland  to  points  in  Alameda  county 
east  of  Fruitvale  were,  as  a  matter  of  fact,  discriminatory  as 
against  the  rates  from  San  Francisco  to  points  on  the  Peninsula. 
The  defendant,  for  example,  has  voluntarily  established  an  in- 
dividual monthly  commutation  rate  of  $8.50  between  Newark 
and  San  Francisco,  approximately  the  same  distance  as  San 
Francisco  to  Palo  Alto,  and  from  San  Francisco  to  Niles  like- 
wise about  the  same  distance.  The  distance  from  San  Francisco 
to  Niles  is  approximately  .9  of  a  mile  shorter  than  from  San 
Francisco  to  Palo  Alto,  and  the  distance  on  which  the  commuta- 
tion rates  were  originally  constructed  to  Newark  was  .7  of  a  mile 
less  than  from  San  Francisco  to  Palo  Alto,  hence  it  is  apparent 
that  the  basis  for  constructing  commutation  rates  to  Palo.  Alto 
and  points  on  the  Peninsula  line  is  not  the  same  as  used  to  con- 
struct commutation  rates  on  the  Newark  and  Niles  line.  The 
difference,  however,  is  not  great,  considering  the  rate  per  mile 
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per  passenger,  the  commutation  rates  to  Newark  being  based  on 
approximately  .00473  cents,  while  the  commutation  rates  from 
San  Francisco  to  Peninsula  points  are  based  on  .005  cents  per 
mile. 

The  questions  to  be  decided  after  a  consideration  of  these  va- 
rious conflicting  bases  of  rates  are  whether  or  not  they  are  unduly 
discriminatory  or  excessive  and  unreasonable. 

We  have  made  exhaustive  tabulations  of  all  tickets  sold,  pas- 
sengers carried,  and  revenue  derived  from  the  various  classes  of 
traffic  on  the  Peninsula  between  each  two  points,  San  Francisco 
to  San  Jose  inclusive.  It  will  serve  no  good  purpose  to  set  out 
this  mass  of  detail  in  this  opinion,  and  I  will,  therefore,  confine 
myself  to  final  results  with  such  details  as  will  illustrate  and 
justify  my  conclusions. 

Following  is  the  total  of  our  tabulations,  and  covers  all  pas- 
senger traffic  between  each  two  points  on  the  Peninsula,  San  Fran- 
cisco to  San  Jose,  inclusive: 


Total 
tiAkets 

Total 
rdTuuu 

Total 
namber 
pasMn 

gen 

oent 

•^ 

T^>tal  miles 

One  way    .... 
Round  trip   . . . 
Commutation    . 

45,739 

24,151 

5,473 

$28,192.05 
31,768.30 
31,170.55 

45,739 

48,302 

225,850 

.14 
.15 

.71 

1.00 

61.6 
65.8 
13.8 

28.5 
29.2 

962,436.0 
1,342,426.0 
4,260,446.6 

2.93 
2.37 
0.74 

Totals     

hesa  refunds  . . 

75,363 

$91,131.80 
1,373.02 

319,891 
12,231 

307,660 

6,565,308.6 
336,528.6 

1.388 

$89,758.78 

6,228,780.0 

1.441 

It  will  be  seen  that  the  results  of  our  tabulations  indicate  that 
71  per  cent  of  all  the  travel  on  the  Peninsula  line  is  on  commu- 
tation rates  at  an  average  rate  of  .0074  cents  per  mile,  and  that 
the  average  rate  per  passenger  mile  for  all  passengers  carried  is^ 
.01441  cents. 

It  will  likewise  be  apparent  that  the  percentage  of  travel  oni 
single  and  round-trip  tickets  is  comparatively  insignificant,  and 
I  am  forced  to  the  conclusion  that  the  defendant  has  sustained 
its  contentions  that  the  great  proportion  of  the  travel  is  on  com-^ 
mutation  rates  of  various  kinds. 

The  annexed  tabulation,  marked  exhibit  C,  pages  1,  2,  3,  and 
4y  showing  a  detail  of  all  passenger  traffic  from  San  Francisco^ 
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San  Mateo,  and  Palo  Alto  to  a  few  important  points,  illustrates 
a  condition  which  the  voluminous  tabulations  we  have  compiled 
demonstrates,  obtains  on  all  the  traffic  on  the  Peninsula,  and  is 
typical  of  the  entire  situation. 

While  complainants  have  strenuously  urged  that  the  one-way 
fares  down  the  Peninsula  should  be  reduced  to  remove  discrimi- 
nation in  favor  of  points  on  the  Wiles,  Newark,  and  Port  Costa 
lines,  they  are  silent  concerning  the  obvious  advantages  enjoyed 
by  the  Peninsula  people  concerning  the  ten-ride  bearer  ticket  and 
other  forms  of  reduced  rate  tickets  not  enjoyed  by  the  people 
served  by  the  Niles,  Newark,  and  Port  Costa  lines. 

It  ill  becomes  the  people  of  a  community  to  complain  because 
another  locality  happens  to  have  a  lower  one-way  fare,  which  is 
lower  because  of  some  abnormal  conditions,  when  they  them- 
selves have  many  different  forms  of  transportation  on  a  much 
lower  basis  than  is  accorded  the  other  community.  To  illustrate 
this,  Niles  has  a  one-way  fare  of  76  cents  from  San  Francisco,  or 
.0266  cents  per  mile;  Palo  Alto  pays  3  cents  per  mile  for  a  one- 
way fare,  but  has  a  ten-ride  bearer  ticket  based  on  If  cents  per 
mile  and  many  other  forms  of  round-trip  tickets  not  enjoyed  by 
the  people  of  Niles.  The  advantage,  if  any,  lies  with  the  people 
of  the  Peninsula.  I  would  not  be  understood  as  holding  that  some 
lower  rates  and  different  forms  of  transportation  are  not  justified 
on  the  Peninsula  because  of  the  greater  density  of  population  and 
travel,  but  in  deciding  cases  of  this  kind,  we  must  consider  the 
entire  situation,  and  not  confine  our  inquiry  to  fragmentary  parts 
of  the  whole. 

I  believe  the  question  of  discrimination  has  been  sufficiently 
discussed,  and  we  may  proceed  to  a  consideration  of  the  charge  of 
unreasonableness. 

As  counsel  for  complainant  has  well  stated,  it  is  practically 
impossible  for  complaining  parties  to  prove  that  a  rate  is  un- 
reasonable on  any  other  than  the  comparative  basis,  because  all 
details  of  the  cost  of  operation  earning  from  a  particular  class  or 
traffic  and  kindred  items  are  in  the  hands  of  the  defendant  ca^ 
rier  and  inaccessible  to  complainants.  Therefore  in  many  cases, 
where  necessary,  the  Commission  calls  for  the  data  to  determine 
the  question  for  itself. 

As  indicated  in  the  table  heretofore  set  out,  the  average  rev- 
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enue  per  passenger  mile  for  all  of  the  passengers  carried  between 
San  Francisco  and  San  Josfi  and  intermediate  points  was  .01441 
cents  per  mile  for  the  month  of  October.  For  the  fiscal  year  end- 
ing June  30, 1918,  the  average  receipts  per  passenger  mile  of  the 
Southern  Pacific  Company  for  intrastate  traffic  were  .02133,  and 
for  the  fiscal  year  ending  June  30,  1914,  the  earnings  per  pas- 
senger mile  were  .02111  cents,  slightly  less  than  during  the  fis- 
cal year  of  1913.  From  this  it  will  be  seen  that  all  of  the  pas- 
senger traffic  handled  by  the  Southern  Pacific  Company  on  the 
line  between  San  Francisco  and  San  Jose  via  the  Peninsula 
route  was  handled  at  approximately  30  per  cent  less  than  the 
average  of  all  of  the  traffic  handled  by  the  system. 

It  may  well  be  argued  that  because  of  the  density  of  travel 
on  the  Peninsula  line  that  the  complainants  are  entitled  to  a 
rate  considerably  lower  than  the  average  rate  for  all  the  passenger 
traffic  handled  by  the  defendant.  Conceding  this  to  be  so,  the 
question  now  to  be  determined  is  whether  a  system  of  rates 
whereby  the  complaining  cities  between  San  Francisco  and  San 
Jose  pay  on  an  average  30  per  cent  less  than  an  average 
rate  paid  all  over  the  state  are  still  burdened  with  rates 
which  are  in  and  of  themselves  excessive.  Obviously  this  cannot 
be  determined  on  any  other  basis  than  a  full  consideration  of  the 
operating  conditions,  the  earnings  of  the  trains  in  service  between 
San  Francisco  and  San  Josfi,  the  average  number  of  cars  carried 
in  a  train,  and  the  average  number  of  passengers  on  a  car. 

For  the  fiscal  year  ending  June  30,  1913,  on  intrastate  passen- 
ger traffic  in  California,  the  average  passenger  train  revenue  per 
mile  was  $1.55,  and  in  1914,  $1.47.  Without  going  into  tire- 
some details,  the  result  of  our  tabulations  show  that  during  the 
month  of  June,  1914,  the  average  earnings  of  the  trains  in  service 
between  San  Francisco  and  San  Jose  were  $1.48  per  train  mile, 
and  in  November  $1.59  per  train  mile. 

It  will  thus  be  seen  that  the  train  mile  earnings  of  those  trains 
engaged  in  so-called  suburban  service  between  San  Francisco  and 
San  Jose  were  approximately  the  same  as  ihe  averages  for  all 
of  the  passenger  trains  in  the  state  of  California  j  but  it  must  be 
noted  at  this  point  that  the  average  earnings  pier  passenger  train 
mile  for  the  entire  system  in  California  are  based  on  an  average 
of  five  passenger  cars  per  train.    Most  of  the  heavy  commutation 
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trains  in  the  Peninsula  service  carry  from  six  to  eight  cars,  and 
while  the  earnings  are  about  the  same  on  the  Peninsula  service  as 
the  general  average  for  the  entire  system  it  requires  more  cars 
per  train  to  adequately  handle  the  traffic.  In  other  words,  while- 
the  earnings  on  the  Peninsula  serv'ice  per  train  mile  may  be  ap- 
proximately the  same  as  the  average  of  all  passenger  trains  oper- 
ated by  the  defendant,  the  consist  of  the  trains  are  not  tlie  same, 
the  Peninsula  trains  being  much  above  the  average  in  nuinber  of 
cars  carried.  Likewise,  during  the  fiscal  year  ending  June  30,. 
1913,  and  June  30,  1914,  an  average  of  only  seventeen  passen- 
gers per  car  mile  were  carried  and  the  average  number  of  passen- 
gers per  train  mile  was  only  sixty,  considering  all  of  the  passen- 
ger traffic  of  the  defendant  in  California,  While  in  the  Penin- 
sula service  the  average  number  of  passengers  per  train  mile  was 
109. 

Summarizing  the  above,  then,  we  find  that  the  Peninsula  trains 
earn  per  train  mile  approximately  the  same  as  the  general  aver- 
age of  all  trains  in  the  state,  but  in  the  Peninstila  service  a  grc;.. 
er  number  of  cars  are  required  than  the  general  average,  and, 
likewise,  a  greater  number  of  passengers  are  carried  per  train 
mile,  and  as  we  have  previously  pointed  out,  at  rates  approxi- 
mately 30  per  cent  less  than  the  average  of  all  of  the  passenger 
traffic  in  California. 

When  rates  are  attacked  as  excessive  and  unreasonable,  it  must 
be  primarily  on  the  theory  that  the  particular  rates  in  question 
produce  revenue  greater  than  is  justified,  thereby  casting  upon 
the  patrons  of  the  railroad  paying  such  rates  an  undue  burden. 

We  have  made  a  most  exhaustive  investigation  into  all  of  the 
claims  of  the  complainants  in  these  cases,  and  fail  to  find  wherein, 
they  have  substantiated  the  allegations  of  their  complaints  that 
the  passenger  rates  on  the  Peninsula  line  are  excessive  and  un- 
reasonable.  The  only  commutation  rate  that  appears  to  be  out  of 
line  is  the. individual  monthly  commutation  rate  between  San. 
Francisco  and  Palo  Alto  of  $9.05,  a  distance  of  30.1  miles,  based 
on  i  cent  per  mile,  as  campared  with  thq  commutation  rate  San 
Francisco  to  Niles  of  $8.50,  a  distance  of  29.2  miles,  based  on 
. 00486  cents  per  mile,  or  between  San  Francisco  and  Newark 
of  $8.50  based  on  the  original  mileage  of  29,9  miles,  or  *00473^ 
cents  per  mile.     If,  therefore^  we  found  any  discrimination  to- 
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exist  and  the  same  basis  of  commutation  rates  now  in  effect  to 
Newark  to  be  reasonable  between  San  Francisco  and  Palo  Alto, 
we  would  bring  about  a  reduction  of  less  than  2  cents  per  day  to 
the  commuter  between  San  Francisco  and  Palo  Alto. 

In  the  months  of  June  and  November,  1914,  six  commutation 
tickets  were  sold  between  Newark  and  San  Francisco,  while 
during  the  month  of  October,  between  San  Francisco  and  Palo 
Alto,  254  monthly  individual  commutation  tickets  were  sold, 
185  of  which  were  sold  at  a  rate  of  $8.15,  being  a.  form  of 
ticket  which  excludes  Sunday  travel  and  which  is  not  accorded 
the  people  of  Newark. 

For  the  purpose  of  eliminating  a  discrimination  of  less  than 
2  cents  per  day  given  to  perhaps  three  people  a  month  between 
Newark  and  San  Francisco,  I  am  unwilling  to  condemn  the  whole 
basis  of  rates  on  the  Peninsula  affecting  several  thousand  com- 
muters, particularly  when  the  people  of  the  Peninsula  already 
enjoy  many  forms  of  reduced  rate  transportation  not  similarly 
accorded  people  of  Alameda  county. 

Viewing  the  complaints  from  every  angle,  I  am  of  the  opinion 
they  should  be  dismissed  and  so  recommend. 

I  submit  the  following  order : 

ORDER. 

The  San  Mateo  County  Development  Association,  the  city  of 
Palo  Alto,  and  the  Palo  Alto  Chamber  of  Commerce  having  filed 
with  this  Commission  a  complaint  attacking  certain  one-way 
round  trip  and  commutation  rates  of  the  Southern  Pacific  Com- 
pany between  San  Francisco  and  San  Jose  and  intermediate 
points,  and  a  regular  hearing  having  been  had,  and  the  Com- 
mission being  fully  apprised  in  the  premises,  and  basing  its  orrler 
on  the  findings  set  out  in  the  opinion  which  precedes  this  order, 

It  is  hereby  ordered  that  the  complaints  of  the  San  Mateo 
County  Development  Association,  the  city  of  Palo  Alto,  and  the 
Palo  Alto  Chamber  of  Commerce  be  and  the  same  are  hereby 
dismissed. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Eailroad  Com- 
mission of  the  State  of  California. 
P.U.R.*15C.— 62. 
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CAIilFORNLA.  RAILROAD  COMMISSION. 

IN  BE  SOUTHEKN  PACIFIC  MILLING  COMPANY. 
[Decision  No.  2377;  Application  No.  1082.] 

Discrimination '^Warehouse  rates '^  Loading  charge. 

A  charge  of  15  oenta  for  loading  grain  on  cars  in  addition  to  the 
regular  warehouse  storage  charge  does  not  discriminate  in  favor  of 
the  man  who  comes  to  the  warehouse  with  his  wagon  and  hauls  his 
grain  away,  since  the  latter  is  not  given  the  loading  service. 
Return  —  Beasonahleneas  —  Bercentage. 

A  warehouse  company  was  allowed  to  increase  its  rates  where 
it  appeared  that  the  existing  rates  were  noncompensatory,  and  that 
the  proposed  rate  would  result  in  paying  4^  per  cent  on  the  repro- 
duction cost  new  as  fixed  by  the  Commission's  engineering  department, 
or  5  9io  P^^  ^^^^  ^^  ^^^  segregated  book -cost,  and  where  the  proposed 
rates  as  compared  with  rates  charged  by  similar  utilities  for  similar 
services  were  not  in  themselves  unreasonable. 

[May  10,  1915.] 

Application  by  warehouse  company  for  permission  to  charge 
15  cents  per  ton  for  loading  grain  and  grain  products  on  board 
cars  when  stored  in  its  warehouses,  and  to  raise  its  rates  for 
storage  of  hay ;  granted. 

Appearances:  C.  W.  Durbrow  for  applicant;  J.  A.  Bardin 
and  Fred  A.  Treat  for  certain  protestants;  Benjamin  W.  Ship- 
man  for  Hueneme  Wharf  &  Warehouse  Company,  Farmers 
Warehouse  Company,  and  Huntington  Beach  Warehouse  Com- 
pany. 

Lovelandy  Commissioner:  This  application  was  filed  April 
13,  1914,  in  which  applicant,  the  Southern  Pacific  Milling  Com- 
pany, asked  permission  to  charge  15  cents  per  ton  for  loading 
grain  and  grain  products  on  board  cars  when  shipped  from  its 
warehouses,  and  to  raise  the  rates  for  storage  of  hay. 

Applicant  is  a  corporation  engaged  in  the  business  of  storing 
and  shipping  produce,  buying,  selling,  and  cleaning  grain,  and 
dealing  in  certain  merchandise.  It  has  warehouses  located  in 
the  counties  of  Monterey,  San  Luis  Obispo,  Santa  Barbara,  and 
Ventura,  in  the  state  of  California.  Certified  copies  of  the 
articles  of  incorporation  of  applicant  were  filed  with  the  appli- 
cation, and  a  financial  statement  of  applicant  was  also  filed,  as 
provided  for  in  the  Commission's  rules  and  regulations,  from 
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which  statement  it  appears  that  applicant  has  invested  in  real 
estate,  warehouse  property,  and  improvements  $508,813.59.  As 
indicated  above,  however,  applicant's  investment  is 'not  all  de- 
voted to  the  warehouse  business,  as,  in  addition  to  its  ware- 
house business,  applicant  conducts  a  merchandise  business  of 
buying  and  selling  bags,  twine,  flour,  feed,  hay,  grain,  and  other 
merchandise,  the  sale  of  which  is  an  accommodation  to  its  pa- 
trons. Applicant  also  conducts  a  commission  business  and  the 
business  of  rolling  barley,  cleaning  grain,  beans,  etc. 

It  is  extremely  difficult  to  segregate  the  capital  investment  as 
between  the  warehouse  1)usiness  and  the  merchandise,  commis- 
sion, and  other  business;  and  is  even  more  difficult  to  allocate 
the  labor  expense  and  other  expenses  as  between  these  classes  of 
business.  The  time  of  the  managers  and  other  employees  of  each 
warehouse  is  partly  given  to  the  warehouse  business  and  partly 
to  the  merchandise  and  other  business. 

The  present  rates  of  applicant  for  storage  of  grain  are  as  fol- 
lows: 

50  cents  per  ton  for  the  first  month,  or  fraction  thereof. 

25  cents  per  ton  for  the  second  month,  or  fraction  thereof. 

25  cents  per  ton  for  the  third  month,  or  fraction  thereof. 

And  balance  of  the  season  to  the  first  of  June  following,  free. 

For  these  rates  applicant  gives  the  following  service:  Weigh- 
ing the  grain,  receiving  it  from  the  wagon,  trucking  it  into  the 
warehouse,  piling  it  into  piles,  issuing  a  warehouse  receipt,  carry- 
ing it  on  storage,  taking  it  from  the  piles  when  ordered  shipped, 
repairing  and  patching  sacks  to  put  them  in  condition  for  ship- 
ment, trucking  it  aboard  the  cars,  piling  it  in  the  cars,  making 
out  a  shipping  receipt,  securing  signature  to  the  receipt,  and 
mailing  it  to  the  shipper. 

Applicant  claims  that  the  rates  named  are  noncompensatory 
for  the  service  rendered,  and  asks  that  it  be  pertnitted  to  add  to 
such  charges  an  additional  charge  of  15  cents  per  ton  for  loading 
and  piling  the  grain  on  board  cars  when  it  is  shipped  out.  A 
service  is  sometimes  rendered  at  applicant's  warehouses  and  a 
charge  made  therefor,  no  mention  of  which  appears  in  the  sched- 
ule of  rates  and  service  filed  by  applicant  with  the  Railroad  Com- 
mission, which  is  the  service  of  passing  grain  through  the  ware- 
houses of  applicant  from  wagons  direct  to  the  cars — for  this 
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service  a  chaige  of  25  cents  per  ton  is  collected  by  applicant^ 
and  applicant  desires  to  continue  this  service  and  charge. 

The  present  rates  for  storage  of  hay  are  as  follows : 

75  cents  per  ton  for  the  first  month,  or  fraction  thereof. 

25  cents  per  ton  for  the  second  month,  or  fraction  thereof. 

25  cents  per  ton  for  the  third  month,  or  fraction  thereof. 

And  balance  of  the  season  to  the  first  of  June  following,  free. 

The  storage  rates  of  hay  include  the  following  service :  Weigh- 
ing the  hay,  receiving  it  from  the  warehouses,  piling  it  by  means 
of  block  and  tackle  in  the  warehouses,  taking  it  out  afterward 
by  means  of  block  and  tackle  and  loading  it  in  the  cars,  making 
out  tiie  shipping  receipt,  securing  signature  to  same,  and  mailing 
to  shipper.  Applicant  asks  that  it  be  permitted  to  change  its 
present  rates  on  hay  to  a  flat  charge  of  $1.25  per  ton  for  the  sea- 
son— to  the  first  of  June  following  the  placing  in  the  ware- 
house. 

Applicant  has  been  engaged  in  the  warehouse  business,  in  the 
territory  before  described,  for  twenty-seven  years.  Its  charge,  at 
first,  was  $1  per  ton  for  the  season,  such  rate  being  afterward  ad- 
justed as  named  above.  It  now  gives  the  following  specific  rea- 
sons for  asking  permission  to  advance  the  rates:  First,  the  in- 
crease in  the  minimum  carload  weight.  Previous  to  the  change 
in  railroad  equipment  which  has  taken  place  in  the  past  few 
years,  the  minimum  carload  was  15  tons,  which  amount  could 
be  loaded  into  a  car  by  one  man.  Under  the  present  greater 
minimum,  two  men  are  required  in  order  to  pile  the  grain  high 
enough  to  load  the  minimum  into  the  car,  which  applicant  claims 
materially  increases  the  cost  of  loading.  Second,  applicant  re- 
fers to  the  well-known  fact  that  wages  of  laborers  have  materially 
increased  in  recent  years.  Third,  applicant  shows  by  testimony 
that  the  rate  now  prayed  for  is  in  effect  elsewhere  and  is  con- 
sidered by  competent  authority  a  reasonable  rate,  such  compe- 
tent authority  being  the  Grain  Trade  Association  of  the  San 
Francisco  Chamber  of  Commerce,  composed  of  men  who  deal  in 
grain  and  are  in  position  to  judge  of  tJie  reasonableness  of  any 
charge  for  handling  that  product.  Such  Grain  Trade  Associa- 
tion of  the  San  Francisco  Chamber  of  Commerce  has,  among 
others,  the  following  rule: 

'^Kegular  warehousea  shall  be  permitted  to  make  a  charge  of 
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not  exceeding  15  cents  a  ton  for  loading  grain."  And,  further, 
applicant  calls  attention  to  the  fact  that  the  rates  for  such  regu- 
lar warehouses,  established  by  the  Grain  Trade  Association  of 
San  Francisco  Chamber  of  Commerce,  are  in  excess  of  the  rates 
now  prayed  for  by  applicant. 

While  the  increased  car  minimum,  and  the  greater  expense, 
were  specifically  urged  by  applicant  as  justifying  the  rates  prayed 
for,  attention  was  also  drawn  to  other  increases  in  the  cost  of 
doing  business  such  as  increased  taxes,  franchise  taxes,  license 
of  corporation,  state  liability  law,  etc. 

At  the  hearing  of  this  application  a  large  number  of  the  patrons 
of  applicant's  warehouses  appeared  by  counsel  to  protest  against 
the  increase  asked  for.  Counsel  and  the  manager  for  the  Tlue- 
neme  Wharf  &  Warehouse  Company,  Sawtelle  Warehouse  Com- 
pany, Farmers  Warehouse  Company,  and  the  Huntington  Beach 
Warehouse  Company,  also  asked  for  and  were  granted  permis- 
sion to  intervene  in  opposition  to  the  granting  of  the  rates  asked 
for  by  applicant.  Counsel  for  protestants  first  mentioned,  name- 
ly, patrons  of  applicant's  warehouses,  developed  by  cross-exami- 
nation of  applicant's  principal  witness,  Mr.  Fairfax  Wheelan, 
vice  president  and  manager  of  applicant,  the  fact  that  there  was 
formerly  discrimination  in  the  application  of  the  rates  of  appli- 
cant not  only  as  between  the  various  warehouses,  but  also  as 
between  patrons  of  the  same  warehouse.  The  records  of  the  Rail- 
road' Commission  show,  however,  that  on  August  16,  1912,  an 
application  was  made  by  the  Southern  Pacific  Milling  Coiflpany, 
applicant  herein,  as  provided  by  the  public  utilities  act,  for 
permission  to  continue  certain  exceptions  to  its  rates  filed  with 
the  Railroad  Commission,  such  exceptions  covering  the  discrimi- 
nations developed  under  cross-examination  at  this  hearing,  as 
above  set  forth.  This  application,  N"o.  188,  was  afterward  with- 
drawn, but  during  its  consideration  and  before  its  withdrawal 
applicant  was  advised  by  the  Commission  that  it  would  have  to 
discontinue  all  of  the  exceptions  which  it  asked  permission  to 
continue,  except  that  of  the  special  rate  given  to  Tresconi  & 
Johnson  at  applicant's  San  Lucas  warehouse,  which  special  rate 
was  the  subject  of  a  contract  in  writing;  and  that  should  appli- 
cant desire  to  continue  the  special  rate  so  given  to  Tresconi  & 
Johnson  it  would  be  required  to  file  a  copy  of  the  contract  un- 
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der  which  such  special  rate  was  given,  that  the  Commission 
might  consider  its  merits.  This  suggestion  was  accepted  by  ap- 
plicanty  and  all  exceptions  or  departures  from  its  rates  filed  with 
the  Commission  were  discontinued  except  the  special  rate  ac- 
corded Tresconi  &  Johnson.  As  to  that,  the  record  does  not 
show  that  the  copy  of  said  contract  was  filed  with  the  Commis- 
sion, and  the  decision  in  this  application  will  be  that  the  special 
rate  given  to  Tresconi  &  Johnson  at  the  San  Lucas  warehouse 
must  be  discontinued,  which  will  eliminate  all  of  the  departures 
from  applicant's  rates,  as  filed  with  this  Commission. 

The  testimony  of  various  witnesses  was  offered  in  behalf  of 
protestants,  patrons  of  applicant's  warehouses,  in  opposition  to 
the  granting  of  the  rates  prayed  for  by  applicant,  on  the  groimd 
that  witnesses  believed  the  present  rates  high  enough,  and  that 
other  warehouses,  competing  with  applicant  for  the  warehouse 
business,  were  charging  applicant's  present  rates.  One  witness 
testified  that  he  was  interested  in  a  company  which  was  build- 
ing a  warehouse  in  Salinas,  and  that  it  was  his  opinion  that  his 
company  will  be  satisfied  to  charge  the  rates  now  being  charged 
by  applicant 

It  was  also  developed  by  cross-examination  that  certain  ware- 
houses in  the  San  Joaquin  valley,  and  one^  at  HoUister,  San 
Benito  coimty,  were  charging  the  present  rates  of  applicant,  but 
applicant  claimed  that  the  class  of  such  warehouses  and  con- 
ditions under  which  they  do  business  are  not  comparable  tb  the 
class  €Lnd  conditions  of  applicant's  warehouses  and  business. 

Counsel  for  other  protestants,  namely,  the  Hueneme  Wharf 
&  Warehouse  Company,  Farmers  Warehouse  Company,  Saw- 
telle  W^arehouse  Company,  and  Huntington  Beach  Warehouse 
Company,  stated  for  his  clients  that  it  was  their  opinion,  when 
intervention  was  decided  upon,  this  was  a  proceeding  under 
which  the  Commission  would  fix  rates  for  all  warehouses;  but 
when  advised  by  the  Commission  that  such  was  not  the  case, 
and  that  only  the  rates  of  the  Southern  Pacific  Milling  Com- 
pany were  before  the  Conmiission  in  this  application,  these  in- 
terveners simply  offered  the  testimony  of  the  manager  of  these 
warehouses  to  the  effect  that  in  his  judgment  if  the  increase  of 
15  cents  was  allowed  for  loading  grain  on  cars  it  should  be  add- 
ed to  the  first  month's  storage  charge,  instead  of  being  made  a 
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loading  out  or  charge  for  putting  the  grain  on  the  cars.  Coun- 
sel for  these  protestants  also  made  the  statement  that  to  permit 
a  charge  of  15  cents  for  loading  the  grain  on  the  cars,  as  prayed 
for  by  applicant,  would  discriminate  in  favor  of  the  man  who 
comes  to  the  warehouse  with  his  wagon  and  takes  the  grain 
away,  and  for  that  reason  he  was  further  of  the  opinion  that  if 
the  15  cents  was  allowed  it  should  be  added  to  the  first  month's 
storage. 

I  am  of  the  opinion  that  the  charge  of  discrimination  in  favor 
of  the  man  who  comes  to  the  warehouse  with  his  wagon  and  hauls 
his  grain  away  could  not  be  sustained  for  the  obvious,  reason 
that  such  a  person  is  not  given  the  various  'services  for  which 
the  applicant  hereby  seeks  authority  to  charge;  that  is,  loading 
and  piling  grain  in  a  car  in  such  a  manner  that  the  minimum 
carload  weight  may  be  shipped. 

In  order  to  determine  whether  the  present  rates  of  applicant 
produce  fair  returns  upon  the  investment,  and  if  not  whether 
the  rates  prayed  for  are  justified,  a  valuation  by  the  engineering 
department  of  the  Railroad  Commission  was  clearly  necessary, 
as  was  also  a  report  by  the  auditing  department  of  the  Com- 
mission, on  the  operation  of  the  various  warehouses  allocating, 
so  far  as  possible,  the  capital  investment  and  expenses  as  be- 
tween the  warehouse  business  and  the  merchandise,  commission, 
and  other  business.  Such  report  from  these  departments  involved 
a  large  amount  of  work  occupying  many  months  because  of  the 
large  number  of  warehouses  owned  and  operated  by  applicant. 
These  reports  have  now  been  filed,  and  a  decision  upon  the  ap- 
plication may  be  rendered. 

As  before  stated,  it  is  extremely  difficult  to  segregate  the  ex- 
penses as  between  the  warehouse  business  and  the  merchandise, 
commission,  and  other  business  of  applicant.  The  segregation 
of  capital  investment  and  expenses  as  between  the  diiferent 
classes  of  business  conducted  by  applicant,  furnished  by  it  and 
also  reported  upon  by  the  auditor  of  the  Commission,  both  bear 
the  earmarks  of  being  honest  efforts  to  solve  this  difficult  problem^ 
and  do  not  differ  greatly.  The  testimony  as  to  the  increase  of 
expenses  in  the  past  few  years  was  not  denied,  and  probably 
could  not  be  successfully  controverted;  neither  was  there  any 
attempt,  on  the  part  of  protestants,  to  controvert  the  testimony 
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of  witnesses  for  applicant  that  the  warehouse  business  of  appli- 
cant has  fallen  off  in  the  past  few  years.  I  have  also  placed 
considerable  weight  on  the  value  given  by  the  Commission's  en- 
gineering department  to  such  of  the  applicant's  property  as  is 
used  for  warehouse  purposes.  Applicant's  statement  of  invest- 
ment in  plant  on  May  31,  1913,  shows  a  surti  invested  in  all 
property,  including  property  not  devoted  to  warehouse  business, 
of  $508,813.59.  The  engineering  department  has  made  a  seg- 
regation of  such  property  as  is  clearly  used  for  warehouse  pur^ 
poses,  and  finds  that  applicant's  book  cost  for  such  property  on 
May  31,  1913,  amounted  to  approximately  $265,000.  The  re- 
production cost  new  of  this  same  property,  as  of  January  1,  1915, 
is  estimated  by  the  engineering  department  of  the  Commission 
at  $344,026.45,  and  the  reproduction  cost  less  depreciation  at 
$274,357.48;  and  these  amounts  were  approximately  the  same 
on  May  31,  1913,  the  date  of  the  hearing  at  which  applicant's 
estimates  were  offered. 

It  would  appear,  therefore,  that  applicant  carries  its  physical 
property  on  its  books  at  a  very  conservative  value.  This  is  the 
more  apparent  as  much  care  was  used  by  the  engineering  and 
auditing  departments  of  the  Commission  to  eliminate  from  con- 
sideration, for  the  purposes  of  this  case,  all  nonoperative  items, 
and  all  property  not  clearly  useful  for  warehouse  purposes. 
There  was  also  deducted  the  value  of  a  warehouse  in  San  Miguel, 
which  burned  down  and  has  not  been  rebuilt,  but  which  was  in- 
cluded in  applicant's  estimates  of  value. 

The  average  yearly  gross  earnings  of  applicant  on  its  ware- 
house business  for  the  four  years  prior  to  May  31,  1913,  amount- 
ed to  $18,975.59  on  grain  warehouse  business,  and  to  $2,840.37 
on  hay  warehouse  business,  or  a  total  of  $21,815.96.  From  this 
sum  is  to  be  deducted  $15,183.52  for  overhead  expenses  and  de- 
preciation, and  it  may  be  well  to  state  here  that  the  depreciation 
allowance  made  by  applicant  is  a  very  moderate  one.  There  is 
left,  then,  average  yearly  net  earnings,  for  the  period  mentioned, 
of  $6,632.44.  Such  earnings  are  equal  to  a  return  of  only  1.9 
per  cent  on  the  reproduction  cost,  or  2^  per  cent  on  the  book 
cost,  as  found  by  the  Commission's  engineering  department, — ^a 
return  certainly  unattractive  from  any  point  of  view. 

If  we  disregard  our  engineering  department's  figures  as  a 
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measure  of  value,  and  use,  instead,  the  segregated  book  cost  of 
only  $265,000  as  the  sum  on  which  the  applicant  may  claim  a 
return,  the  return  from  the  earnings  shown  would  still  equal  only 
2^  per  cent  of  the  book  cost.  I  am  satisfied,  however,  that  the 
book  cost  is  not  the  true  measure  of  the  value  of  applicant's  physi- 
cal property,  and  that  the  engineering  department's  figures  ap- 
proach the  facts  more  closely. 

In  case  the  petition  of  applicant  is  granted  and  the  increased 
rates  allowed,  and  assuming  further  that  the  amount  of  busi- 
ness handled  will  remain  equal  to  the  average  for  the  last  four 
years,  the  average  net  earnings  on  the  grain  and  hay  warehouse 
business,  under  the  new  rate,  will  be  $15,542.63,  as  against  $6,- 
632.44  under  the  old  rate.  The  increased  earnings  will  result 
in  paying  4^  per  cent  on  the  reproduction  cost  new  as  fixed  by 
the  Commission's  engineering  department^  or  5.9  per  cent  on 
the  segregated  book  cost. 

I  am  aware  that  a  fair  return  on  the  investment  or  on  the 
value  of  the  property  devoted  to  public  use  is  not  the  only  meas- 
ure of  public  utility  rates,  and  that  these  rates  must  not  exceed 
a  fair  return  for  services  rendered,  irrespective  of  the  rate  of 
return.  In  the  case  under  consideration,  I  am  of  the  opinion 
that  the  rates  in  themselves,  as  proposed  by  applicant  and  as 
compared  with  rates  charged  by  similar  utilities  for  similar  serv- 
ices are  not  unreasonable,  and  it  is  for  this  reason  that  the  ques- 
tions of  investment  and  fair  value  of  the  property  devoted  to  pub- 
lic service,  and  a  fair  return  thereon,  appear  to  me  of  much  mo- 
ment. 

Due  consideration  has  been  given  to  the  contention  of  protest- 
ants  that  if  the  advance  prayed  for  is  permitted  it  should  be 
added  to  the  first  month's  storage,  but,  in  my  judgment,  no  suf- 
ficient justification  has  been  shown  that  the  advance,  if  given, 
should  be  so  charged,  nor  do  I  believe  the  contention  that  a 
charge  of  15  cents  for  loading  grain  on  cars  would  be  discrimi- 
nation against  the  man  who  comes  to  the  warehouse  with  hia 
wagon  and  takes  the  grain  away. 

I  find  as  a  fact  that  the  rates  prayed  for  by  applicant  are  just 
and  reasonable,  and  recommend  the  following  form  of  order: 
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ORDER. 

The  Southern  Pacific  Milling  Company,  a  corporation  engaged 
in  the  warehouse  business  in  the  counties  of  Monterey,  San  Luia 
Obispo,  Santa  Barbara,  and  Ventiira,  state  of  California,  hav- 
ing applied  to  this  Commission  for  permission  to  charge  15 
<;ents  per  ton  for  loading  grain  and  grain  products,  and  to  in- 
<;rease  its  rates  for  storage  of  hay ;  and  a  public  hearing  having 
been  held  and  thereafter  a  valuation  of  applicant's  physical  prop- 
erty made  by  the  engineering  department  of  the  Commission,  and 
-a  segregation  of  the  property  devoted  to  warehouse  business  from 
applicant's  property  devoted  to  other  business ;  and  a  careful  and 
•exhaustive  report  having  been  made  to  the  Commission  by  the 
auditing  department  on  the  allocation  of  the  expenses  as  between 
applicant's  warehouse  business  and  other  business ;  and  the  Cora- 
mission  having  found  as  a  fact  that  applicant  should  be  permitted 
to  make  the  charge  of  15  cents  per  ton  for  loading  grain  and 
^raiu  products,  and  to  increase  its  rates  for  storage  of  hay  as 
prayed  for. 

It  is  hereby  ordered  that  applicant  be  and  it  is  hereby  per- 
mitted to  make  a  charge  of  15  cents  per  ton  for  loading  grain 
and  grain  products  on  board  cars  when  stored  in  its  warehouses, 
and  to  change  its  present  rates  for  storage  of  hay  from — 

75  cents  per  ton  for  the  first  month,  or  fraction  thereof. 

25  cents  per  ton  for  the  second  month,  or  fraction  thereof. 

25  cents  per  ton  for  the  third  month,  or  fraction  thereof. 

And  balance  of  the  season  to  the  first  of  June  following,  free 
— to  a  flat  charge  of  $1.25  per  ton  for  the  season  to  the  1st  of  June 
following  the  placing  in  the  warehouse. 

It  is  further  ordered  that  applicant  be  permitted  to  continue 
the  charge  which  it  now  makes  for  the  service  of  passing  grain 
through  its  warehouses  from  wagons  direct  to  the  cars,  to  wit: 
<!harge  of  25  cents  per  ton. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  State  of  California. 
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IN  BE  UNITED  KAILROADS  OF  SAN  FSANCISCO. 

[Decision  No.  2397;  Case  No.  610.] 

Commissions  —  Jurisdiction  —  Financial  operation. 

The  California  Commission  has  no  authority  to  inquire  into 
the  financial  affairs  of  other  than  public  utility  corporations,  nor 
should  it  be  called  upon  to  trace^  by  proper  inquiry,  money  diverted 
ivmo  a  public  utility,  nor  determine  the  full  legal  responsibility  there- 
for. 

Accounting '^  Reduction  of  capital  stock '^  Surplus  account. 

The  amount  by  which  the  capital  stock  of  a  public  utility  com- 
pany is  reduced  in  view  of  capital  losses  sustained  should  not  be 
credited  to  the  profit  and  loss  or  surplus  account,  so  as  to  enable  the 
company  to  pay  dividends  when  its  books  would  otherwise  show  a 
deficit. 
Accounting '^  Sinking  fund  and  reserve  account  ^^  Credit  to  surplus. 

Sinking  fund  appropriations,  and  sinking  fund  reserves  should 
not  be  carried  into  the  corporate  surplus  from  which  dividends  may 
be  declared,  particularly  where  the  company  is  operating  under  limited 
franchises,  is  heavily  overburdened  with  debt,  and  faces  competition 
with  a  municipal  utility. 
Depreciation  —  Street  railways  —  Annual  appropriations. 

The  United  Railroads  of  San  Francisco,  a  street  railway  enter- 
prise operating  under  limited  franchises  and  heavily  overburdened 
with  debt,  was  ordered  to  establish  from  its  earnings  an  annual  depre- 
ciation account  of  a  specified  amount  until  a  specified  date  or  until 
-the  further  order  of  the  Commission,  a  portion  thereof  to  be  placed 
in  bank  to  be  expended  only  for  additions,  extensions,  and  improve- 
ments to  service  under  the  direction  of  the  Commission,  tlie  balance 
to  be  used  for  customary  purposes  to  which  depreciation  funds  are 
usually  employed. 

[May  17,  1915.] 

Investigation  by  the  Commission  upon  its  own  initiative 
into  the  financial  condition  of  the  United  Railroads  of  San 
Prancisco.  Company  ordered  to  establish  a  proper  depre- 
ciation account  and  to  present  to  the  Commission  within  thirty 
days  for  its  approval  a  proposed  change  and  a  correction  of  its 
books  of  account,  in  order  to  show  and  reflect  its  true  financial 
condition  as  to  deficit. 

Appearances:  Jesse  W.  Lilienthal  and  William  M.  Abbott 
for  United  Railroads  of  Sail  Francisco;  Frederick  B.  Van  Vorst 
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for  Calif orina  Eailway  &  Power  Company;  E.  J.  McCutchen 
for  certain  bondholders  of  United  Railroads  of  San  Francisco. 

By  the  Commission:  On  May  28,  1914,  this  Commission 
issued  an  order  instituting  on  its  own  motion  an  investigation 
into  the  entire  financial  condition  of  the  United  Railroads  of 
San  Francisco,  with  a  view  to  making  such  order  or  orders  as 
might  be  necessary  to  insure  the  fulfilment  of  the  obligations  of 
this  corporation  to  the  public. 

The  order  calling  this  investigation  was  as  follows: 

ORDER. 

Whereas,  it  appears  that  the  following  sums  were  taken  from 
the  funds  of  United  Railroads  of  San  Francisco,  to  wit: 

March,  1913    $577,815.70 

April,  1913    160,000.00 

May,  1913  158,900.00 

June,  1913 180,000.00 

July,  1913 ; 19,400.00 

— and  that  none  of  such  money  was  used  for  or  in  connection 
with  any  of  the  property  or  business  of  United  Railroads  of  San 
Francisco,  and  that  none  of  such  money  has  been  replaced  or 
restored;  and 

Whereas,  it  appears  that  United  Railroads  of  San  Francisco 
was  at  the  time  of  such  withdrawal  of  money  in  a  financial  condi- 
tion, and  now  is  in  a  financial  condition,  such  as  requires  this 
money  to  give  adequate  service  to  the  public  and  to  meet  its 
obligations;  and 

Whereas,  it  appears  that  the  accounts  of  the  tTnited  Railroads 
of  San  Francisco  are  not  in  a  form  which  truly  indicates  its 
financial  condition ;  and 

Whereas,  an  inquiry  should  be  made  into  the  matter  of  the 
establishment  and  maintenance  of  a  depreciation  account;  and 

Whereas,  it  appears  that  the  directors  of  United  Railroads  of 
San  Francisco  should  cause  to  be  restored  the  money  taken  as 
aforesaid,  or  present  a  plan  for  the  restoration  of  such  moneys; 
now,  therefore, 

It  is  .hereby  ordered  by  the  Railroad  Commission  of  the  state 
of  California  that  an  investigation  be  instituted  on  its  own  motion 
into  the  entire  financial  condition  of  United  Railroads  of  San 
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Francisco,  with  a  view  to  making  such  order  or  orders  as  may 
be  necessary  to  insure  the  fulfilment  of  the  obligations  of  United 
Eailroads  of  San  Francisco  to  the  public  and  its  bondholders 
and  other  creditors ;  and  that  such  investigation  be  set  down  for 
hearing  before  Commissioner  Edgerton  for  the  I7th  day  of  July, 
1914,  at  San  Francisco,  at  10  o'clock  a.  m. 

It  is  hereby  further  ordered  that  the  directors  of  "United  Rail- 
roads of  San  Francisco  either  make  proof  at  such  hearing  of  the 
restoration  of  the  money  taken  as  above  described,  or  Jpresent  a 
plan  at  such  hearing  for  the  restoration  of  such  money. 

The  necessity  for  such  an  investigation  became  apparent  while 
the  Commission  had  under  consideration  application  Ko.  1076, 
wherein  the  United  Eailroads  of  San  Francisco  asked  for  authori- 
ty to  issue  car  trust  certificates  of  the  face  value  of  $300,000. 

In  decision  Xo.  1536,  dated  May  22,  1914,  attention  was 
called  to  the  fact  that  Mr.  Patrick  Calhoun,  former  president  of 
United  Railroads  of  San  Francisco,  had  withdrawn  from  the 
company's  treasury  the  sum  of  $1,096,110.70,  and  had  applied 
it  to  purposes  foreign  to  the  railway  corporation,  and  that  Mr. 
Jesse  W.  Lilienthal,  upon  taking  the  office  of  president,  had  ob- 
tained from  Mr.  Calhoun  a  promissory  note  for  $1,096,110.70, 
payable  one  day  after  date,  in  favor  of  the  railroad  company. 
The  note,  which  was  secured  by  stock  of  the  Solano  Irrigated 
Farms,  was  subsequently  written  down  in  the  books  of  the  com- 
pany as  of  a  value  of  $1. 

Hearings  were  held  on  July  20,  August  24,  and  August  28, 
1914.  Officers  and  former  directors  of  United  Railroads  of  San 
Francisco  were  called  as  witnesses,  as  well  as  officials  of  the  city 
and  county  of  San  Francisco,  and  employees  of  the  Commission. 
A  memorandum  of  authorities  was  submitted  by  McCutchen, 
Olney,  &  Willard,  as  counsel  for  owners  of  certain  United  Rail- 
roads of  San  Francisco  bonds,  and  a  brief  was  filed  by  Frederick 
V.  Van  Vorst  on  behalf  of  United  Railroads  of  San  Francisco. 

The  Commission  endeavored  to  ascertain  the  nature  of  the 
authority  granted  to  the  president  of  United  Railroads  of  San 
Francisco  to  withdraw  funds,  and  the  circumstances  surrounding 
the  withdrawal  of  $1,096,110.70.  The  Commission  inquired  in- 
to the  surplus  of  United  Railroads  of  San  Francisco,  giving  par- 
ticular attention  to  the  cancelation  of  common  capital  stock  to 
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the  face  value  of  $1,200,000,  and  the  addition  of  that  amount  to 
surplus ;  to  the  method  of  recording  the  sinking  fund  payments ; 
to  the  matter  of  proper  depreciation  charges;  to  the  ability  of 
United  Eailroads  of  San  Francisco  to  pay  dividends ;  to  the  fran- 
chise obligations  of  the  company,  and  in  connection  therewith 
the  claim  of  officials  of  the  city  of  San  Francisco  that  there 
is  an  unfulfilled  obligation  to  pave  a  large  amount  of  street  sur- 
face; and,  generally,  to  all  matters  pertaining  to  the  financial 
condition  of  this  corporation. 

It  appears  that  at  a  special  meeting  of  the  directors  of  United 
Railroads  of  San  Francisco,  held  August  16, 1912,  this  resolution, 
introduced  by  Director  Ford  and  seconded  by  Director  MuUally, 
was  unanimously  adopted : 

^  ^Resolved,  That  all  sums  of  money  hitherto  drawn  by  the 
president  of  this  company,  and  all  advances  hitherto  made  by 
him  to,  or  disbursements  made  on  account  of,  any  person  or  cor- 
poration, be  and  the  same  are  hereby  ratified,  approved,  and  con- 
firmed; and 

Be  it  further  resolved.  That  the  president  of  this  company 
be  and  he  is  hereby  auhorized  to  draw  such  further  sum  and  to- 
make  such  further  advances  to,  or  disbursements  on  account  of,, 
any  corporation  as  he  may  deem  for  the  best  interests  of  this  com^ 
pany.'' 

At  a  special  meeting  of  the  stockholders,  held  on  August  21, 
1912,  according  to  the  minutes,  special  attention  was  called  to  the 
resolution  ratifying  and  approving  the  drawings  of  money  and 
disbursemeDts  made  by  the  president,  and  authorizing  further 
disbursements  by  him  in  the  company's  interest  Upon  motion 
of  Mr.  Tirey  L.  Ford,  seconded  by  Mr.  H.  V.  Willcutt,  the 
stockholders  ratified,  approved,  and  confirmed  the  action  of  the 
board  of  directors  in  adopting  the  resolution  above  quoted. 

While  the  evidence  does  not  establish  the  author  of  the  resolu- 
tion, it  clearly  shows  that  it  was  not  prepared  by  those  who  in- 
troduced or  seconded  it,  and  further  establishes  that  these  direct- 
ors and  others  as  well  were  practically  "dummy  directors." 

They  sought  to  justify  their  action  in  sponsoring  and  supportr 
ing  such  a  resolution  on  the  ground  that  it  was  desired  by  Mr. 
Calhoun. 

The  testimony  of  Mr.  A.  M.  Dahler,  treasurer  of  United  Eail- 
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roads  of  San  Francisco,  shows  that  ever  since  the  San  Francisco 
fire  of  1906,  it  had  been  the  custom  to  pay  out  cash  upon  the 
order  and  receipt  of  the  president.  However,  the  books  show  no 
regular  and  systematic  withdrawal  of  funds  until  August,  1912. 

It  appears  that  whenever  the  president  desired  funds,  he  sent 
his  representative  to  the  treasurer's  office.  The  representative 
always  called  for  gold.  Upon  making  the  payment,  the  treasurer 
would  take  his  receipt.  The  receipt  was  placed  in  the  cash  box 
and  counted  as  cash.  A  note  would  be  made  in  a  memorandum 
book,  such  as  "Patrick  Calhoun,  debtor." 

Not  until  the  amount  of  the  receipts  began  to  approximate 
$1,000,000,  according  to  the  testimony,  did  the  treasurer  report 
to  the  secretary  and  ask  that  a  voucher  be  made  out  and  the 
amount  properly  entered.  In  July,  1913,  the  treasurer,  upon  the 
instruction  of  the  accountants,  entered  the  amount  in  the  books. 

The  testimony  of  other  witnesses  shows  that  the  amount  with- 
drawn was  carried  on  the  books  of  the  company,  first  as  cash, 
then  as  an  account  receivable,  and  later  as  a  note  receivable. 

Because  the  money  withdrawn  from  the  treasury  of  the  United 
Railroads  was  supposed  to  have  been  invested  in  the  properties 
controlled  by  Solano  In'igated  Farms,  a  land  project  in  Solano 
county,  California,  Mr.  Jesse  W.  Lilienthal  was  requested  to 
ascertain  from  the  books  of  that  company  the  amount  of  money 
actually  put  into  that  project  by  Mr.  Calhoun.  At  the  hearing 
held  August  24,  19 14,  Mr.  Jesse  W.  Lilienthal  submitted  this 
statement: 

Total  payments  for  land  at  coet  (not  shown 

on  Solano  books)    $617,608 . 70 

Total  cash  advanced  by  Mr.  Calhoun  (as  dis- 
closed by  Solano  books)   562,014.00 

Total    $1,180,522.70 

Advanced  by  United  Railroads  of  San  Fran- 
cisco         $1,096,110.70 

Advanced  by  others    ( estimated )    292,000 .  QO 

Total    $1,388,110.70 

Unaccounted  for   $207,588.00 

If  this  statement  is  correct,  it  would  indicate  that  of  the  $1,- 
096,110.70  withdrawn  from  the  funds  of  the  United  Kailroads, 
$207,588  did  not  go  into  the  Solano  project  This  sum  of  $207r 
588  remains  unaccounted  for. 
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This  Commission  has  no  authority  to  inquire  into  the  financial 
affairs  of  other  than  public  utility  corporations,  nor  should  it  be 
called  upon  to  proceed  into  the  necessary  inquiry  to  trace  the 
money  diverted  from  United  Railroads  of  San  Francisco,  nor  to 
determine  the  full  legal  responsibility  for  such  diversion.  Ac- 
cordingly, the  Commission  transmitted  to  the  district  attorney 
of  the  city  and  county  of  San  Francisco  a  transcript  of  the  evi- 
dence taken  in  this  proceeding,  apd  this  transcript  is  now  in  the 
possession  of  the  district  attorney. 

The  Commission  next  addressed  its  attention  to  the  question  of 
the  dividends  paid  by  United  Railroads  of  San  Francisco.  This 
question  involves  the  reduction  of  the  common  capital  stock  of 
United  Railroads  of  San  Francisco,  the  surrender  of  common 
stock  certificates  to  the  par  value  of  $851,400,  held  by  Railroad 
Power  &  Development  Company,  the  purpose  and  method  of  re- 
cording the  sinking-fund  payments,  proper  depreciation  charges, 
and  the  obligations  of  United  Railroads  of  San  Francisco  to  its 
bondholders  and  creditors  and  to  the  public. 

The  directors  of  United  Railroads  of  San  Francisco  at  a  meet- 
ing held  December  21,  1908j  voted,  in  view  of  the  capital  losses 
sustained  through  the  earthquake  and  fire  of  April,  1906,  and 
through  the  subsequent  strike  of  its  employees,  to  reduce  the  com- 
mon capital  stock  of  the  corporation  from  the  par  value  of  $20,- 
000,000  to  the  par  value  of  $18,800,000. 

The  stockholders  of  United  Railways  Investment  Company, 
the  holding  company  of  United  Railroads  of  San  Francisco,  at  a 
meeting  held  May  1, 1908,  consented  to  the  reduction  of  the  capi- 
tal stock  of  United  Railroads  of  San  Francisco,  in  the  amount  in- 
dicated above;  provided,  such  reduction  did  not  reduce  the  entire 
capital  stock  of  United  Railroads  of  San  Francisco  to  an  amount 
less  than  its  indebtedness ;  and  provided,  further,  that  no  reduc- 
tion be  made  upon  the  books  of  Uaited  Railways  Investment  Com- 
pany as  to  the  cost  of  its  investment  in  the  stock  of  United  Rail- 
roads of  San  Francisco  by  reason  of  such  a  reduction. 

On  February  5,  1909,  the  board  of  directors  of  United  Rail- 
roads of  San  Francicso  adopted  this  resolution : 

Whereas,  the  reduction  in  the  common  stock  of  the  United 
Railroads  of  San  Francisco  to  the  amount  of  $1,200,000  as  au- 
thorized by  resolution  adopted  at  the  special  meeting  of  the  direct- 
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tors  of  this  company,  held  on  December  21,  1908,  reducing  the 
company^s  liabilities  to  that  extent,  has  warranted  a  credit  to 
profit  and  loss  account  of  a  corresponding  amount ;  and 

Whereas,  the  profit  and  loss  account  of  the  company  has  not 
heretofore  received  credit  for  the  reduction  of  the  company's  lia- 
bilities to  the  extent  of  the  investments  of  the  various  sinking 
fund  reserves  of  the  United  Railroads  of  San  Francisco  and  its 
subsidiary  companies ; 

Be  it  resolved  that  the  controller  be,  and  he  hereby  is,  directed 
and  empowered  to  enter  to  the  credit  of  said  profit  and  loss  ac- 
count an  amount  of  $1,200,000  (the  par  value  of  the  common 
capital  stock  canceled  and  retired)  and  a  further  amount  of  $2,- 
096,814.53  the  invested  amounts  of  sinking  fund  reserves),  and 
to  credit  profit  and  loss  accounts  in  the  future,  the  amount  of 
similar  sinking  fund  investments,  as  made. 

While  the  books  of  United  Railroads  of  San  Francisco  showing 
the  actual  entries  as  authorized  by  the  board  of  directors  are  not 
available,  the  evidence  clearly  shows  that  the  profit  and  loss  ac- 
count was  credited  with  $1,200,000  because  of  the  reduction  of 
the  capital  stock,  and  was  further  credited  from  time  to  time  with 
amounts  in  the  sinking  fund  reserves.  Mr.  John  F.  Forbes,  resi- 
dent partner  of  Haskins  &  Sells,  the  firm  which  audits  the  books 
of  United  Railroads  of  San  Francisco,  defended  the  action  of 
the  company  on  the  ground  that  the  surplus  or  profit  and  loss 
account  was  a  mere  clearing  account.  If  Mr.  Forbes'  theory  were 
carried  to  its  logical  conclusion,  there  would  be  nothing  to  pre- 
vent the  board  of  directors  from  increasing  or  decreasing  the  capi- 
tal stock  of  a  corporation,  and  thereupon  charging  or  crediting 
the  amount  to  profit  and  loss,  and  thu9  there  could  be  created  a 
surplus  or  deficit  at  will. 

To  quote  from  the  evidence: 

Mr.  Reynolds:  Do  you  know  that  this  $1,200,000  that  you 
transferred  into  surplus  under  your  authority  was  used  to  pay 
dividends  ? 

Mr.  Forbes :    No,  sir,  it  was  not. 

Mr.  Reynolds:  How  could  you  have  paid  dividends  if  you 
hadn't  had  this  $1,200,000  in  the  surplus  account? 

Mr.  Forbes :    Well,  as  a  matter  of  fact,  there  might  have  l)een 

P.U.R,'15C.— 63. 
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a  deficit — ^indeed,  there  was  a  deficit  caused  by  our  making  ihi» 
entry ;  it  was  necessary  in  order  to  get  that  deficit  that  something 
be  done,  and  this  stock  was  reduced. 

Mr.  Reynolds:  Did  you  declare  dividends — could  you  have- 
without  the  $1^200,000  being  put  into  surplus  have  declared  divi- 
dends  i 

Mr.  Forbes :    Why,  certainly  not 

Commissioner  Edgerton :  Then  you  did  pay  dividends  out  of 
it? 

Mr.  Forbes:    No. 

It  is  clear,  of  course,  if  the  $1,200,000  had  not  been  put  into 
surplus  account,  the  company,  on  its  own  showing,  would  have 
had  a  deficit. 

The  evidence  shows  that  the  charges  incident  to  the  so-called 
graft  prosecution  were  charged  against  a  suspense  account,  the- 
idea  being  that  they  were  to  be  assumed  by  the  holding  companies. 
A  certain  amount,  after  some  opposition,  was  assumed  by  the  Rail- 
road &  Power  Development  Company,  which  gave  its  note^r  notes 
for  the  amount  assumed.  In  settlement  of  this  indebtedness,  the- 
Railroad  &  Power  Development  Company  turneJi  over  to  United 
Railroads  of  San  Francisco  common  stock  held  by  it  to  the  par 
value  of  $851,400.  This  stock  is  now  in  the  treasury  of  United 
Railroads  of  San  Francisco.  Unlike  the  $1,200,000,  it  has  not 
been  canceled,  but  is  held  as  live  treasury  stock.  The  company,, 
therefore,  carries  among  its  assets  at  par  its  own  common  capital 
stock  in  the  sum  of  $851,400  received  from  a  holding  company 
in  settlement  of  account. 

Reference  has  heretofore  been  made  to  the  action  of  the  board, 
of  directors  in  calling  upon  the  controller  to  credit  the  profit  and 
loss  account  with  $2,096,814.53,  the  amount  alleged  to  have  been 
in  the  sinking  fund  reserve  February  6,  1909,  and  with  future- 
sinking  fund  investments. 

In  the  consolidated  statement  showing  the  disposition  of  sur- 
plus, January  1,  1906 — June  30,  1914,  introduced  as  evidence- 
by  United  Railroads  of  San  Francisco,  it  appears  that  the  surplus- 
account  has  been  credited  with  the  sum  of  $4,954,290.12,  which 
sum  is  said  to  represent  cash  invested  in  securities  for  sinking- 
fund  purposes. 

The  deed  of  trust  dated  June  7,  1902,  securing  the  payment  of 
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$35,275,000  4  per  cent  twenty-five  year  sinking  fund  gold  bonds 
of  United  Railroads  of  San  Francisco,  provides  that  commencing 
with  the  year  1905,  and  on  the  1st  day  of  January  of  that  year, 
and  on  the  1st  day  of  January  in  each  year  thereafter,  until  all 
of  said  bonds,  principal,  and  interest  shall  have  been  redeemed 
or  paid,  there  shall  be  set  apart  a  sum  not  less  than  2  per  cent  of 
the  gross  earnings  of  United  Railroads  of  San  Francisco  during 
the  year  then  next  preceding,  but  in  no  event  to  be  less  than  the 
sum  of  $100,000,  The  deed  of  trust  further  provides  that  all 
surplus  earnings  in  excess  of  5  per  cent  on  the  common  stock 
shall  be  reserved  and  applied  as  a  sinking  fund  or  for  the  improve- 
ment of  the  property  conveyed  by  the  deed  of  trust  The  moneys 
in  the  sinking  funds  shall  be  used  within  sixty  days,  after  being 
deposited  with  the  trustee,  in  the  redemption  of  bonds  issued  un- 
der this  deed  of  trust  or  bonds  secured  by  mortgages  now  existing 
upon  properties  acquired  by  United  Railroads  of  San  Francisco. 

The  deed  of  trust  dated  April  2, 1888,  securing  the  payment  of 
$2,000,000  6  per  cent  thirty-year  first  mortgage  bonds  of  "the 
Omnibus  Cable  Company,"  requires  the  company  to  set  apart 
from  the  net  income  for  the  purposes  of  a  sinking  fund  the  follow- 
ing amounts : 

On  April  1, 1898,  and  annually  thereafter  until  April  1,  1902, 
inclusive,  an  amount  equivalent  to  2  per  cent  of  the  bonds  outr 
standing; 

On  April  1, 1903,  and  annually  thereafter  until  April  1,  1907, 
inclusive,  an  amount  equivalent  to  4  per  cent  of  the  bonds  out- 
standing; 

On  April  1,  1908,  and  annually  thereafter  until  April  1,  1912, 
inclusive,  an  amount  equivalent  to  6  per  cent  of  the  bonds  out- 
standing ; 

On  April  1, 1913,  and  annually  thereafter  until  April  1,  1918,. 
inclusive,  an  amount  equivalent  to  8  per  cent  of  the  bonds  out- 
standing. 

All  sums  paid  into  the  sinking  fund  shall  be  and  remain  irrevo- 
cably pledged  to  the  redemption  and  payment  of  the  bonds  at  their 
maturity.  The  amounts  paid  into  the  sinking  funds  shall  be  in^ 
vested  by  the  directors  in  good  securities.  Unless  there  is  a  deficit 
in  the  sinking  fund,  interest  or  dividends  or  profits  arising  f romi 
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the  investment  of  moneys  in  the  sinking  fund  need  not  be  added 
to  such  fund. 

The  deed  of  trust  dated  October  27,  1882,  securing  the  pay- 
ment of  $3,000,000  6  per  cent  thirty-year  bonds  of  "the  Market 
Street  Cable  Railway  Company,"  required  the  company,  be- 
ginning in  1893  and  annually  thereafter  until  all  bonds  are  re- 
deemed, to  pay  out  of  net  income  to  the  trustee  for  the  purpose  of 
creating  a  sinking  fund,  a  sum  equal  to  $40,000. 

The  sinking-fund  payments,  required  by  the  deed  of  trust  dated 
July  12,  1894,  securing  the  payment  of  $17,500,000  5  per  cent 
thirty-year  bonds  of  "Market  Street  Eailway  Company,"  begin 
September  1,  1918,  at  which  time  the  company  is  obliged  to  pay 
$160,000  out  of  net  income  to  the  trustee. 

Neither  the  mortgage  and  deed  of  trust  dated  March  1,  1889, 
securing  the  payment  of  $650,000  6  per  cent  twenty-five  year 
bonds  of  "the  Ferries  &  Cliff  House  Railway  Company,"  nor  the 
mortgage  and  deed  of  trust  dated  May  1,  1889,  securing  the  paj- 
ment  of  $1,000,000  5  per  cent  thirty-year  bonds  of  "Sutter  Street 
Eailway  Company,"  make  any  provision  for  sinking  funds. 

On  June  30,  1914,  United  Eailroads  of  San  Francisco,  accord- 
ing to  its  annual  report  filed  with  this  Commission,  had  a  funded 
indebtedness  as  follows; 


Digitized  by  LjOOQ IC 


W  AE  UNITED  RAILROADa 


997 


Ml 


■a 


rcTo  r-l  ON  o  < 
>  O  O  "*  OOO  p" 
)  GO  O  eo  O  »0  O  ■" 


2oo5oOOTi* 
W  OO  ©^  CO  ©^  o  o  -^ 


^1 

1^ 


OOOOOOQO 
QQOO©000 

co©ooo©o 


a 


•^  eo  QC  -*  oc  I-*  CO 

iH  rH  1-N  01  iH  OJ  i-t 

Oi  Ci  a  a  a,  a  a 


iH  ,-(  N  "^  '-'  «^  '^ 

,2  §  cur*  o.-^ 


CS  <M  QO  •!}'  00  «M  « 
»  QO  00  C5  CO  O  O 
OO  GO  CO  X  QO  O  A 


iH  !>•  ©J  01  i-t  r*  iH 
04         rH 


4 


I 


^ 


^  *  8 

•  5  c  w 

®  s, 


^     o  Sfa 


«i^ 


^©•3,^000 
>»"o  .a  "S  *-•  "S  -S  S^ 


•r  Si^ 


Digitized  by  LjOOQ IC 


998  '  CALIFORNIA  RAILROAD  COMMISSION. 

The  report  shows  United  Railroads  of  San  Frtlncisco  4  per  cent 
bonds  to  the  face  value  of  $171,000  in  lie  treasury  and  $151,000 
in  sinking  or  other  funds. 

In  view  of  the  specific  sinking-fund  provisions  of  the  several 
deeds  of  trust,  to  which  reference  has  been  made,  and  in  further 
view  of  the  fact  that  this  company's  principal  franchises  expire 
on  or  before  1929,  and  that  it  has  a  funded  indebtedness  of  $38.- 
085,000  due  and  payable  on  or  before  April  1,  1927,  it  is  not  suf- 
ficient to  say  that  the  public,  the  bondholders,  and  creditors  are 
not  affected  by  an  arrangement  or  absence  of  such  arrangement 
to  meet  the  maturing  obligations. 

We  hold  that  it  is  the  duty  of  this  Commission  to  consider  the 
financial  situation  of  United  Railroads  of  San  Francisco  from  the 
paint  of  view  of  public  policy  and  public  interest,  and  not  solely 
from  the  technical  point  of  view  of  accounting  methods,  based  on 
the  assumption  that  the  value  of  the  property  is  equal  to  the  par 
value  of  stocks  and  bonds  issued  in  payment  therefor. 

While  much  evidence  was  introduced  in  regard  to  the  surplus 
of  United  Railroads  of  San  Francisco,  a  "surplus"  as  formerly 
maintained  by  many  corporations  was  merely  a  matter  of  book- 
keeping, and  did  not  represent  accrued  profits. 

"Surplus,"  to  quote  from  Franklin  K.  Lane's  opinion  in  Re 
Advances  in  Rates- Western  Case,  20  Inters.  Com.  Rep.  307,  332, 
"as  used  in  railway  accounting,  means  simply  the  bookkeeping 
balance  of  the  'profit  and  loss'  account  which,  presuming  all  other 
values  carried  on  the  books  to  be  true,  indicates  the  excess  of 
assets  over  liabilities.  It  is  whatever  the  railroad  management 
chooses  to  make  it,  and  depends  upon  the  nature  of  a  railroad's 
capitalization,  the  policy  of  the  road,  with  respect  to  charges  for 
maintenance,  the  volume  of  the  dividend,  and  other  factors  entire- 
ly within  the  directors'  control." 

The  directors  of  United  Railroads  of  San  Francisco  held  that 
the  sinking-fund  payments  should  be  credited  to  surplus,  rather 
than  to  a  sinking-fund  reserve  account,  or  other  account  showing 
the  amount  of  money  set  aside  to 'retire  bonds.  This  action  was 
defended  by  Mr.  John  F.  Forbes  of  Haskins  &  Sells,  on  the 
ground  that  whenever  the  company  paid  to  the  trustee  the  amount 
called  for  by  the  sinking-fund  provisions  of  the  various  deeds  of 
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trust,  it  might  consider  its  indebtedness  decreased  by  the  amount 
of  such  payment,  and  increase  its  surplus  accordingly. 

Mr.  Reynolds,  auditor  for  this  Commission,  is  of  the  opinion 
that  the  company  should  show  in  a  separate  reserve  account  the 
amount  of  money  appropriated  to  meet  sinking-fund  payments 
to  retire  bonds.  He  takes  the  position  that  if  such  payments  are 
later  allowed  to  appear  in  surplus  account,  the  corporation, 
through  the  declaration  of  dividends  out  of  this  surplus,  would 
ostensibly  assume  to  use  the  same  money  twice, — first,  to  retire 
bonds  for  sinking-fund  purposes ;  and,  second,  to  pay  dividends 
on  the  stock.  He  holds  that  a  corporation  of  this  nature,  holding 
under  short-term  franchises,  with  deeds  of  trust  and  sinking-fund 
provisions  such  as  are  here  found,  should  provide  for  its  sinking- 
fund  requirements  wholly  out  of  earnings.  To  the  extent  that 
these  sinking-fund  requirements  are  a  charge  against  earnings, 
Mr.  Reynolds  holds  that  they  should  not  later  appear  in  surplus. 
As  he  would  have  the  entire  sinking-fund  obligations  of  this  cor- 
poration met  from  earnings,  his  proposal  would  not  permit  of  the 
appearance  of  sinking-fund  reserves  in  any  form  in  the  surplus 
account. 

In  accordance  with  this  view,  and  taking  into  account  other 
items  which  Mr.  Reynolds  believes  have  been  improperly  carried 
into  surplus  account,  he  has  prepared  a  statement  which  shows  a 
deficit  of  this  corporation  as  of  June  30,  1913,  in  the  sum  of 
$4,880,^.71.48. 

In  the  preparation  of  this  data,  Mr.  Reynolds  was  handicapped 
by  the  absence  of  the  company's  books,  a  matter  which  has  been 
previously  commented  upon  by  this  Commission,  and  a  matter  for 
which  no  adequate  explanation  has  been,  as  yet,  forthcoming. 
While  we  can  only  refer  to  previous  statements  which  have  been 
made  by  this  Commission  in  regard  to  the  methods  of  this  cor- 
poration, and  particularly  in  regard  to  the  absence  of  its  books  of 
account,  we  are  not  prepared  at  this  time  to  determine  what  is  a 
true  balance  sheet  for  this  corporation.  We  are  persuaded,  how- 
ever, of  the  correctness  of  Mr.  Reynolds'  view  that  the  sinking- 
fund  pa>  ments  of  this  particular  corporation  should  be  taken  from 
its  current  earnings,  and  further  that  many  items  have  been  im- 
properly carried  into  the  surplus  account  of  this  utility. 

The  classification  of  accounts  for  electric  railways  as  prescribed 
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by  the  Interstate  Commerce  Commission,  by  the  Eailroad  Com- 
mission of  the  State  of  California,  and  by  the  State  Bailroad  and 
Public  Utility  Commissions  generally  throughout  the  United 
States,  clearly  contemplates  that  these  sinking-fund  appropria- 
tions and  sinking-fund  reserves  should  not  be  carried  into  the 
corporate  surplus  from  which  dividends  might  be  declared.  This 
rule  is  particularly  applicable  to  this  company,  because  this  is  a 
corporation  operating  upon  limited  franchises,  heavily  overbur- 
dened with  debt  It  faces  the  situation  of  competition  by  a  mu- 
nicipally owned  street  railway  system.  More  than  any  otlier 
class  of  corporation  it  is  under  the  necessity,  if  it  would  do  jus- 
tice to  the  public  and  to  its  creditors,  to  reduce  as  far  as  may  be 
the  burdens  of  its  fixed  obligations. 

In  its  annual  report  to  this  Conmiission  for  the  year  ending 
June  30,  1914,^  United  Railroads  of  San  Francisco  reports  a  sui^ 
plus  of  $1,018,632.81.  As  previously  stated,  this  surplus  account 
has  been  credited  in  the  sum  of  $4,954,290.12,  representing  sink- 
ing-fund reserves.  If  these  reserves  had  not  been  transferred 
into  surplus,  this  company  would  show  a  deficit  on  this  single 
accoiinting  change  amounting  to  approximately  $4,000,000.  How 
much  greater  this  deficit  might  be  if  other  items  credited  to  sur- 
plus were  otherwise  charged,  it  is  not  now  necessary  to  determine. 
Hereafter,  if  it  be  necessary,  a  finding  will  be  rendered  as  to  the 
proper  changes  to  be  made  in  the  accounts  of  this  corporation. 
For  the  present,  it  is  sufficient  to  determine  that  the  surplus 
reported  by  this  applicant  was  not  a  true  surplus.  Instead  we 
find  that  there  is  a  deficit.  The  amount  of  this  deficit  we  shall 
not  now  determine,  but  shall  leave  that  also  to  a  supplemental 
order,  if  such  should  appear  to  be  necessary. 

While  a  physical  valuation  has  not  been  made  of  the  prop- 
erties of  the  corporation  under  discussion,  there  is  no  doubt  that 
the  indebtedness  of  this  utility  is  clearly  out  of  proportion  to  the 
value  of  its  physical  properties.  Its  total  indebtedness  is  approx- 
imately $41,700,000.  It  owns,  according  to  its  annual  repoi;t  for 
the  year  ended  June  30,  1914,  a  total  of  136.573  miles  of  single 
and  111.183  miles  of  second  track  and  9.417  miles  of  yards  and 
sidings.  While  the  comparison  is  not  by  any  means  complete,  the 
case  of  the  Los  Angeles  Railway  Corporation  supplies  sufficient 
corroboration  to  justify  the  assumption  that  the  value  of  the 
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physical  properties  of  United  Kailroads  would  not  measure  up  to 
the  amount  of  its  indebtedness.  The  Los  Angeles  Railway  Cor- 
poration, including  City  Railway  Company  of  Los  Angeles,  with 
an  owned  mileage  of  363.86  miles,  estimated  the  depreciated  re- 
production cost  of  its  physical  properties  as  of  December  1,  1913, 
at  $24,579,566,  Surely,  United  Railroads  of  San  Francisco, 
with  a  mileage  of  257.173  miles  cannot,  within  reason,  be  ex- 
pected to  show  a  valuation  within  approximate  approach  of  its 
indebtedness. 

It  is  a  fact,  however,  that  this  corporation  has  been  able  to 
show  a  heavy  earning  power.  The  company  has  submitted  earn- 
ing statements  for  the  fiscal  years  1912,  1913,  and  1914,  as  fol- 
lows: 


Item 

1912 

1913 

1914 

Operating  revenue    

Operating  expenses    

$8,173,113.91 
4,256,739.36 

$8,589,247.56 
4,705,828.61 

$8,515,898.73 
4,722,736.86 

Net  operating  revenue 

Miscellaneou9  Income. 

Interest  on  depoeite   

Income    from    securities    owned 
Other  miscellaneous   income    .. 

$3,916,374.55 

$  6,367.93 
35,688.49 
21,426.08 

$3,883,418.95 

$  3,157.59 

47,682.66 

7,685.94 

$58,526.18 

$3,941,945.13 

$453,200.00 

$1,817,178.58 
150,487.53 

$1,967,666.11 
77,300.00 

$3,793,156.87 

$      110.79 

47,172.05 

3,232.19 

Total  miscellaneous  income 

$63,482.60 

$60,615.03 

Gross  income 

$3,979,857.06 
$402,000.00 

$3,843,671.00 

Deductions  from  Income, 
Taxes,  total   

$503,800.00 

Interest  on  funded  debt   

Interest  on  floating  debt    

$1,950,731.65 
49,162.21 

$1,719,964.65 
206,294.35 

Total  interest    

$1,909,893.86 
84,600.00 

$1,926,259.00 

126,600.00 

5,573.38 

Hents  for  leased  lines   

Other  deductions  from  income 

Total    deductions    

Net   income    

$2,486,493.86 
$1,493,363.19 

$387,462.76 
350,000.00 

$2,498,166.11 
$1,443,779.02 

$405,720.97 
350,000.00 
200,000.00 

$2,562,2.32.38 
$1,281,439.52 

$382,134.50 
350,000.00 

Disposition  of  Net  Income. 
Reserve    for    mortgage    sinkin*? 

funds    

Dividends — 7    per    cent   on    ^5,- 

000,000    first   preferred   stock 
Dividends — 1  per  cent  on  $20,- 

000,000  preferred   stock    

Totals    

$737,462.76 

$755,900.43 

292,212.58 

$955,720.97 

$488,058.05 
623,798.68 

$732,134.50 

$549,305.02 

462,139.24 

Surplus  for  year    

Surplus  beginning  year    

Surplus    before    making    profit 
and  loss  adjustments    

$1,048,113.01 

$1,111,866.73 

$1,011,444.26 
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United  Eailroads  of  San  Franciaco  Bubmitted  the  following 
statement,  showing  profit  and  loss  adjustments  for  the  fiscal  years 
ending  June  20,  1912,  1913,  and  1914: 


Item 

1012 

1913 

1914 

Surplus    before    making    profit 
and  loss  adjustments   

Pbofit  and  Loss  Adjustkeicts 
Credits. 

Profit  invested  for  sinking  fund 

Profit  from  sale  of  United  Rail- 
ways Investment  Company  de- 
benture  

$1,048,113.01 
$927,935.70 

$1,111,856.73 
$661,010.21 

$1,011,444.26 

$233,292.50 

21,900.00 

Settlement  of  account  with  Las- 
sen   Heights   Land   Company 
Refund  on  1906  taxes   

22.208.50 
20,899.29 

Closing  out  reserve  for  Park  & 
Ocean      Railroad      Company 
mortgage  

7,490.85 

Cancelation     of     United     Rail- 
roads bonds  purchased  below 
nar    

391,046.00 
25,083.33 

76,887.67 
4,000.00 

Cancelation   of  coupon   interest 

Closing  out  reserve  for  Market 
Street    Cable    Railway    Com- 
nanv  mortfiratre    

Adjustment    of    cables    acooimt 
Accounts  payable  written  off  . . 
Miscellaneous 

1,515.39 
129.50 

875.26 

611.87 

Total  credits   

$929,580.59 

$676,673.30 
1,122.23 

30,000.00 

$1,158,902.47 

$257,581.46 
1,076,711.70 

$306,403.01 

Debits, 

Depreciation    ( general )     

Accounts  receivable   

Depreciation    of    material    and 
supplies   

$255,201.75 
19,399.00 

13,260.91 

11,352.80 

Writing    down    value    of    sun- 
drv   securities    

Profits     from     cancelation     of 
bonds   applied   against   A.    & 
B 

391,046.00 
45,000.00 

29,999.00 
8,281.80 

Commission    

Reduction     to     nominal     value 
third     instalment    to    P.     P. 
I.    E 

Settlement  of  account  with  A. 
Baum   

Settlement  of  claim  with  United 
Railways  Investment  Company 

Renewals,  depreciation,  and  con- 
tin^xencies    

98,913.60 
427,507.79 

70,679.00 

49,009.00 

Discount    on    sales    of    Market 
Street    Railway    Company    5 
per  cent  bonds 

Reduction  to  nominal  value  ma- 
tured portion  of  subscription 
to  P.  P.  I.  E 

Total  debits   

$1,353,804.92 
424,314.33 

$1,808,619.96 
649,717.49 

$299,214.40 
7,188.55 

Credited    or    debited    to    profit 
and  loss  account   

Surplus  at  close  of  year 

$623,798.68 

$462,139.24 

$1.018.6.32.81 
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The  oompany  submitted  a  etatement  showing  the  payment  of 
dividends  from  1909  to  date  as  follows: 

For  the  fiscal  year  ending  June  30,  1909,  7  per  cent  on  $6,000,000 

first  preferred  stock   $360,000 

For  the  fiscal  year  ending  June  30,  1910,  7  per  cent  on  $6,000,000 

first  preferred  stock   360,000 

For  the  fiscal  year  ending  June  30,  1911,  7  per  cent  on  $6,000,000 

first  preferred  stock   350,000 

For  the  fiscal  year  ending  June  30,  1912,  7  per  cent  on  $6,000,000 

first  preferred  stock   360,000 

For  the  fiscal  year  ending  June  30,  1013 — 

7  per  cent  on  $5,000,000  first  preferred  stock   $360,000 

1  per  cent  on  $20,000,000  preferred  stock    200,000 

660,000 

For  the  fiscal  year  ending  Jime  3,  1914,  7  per  cent  on  $5,000,000 

first  preferred  stock 360,000 

At  the  hearing  in  this  matter,  the  report  of  Bion  J.  Arnold  to 
the  city  of  San  Francisco,,  da  ted  March  31,  1913^  was  submitted 
in  evidence.  Mr.  Bion  J.  Arnold,  in  his  report  on  the  "Improve- 
ment and  Development  of  the  Transportation  Facilities  of  San 
Francisco,"  in  speaking  of  the  dividends  paid  by  United  Rail- 
roads of  San  Francisco,  says: 

The  company's  financial  difficulties  of  1907  and  1908  were  un- 
doubtedly increased  by  its  heavy  dividend  declarations,  especially 
in  the  first  quarter  of  1906,  when  a  total  of  $1,020,000  was  de- 
clared. In  addition,  2  per  cent,  or  $400,000,  was  paid  after  the 
fire,  a  total  of  $1,420,000  for  the  fiscal  year,  or  7.1  per  cent  on 
the  preferred  stock.  The  net  surplus  for  1906  was  $877,140, 
which  would  have  enabled  the  company  to  declare  a  dividend  of 
4.38  per  cent  on  the  preferred,  so  that  approximately  39  per  cent 
of  the  dividends  must  necessarily  have  been  paid  from  accumu- 
lated surplus.  This  practice  has  also  been  followed  in  1908  and 
1910. 

By  reason  of  this  relation  between  surplus  and  dividends,  no 
attempt  has  been  made  in  this  report  to  indicate  true  profit  and 
loss  for  the  various  fiscal  years.  For  the  period  1903  to  1911, 
inclusive,  it  appears  that  the  total  dividends  as  reported  by  the 
company  aggregate  over  $860,000  more  than  the  cumulative  sur- 
plus from  operation,  considering  depreciation  as  an  actual  cash 
reserve  out  of  income.  This  means  that  unless  corresponding 
credits  were  properly  available  for  the  stockholders  from  sources 
other  than  actual  income,  these  excess  dividend  declarations  could 
not  have  been  founded  upon  true  earning  capacity  of  the  operat- 
ing property. 
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In  its  annual  report  for  the  year  ending  June  30,  1914,  United 
Hailroads  of  San  Francisco  submitted  the  following  statement  of 
assets  and  liabilities : 


Assets. 

Cost  of  road  

Cost  of  equipment   

General  expenditures    

Expenses  for  road  and  equipment  and  general 

expenses — ^leascMl   line    

Equipment  purchased  under  trust 

Other  Permanent  Investments. 

Stocks  owned « . . . 

Funded  debt  owned 


Cash  and  Current  Assets. 

Cash    

Bills  receivable    

Accounts   receivable    

Materials  and  supplies   

Prepaid    accounts    


Unadjusted  accoiuit    

Other  Assets. 
Sinking  and  other  special  funds 


Grand  total 


Liabilities. 
Capital  stock — ^first  preferred 

Capital  stock — preferred    

Capital  stock — common    

Funded  debt  


Current  Liabilities. 

Loans  and  notes  payable 

Accounts   payable    

Matured  interest  on  funded  debt  unpaid 

Pay  roUs   

Unclaimed  wages   

Advertising  contract  deposit    

Employees'  deposit   

Unredeemed   tickets    


Accrued  Liabilittes. 

Taxes  accrued  and  not  yet  due 

Interest  on  funded  debt  accrued  and  not  yet 

due    

Miscellaneous   interest   accrued   and   not  yet 

due    

Accrued  for  sinking  funds  not  yet  due 


Reserves 
Surplus 


Grand   total 


Item 


$60,975.97 

1C,.512.41 

176,075.14 

635,420.28 

14,0.>6.06 


$2,895,120.00 

546,839.70 

42,610.00 

151,009.45 

6,458.00 

50,000.00 

10,789.75 

7,221.55 


ToUl 


$82,419,471.63 

940,468.40 

855,378.40 
863,484.57 


902,645.86 
90,955.70 

2,074,930.37 


$88,147,334.93 

$5,000,000.00 
20.000,000.00 
18,800,000.00 
38,085,000.00 


$3,710,048.54 

$220,093.35 

425,056.65 

26,587.33 
80,402.11 

781,514.14 
1,018,6.32.81 


$88,147,334.93 


The  question  of  depreciation  charges  is  also  involved  in  this 


Digitized  by  LjOOQ IC 


m  RE  UNITED  KAILROADS.  1003 

investigation.  It  is  essential  to  distinguish  clearly  between  depre- 
ciation and  sinking  fund.  The  former  has  for  its  primary  object 
the  replacement  or  amortization  of  property  due  to  age,  use,  ex- 
piration, inadequacy,  and  obsolescence,  etc.,  whereas  the  purpose 
of  the  latter  is  to  retire,  pay,  and  discharge  indebtedness. 

Without  a  valuation  of  the  property  of  United  Bailroads  of  San 
Francisco,  it  is  impossible  to  determine  exactly  the  proper  charges 
incident  to  depreciation. 

The  company  submitted  a  statement  showing  that  from  Jan- 
uary 1,  1906,  to  June  30,  1914,  it  had  charged  on  account  of  de- 
preciation the  following  amounts : 

For  reserves  for  depreciation,  renewals,  and  contingencies  . . .  $2,678,588.42 

For  buildings  and  materials   800,568.69 

For  loss  on  equipment  sold   43,407.00 

For  loss  on  Panama- Pacific  Exposition  stock ^ .  79,008.00 

For  loss  on  temporary   frequency   changes    16,413.67 

For  loss  account  earthquake,  fire,  and  strike 1,646,472.06 

Total     $5,266,447.84 

The  depreciation  charges  during  the  past  three  years  have  been 
charged  against  profit  and  loss,  rather  than  operating  expenses. 

It  is  alleged  that  at  the  present  time  the  company  has  a  depre- 
ciation reserve  of  $450,000. 

Mr.  Black,  vice  president  and  general  manager  of  United  Rail- 
roads of  San  Francisco,  maintains  that  the  only  elem^its  of  the 
company's  property  as  to  which  a  depreciation  accoimt  may  prop- 
erly be  insisted  on  are  rolling  stock  and  buildings.  The  cost  oL 
repairing  track  and  paving  are  charged  directly  to  operating  ex- 
penses. He  contends  that  these  charges  cannot  be  taken  care  ?f 
through  a  depreciation  reserve.  On  the  rolling  stoek,  said  to  cost. 
$4,725,689,  Mr.  Black  would  charge  4  per  cent  depreciation^  or 
$189,027.56,  per  annum.  On  buildings,  the  reproduction  cost, 
of  which  is  given  at  $1,219,317,  he  would  charge  4  per  cent  de- 
preciation, or  $48,762.68.  On  miscellaneous  equipment  valued 
at  $50,000,  he  would  charge  4  per  cent,  or  $2,000.  The  total  de-^ 
preciation  charges  amount  to  $239,790.24. 

Mr.  Sachse,  chief  engineer  of  this  Commission,  stated  that  in: 
his  opinion  United  Bailroads  of  San  Francisco  should  charge  10- 
per  cent  of  its  gross  operating  revenue  to  depreciation  and  in- 
crease its  maintenance  charges  25  per  cent.    Mr.  Sachse  took  pcca- 
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sion  to  state  that  his  report  was  preliminary,  and  that  no  accurate 
figures  could  be  given  without  a  valuation. 

Evidence  was  introduced  showing  that  since  1902  United  Rail- 
roads of  San  Francisco  had  reconstructed  189.47  miles  out  of  a 
total  mileage  of  247.38  miles  of  single  and  second  track  in  the 
city  and  county  of  San  Francisco. 

The  company's  exhibit  No.  7  shows  that  on  or  before  July  1, 
1918,  it  plans  to  reconstruct  61  miles  of  track,  at  an  approximate 
cost  of  $1,522,989,  of  which  $527,075  will  be  charged  to  better- 
ments because  of  increase  in  weight  of  rail,  increase  in  cost  of 
paving,  etc.,  and  $995,914  to  operating. 

This  does  not  contemplate  any  additional  or  new  lines.  All 
improvements  are  to  be  made  out  of  income.  Should  the  proposed 
plan  be  execujted,  it  would  mean  an  annual  expenditure  of  $507,- 
663. 

The  company's  exhibit  'No.  9  shows  total  area  of  streets  to  be 
repaired  to  be  451,650  square  feet,  involving  a  total  cost  of  $32,- 
025. 

Mr.  D.  J.  McCoy,  superintendent  of  street  repairs  for  the  city 
of  San  Francisco,  testified  that  paving  remained  to  be  done  at  an 
estimated  cost  of  $1,000,000. 

Referring  to  the  company's  sinking  funds,  Mr.  Bion  J.  Arnold, 
in  his  report  on  "Transportation  Facilities  of  San  Francisco,"  on 
page  81,  says :  The  present  sinking  fund  requirements  will  prob- 
ably retire  $13,000,000  out  of  $40,000,000  now  outstanding, 
leaving  $27,000,000  unfunded  debt. 

Mr.  Arnold,  in  further  reference  to  the  same  matter,  says: 
The  sinking  fund  on  U.  R.  E.  4's  was  established  on  about  the 
usual  basis  for  long-term  franchise,  but  is  correspondingly  inade- 
quate for  short  terms  unless  franchise  extensions  could  practically 
be  guaranteed.  Under  existing  conditions,  a  sinking  fund  retir- 
ing nearly  50  per  cent  of  the  debt  is  needed — sufficient  at  least  to 
retire  the  fixed  property  in  the  streets  that  would  either  revert  to 
the  city  at  maturity  or  be  sold  on  a  salvage  basis.  The  17.  E.  R 
4's  sinking  fund  will  retire  only  about  one  third  of  the  entii*e 
issue  at  maturity,  assuming  its  Investment  entirely  in  these  same 
bonds  at  market  value.  The  retirement  by  this  method  is  exceed- 
ingly advantageous,  as  the  present  price  secures  about  a  6  per 
cent  interest  rate  to  the  credit  of  the  fund.    The  sinking  fund  on 
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the  Market  Street  Ry.  S'b  (1924)  can  only  retire  about  one  sixth 
of  the  issue  at  maturity,  providing  there  be  no  further  increase 
in  outstanding  bonds  of  this  series,  $10,000,000  of  which  are  yet 
unissued. 

In  the  matter  of  an  adequate  depreciation  account,  Mr.  Black, 
general  manager  of  United  Eailroads  of  San  Francisco,  estimated 
that  the  annual  allowance  therefor  should  be  $239,790.24.  Mr. 
Richard  Sachse,  chief  engineer,  employed  by  this  Commission, 
expressed  the  opinion  upon  his  preliminary  investigation  that  the 
depreciation  should  be  10  per  cent  of  gross  revenues,  which  would 
amount  for  the  fiscal  year  ending  June  30,  1914,  in  round  num- 
bers, to  $851,000.  Mr.  Bion  J.  Arnold  recommends  that  until 
the  property  is  reclaimed  from  its  run-down  condition,  a  depre- 
ciation reserve  annuity  of  8  per  cent  of  the  gross  revenues  should 
be  established,  which  for  the  fiscal  year  ending  June  30,  1914, 
would  amount  to  $681,000.  In  this  connection  Mr.  Arnold  says : 
An  average  depreciation  reserve  of  8  per  cent  has  been  main- 
tained since  the  consolidation.  None  was  charged  off  between 
1906  and  1909.  The  rate  6  per  cent  of  the  gross  earnings  per 
annum  now  established  (1910,  1911)  may  be  fair  for  the  prop- 
erty under  normal  conditions,  if  enough  is  spent  upon  mainte- 
nance, and  should  be  continued  on  a  cumulative  basis.  But  a 
higher  reserve  will  be  necessary  for  some  years — ^probably  8  per 
cent — ^until  the  property  is  reclaimed  from  its  present  run-down 
condition.  A  depreciation  and  renewals  reserve  should  be  always 
available  as  cash  or  quick  assets,  and  charged  against  income  as 
a  more  or  less  fixed  element  of  the  operating  account 

For  the  present  purposes,  this  company  should  maintain  a  de- 
preciation reserve  not  less  than  that  recommended  by  Mr.  Arnold, 
and  not  above  that  recommended  by  Mr.  Sachse  of  this  Commis- 
sion. 

For  the  fiscal  year  ending  June  80,  1914,  the  company  set 
aside  a  general  depreciation  reserve  of  $255,000.  The  necessi- 
ties of  the  present  situation  would  be  met  if  the  company  main- 
tained hereafter  for  a  period  of  three  years  a  depreciation  reserve 
of  $560,000.  This  figure  is  arrived  at  by  taking  the  amount  of 
the  depreciation  reserve  set  up  by  the  company  for  the  last  fiscal 
year  in  the  sum  of  approximately  $250,000  and  adding  thereto 
an  additional  sum  of  $300,000. 
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The  company  should  be  authorized  to  devote  $250,000  of  thi» 
depreciation  reserve  to  the  purposes  to  which  it  has  been  the  prao 
tice  to  devote  such  reserve.  The  balance  of  $300,000  per  year 
should  be  set  up  in  a  special  fund  in  a  bank  to  be  designated  by 
the  company,  the  money  in  this  fund  thereafter  to  be  expended  at. 
the  suggestion  of  the  company,  with  the  approval  of  this  Commis- 
sion, either  for  the  purpose  of  providing  improved  or  additional 
facilities  or  extensions.  This  fund  of  $300,000  should  be  set  up- 
in  toto  by  June  30th  of  the  year  1915  to  cover  the  current  fiscal 
year.  Thereafter  it  should  be  set  up  monthly,  and  a  report  there- 
of made  regularly  to  this  Commission. 

It  was  stated  in  the  order  calling  the  hearing  in  this  matter 
that  the  directors  of  this  company  should  either  restore  the 
$1,096,110.70,  which  Mr.  Calhoun  was  permitted  to  withdraw, 
or  present  a  plan  for  the  return  of  this  sum  or  a  like  amount.  At 
the  hearing  it  was  stated  that  a  plan  was  in  embryo  which  con- 
templated certain  surrenders  of  stock,  but  no  plan  has  been  for- 
mally presented  to  this  Commission. 

Those  who  have  charge  of  the  affairs  of  this  corporation  should 
proceed  by  whatever  means  may  be  at  hand  to  compel  a  restitu- 
tion, if  such  be  possible.  In  the  absence  of  such  a  restitution  or 
the  presentation  of  a  plan  which  will  bring  about  the  restoration 
of  the  funds,  this  Commission  will  not  look  with  favor  upon  any 
disbursement  by  this  company  in  the  form  of  dividends  of  its- 
stockholders. 

Provision  is  being  made  herein  for  a  depreciation  reserve  for 
a  period  of  three  years  only.  It  is  the  expectation  that  by  the  end 
of  the  three-year  period  a  complete  valuation  will  have  been  made 
of  this  utility,  and  the  Commission  will  have  come  into  posses- 
sion of  all  of  the  facts  bearing  upon  the  value  of  this  company's 
properties.  It  will,  therefore,  be  able  either  at  that  time  or  pre- 
vious thereto  to  issue  an  amended  order  prescribing  a  fixed  and 
definite  depreciation  account  to  be  maintained  regularly  by  this 
corporation. 

With  the  change  of  the  chief  executive  of  United  Railroads  of* 
San  Francisco  has  come  an  altered  attitude,  which  promises  hope* 
of  lasting  improvement  Mr.  Jesse  W.  Lilienthal,  recently  in- 
stalled as  president  of  United  Bailroads,  has  expressed  a  desire- 
to  co-operate  so  far  as  may  be  to  bring  about  what  may  be  deemed 
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the  necessary  requirements  of  public  utility  service.  The  partic- 
ular problem  before  this  utility,  however,  is  financial.  For  the 
present,  at  least,  it  seems  imperative  that  the  funds  of  this  corpo- 
ration be  conserved. 

In  conformity  with  the  views  herein  expressed,  the  following 
order  is  adopted: 

ORDER. 

The  Railroad  Commission  of  the  State  of  California  having 
instituted  on  its  own  initiative  and  investigation  into  the  financial 
condition  of  the  United  Railroads  of  San  Francisco,  and  the  order 
instituting  said  investigation  having  stated  that  the  accounts  of 
said  United  Railroads  of  San  Francisco  were  not  in  a  form  which 
truly  indicated  its  financial  condition,  and  such  order  having 
specified  that  an  inquiry  would  be  made  into  the  matter  of  the 
establishment  and  maintenance  of  a  depreciation  account  by  this 
company,  and  a  public  hearing  having  been  held  and  the  Commis- 
sion being  fully  apprised  in  the  premises. 

It  is  hereby  found  as  a  fact  that  the  accounts  and  books  of  ac- 
count now  kept  and  maintained  by  United  Railroads  of  San  Fran- 
cisco do  not  disclose  and  state  the  true  financial  condition  of  said 
company,  and  in  particular  said  accounts  and  books  of  account 
now  set  out  that  said  company  has  a  surplus,  whereas  it  is  hereby 
found  as  a  fact  that  said  company  has  a  deficit. 

It  is  hereby  further  found  as  a  fact  that  a  proper  and  adequate 
depreciation  account  to  be  set  up  and  carried  by  United  Railroads 
of  San  Francisco  is  the  sum  of  $550,000  per  annum. 

Basing  its  order  on  the  foregoing  findings  of  fact  and  on  the 
further  findings  of  fact  set  out  in  the  opinion  preceding  this  order. 

It  is  hereby  ordered  that  United  Railroads  of  San  Francisco 
establish  a  depreciation  account  amounting  to  $550,000  per 
annum  until  June  30,  1917,  or  until  the  further  order  of  this 
Commission. 

It  is  further  ordered  that  said  sum  of  $550,000  per  annum  be 
carried  and  set  up  in  a  depreciation  account  as  aforesaid,  and 
shall  be  set  aside  and  accrued  out  of  the  annual  earnings  of  said 
company.  Said  depreciation  account  shall  be  established  so  as  to 
show  an  appropriation  from  earnings  of  $550,000  not  later  than 
June  50,  1915,  and  thereafter  said  depreciation  account  shall  be 
credited*out  of  earnings  with  the  sum  of  $45,83'3.33  per  month, 
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up  to  and  including  June  30,  1917,  or  until  the  further  order  of 
this  Commission.  Money  accumulated  under  this  order  shall  be 
used  and  expended  as  follows : 

Three  hundred  thousand  dollars  per  annum  of  said  sum  shall 
be  placed  in  a  bank  or  banks  in  the  state  of  California  on  or  be- 
fore July  15,  1915,  and  thereafter  $45,833.33  per  month  shall  be 
placed  in  a  bank  or  banks  in  the  state  of  California,  said  money 
to  be  placed  in  said  bank  or  banks  within  fifteen  days  after  the 
last  day  of  each  month.  Said  sum  of  $300,000  per  annum  shall 
be  used  and  expended  only — 

(a)  For  the  construction  of  additional  facilities  or  extensions 
and  for  the  fulfilling  of  franchise  obligations  of  said  company. 

(b)  For  the  improvement  of  service. 

Said  sum  of  $300,000  per  annum,  or  any  part  thereof,  shall  be 
expended  only  after  United  Railroads  of  San  Francisco  has  sub- 
mitted a  statement  to  the  Railroad  Commission  of  the  State  of 
California  setting  out  the  purposes  for  which  it  is  proposed  to 
make  expenditures,  and  has  received  the  Commission's  author- 
ization approving  such  expenditures. 

Of  the  sum  of  $550,000  per  annum  hereby  ordered  to  be  car- 
ried in  the  depreciation  account,  $250,000  per  annum  thereof 
may  be  used  by  United  Railroads  of  San  Francisco  without  the 
further  order  of  the  Commission  for  the  customary  purposes  to 
which  its  funds  heretofore  accumulated  for  depreciation  have 
been  used. 

It  is  further  ordered  that  United  Railroads  of  San  Francisco 
shall,  within  thirty  days  from  the  date  of  this  order,  present  to 
the  Commission  for  its  approval  a  proposed  change  and  correction 
of  its  books  of  account,  which  shall  show  and  reflect  the  true  finan- 
cial condition  of  said  company  as  to  deficit. 


CALIFORNIA  RAILROAD  COMMISSION. 

m  BE  ATCHISON,  TOPEKA,  &  SANTA  FE  RAILWAY 
COMPANY. 

[Decision  No.  2406;  Application  No.  1624.] 

OrtMHnga  —  Steam  and  aMreet  railway  —  Paving  fkettoeen  tracks. 

Upon  granting  permission  to  a  steam  railroad  company  to  lay 
its  tracks  acToss  those  of  a  street  railway  company,  it  was  provided 
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that  the  ooBt  of  maintainmg  paving  between  tracks  at  Bach  eroesing 
should  be  borne  solely  by  the  former  company,  although  this  expense 
had  previously  been  borne  by  the  latter  company,  the  reason  for  the 
ruling  being  that  the  operation  of  locomotives  and  heavy  freight  equip- 
ment across  the  track  intersections  would  considerably  shorten  the  life 
of  the  pavement. 

Apportionment '^  Expense  of  croaeing  protection. 

In  granting  an  order  permitting  a  steam  railroad  company  to 
lay  its  tracks  across  those  of  a  street  railway  company,  the  California 
Conunissi<»i  will  not  apportion  the  expense  of  crossing  protection  where 
the  probability  of  maintaining  a  flagman  or  crossing  gates  is  remote, 
considering  the  speed  and  stoppage  restrictions. 

Crossings  —  Steam  and  street  railvoay  —  Agreement  as  to  dam^ages. 

In  granting  authority  to  a  steam  railroad  company  to  lay  its 
tracks  across  those  of  a  street  railway  company,  the  California  Commis- 
sion will  not  pass  upon  a  proposed  agreement  between  the  companies 
in  relation  to  their  liability  for  damages  in  case  of  accident,  since  it 
is  not  a  part  of  the  Commission's  duties  to  award  damages  in  such 
cases. 

[May  21„  1915.] 

Application  of  a  steam  railway  company  for  permission  to 
construct  a  spur  Irack  at  grade  in  and  along  Spear  street,  over 
and  across  Howard,  Folsom,  and  Harrison  streets  and  over  and 
across  the  tracks  of  the  United  Railroads  of  San  Francisco  at 
the  intersection  of  said  Spear  street  with  Howard,  Folsom,  and 
Harrison  streets,  in  the  city  and  county  of  San  Francisco^ 
granted. 

Appearances:  E.  W.  Camp  for  applicant;  W.  M.  Abbott  and 
Charles  N.  Black  for  United  Railroads  of  San  Francisco. 

Loveland,  Commissioner:  The  spur  track  which  it  is  pro- 
posed to  construct  under  this  application  enters  Spear  street 
south  of  Harrison,  and  follows  the  center  of  Spear  street  from 
a  point  near  the  center  of  Harrison  to  a  point  about  halfway  be- 
tween Howard  and  Folsom  streets,  where  it  swings  to  the  west 
side  of  the  street,  and  ends  about  60  feet  south  of  the  south 
line  of  Mission  street.  It  will  cross  Howard,  Folsom,  and  Har- 
rison streets  and  will  cross  a  double  track  line  of  the  United 
Railroads  on  each  of  these  three  streets.  The  franchise  for  the 
construction  of  this  spur  track  was  secured  from  the  city  and 
county  of  San  Francisco  by  Orville  0.  Pratt,  Jr.,  J.  A.  Folger  & 
Company,  and  the  Denman  Estate  Company  on  September  28, 
1914.     This  franchise  was  thereafter  assigned  to  the  applicant, 
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and  the  application  was  accompanied  by  a  copy  both  of  the  fran- 
chise and  of  the  assignment. 

The  applicant  was  unable  to  come  to  an  agreement  with  the 
United  Railroads  regarding  the  terms  upon  which  the  tracks  of 
that  company  should  be  crossed,  and  a  hearing  was  held  in  re- 
gard to  the  matter  on  May  10,  1915,  at  which  all  interested  par- 
ties were  represented. 

There  seems  to  be  no  doubt  that  this  spur  track,  with  its 
consequent  crossings,  is  needed.  The  industries  located  along 
Spear  street  are  at  present  unable  to  secure  spur-track  service, 
and  the  franchise  was  secured  and  the  spur  track  is  desired  by 
them  to  save  the  expense  and  inconvenience  of  handling  by 
teams.  The  United  Railroads  made  no  objection  to  the  appli- 
cation being  granted,  their  position  being  that  the  terms  upon 
which  the  crossings  of  their  tracks  should  be  made  should  be 
those  which  they  choose  to  impose  and  which  were  covered  in 
the  agreement  Counsel  for  the  United  Railroads  argued  that 
applicant  should  sign  the  agreement  submitted  to  it  without 
exception,  or  a  condemnation  suit  would  be  necessary.  It  is  not 
at  all  clear  to  me  that  there  would  be  cause  for  such  proceedings 
in  this  matter,  but  it  is  not  necessary  to  discuss  that  phase  of 
the  situation,  since  it  is  plain  that  the  Commission  must  first 
decide  that  the  crossings  may  be  made,  and  designate  the  point 
and  manner  of  the  crossings,  together  with  the  terms  of  their  in- 
stallation, before  the  courts  can  determine  the  amount  of  com- 
pensation to  be  paid. 

The  agreement  previously  mentioned  covers  in  full  the  terms 
upon  which  the  crossings  are  to  be  installed ;  the  terms  of  their 
operation,  maintenance,  and  protection;  and  it  is  acceptable  to 
the  Santa  Fe  except  for  three  clauses  which  appear  in  it  and 
which  it  will  be  necessary  to  discuss.  The  first  of  these  clauses 
(clause  2)  to  which  applicant  objects,  reads  as  follows: 

"The  parties  of  the  second  part,  for  themaelves,  their  heirs, 
successors,  and  assigns,  hereby  agree  to  install  and  maintain  the 
paving  between  the  rails  of  the  spur  track  and  2  feet  outside 
of  the  rails  in  a  manner  acceptable  to  the  authorities  of  the  city 
and  county  of  San  Francisco." 

It  is  the  contention  of  counsel  for  the  Santa  Fe  that  this  pav* 
ing  is  now  maintained  by  the  United  Railroads,  that  after  con- 
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struction  of  the  spur  track  across  the  tracks  of  the  United  Kail- 
roads  his  company  will  replace  this  paving  in  good  condition, 
and  that  the  United  Eailroads  will  find  themselves  put  to  no 
more  expense  in  this  regard  than  they  were  previous  to  the  con- 
struction of  the  spur  track.  Counsel  for  the  United  Railroads 
says,  on  the  other  hand,  that  the  operation  of  locomotives  and 
lieavy  freight  equipment  across  the  track  intersections  will  con- 
siderably shorten  the  life  of  the  pavement,  and  that  it  is  no  more 
than  fair  that  applicant  should  pay  for  the  maintaining  of  that 
pavement  after  the  spur  track  is  completed.  This  is  not  a  mat- 
ter involving  much  expense,  but  I  am  inclined  to  agree  with  the 
attorney  of  the  United  Railroads  that  this  paving  should  be 
maintained  by  the  applicant  company,  and  I  see  no  objection  to 
this  clause  as  it  now  appears  in  the  agreement 

Clause  6,  herewith  quoted,  is  the  second  clause  in  the  contract 
concerning  which  the  two  companies  failed  to  agree, 

"It  is  further  understood  and  agreed  between  the  parties  here- 
to that  if  at  any  time  in  the  future  proper  governmental  au- 
thorities, by  reason  of  the  installation  of  said  crossings,  require 
flagmen  to  be  stationed  at  any  of  the  said  crossings,  or  lights  or 
gates  to  be  installed  and  maintained  at  the  track  or  tracks  of 
either  party  or  both  parties  hereto  at  said  crossings,  then  the 
cost  of  the  wages  of  said  flagmen  and  the  cost  of  installation, 
maintenance,  and  operation  of  said  lights  and  gates  shall  be 
borne  solely  by  the  parties  of  the  second  part,  their  heirs,  suc- 
cessors, and  assigns,  who  shall  also  comply  with  all  regulations 
now  in  force  or  hereafter  passed  and  adopted  by  the  governmental 
authorities." 

The  operation  along  this  spur  track  will  at  no  time  be  carried 
on  at  a  speed  exceeding  5  miles  per  hour,  and  such  operation 
as  takes  place  over  it  is  confined  by  ordinance  to  the  hour?  be- 
tween 6  p.  M.  and  7  a.  m.  Mr.  Black,  on  behalf  of  tLe  Cnited 
Railroads,  stated  that  he  considered  the  operations  over  these 
crossings  would  be  safe  if  all  trains  and  cars  on  the  spur  track 
were  brought  to  a  full  stop  before  crossing  the  intersections,  and 
"flagged"  across,  and  if  operation  on  the  United  Railroads  were 
conditioned  upon  the  stopping  of  all  cars  immediately  before 
reaching  the  crossings,  and  not  passing  over  them  until  the  mo- 
torman  had  satisfied  himself  that  there  was  no  train  approaching 
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along  the  spur  track^  and  that  he  could  safely  do  so.  The  officials 
of  the  Santa  Fe  agreed  that  such  operation  over  crossings  of  this 
character  would  be  comparatively  safe,  and  I  am  likewise  of  this 
opinion.  In  view  of  this  fact,  the  prospect  of  any  governmental 
authorities  requiring  protection  at  these  crossings  seems  to  be 
very  remote,  and  a  discussion  as  to  who  should  stand  the  expense 
of  sudi  protection  as  may  be  ordered  seems  to  be  a  discussion  of 
a  moot  point,  rather  than  a  point  of  practical  importance  at  this 
time.  I  think  it  can  be  safely  assumed  if  at  any  time  crossing 
protection  is  required  there  will  be  some  regulating  body  to  which 
the  proper  division  of  expense  can  be  referred,  and  I  see  no 
reason  for  including  such  a  clause  in  an  agreement  between  the 
companies  at  this  time. 

Clause  7,  which  follows,  was  the  third  and  last  of  the  three 
clauses  to  which  the  Santa  Fe  objected  in  the  agreement  sub- 
mitted to  them. 

'The  parties  hereto  expressly  covenant  and  agree  that,  in  the 
event  of  a  collision  between  their  engines,  trains,  or  cars  at  said 
crossings,  or  in  the  event  of  accident  or  injury  to  person  or  prop- 
erty at  or  near  said  crossings,  caused  by  the  negligence  or  mis- 
conduct of  the  employees  of  any  of  said  parties,  or  by  defective 
equipment  used  by  any  of  the  said  parties,  the  party  whose  em- 
ployees and/or  equipment  are  alone  at  fault  shall  be  solely  re- 
sponsible for,  and  shall  settle  and  pay,  the  entire  loss,  damage, 
or  injury  caused  thereby,  and  shall  save  the  other  party  hereto 
harmless  therefrom.  In  the  event  that  such  collision  or  damage 
or  injury  to  person  or  property  is  caused  by  the  fault  of  em- 
ployees of  both  the  party  of  the  £rst  part  and  the  parties  of  the 
second  part,  their  heirs,  successors,  and  assigns,  or  in  the  event 
that  the  cause  of  such  collision  or  damage  or  injury  to  person  or 
property  is  so  concealed  that  it  cannot  be  determined  whose 
employee  or  employees  was  or  were  at  fault,  or  in  the  event  that 
defective  equipment  of  the  party  of  the  first  part  and  the  parties 
of  the  second  part,  their  heirs,  successors,  and  assigns,  contributed 
to  aaid  collision,  injury,  or  damage,  then  the  amount  of  the  dam- 
age shall  be  borne  equally  by  the  parties  legally  determined  to 
be  jointly  liable ;  the  object  of  this  provision  being  to  apportion 
responsibility  for  damage  between  joint  tort  feasors  because  of 
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the  absence  of  a  right  of  contribution  between  them  under  the 
law. 

''Each  party  hereto  covenants  and  agrees  that  it  will  forever 
indemnify  and  save  harmless  the  other  party  hereto,  his  or  their 
heirs,  successors,  and  assigns  from  and  against  any  and  all 
claims,  demands,  liabilities,  or  judgments  for  or  by  reason  of  any 
damage,  loss,  or  injury  the  risk  of  which  is  herein  assumed  by 
such  party,  and  also  from  and  against  any  and  all  claims,  de* 
mands,  liabilities,  and  judgments  on  account  of  any  death  or 
injury  or  damage  to  persons  or  property  the  liability  for  which 
is  herein  assumed  by  such  party;  and  such  party  agrees  to  pay, 
satisfy,  and  discharge  all  costs,  charges,  and  expenses  that  may 
be  incurred  and  any  judgments  that  may  be  recovered  by  rea- 
son thereof/^ 

It  is  not  a  part  of  the  Commission's  duties  to  award  damages 
in  case  of  accidents  on  or  between  carriers.  If  a  collision  or  ac- 
cident should  occur,  the  courts  would  determine  the  responsibility 
and  the  amount  of  damages ;  and  while  the  Commission  has  ap- 
proved agreements,  having  similar  clauses,  in  contracts  previously 
signed  and  submitted  to  it  for  approval,  it  cannot  undertake  to 
include  such  matters  in  cases  of  this  character,  where  it  is  called 
upon  to  decide  all  the  terms  under  which  the  tracks  of  one  com- 
pany shall  cross  the  tracks  of  another, 

I  recommend  the  following  form  of  order: 

ORDER. 

The  Atchison,  Topeka,  &  Santa  Fe  Eailway  Company,  a  cor- 
poration, having  applied  to  the  Commission  for  permission  to 
construct  its  spur  track  at  grade  in  and  along  Spear  street  and 
across  Howard,  Folsom,  and  Harrison  streets,  and  across  the 
tracks  of  the  United  Railroads  on  those  streets,  and  a  public 
hearing  having  been  held,  and  it  appearing  that  this  application 
should  be  granted,  and  that  the  conditions  under  which  the  cross- 
ings should  be  made  as  outlined  in  the  following  order  are  fair 
and  just  to  both  parties  and  to  the  public. 

It  is  hereby  ordered  that  permission  be  hereby  granted  the  At- 
chison, Topeka,  &  Santa  Fe  Eailway  Company  to  construct  its 
spur  track  at  grade  in  and  along  Spear  street  and  across  Howard, 
Folsom,  and  Harrison  streets  and  across  the  tracks  of  the  United 
Kailroads  on  those  streets  at  the  points  and  in  the  manner  shown 
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more  particularly  on  the  map  and  profile  accompanying  the  ap- 
plication. The  construction  in  and  along  Spear  street  and  across 
Howard,  Folsom,  and  Harrison  streets  shall  be  made  in  accord- 
ance with  the  permit  granted  by  the  board  of  supervisors  of  the 
city  and  county  of  San  Francisco  hereinbefore  mentioned. 

The  construction  of  this  spur  track  over  the  tracks  of  the 
United  Railroads  shall  be  made  in  accordance  with  the  follow- 
ing terms : 

(1)  The  applicant  shall  at  its  own  cost  and  expense  install 
the  crossings  at  the  points  hereinbefore  indicated  for  the  single 
track  steam  railroad  spur  over  the  tracks  of  the  United  Eailroads 
upon  the  grade  of  those  tracks  as  now  constructed  at  said  cross- 
ing points,  and  said  crossings  shall  be  in  accordance  with  the 
plans  and  specifications  to  be  approved  by  the  United  Railroads. 

(2)  The  applicant  shall  at  the  crossings  install  and  maintain 
the  paving  between  the  rails  of  the  spur  track  and  to  2  feet  out- 
side of  the  rails  in  a  manner  acceptable  to  the  authorities  in  the 
city  and  county  of  San  Francisco. 

(3)  The  applicant  shall  properly  maintain  and  keep  said 
crossings  in  first-class  condition  and  repair  without  expense  or 
cost  of  any  nature  to  the  United  Railroads,  and,  in  making  such 
repairs  as  may  be  necessary  from  time  to  time,  shall  interfere  as 
little  as  possible  with  the  regular  operation  of  the  cars  of  the 
United  Railroads.  If  the  applicant  shall  at  any  time  fail  to 
properly  maintain  said  crossings  to  the  satisfaction  of  the  United 
Railroads,  within  two  days  after  demand,  in  writing,  has  been 
made  upon  the  applicant  by  the  United  Railroads,  the  United 
Railroads  shall  have  the  right  to  perform  such  work  as  may  be 
necQssary  to  place  said  crossings  in  proper  condition  and  repair, 
and  the  entire  cost  and  expense  of  such  work  shall  be  borne  by 
the  applicant,  and  shall  be  paid  to  the  United  Railroads  upon 
receiving  a  bill  therefor. 

(4)  No  crossing  shall  be  installed,  nor  shall  the  rails  of  the 
United  Railroads  be  interfered  with,  until  after  notice  in  writ- 
ing to  the  United  Railroads,  and  the  installation  of  the  crossings 
shall  be  so  done  as  to  interfere  as  little  as  possible  with  the  cars 
of  thtj  Uiiited  Railroads  and  in  the  use  and  operation  of  its  cars 
and  trains  over  said  crossings.  The  cars  and  trains  of  the  United 
Railroads  shall  at  all  times  have  precedence,  and  all  enginei^ 
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trains,  motors,  and  cars  of  the  applicant  shall  be  brought  to  a 
full  stop  before  going  over  the  crossing  of  the  United  Railroads, 
and  shall  not  proceed  over  them  until  an  employee  of  applicant 
shall  have  gone  upon  the  crossing  and  ascertained  that  it  is  safe 
to  do  so.  All  trains,  motors,  and  cars  of  the  United  Railroads 
before  passing  over  these  crossings  shall  be  brought  to  a  full  stop 
in  such  manner  that  a  good  view  can  be  had  of  the  spur  track  in 
both  directions,  and  no  engine,  train,  motor,  or  car  of  the  United 
Railroads  shall  pass  over  the  crossing  until  after  it  has  been  as- 
certained that  it  is  safe  to  do  so. 

When  applicant  and  the  United  Railroads  are  mentioned  in 
this  order,  the  heirs,  successors,  and  assigns  of  these  companies 
arc  also  included. 

The  Commission  reserves  the  right  to  make  such  further  orders 
relative  to  the  location,  maintenance,  operation,  and  protection 
of  these  crossings  as  to  it  may  appear  to  be  right  and  proper,  and 
to  revoke  its  permission  if,  in  its  judgment,  the  public  conven- 
ience and  necessity  demand  such  action. 

The  foregoing  opinion  and  order  are  hereby  approved  and  or- 
dered filed  as  the  opinion  and  order  of  the  Railroad  Commission 
of  the  State  of  California. 


MISSOURI  PI7BLIG  SERVICE  COBfMISSION. 

COMMERCIAL  CLUB  OP  CHARLESTON  et  al. 

V. 

MISSOURI  PUBLIC  UTILITIES  COMPANY. 


IN  RE  MISSOURI  PUBLIC  UTILITIES  COMPANY. 
[Case  Nob.  105  and  2S3.] 

ComnUstdons  —  Jurisdiction  —  Ice  companies* 

The  Missouri  Commission  is  without  jurisdiction  to  determine 
the  reasonableness  of  rates  for  the  manufacture  and  sale  of  ice. 
Pleadings  —  Complaint  —  Sufjlciency  —  Amendment, 

A  complaint  in  which  the  statutory  requirement  as  to  the  nun^ 
ber  of  complainants  was  not  complied  w^ith  was  held  sufficient  upon 
amendment  in  which  the  requisite  number  of  complainants  were  joined. 
Valtiation'—BooJc  value  >— Assets  not  representing  investments. 

In  arriving  at  the  present  holdings  of  an  electric  company  in  a 
rate  proceeding  the  sum  of  $161,735.20  was  held  properly  rejected  by 
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the  Commissioii's  acoountfiBt,  it  appearing  that  the  property  had  been 
acquired  from  another  company,  the  assets  and  liabilities  of  which 
were  carried  on  the  books  at  $121,572.56,  and  that  on  the  following 
day  they  appeared  upon  the  books  of  the  company  acquiring  the  prop- 
erty at  $253,307.76,  the  difference  representing  no  aoioai  invoBtment. 

Depreciation'^ Accrued'^ Vol    caiwidered    in    deiermining    original 
cost. 

While  there  may  be  a  serious  question  as  to  how  much  the  value 
of  the  property  of  a  public  service  corporation  has  been  decreased  by 
the  accrued  depreciation,  it  is  not  proper  to  consider  the  accrued  de- 
preciation which  has  not  been  covered  by  replacements  actually  made 
in  arriving  at  ^'original  cost  to  date,"  or  actual  investment. 

Valuation -^  Purchase  price -^^  Fair  present  valtie. 

It  cannot  be  assumed  in  a  rate  proceeding  that  the  purchase 
price  and  the  fair  present  value  of  a  public  service  property  are  iden- 
tical, since  matters  other  than  fair  present  value  are  determinative  of 
the  purchase  price. 

Depreciation  —  Ac€n'ued  —  Effect  on  present  value  in  rate  proceedings. 
Accrued  depreciation  must  be  taken  into  consideration   in  de- 
termining the  present  value  of  the  property  of  a  public  service  corpo- 
ration in  a  rate  proceeding. 

Witnesses  —  Commission    engineers  -*  Bias. 

Wliile  the  engineers  of  the  Missouri  Commission  are  in  the  po- 
sition of  impartial  and  unprejudiced  witnesses  as  between  the  public, 
on  one  hand,  and  the  utilities,  on  the  other,  the  Commission  will, 
nevertheless,  scrutinize  their  testimony  to  discover  to  what  extent  it 
is'  based  upon  facts,  and  to  determine  w^hether  there  is  sufficient  evi- 
dence to  change  their  conclusions. 

Valuation '^  Land -^  Weight  of  evidence  as  to  value. 

Considerable  weight  should  be  given  to  testimony  as  to  the 
value  of  real  estate  by  one  familiar  with  land  ralues  in  the  locality 
in  which  the  public  service  property  is  located. 

Valuation  •^Buildings  "-Weight   of  testimony. 

Opinions  as  to  the  value  of  buildings  based  upon  a  cursory 
examination  and  upon  measurement  and  a  certain  unit  value  per  cubic 
foot  will  not  be  given  as  much  consideration  by  the  Missouri  Commis- 
sion as  detailed  estimates  by  its  engineers  based  upon  the  number  of 
bricks  in  the  building,  the  weight  of  steel  in  the  trusses,  the  cubic 
yards  of  concrete,  and  prices  of  labor,  etc. 

Depreciation  -*  Accrued  —  Boilers. 

Accrued  depreciation  must  be  taken  into  consideration  in  a 
valuation  of  boilers  for  rate-making  purposes. 

Apportionment  —  Boilers  —  Used  for  electric  and  ice  plant. 

Boilers  used  in  the  service  of  the  electrical  and  ice  departments 
of  a  public  utility,  must  be  properly  apportioned  between  them  in  a 
rate  proceeding. 

Valuation  ^  Property  not  used  in  service. 

Supplies  for  electric  wiring  and  merchandise  sale  should  not  be 
taken  into  consideration  in  arriving  at  the  fair  present  value  of  the 
property  of  an  electric  corporation  for  rate  purposes. 
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raltuitlon  —  Overfiead  estpenses  —  Afnount. 

In  the  Tftluation  of  the  property  of  an  electric  corporation  for 
rate  purpoaea,  an  allowance  in  unit  prices  of  10  per  cent  for  general 
contractor's  profit,  and  an  additional  allowance  of  overhead  expenses 
on  land  of  9  per  cent  made  up  of  interest  during  construction  6  per 
cent,  taxes,  i  per  cent,  legal  and  organization  expenses  2^  per  cent, 
and  an  allowance  of  overhead  expenses  on  electrical  transmission  and 
distribution  system,  buildings,  and  miscellaneous  structures  and  power 
plant  equipment,  of  15  per  cent,  made  up  of  engineering  5  per  cent,  in- 
terest during  construction  3  per  cent,  omissions  and  contingencies  3 
per  cent,  insurance  1^  per  cent,  and  legal  and  organization  expenses 
2}  per  cent,  was  held  ample. 

ValMaUoU'^Warlcino  capital. 

In  a  valuation  for  rate  purposes,  an  allowance  of  $1,000  cash 
working  capital  in  addition  to  supplies  already  included  as  current 
assets,  such  allowance  being  approximately  one  twelfth  of  the  yearly 
operating  expenses  of  an  electric  utility,  was  held  sufficient. 

Valuation '^  Going  value. 

In  a  valuation  for  rate  purposes,  the  Missouri  Commission  will 
sot  attempt  to  fix  a  separate  and  distinct  sum  for  going  value  or  in- 
tangible value,  but  will  take  into  account  the  fact  that  the  plant  was 
in  successful  operation  as  a  going  concern. 

Apportionment '^ Operating  expenses'^ Coat  of  coal. 

The  cost  of  coal  was  apportioned  between  the  ice  and  electric  de- 
partments  of  a  public  service  corporation  in  a  rate  proceeding  on  the 
basis  of  one  fourth  of  a  pound  of  coal  to  produce  one  pound  of  ice. 

Accounting '^  Cost  of  hay. 

The  cost  of  hay  used  at  an  electric  station  is  chargeable  to  sta- 
tion expense  account,  and  not  to  labor. 

Accounting '^  Replacement  of  boiler, 

A  boiler  purchased  to  replace  another  is  chargeable  against  sur- 
plus, where  no  depreciation  reserve  account  is  kept,  and  is  not  an  oper- 
ating expense  chargeable  to  maintenance. 

Apportionment  —  General  expenses  —  Methods. 

For  the  purpose  of  determining  the  reasonableness  of  rates  of 
one  of  two  departments  of  a  public  service  corporation,  an  apportion- 
ment of  general  expenses  between  them,  item  by  item^  is  preferable  to 
a  lump  percentage  assignment  to  each  department. 

Return -^  Operating  expenses '-^  Charges  made  by  holding  company. 
Charges  made  by  holding  companies  for  managerial  or  other  out- 
side services  should  be  based  upon  the  reasonable  cost  of  such  neces- 
sary service  when  rendered  by  employees  of  the  company,  but  a 
Commission,  although  not  satisfied  with  the  reasonableness  of  the  prin- 
ciples involved,  may  allow  such  charges  when  justified  by  savings 
effected  thereby. 

Return  —  Operating     expenses  —  Comntission     expenses  —  Amortiza^ 
tion. 

The  sum  of  $110  for  the  amortization  of  the  cost  of  a  valu- 
ation proceeding  before  the  Missouri  Commission  was  allowed  as  an 
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operating  expense,  although  the  Commission  stated  that  such  aUov* 
ancc  might  more  properly  appear  under  contingencies. 
ReHirU'^Allowanee  for  surplus  oonHnaeneies  and  depreciation. 

Having  included  an  item  '^shortage  of  inventory"  and  the  amor- 
tization of  Public  Service  Commission  expenses,  in  the  operating  ex- 
penses of  public  service  corporation  in  a  rate  proceeding,  it  was  held 
that  3  per  cent  of  the  fair  present  value  of  an  electric  company's  prop- 
erty was  suflScient,  in  the  absence  of  exact  evidence,  as  a  reservation 
out  of  income  for  surplus  and  contingencies. 

Return  —  Reasonableness  —  Percentage. 

The  rate  of  return  of  7^  per  cent  on  the  value  of  an  electric  oom< 
pany's  property  was  held  to  be  reasonable,  although  the  rate  of  in- 
terest on  money  in  the  section  of  the  state  in  which  the  utility  was 
located  was  S  per  cent,  where  such  items  as  taxes,  insurance,  etc,  as 
well  as  details  of  management,  were  included  in  the  operating  expenses 
of  the  utility. 

Rates  —  Electricity  —  Reasonableness, 

A  suggested  schedule  for  residence  and  commercial  electric  light- 
ing, showing  a  relatively  high  maximum  rate  of  15  cents  per  kilowatt 
hour  with  an  abrupt  drop  to  4  cents  per  kilowatt  hour  for  excess  of 
sixty  hours'  use  of  the  assessed  or  measured  demand,  coupled  with  a 
minimum  diarge,  makes  a  wider  difference  betwe^i  the  two  rates  than 
there  should  be,  based  on  actual  demand  and  actual  hours  used. 

Rates  —  Electricity  —  Power, 

Rates  for  i>ower, — essentially  long  hours-use  service  and  prob- 
ably lower  daytime  use, — should  preferably  be  lower  than  the  rates  for 
lighting. 

Rates  —  Electricity  —  CooMng, 

Rates  for  electricity  used  for  cooking,  while  considered  to  be 
low,  were  allowed  to  stand  where  it  appeared  that  the  amount  of  such 
service  was  small  and  the  rates  were  not  low  enough  to  cast  the  bur- 
den of  cost  upon  other  consiuners. 

Rates -^  Electricity --^  Minimum  charge, 

A  charge  for  electric  service  of  76  cents  per  month  for  resi- 
dence lighting  consumers,  and  $1  per  month  for  commercial  lighting 
consumers,  and  $1  per  month  per  kilowatt  connected,  for  power  serv- 
ice, was  found  to  be  a  reasonable  minimum  rate. 

Payment  —  Discount  —  Discrimination, 

A  discount  of  1  per  cent  for  prompt  payment  of  biUs  is  un- 
objectionable though  a  discount  of  not  exceeding  10  per  cent  is  pref- 
erable, but  a  "sixe  of  bill  discount"  which  is  in  the  nature  of  a  dis- 
coimt  for  quantity  is  objectionable  in  that  it  may  result  in  discrimi- 
nation. 

[April  24,  1915.] 

Proceedtxgs  to  determine  the  reasonableness  of  the  rates  of 
the  Missouri  Public  Utility  Company  and  for  the  determina- 
tion of  the  value  of  its  property ;  fair  present  value  of  property 
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used  and  useful  in  supplying  electricity  in  the  city  of  Charles- 
ton as  of  May  31,  1914,  found  to  be  $58,000,  for  rate-making 
purposes. 

Appearances:  J.  M.  Haw  for  complainant;  I.  R.  Kelso  for 
defendant. 

Shaw,  Commissioner:  I.  On  August  7,  1913,  the  Charles- 
ton Commercial  Club,  complainant,  through  its  appointed  com- 
mittee, L.  T.  Berthe,  I.  N.  Smith,  and  Kenneth  Anderson,  filed 
complaint  against  the  defendant  herein,  the  Missouri  Public 
Utilities  Company,  a  domestic  corporation,  engaged  in  business 
as  an  electrical  corporation  in  the  city  of  Charleston,  Missouri, 
alleging,  among  other  things,  ^'that  the  charges  made  and  de- 
manded by  the  said  defendant  company  for  electricity  and  other 
services  rendered  by  it  are  unjust  and  unreasonable,  in  violation 
of  f  1  of  §  68,  article  4,  of  the  Public  Service  Commission  law 
of  the  state  of  Missouri,  in  that  said  company  charges  a  mini- 
mum rate  for  electricity  that  is  not  based  on  the  amount  of  cur- 
rent and  service  furnished,  and  that  it  is  not  the  same  to  all  users 
of  electricity,  and  for  which  there  is  no  provision  in  law,  and 
charges  a  greater  rate  than  is  reasonable  for  electricity  fur- 
nished." And  that  defendant's  rates  for  electricity  are  unjustly 
discriminatory  "in  that  it  charges  some  persons  a  higher  rate 
and  price  for  electricity  than  it  charges  others  using  the  same 
number  of  kilowatt  liours,  and  in  that  said  company  charges  a 
minimum  rate  of  $1  per  month  for  stores  and  residences,  and 
charges,  collects,  and  receives  $10  per  month  minimum  rate 
where  no  lights  are  burned  during  the  summer  to  the  opera 
house."  A  further  complaint  as  to  excessive  charges  and  un- 
just discrimination  in  the  sale  of  ice  was  eliminated  at  the  first 
hearing,  on  the  ground  of  this  Commission's  not  having  jurisdic- 
tion as  to  the  manufacture  and  sale  of  ice. 

Defendant  answering,  pleads  that  the  complaint  as  filed  is  not 
a  complaint  in  contemplation  of  law,  and  is  insufficient ;  denies 
that  it  is  violating  T  2,  §  68,  article  IV.,  of  the  Public  Service 
Commission  law  of  this  state;  denies  that  it  is  unjustly  discrimi- 
nating in  its  scale  of  minimum  charges,  and  "said  company  fur- 
ther states  that  it  is  now  preparing  a  new  schedule  of  rates  for 
said  city  to  be  submitted  to  this  Commission  for  its  approval." 
In  regard  to  the  sufficiency  of  the  complaint,  leave  was  given  to 
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amend  the  complaint^  and  thereafter  some  seventy  consumers 
and  prospective  consumers  of  electricity  joined  in  the  complaint, 
complying  with  the  requirement,  "not  less  than  twenty-five  con- 
sumers," provided  in  §  81  of  the  Public  Service  Commission 
law. 

On  the  17th  day  of  February,  1914,  an  order  was  issued  by 
this  Commission  for  an  inventory,  audit,  and  appraisal. 
".  .  .  The  Commission  proposes  to  ascertain  the  value  of  the 
electric  light  plant  of  the  Missouri  Public  Utilities  Company,  lo- 
cated at  Charleston,  Missouri,  in  order  that  the  Commission  may 
be  enabled  to  determine  the  reasonableness  of  the  rates  now  be- 
ing charged  by  said  company,  and  to  fix  reasonable  maximimi 
rates  to  be  hereafter  charged  by  said  company  for  electric  energy 
furnished  its  customers;"  and  providing  further  therein  for  the 
details  of  the  inventory,  audit,  and  appraisal,  and  for  a  public 
hearing  with  due  notice.  This  order  was  given  a  case  number, 
283,  and  was  thereafter  consolidated  and  heard  with  case  No. 
105.  Case  Ko.  105  was  heard  before  Chairman  Atkinson  at 
Charleston,  Missouri,  on  November  21,  1913,  and  continued 
with  leave  to  offer  further  evidence,  defendant  to  file  new  sched- 
ule of  rates  and  submit  statements  showing  the  value  of  the 
plant,  its  income,  expenses,  etc.  Following  correspondence  of 
the  Commission  with  complainant  and  defendant,  new  schedules 
of  rates  were  filed,  effective  January  1,  1914,  and  to  be  in  effect 
thereafter  "until  new  rates  are  constructed  as  the  result  of  the 
Commission's  investigation."  Complainant  filed  objections  to 
these  new  rates  and  against  allowing  them  to. go  into  effect. 

Depositions  were  taken  on  behalf  of  defendant  at  Cape  Gir- 
ardeau, August  27,  1914;  at  Chicago,  September  5,  1914;  at 
Cape  Girardeau,  September  7,  1914;  at  St  Louis,  September  10, 
1914,  and  at  New  York  city,  September  18,  1914;  and  read 
into  the  record  at  a  hearing  in  Jefferson  City,  September  23, 
1914,  at  which  time  cases  105  and  283,  as  consolidated,  were 
heard  before  the  Conunission.  On  November  30,  1914,  these 
cases  were  argued  orally  and  submitted,  together  with  able  briefs 
on  behalf  of  complainant  and  defendant  filed  thereafter,  and  are 
now  before  us  for  decision. 

The  issues  in  these  eases  are,  as  to  the  present  fair  value  of  de- 
fendant's property,  devoted  to  the  public  use  in  supplying  elee- 
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tricity  to  consumers  at  Charleston,  Missouri;  the  reasonableness 
of  defendant's  rates  for  electricity  at  Charleston ;  unjust  discrim- 
ination among  consumers  in  the  same  class,  that  is,  questioning 
the  equitable  adjustment  of  the  rates;  and  as  to  the  reason- 
able maximum  rates  to  be  fixed  by  the  Commission  for  the  sup- 
ply of  electricity  by  defendant  in  Charleston. 

To  determine  the  issues,  we  proceed  to  a  consideration  of  the 
evidence,  its  weight  and  bearing  on  the  present  fair  value  of  de- 
fendant's property  located  at  Charleston,  Missouri,  which  is  used 
and  useful  in  supplying  electricity,  and  on  the  reasonableness 
and  equitable  adjustment  of  defendant's  rates  for  electricity. 

II.  The  property  involved  in  these  cases  has  been  owned  and 
controlled  by  several  individuals  and  companies,  which  in  the 
early  years  met  with  vicissitudes  and  reverses.  The  evidence  dis- 
closes that  a  corporation  was  formed  about  1887,  which  built  an 
electric  plant  in  Charleston,  Missouri,  at  a  cost  of  some  $11,000. 
This  plant  was  sold  at  auction  in  1889  for  some  $5,000,  and 
after  operating  a  few  years  was  again  sold  at  auction  for  some 
$2,200.  In  1901,  Mr.  R.  B.  Boyce,  the  present  manager,  bought 
a  one-half  interest  in  the  plant  for. $5,000,  and  has  been  the 
manager  of  the  property  since  then,  the  other  half  interest  was 
then  owned  by  one  Handy  Moore.  At  this  time  (1901)  the 
electric  generating  apparatus  consisted  of  a  high  speed  Weston 
engine,  a  thirty-five  ampere,  1,100  volt  generator,  and  service  was 
furnished  from  "darkness  to  midnight'^  only.  The  city  street 
lighting,  four  residences  and  a  few  stores  were  customers.  In 
that  year  the  city  council  annulled  a  portion  of  the  street  light- 
ing contract,  reducing  the  payments  from  $160  to  $100  per 
month,  the  total  revenue  of  die  plant  approximating  $350  a 
month.  In  1902  the  property  suffered  a  fire  loss,  the  extent  of 
which  is  not  in  evidence,  but  defendant  states  in  regard  to  this : 
''This  was  in  1901.  Shortly  after  this  transfer,  the  purchasers 
sustained  a  fire  loss,  and  during  the  year  1902  Mr.  Boyce  and 
Mr,  Moore  not  only  repaired  the  fire  loss,  but  took  out  all  the 
old  machinery  and  installed  a  practically  new  plant."  In  1904 
the  Southeast  Missouri  Ice,  Light,  &  Power  Company  was  or- 
ganized and  took  over  the  property.  The  capital  stock  of  this 
company  was  $100,000,  and  was  paid  up  50  cents  on  the  dollar 
in  property  and  cash,  the  exact  amr^unt  of  each  not  being  in  eyi- 
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dence.  The  old  Weston  United  States  generating  unit  was  aban- 
doned and  superseded  by  the  present  St.  Louis  Corliss  engine 
No.  2,  driving  a  ninety-kilowatt  General  Electric  1,100-volt  al- 
ternator. 

The  ice  machine  in  use  at  present  was  installed  at  this  time, 
also  a  Fricke  return  tubular  boiler.  This  is  the  boiler  which 
was  replaced  early  in  the  year  1914;  the  other  boiler  was  an  IS 
foot  by  72  inch  unit,  make  unknown.  In  1908  the  plant  was 
partially  burned,  fire  destroying  the  power-house  building  and 
the  ice-machinery  condensing  equipment,  and  inflicting  other 
damages  to  the  machinery.  The  plant  was  rebuilt  1908  to  1910 
with  a  new  and  larger  building  and  machinery,  which  is  sub- 
stantially that  shown  by  the  present  inventory.  At  the  same 
time  the  pole  line  and  distribution  system  were  practically  re- 
built. In  1908,  also,  the  present  ten-year  street  lighting  eon- 
tract  was  made,  and  the  franchise  renewed  for  twenty  years, 
and  twenty-four  hour  service  inaugurated.  In  March,  1913, 
or  shortly  prior  thereto,  the  property  was  purchased  by  the  pres- 
ent owner,  the  Missouri  Public  Utilities  Company,  which  is  a 
domestic  corporation,  having  utility  properties  at  Cape  Girar- 
deau, Webb  City,  Poplar  Bluff,  and  Sikeston,  besides  this  prop- 
erty at  Charleston. 

The  stock  of  the  Missouri  Public  Utilities  Company  is  con- 
trolled by  a  holding  company,  the  United  States  Public  Service 
Company,  a  foreign  corporation,  the  stock  of  which  is  controlled 
by  the  Light  &  Development  Company,  a  domestic  corporation, 
which  also  controls,  manages,  and  operates  the  properties  of  the 
Missouri  Public  Utilities  Company.  "The  officers  of  the  Mis- 
souri Public  Utilities  Company*  and  of  the  United  States  Public 
Service  Company  are  made  up  from  the  same  individuals  or  set 
of  individuals  comprising  the  officers  of  the  Light  &  Development 
Company.  The  Missouri  Public  Utilities  Company  pays  no 
salary  to  any  of  its  officers, — all  of  this  expense  is  paid  by  the 
Light  &  Development  Company." 

III.  Defendant  operates  in  Charleston  an  electric  light  plant, 
manufactures  and  sells  ice,  does  a  retail  coal  business  and  an 
electric  merchandise  business,  besides  maintaining  public  scales. 
The  public  scales  and  retail  coal  business  are  located  on  the  same 
tract  of  land  as  the  power  house,  and  the  retail  coal  business  has 
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the  advantage  of  a  railroad  switch,  which  is  also  of  use  to  the 
company  in  its  electric  and  ice  business  in  the  receiving  of  coal. 
The  electric  generating  plant  and  the  ice  taanufacturing  plant 
are  located  in  the  same  building,  the  power  house,  which  has 
four  separate  divisions — an  ice  storage  room,  used  for  the  ice 
department  alone ; .  ice  tanks,  used  for  the  ice  department  alone ; 
a  boiler  room,  which  supplies  steam  to  the  engines  driving  elec- 
tric generators,  and  also  to  the  ice  machinery;  and  an  engine 
room,  in  which  are  two  electric  generating  units  and  the  ice 
machine  used  for  manufacturing  ice.  So  that  it  becomes  neces- 
sary to  separate  and  determine  the  present  fair  value  of  that 
part  of  defendant's  property  located  at  Charleston,  Missouri, 
which  is  used  and  useful  in  supplying  electricity,  including  that 
part  of  the  property  used  in  common  in  defendant's  several  busi- 
nesses in  Charleston,  which  is  reasonably  assignable  to  its  busi- 
ness of  supplying  electricity,  but  leaving  out  of  consideration 
that  part  of  defendant's  property  used  in  its  ice,  retail  coal, 
scale,  and  electric  merchandising  business,  as  well  as  to  make  a 
separation  of  the  income  and  expenses  of  defendant's  separate 
businesses,  in  order  to  arrive  at  the  income  from  electricity  sup- 
ply and  the  expenses  properly  assignable  thereto. 

IV.  The  capital  stock  of  the  Missouri  Public  Utilities  Com- 
pany totals  $1,000,000,  divided  into  10,000  shares  of  $100  each, 
issued  against  the  properties  at  Gape  Girardeau,  Webb  City, 
Poplar  BlufF,  Sikeston,  and  Charleston,  and  bonds  to  the  amount 
of  $600,000  have  been  issued  by  this  company ;  $150,000  of  stock 
and  $100,000  of  bonds  were  issued  against  the  Charleston  prop- 
erty, this  property  being  described  and  valued  on  the  books  of 
the  company  as  follows :  ^'Keal  estate  and  buildings,  actual  cash 
value  at  Charleston,  $30,000 ;  boilers,  generators,  ice-making  and 
other  machinery,  poles  and  wires^  •  transformers,  meters,  and 
lamps,  franchise  granted  to  Southeast  l^J^QOiin*^  Light,  & 
Power  Company,  now  owned  by  this  company,  actual  cash  value 
at  Charleston,  $220,000."  An  audit  of  defendant's  books  and 
records  as  of  May  31,  1914,  was  made  by  the  Commission's  ac- 
counting sfaff,' and  showed  a  total  property  and  plant  investment 
of  $84,751.77,  and  an  electric  property  and  plant  investment  of 
$67,696.40. 

P.U.R.'16C.— 65. 
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"Our  report  on  the  present  holdings  of  the  company  follows: 

PIJkNT  INVESTMENTS:    $84,761.77. 


This  amount  is  made  up  as  follows: 
Electrio  Plant  Investment: 

Original  purchase  priee    

$27,600.00 

Real  estate    

1,075.00 

Sundry  items  of  material  and  labor 

7,684.71 

Meters  and  transformers  

6,667.44 

$4,833.90 

1,850.00 

145.70 

2,412,27 

Reoonstruotion  of  Electric  Plant  during   the 
Years   of   1908   and   1909:    

$41,91746 

Dynamo,  switch  board  and  generator    .. 
Heavy  duty  engine   

Sundry  items  of  material   and  labor    .. 

Less : 

Value  of  plant  recovered $686.47 

Amount  charged  to  profit  and  loss    600.00 

$9,241.87 
1,186.47 

Cost  of  rebuilding  plant  subsequent  to   fire, 
including    cost    of    building,    installation 
of    ice   machinery,    boilers,    and    engines: 
$15,245.71,  one  half  of  which  was  charged 
to  Ice  Plant  Investment   

$8,055.40 
7,622.86 

1 

Total  charge  account  of  reoonstruction  . . 

15,678.25 

Total  electric  plant  investment    .... 

$67,696.40 

Ice  Plant  Investment   

$18,404.32 
7,622.86 

One-half  cost  of  rebuilding  plant   subsequent 
to  fire,  including  cost  of  building,  instal- 
ling ice  machinery,  boilers,   and  engines 

21,027.18 

$380.86 

768,50 

131.15 

1,277.60 

1,018.87 

1,078.67 

409.19 

676.10 

333.00 

55.46 

OenenU  Equipment: 

Wagon    scales    

$78»622.68 

Office  furniture  and  fixtures 

Plant  furnittire  and  fixtures   

Live  stock 

Office  building  (one-third  interest)    

Pumps    , •.. 

Switch     

Tools   

Automobiles    

Tilinsr   

■*"***o     •.•».••..... 

e4».i9 

Total  plant  investment,  per  balance  sheet 

$84,761.7r 
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This  report  on  the  present  holdings  of  the  company  was  taken 
from  the  balance  sheet  of  May  31,  1914,  as  shown  on  defend- 
ant's books  as  follows : 

BALANCE  SHEET  OF  THE  MISSOURI  PUBLIC  UTILITIES  COMPANY'S 
INVESTMENT  IN  THEIR  CHARLESTON,  MISSOURI,  PLANT- 
MAY  31, 1914. 


ASSETS. 

Investment  in  Plants  and  Eguiptnent: 

Electric  plant  InveBtment   •••• 

$57,595.40 

21,027.18 

6,129.19 

• 

Ice  plant  investment    ...•• 

General   equipment    .•... 

$84,751.77 
161,735.20 

Amount  added  to  Plant  Account: 

Ab  at  March  1,  1913,  representing  excess 
of  liabilities  over  assets 

Current  Assets: 

Materials  and  supplies  ..». r  -  - 

$3,198.55 
2,881.59 
5,081.47 

1 

Accounts  receivable  ..r«..««rt««-ttTtT 

Cash    

11,161.61 
364.68 

Prenaid  insurance 

$1,000,000.00 

$258,013.26 

LIABILITIES. 

CapiUl  stock  authorized  and  issued:  10,000 
shares  at  SlOO  each   

Capital  stock  issued  on  account  of  the  com- 
pany's holdings  in  the  Charleston,  Mo., 
plant:  1.500  shares  at  $100  each 

$150,000.00 

First  Mortgage  6  per  cent  Gold  Bonds: 

Authorized  issue:   $1,000,000,  of  which 
there    is    outstanding     600    bonds 
at  Sl.OOO  each 

$600,000.00 

Bonds   issued   and   secured   by    a   first 
mortgage  on  the  Charleston  plant: 
100  bonds  at  $1,000  each   

ioo,ooo.oa 

Kotes  and  Accounts  Payable: 

Notpa    navable             . 

$1,074.76 

1,720.82 

266.86 

128.25 

Vouchera    navable 

ConsumerB*   ( [f>T>08its    .............«..■' 

8;l90:69' 

$425.88 
5,248.45 

Deficit  as  at  Mav  31,  1913   

$253,190.69 

Profit  for  the  year  ending  May  31,  1914  .• 

4,822:6r 

/ 

$258,013.26 
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A  comparison  of  statements  of  assets  and  lialnlities  before 
and  after  the  transfer  is  shown  in  the  following  table: 

STATEMENT  OF  ASSETS  AND  LIABILITIES  AS  SHOWN  BY  THE 
BOOKS  OF  THE  SOUTHEAST  MISSOURI,  ICE,  LIGHT,  &  POWER 
COMPANY  AS  AT  FEBRUARY  28,  19l3,  COMPARED  WITH  THE 
OPENING  ENTRIES  ON  THE  BOOKS  OF  THE  MISSOURI  PUBLIC 
UTILITIES  COMPANY,  MARCH  1,   1913. 


ASSETS. 


Property   account    

Investment  in  Sikeston  plant 

Cash   in   bank    

Petty   cash    

Accounts   receivable    

Storeroom   stock    

Fuel    stock    

Goal   merchandise   stock    .... 
Insurance    reserve    


LIABILITIES. 


Capital    stock    . . . 

Bonds    

Deposits    

Taxes   accrued    . . . 
Accounts  payable 
Surplus     


Southeast 

Missouri 

Ice,  Light 

and  Power 

Company 

February  28, 

1913. 


$82,660.94 

30,000.00 

552.64 

100.00 

2,878.87 

3,267.92 

972.71 

983.58 

365.90 


$121,572.56 


$100,000.00 


100.00 

43.28 

3,164.48 

18,264.80 


$121,572.56 


Missouri 
Public 
Utilities 
"reorganiza- 
tion entry," 
March  1, 
1913. 


$244,396.14 

552.64 

100.00 
2,678.87 
3,257.92 
972.71 
983.58 
365.90 


$253,307.76 


$150,000.00 

100,000.00 

100.00 

43.28 

3,164.48 


$253,307.76 


It  will  be  noted  that  the  assets  and  liabilities  which  on  the 
books  of  the  Southeast  Missouri  Ice,  Light^  &  Power  Company 
amounted  to  $121,572.56  on  February  28,  1913,  when  trans- 
ferred to  the  books  of  the  Missouri  Public  Utilities  Company, 
Charleston  plant,  the  following  day  amounted  to  $253,307.76. 
It  appears  that  in  taking  over  the  property  there  was  added  to 
the  assets  the  sum  of  $161,735.20,  which  represjBnted  no  actual 
investment,  and  this  amount  was  properly  rejected  by  the  Com- 
mission's accountants  in  arriving  at  the  present  holdings. 

Examining  the  items  making  up  the  electric  plant  investment 
of  $57,595.40,  as  shown  on  the  balance  sheet  of  May  31,  1914^ 
the  accountants  were  unable  to  verify  the  item  of  original  pur- 
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chase  price,  $27,500,  beyond  this  statement:  "The  original 
purchase  price  of  $27,600  represents  the  amoimt  paid  in  June, 
1904,  to  the  stockholders  of  the  Charleston  Electric  Light  Com- 
pany for  the  plant  in  service.  There  was  no  inventory  on  file, 
and  we  were  unable  to  ascertain  the  value  of  the  items  aggregat- 
ing this  amount."  Comparing  this  statement  and  the  evidence 
of  defendant's  manager,  Mr.  Boyce,  that  50  cents  on  the  dollar 
was  paid  on  the  issue  in  1904  of  $100,000  capital  stock  of  the 
Southeast  Missouri  Ice,  Light,  &  Power  Company,  it  would  ap- 
pear that  this  capital  stock  of  $100,000  was  issued  for  property 
placed  on  books  at  $27,500  and  some  $22,500  in  money.  The 
accountants  were  unable  to  verify  the  accuracy  of  the  division 
between  ice  and  electric  plant  investment  of  $15,245.71  for  re- 
construction after  the  fire  of  1908,  which  on  the  books  was  ap- 
portioned one  half  to  each, — the  electric  and  ice  plant  invest- 
ment,— ^whereas  all  of  the  insurance  recovered  for  the  fire  loss: 
$5,500,  was  written  off  the  ice-plant  investment  The  account- 
ants testified  that: 

"(1)  The  book  figures  of  plant  investment  should  be  in- 
creased by  the  portion  of  the  general  equipment  assignable  to 
the  electric  department. 

"(2)  The  plant  investment  should  be  reduced  by  the  value 
of  that  portion  destroyed  by  fire  during  the  year  1908. 

"(3)  No  reserve  for  depreciation  has  been  made  by  the  com- 
pany, and  the  book  figures  overstate  the  value  of  the  plant  by 
the  amount  of  accrued  depreciation  which  has  not  been  pro- 
vided for." 

The  accountants  did  not,  however,  separate  the  general  equip- 
ment items  to  determine  the  proper  amount  to  assign  to  electric 
investment.  We  have,  therefore,  made  a  separation  of  the  gen- 
eral equipment  as  follows; 
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PORTION  OF  THE  GENERAL  EQUIPMENT  ASSIGNABLE  TO  THE 
ELECTRIC  DEPARTMENT  AS  SHOWN  BY  THE  BOOKS  OF  THE 
SOUTHEAST  MISSOURI  ICE,  LIGHT,  ft  POWER  COMPANY  AS  AT 
FEBRUARY  28,  1913,  AND  THE  MISSOURI  PUBLIC  UTILITIES 
COMPANY  AS  AT  MAY  31,  1914. 


Wagon  scales    

Office  furniture  and  fixtures 
Plant  furniture  and  fixtures 

Live    stock    

Office     building      (one-third 

interest)     

Pumps    

Switch    

Tools     

Automobile    

Tiling     


February  28,  1913. 


Total. 


$380.85 
788.50 
131.15 
902.50 

1,018.87 

1,078.57 

400.19 

676.10 


55.46 


$5,421.19 


Assigned 

to 
Electric. 


$384.25 

111.48 
240.00 

679.25 

1,078.57 

204.60 

338.05 


27.73 


$3,063.93 


May  31,  1914. 


Ti^tal. 

to 
Electric. 

$380.85 

768.50 

131.15 

1,277.50 

1,018.87 

1,078.57 

409.19 

676.10 

333.00 

55.46 

$384.25 

111.48 
240.00 

679.25 
1,078.57 
204.60 
338.05 
333.00 
27.73 

$6,129.19 

$3,396.93 

The  material  and  supplies  at  May  31,  1914,  portion  assigned 
to  electrio  department  and  basis  of  assignment  are  as  follows: 


Total. 

Electric. 

Coal  merchandise  stock  

$222.74 

607.36 

2,368.45 

$3,198.55 

None 

Fuel    stock    

Storeroom   stock 

$473.74 
671.15 

$1,144.89 

Fuel  stock  assigned  to  electric  on  basis  of  company's  charges  to  electric 
jtnd  ice  during  year.    Electric,  78  per  cent;  Ice,  22  per  cent. 

Storeroom  stock  on  electric  items  tabulated  on  company's  inventory  of 
June  1,  1914. 

Adding  the  portion  of  general  equipment,  material,  and  sup- 
plies assigned  in  the  above  tables  to  the  electric  plant  invest- 
ment, we  have  as  a  total  the  sum  of  $62,137.22  as  representing 
the  total  investment  in  electric  plant  on  May  31,  1914;  sub- 
ject, however,  to  corrections  for  superseded  property  and  fire 
loss  and  reconstruction  in  1908,  the  amounts  of  which  are  not 
in  evidence,  though  it  is  impossible  to  believe  that  all  of  the 
items  aggregating  the  $27,500  purchase  price  in  1904  are  still 
used  and  useful.  In  other  words,  the  original  cost  to  date  of 
electric  plant  and  equipment.  May  81,  1914,  is  without  question 
less  than  $60,000,  and  probably  considerably  less,  though  we  have 
not  sufficient  evidence  to  determine  the  exact  amount.     There 
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18,  of  course,  the  serions  question  as  to  how  much  the  value  of 
the  property  has  been  decreased  by  the  accrued  depreciation, 
but  in  arriving  at  "original  cost  to  date,"  or  actual  investment, 
it  does  not  appear  proper  to  deduct  the  accrued  depreciation 
which  has  not  been  covered  by  replacements  actually  made. 

V.  Complainant's  counsel  argues  that  the  purchase  price  of 
the  property  by  defendant's  representatives  early  in  1914  "should 
be  a  fine,  practical  solution  of  all  questions  connected  with  its 
value,"  as  follows: 

"Fortunately  the  history  of  the  Charleston  electric  plant  and 
business  is  such  as  to  eliminate  all  speculation  from  the  question 
of  value,  and  to  reduce  this  question  to  one  of  fact  to  be  deter- 
mined from  the  testimony  in  this  case.  The  testimony  indicates 
that  at  the  time  of  the  transfer  of  the  property  from  the 
Southeast  Missouri  Ice,  Light,  &  Power  Company  to  the  Missouri 
Public  Utilities  Company,  it  passed  from  one  set  of  shrewd, 
competent  business  men  to  another  set  of  shrewd,  competent 
business  men.  Mr.  Stephen  B.  Hunter,  Mr.  Matthews  of  Sikes- 
ton,  Mr.  R.  B.  Boyce,  and  Mr.  McXeese,  who  owned  stock  in 
the  former  concern,  and  looked  closely  after  the  business,  are 
shown  to  have  had  a  wide  familiarity  with  the  business,  and 
to  be  in  a  position  to  know  the  value  of  the  property.  Mr.  Wur- 
dack,  Mr.  Kurtz,  and  the  other  gentlemen  interested  in  the  Mis- 
souri Public  Utilities  Company,  are  shown  to  be  even  better 
versed  in  the  value  of  such  properties.  The  price  at  which  it 
exchanged  hands  between  these  gentlemen  should  be  a  fine  prac- 
tical solution  of  all  questions  connected  with  its  value.  This 
price,  for  the  Charleston  property,  according  to  the  great  weight 
and  preponderance  of  the  evidence,  was  about  $82,000  for  every- 
thing, including  ice  plant  and  business,  coal  business,  franchise, 
and  all  except  the  accounts  due  the  old  company.  This  is  very 
close  to  the  book  value  as  shown  by  Mr.  McShane's  report." 

While  we  are  aware  that  the  capitalization  of  net  earnings, 
or  matters  other  than  fair  present  value,  may  be  determinative 
of  the  purchase  prices  of  utilities,  yet  the  circumstances  of  this 
purchase  and  the  close  check  between  the  purchase  price  in  this 
ease  and  the  book  value,  as  shown  by  the  accountants,  are  of 
special  interest,  and  certainly,  if  it  can  be  determined  exactly 
what  property  in  Charleston  was  purchased  and  the  exact  price 
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paid,  it  will  be  direct  evidence  of  "capital  actually  expended"  by 
defendant  company  in  purchasing  the  property,  though  we  could 
not  assume  that  the  purchase  price  and  the  present  fair  value 
are  identical.  Let  us  examine  briefly  the  circumstances  of  this 
sale.  Late  in  the  year  1913,  we  find  Mr.  Stephen  B.  Hunter, 
president,  and  Mr.  K.  B.  Boyce,  manager,  in  charge  of  the 
property  in  question,  owned  by  the  Southeast  Missouri  Ice, 
Light,  &  Power  Company.  These  gentlemen  controlled  consid- 
erable of  the  stock,  and  substantially  managed  and  controlled 
the  company  and  the  property;  Mr.  Hunter  having  been  con- 
nected with  it  six  or  seven  years,  and  Mr.  Boyce  over  twelve 
years  in  the  active  management  As  stated  previously,  the  South- 
east Missouri  Ice,  Light,  &  Power  Company  was  capitalized  at 
$100,000  in  1904,  approximately  $27,500  being  paid  in  prop- 
erty and  approximately  $22,600  in  money.  In  1907  Mr.  Hunt- 
er bought  stock  at  $75  a  share^  and  assumed  an  active  part  in 
the  management,  as  one  of  his  relatives  held  considerable  of 
the  stock.  Dividends  have  been  paid  as  follows:  $2,000  in 
1908;  $2,000  in  1909;  $2,000  in  1910;  $4,000  in  1911,  and 
$4,000  in  1912;  that  is  2  per  cent  dividends  for  each  of  three 
years  and  4  per  cent  for  each  of  two  years.  One  asset  of  this 
Southeast  Missouri  Company  represented  money  which  had 
been  furnished  a  somewhat  similar  plant  at  Sikeston,  entered 
on  the  books  as  "investment  in  Sikeston  plant,  $80,000."  The 
last  entry  on  the  books  of  the  Southeast  Missouri  Ice,  Light,  & 
Power  Company  showed  assets  of  $121,572.56,  including  prop- 
erty account,  $82,660.94;  investment  in  Sikeston  plant,  $30,000; 
surplus,  $18,264.80 ;  besides  other  smaller  items.  An  audit  and 
appraisal  was  made  on  behalf  of  defendant's  representative,  Mr. 
Wurdack,  by  a  firm  of  accountants,  and  an  examination  of  the 
property  made  by  engineers  of  the  Light  &  Development  Com- 
pany; neither  this  audit  nor  the  appraisal  was  submitted  in  evi- 
dence in  this  case.  Defendant's  witness,  Mr.  Hunter,  testified 
that  he  had  paid  $72  or  $73  a  share  in  1906  or  in  1907  for  stock 
of  the  Southeast  Missouri  Ice,  Light,  &  Power  Company,  and 
that  this  was  his  way  of  valuing  the  property ;  that  an  account- 
ant was  employed,  and  "I  think  we  finally  came  to  the  conclu- 
sion that  the  value  was  somewhere  around  $73  or  $74;"  that 
about  $82,000  was  received  for  the  physical  property  and  fran- 
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-chise  of  the  Southeast  Missouri  Ice,  Light,  &  Power  Company 
•on  the  sale  in  1913,  and  that  "I  think  that  when  the  plant  was 
«old  they  owed  $6,500  or  $7,000,  money  borrowed."  And  fur- 
ther: "Well,  I  paid,  say  $75  for  my  stock  in  1907,  and  I  got 
about  $106  or  $107  for  it  in  1912."  One  thousand  shares  of 
-stock  at  $106  per  share  amounts  to  $106,000,  and  subtracting 
from  this  $30,000,  "investment  in  Sikeston  plant,"  as  shown  by 
the  books,  leaves  $76,000,  which  is  $6,000  less  than  $82,000, 
Mr.  Hunter  figured,  was  received.  This  difference  of  $6,000 
is  probably  accounted  for  by  the  details  of  the  settlement,  as  tes- 
tified by  ]\Ir.  Wurdack :  "We  just  paid  everything  off  and  cleaned 
up,  and  they  took  everything  we  had  on  hand ;  that  is,  they  took 
the  coal  and  bills  receivable  and  it  was  just  a  clean-up;  we 
started  out  new,  as  though  we  had  started  a  new  company,  and 
we  furnished  the  money  for  operating  the  next  month  or  two 
until  we  got  some  revenue  and  put  that  into  the  plant."  Mr. 
Wurdack  further  testified  that  they  had  to  pay  off  debts,  he 
thought,  to  about  the  amount  of  $14,000,  but  he  was  not  sure. 
Comparing  this  with  Mr.  Hunter's  testimony  that  debts  amount- 
ed to  $6,500  or  $7,000,  and  comparing  this  with  the  account- 
ants' balance  sheet  of  February  28,  1913,  where  no  such  liabilities 
are  shown,  we  think  that  not  as  much  as  $7,000  liabilities  were 
paid  off,  but  that  possibly  the  purchaser  expended  some 
$7,000  in  paying  the  liabilities  and  furnishing  current  assets 
jequired  under  the  circumstances.  This  would  mean  that  the 
sellers  received  approximately  $82,000  and  the  purchasers  paid 
out  approximately  $89,000  for  the  property  in  Charleston.  The 
electric-plant  equipment,  ice-plant  equipment,  and  general  equip- 
ment shown  by  the  accountants'  balance  sheet  of  February  28, 
1913,  amounted  to  $82,660.94.  This  does  not  include  the  cur- 
rent assets,  but  furnishes  a  remarkable  check  with  the  figures, 
$82,000,  as  the  purchase  price  testified  to  by  Mr.  Hunter.  We 
conclude  from  the  evidence  that  the  property  sold  for  $82,000, 
but  that  the  purchaser  paid  in  addition  about  $7,000  in  pay- 
ing off  current  liabilities  and  adding  currwit  assets,  making  the 
total  paid  by  the  purchaser  approximately  $89,000  for  the  prop- 
erty, including  the  electric,  ice,  retail  coal,  and  public-scale  busi- 
nesses. 

VI.  An  inventory  of  the  physical  property  and  two  estimates 
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of  the  cost  of  reproduction  new  were  presented  in  evidence  in 
behalf  of  defendant  by  defendant's  witness,  E.  M.  Kurtz,  an 
engineer,  and  treasurer  of  the  Light  &  Development  Companj; 
and  an  inventory,  estimate  of  cost  of  reproduction  new,  and  esti- 
mate of  cost  of  reproduction  new  less  depreciation  made  by  J. 
D.  Bowles,  assisted  by  other  engineers  of  the  Commission,  Mr. 
Sparrow  inventorying  and  estimating  the  buildings  and  Mr.  Bald- 
win checking  the  estimates  as  to  unit  prices  and  their  application 
to  the  inventory.  Defendant  appears  to  rely  on  the  second  esti- 
mate of  £.  M.  Kurtz,  claiming  it  as  a  ^^substituted"  estimate. 
The  first  inventory  and  estimate  was  filed  in  compliance  with 
the  Commission's  order  in  case  No.  283,  and  the  second  was  made 
an  exhibit  in  connection  with  defendant's  witness  Kurtz's  testi- 
mony.   Summaries  of  each  of  these  three  estimates  follow : 

SUMMARY  OF  FIRST  ESTIMATE  OF  THE  COST  OF  REPRODUC- 
TION NEW  BY  THE  LIGHT  &  DEVELOPMENT  COMPANY  OF  ST. 
LOUIS,  E.  M.  KURTZ,  ENGINEER. 


Real  estate 

Buildings    

Boilers    

Steam  header  (including  pipe,  valves,  traps,  and  other  acces- 
sories    

Pumps,   heaters,   etQ.    » 

Engines     

Generators  ( exciters,  switch  boards,  belting,  etc. )    

Poles,  gujrs,  etc 

Wiring   ( including  wire  and  insulators )    

Customers'    services    

Transformers   

Tools,    portable    instruments    

Merchandise   

Office   (furniture,  fixtures,  and  office  supplies)    

Sundries :    Water  pipes  and  inclusive  items 

Engineering   and   superintendence   during   construction    .... 

Liability  insurance  on  construction  pay  roll    

Incidentals  during  construction   

Legal  and  organization  expense 

Interest  during  construction  


Cost  of  attaching  the  business 
Cost  of  money,  financing,  etc.  . . 
Working  capital  


Total    value 


$4,766.67 

13,973.87 

6,913.11 

2,108.92 
1,622.56 
5,574.38 
6,561.82 
6,181.01 
3,346.73 
6,557.35 
3,203.97 

983.01 
3,172.82 
1,151.71 
1,797.13 
6,791.50 

430.61 
1,358.30 
1,358.30 
3,037.45 


$79,891.22 

10,187.25 

8,107.06 

1,000.00 


$99,185.53 
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SUMJklARY  OF  SECOND  ESTIMATE  OF  THE  COST  OF  REPRODUC- 
TIJN  NEW  BY  THE  LIGHT  k  DEVELOPMENT  COMPANY  OF  ST. 
LOUIS,  E.  M.  KURTZ,  ENGINEER. 


Real  estate    

Buildings    

Boilers     

Steam  header  (including  pipe,  valves,  traps,  and  other  acces- 
sories   

Pumps,  heaters,  etc 

Engines    

Generators  (exciters,  switch  boards,  belting,  etc.)    

Pol^  guys,  etc 

Wiring   (including  wire  and  insulators)    

Customers'    services    

Transformers    

Tools,  portable  instruments  

Merchandise   

Office  (furniture,  fixtures,  and  office  supplies)    

Sundries :    Water  pipes  and  inclusive  items  

Engineering  and  superintendence  during  construction 

Incidentals   during   construction 

Liability  insurance  on  construction  labor ,,», 

JjegAl  and  organization   expense    

Interest  during  construction    

Cost  of  attaching  the  business  

Cost  of  money,   financing,   etc 

Working    capital    

Net  loss  of  interest  on  investment  since  1901 

Obsolescence    

Total    value    


$3,259.19 
9,525.88 
5,309.98 

1,897.50 
1,498.06 
5,574.38 
6,561.82 
6,181.01 
3,346.73 
6,557.35 
3,203.97 

983.01 
2,263.27 

927.89 
1,231.94 
6,832.20 
1,166.44 

430.61 
1,166.44 
1,749.66 


$68,667.33 

8,748.30 

6,967.40 

1,000.00 

46,177.83 

20,000.00 


$151,560.86 


SUMMARY  OF  ESTIMATE  OF  COST  OF  REPRODUCTION  NEW  AND 
ESTIMATE  OF  REPRODUCTION  NEW  LESS  DEPRECIATION,  BY 
J.  D.  BOWLES,  ENGINEER  OF  THE  PUBLIC  SERVICE  COMMIS- 
SION. 


Items. 


A — Land: 

Power  house  tract    

Office  building  tract   

Pole  yard  tract  

B — Transmission  and  Distribution: 

Commercial  transmission  and  distribution 

system    

Pumping  unit  at  city  waterworks  plant  . . 
Water  piping  at  city  water  works  plant 

Line   transformers    

Watt  hour  serrioe  meters   

Municipal  contract  lighting  system 


Cost 
of  repro- 
duction 

new. 

Cost  of 
reproduction 

new  less 
depreciation. 

$1,875.00 

262.00 

50.00 

$1,875.00 

262.00 

50.00 

8,557.00 
843.00 
226.00 
3,206.00 
4,750.00 
3,583.00 

6,714.00 
640.00 
180.00 
2,604.00 
4,275.00 
^541.0a 
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Items. 


C — Buildings  and  Miscellaneous  Structures : 

Power  house    

Office  building    

Store   building    

Barn   and   shed    

Railroad  spur  

D — Power  Plant  Equipment: 

Electric  generators,  engines,  switch  boards, 

regulating  transformers,  etc 

Boiler  plant,  including  steam  piping,  etc. 

B — General  Equipment: 

Road    equipment,    including    auto,    mule, 

and   wagon    

Office  furniture  and  fixtures 

Office   books 

Laboratory  equipment  for  electrical  testing 
Shop  equipment  and  tools  

jj — Material  and  Supplies : 

Miscellaneous  electrical  supplies   

Miscellaneous  power  plant 

General  office  supplies   

Fuel    

'Overhead    expenses,    15    per    cent    on    items 

B.  C.   a 

tOverhead  expenses,  9  per  cent  on  item  A  . . . . 


Cost 
of  repro- 
duction 

new. 

Cost  of 
reproduction 

new  less 
depreciation. 

5,009.00 

775.00 

93.00 

103.00 

256.00 

4,524.00 

620.00 

75.00 

52  90 

256.00 

11,742.00 
7,124,00 

9,477.00 
6,167.00 

510.00 
406.00 
50.00 
219.00 
272.00 

415.00 
345.00 
50.00 
186.00 
204.00 

1,194.00 

304.00 

60.00 

268.00 

1,194.00 

304.00 

60.00 

208.00 

$51,737.00 

$43,338.00 

6,940.00 
197.00 

5,719.00 
197.00 

$58,874.00 

$49,254.00 

An  allowance  of  $1,000  for  working  capital  is  suggested.  This  is  based 
on  average  total  operating  expense  of  $890  per  month  for  year  ending  Mav 
31,  1914. 

Additions  to  capital  for  value  as  a  going  concern  and  for  cost  of  money, 
financing,  etc.,  claimed  by  the  company  in  its  appraisal  filed,  will  not  be 
touched  upon  in  this  report. 

•Engineering,  5  per  cent;  interest  during  construction,  1  year,  3  per 
cent;  omissions  and  contingencies,  3  per  cent;  insurance,  1.5  per  cent;  legal 
and  organization,  2.5  per  cent. 

t Interest,  6  per  cent;  taxes,  5  per  cent;  legal  and  organization,  2.5 
per  cent. 

Inventories  of  Kurtz  and  Bowles  in  general  check  closely, 
except  as  to  the  apportionment  of  property  to  the  electrical  de- 
partment, one  item  of  difference  brought  to  our  attention  being 
as  to  the  size  of  a  steam  trap.  It  appears  that  this  steam  trap  is 
a  one  and  one-half  inch  trap,  instead  of  a  one-inch  trap,  as  ap- 
peared in  Mr.  Bowles'  inventory,  and  according  to  his  testimony 
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this  difference  in  si«e  wonld  add  $69  to  his  estimate  of  the  cost 
of  reprodnction  new,  and  $59  to  his  estimate  of  the  c6st  of  re- 
production new  less  depreciation. 

Kurtz's  estimates  apportion  the  hoiler  plant  and  equipment 
as  a  whole  to  the  electrical  department,  whereas  the  evidence 
clearly  shows  that  the  boiler  plant  is  used  in  common  to  furnish 
steam  to  the  ice  machine,  as  well  as  to  the  electric  generating 
units.  Further,  he  makes  no  estimate  of  the  cost  of  reproduction 
new  less  depreciation,  and  in  this  connection  it  may  be  stated 
that  defendant's  contentions  are  that  the  property  in  use  in 
common  between  the  electricity  and  other  business  of  the  com- 
pany should  be  assigned  as  a  whole  to  electricity,  and  that  the 
cost  of  reproduction  new  should  be  used  as  evidence  to  determine 
the  present  value,  disregarding  accrued  depreciation.  We  have 
had  occasion  in  several  valuation  cases  to  consider  the  cost  of 
reproduction  new  less  depreciation,  presented  not  only  by  engi- 
neers of  the  Commission,  but  by  engineers  representing  utilities ; 
and  we  believe  that  as  we  are  to  determine  the  present  value, 
we  must  consider  the  present  condition  of  property  in  connection 
with  estimates  of  the  cost  of  reproduction,  and  this  appears  to 
be  the  somewhat  general  opinion  of  engineers.  As  to  defend- 
ant's contention  that  depreciation  is  theoretical,  determining 
the  present  condition  percentage  and  applying  the  items  enter- 
ing into  estimates  of  the  cost  of  reproduction,  could  hardly  be 
any  more  theoretical  than  the  hypothetical  assumption  that  the 
present  plant  is  not  in  existence,  and  that  estimates  are  made 
as  to  what  it  would  cost  at  the  present  time  to  reproduce  the 
existing  plant  item  by  item.  That  the  cost  of  reproduction  is 
not  a  fair  measure  of  value,  unless  a  substantial  allowance  is 
made  for  the  actual  depreciation,  which  makes  an  old  plant  of 
less  value  than  a  new  one,  is  clearly  stated  in  the  case  of  Knox- 
ville  V.  Knoxville  Water  Co.  212  U.  S.  1,  63  L.  ed.  371,  29  Sup. 
Ct.  Rep.  148,  where  the  court  said  (1.  c.  13) : 

"We  are  also  of  opinion  that  the  master  and  the  court  errone- 
ously excluded  evidence  which  had  an  important  bearing  upon 
the  true  earning  capacity  of  the  company  under  the  ordinance. 
A  clear  appreciation  of  this  error  can  be  best  obtained  by  a  com- 
prehensive review  of  the  hearing.  The  company's  original  case 
was  based  upon  an  elaborate  analysis  of  the  cost  of  construction/ 
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To  arrive  at  the  present  value  of  the  plants  laige  deductions  were 
made  on'account  of  the  depreciation.  This  depreciation  was  di- 
vided into  complete  depreciation  and  incomplete  depreciation. 
The  complete  depreciation  represented  that  part  of  the  original 
plant  which,  through  destruction  or  ohsolescence,  had  actually 
perished  as  useful  property.  The  incomplete  depreciation  repre- 
sented the  impairment  in  value  of  the  parts  of  the  plant  which 
remained  in  existence  and  were  continued  in  use.  It  was  ur- 
gently contended  that  in  fixing  upon  the  value  of  the  plant  upon 
which  the  company  was  entitled  to  earn  a  reasonable  return,  the 
amounts  of  complete  and  incomplete  depreciation  should  be  added 
to  the  present  value  of  the  surviving  parts.  The  court  refused 
to  approve  this  method,  and  we  think  properly  refused.  A  water 
plant,  with  all  its  additions,  begins  to  depreciate  in  value  from 
the  moment  of  its  use." 

Probably  to  a  greater  ext^it,  on  account  of  the  elements 
involved,  must  an  electric  plant  depreciate  in  value  with  age 
and  use,  though  it  may  be  said  that  by  means  of  replacements 
from  a  depreciation  reserve,  it  may  be  possible  to  maintain  the 
integrity  of  the  investment,  and,  of  course,  the  investment  of 
new  capital  in  the  way  of  additions  and  betterments  increases 
the  value  by  corresponding  amounts  as  such  additions  and  bet- 
terments are  made.  However,  such  replacements,  additions,  and 
betterments  made  prior  to  an  inventory  are  naturally  included 
in  the  complete  inventory  and  estimate  of  the  cost  of  reproduc- 
tion. 

While  we  expect  and  believe  that  the  engineers  of  the  Com- 
mission are  in  the  position  of  impartial  and  unprejudiced  wit- 
nesses as  between  the  public  on  the  one  hand,  and  the  utilities 
on  the  other,  yet  we  have  scrutinized  with  care  BoWiCs'  estimate 
of  the  cost  of  reproduction  new,  and  in  present  condition,  to 
discover  to  what  extent  his  opinions  are  based  on  facts,  and 
whether  there  is  evidence  of  sufficient  weight  to  change  any  of 
his  items.  We  have  already  referred  to  the  item  of  the  steam 
trap.  Defendant  raised  objections  to  Bowles'  estimates  as  to 
the  values  of  land,  of  buildings,  of  railway  spur,  of  boilers,  and 
of  the  office  books  and  supplies. 

Land:  Without  setting  out  all  the  evidence  as  to  the  value  of 
land,  we  are  inclined  to  give  considerable  weight  to  the  evidence 
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of  defendant's  witness,  E.  J.  Deal,  particularly  on  account  of 
his  familiarity  with  real  estate  in  Gharleston.  In  Mr.  Deal's 
opinion,  the  cash  value  of  the  power-house  tract  was  $3,000,  the 
office  building  tract  $2,000,  and  the  coal-yard  tract  not  more 
than  one  or  two  hundred  dollars,  making  a  total  of  some  $5,100 
of  the  entire  interest  in  these  three  tracts  of  land.  Commission's 
engineer  Bowles  did  not  qualify  as  an  expert  on  land  values,  and 
the  estimates  given  by  him  as  to  value  of  land  are  from  state- 
ments of  citizens.  There  appears  little  dispute  about  the  appor- 
tionment of  the  real  estate,  two  thirds  of  the  power-house  tract, 
one  fourth  of  the  office-building  tract,  and  all  of  the  coal  yard 
being  assigned  to  the  electrical  department.  Accepting  Mr. 
Deal's  opinion  of  value,  and  applying  the  assigned  proportion, 
would  add  $413  to  Mr.  Bowles'  estimate  on  land  assigned  to  the 
ebctrical  department.     We  think  this  addition  should  be  made.' 

Buildings:  Defendant's  witness  A.  J.  Murch,  a  contractor  of 
some  twfflity  years'  experience,  spent  one  day  in  Charleston,  took 
some  measurements  of  the  building,  and  gave  it  as  his  opinion 
that  the  power  house  was  worth  $11,000,  apparently  arriving  at 
this  figure  by  applying  eight  and  one-half  cents  a  cubic  foot  to 
an  estimate  of  180,000  cubic  feet  in  the  building. 

Defendant's  witness  E.  F.  Begenbardt,  a  building  contractor 
of  some  twenty  years'  experience,  was  about  two  hours  in  Charles- 
ton examining  the  buildings, — according  to  own  statement  made 
a  cursory  examination, — ^and  estimated  the  cost  of  the  power 
house  would  be  about  $9,400,  but,  when  he  was  recalled  on  the 
following  day,  stated  he  had  overlooked  an  item  and  raised  his 
estimate  of  cost  of  the  power  house  to  $10,000.  Mr.  Begenhardt 
estimated  the  cost  of  tho/office  building  at  $2,750,  but,  when 
recalled  the  next  day,  said  that  $1,000  to  $1,500  should  be  added 
to  the  cost  of  the  office  building  for  a  brick  vault  which  he  had 
neglected  to  include.  He  estimated  the  storeroom  building  at 
$1,100  and  the  bam  at  $150.  Defendant  contends  for  a  larger 
amount  on  buildings  than  estimated  by  the  Commission's  engi- 
neers Bowles  and  Sparrow,  stating,  '^The  testimony  placed  the 
value  of  the  buildings  $4,542  higher  than  the  appraisal  of  the 
Commission's  engineers,  and  $3,286  lower  than  defendant's  engi- 
neers. It  would  seem  from  all  the  testimony  that  the  sum  of 
$15,745  is  certainly  a  reasonable  appraisal  of  the  buildings. 


Digitized  by  LjOOQ IC 


1040  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

We  do  not  believe  that  the  public  would  ask  for  a  lower  appraisal 
than  this  sum  on  these  buildings."  Complainant,  on  the  con- 
trary, contends  for  the  appraisal,  apportionment,  and  deprecia* 
tion  on  buildings  as  estimated  by  the  Commission's  engineers,, 
stating:  "The  cursory  examination  of  the  property  made  by 
these  gentlemen  is  in  striking  contrast  with  the  thorough  and 
careful  appraisal  made  by  the  engineers  of  the  Commission,  itr^ 
Sparrow's  testimony  is  to  the  effect  that  in  ascertaining  the  value 
of  the  power  house  he  'took  out  the  number  of  bricks  in  the» 
building,  the  weight  of  steel  in  the  trusses,  cubic  yards  of  con- 
crete, got  the  prices  of  the  brick  at  Charleston,  what  a  brick- 
layer and  laborer,  what  his  wages  were,  estimated  the  cost  of  the 
brick  and  concrete  and  steel  work,'  ascertained  from  a  local  mait 
what  they  could  have  the  brick  laid  for,  and  made  a  careful, 
detailed  estimate  of  each  part  of  the  building.  (Transcript  of 
evidence  at  Jefferson  City,  p.  61.)  A  great  deal  has  been  said 
about  theoretical  depreciation  in  defendant's  brief,  but  the  ques- 
tion of  theoretical  depreciation  is  not  involved  in  this  case.  Mr. 
Sparrow  testified  that  he  was  not  talking  of  the  *rule,'  but  *talk- 
ing  of  that  building,  what  I  saw  and  what  it  looked  like,  and 
what  its  condition  showed  after  it  had  been  np  since  1910.' " 

After  considering  carefully  the  testimony  in  r^ard  to  w.Iue 
of  buildings,  we  believe  that  the  careful^  detailed  appraisal  of 
the  buildings  by  the  Commission's  engineers  is  a  much  safer 
guide  than  the  appraisals  made  by  defendant's  engineers,  or 
the  opinions  of  value  of  buildings  or  other  witnesses.  The  ap- 
portionment of  buildings  to  electrical  d^artment  in  Kurtz's^ 
second  estimate  agrees  with  that  of  the  Commission's  engineers, 
but  does  not  show  estimates  of  buildiQgs  depreciated  to  present 
condition;  whereas,  this  is  set  out  in  the  estimates  of  die  Com- 
mission's engineers.  We  think,  therefore,  that  Bowles'  estimates 
should  not  have  anything  added  to  them  by  way  of  inci^ased. 
amounts  for  buildings. 

Boilers:  Mr.  Kurtz's  first  estimate  of  the  cost  of  boilers  was- 
$5,5G0,  which  was  changed  to  $i:,800  in  his  second  estimatei, 
apparently  on  the  basis  of  testimony  of  two  of  defendant's  wit- 
nesses, E.  r.  Weislogel  and  William  Richardson,  both  of  whom 
appeared  to  be  men  of  experience  in  this  line.  Mr.  Weislogel 
did  not  see  the  boilers  in  que6tio(o,  but  estimated  the  cost  at* 
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$4,822  complete.  Mr.  Richardson  inspected  the  boilers  and 
estimated  the  cost  at  $4,783.  Mr.  Bowles  made  a  detailed  study 
of  these  boilers,  and  gives  a  separate  estimate  of  two  Brownell 
boilers  in  one  setting  and  one  Atlas  boiler  set  separately.  His 
estimate  of  the  boilers  complete,  cost  new,  was  $3,975,  made  up 
of  $2,702  for  the  two  Brownell  boilers  and  $1,255  for  the  Atlas 
boiler.  Depreciating  the  two  Brownell  boilers  to  85  per  cent 
condition  and  the  Atlas  to  80  per  cent  condition,  he  arrived  at 
the  figure  $3,388,  estimate  of  the  cost  of  reproduction  new,  less 
depreciation,  of  boilers,  accessories,  foundation,  and  erection. 
Further,  by  examination  of  the  records  of  the  company,  he  found 
that  the  price  paid  by  the  company  for  two  66-inch  boilers,  with 
an  extra  three-quarter  front,  grates,  suspension  apparatus,  stack, 
and  breeching,  as  shown  by  bill  from  the  Brownell  Company, 
dated  December  2,  1910,  was  $2,050  f.  Ok  b.  Charleston;  his 
appraisal  allows  $2,134  for  these  items  f.  o.  b.  Charleston,  as 
the  present  cost  new,  without  the  extra  boiler  front. 

There  is  thus  a  direct  conflict  in  the  evidence  between  the 
estimates  of  the  Commission's  engineers  and  defendant's  wit- 
nesses as  to  the  estimates  of  cost  of  boilers,  the  difference  being 
approximately  $900.  We  do  not,  however,  feel  called  upon  to 
decide  upon  the  exact  cost  of  reproducing  the  boilers,  and  this 
is  not  a  serious  difference  in  opinion  estimates  of  engineers,  on 
one  item  of  an  appraisal,  so  we  do  not  think  anything  should  be 
added  as  a  correction  to  Mr.  Bowies'  estimate  of  the  cost  of 
reproducing  the  boilers.*  Further,  none  of  defendant's  wit- 
nesses depreciated  their  estimates  on  boilers,  nor  did  they  appor- 
tion any  part  of  the  boilers  to  the  ice  department;  whereas,  we 
have  seep  that  it  is  necessary  to  consider  depreciation  in  connec- 
tion with  estimates  of  cost  of  reproduction,  and  it  is  further, 
necessary  to  apportion  the  boilers  between  the  electrical  and  ice 
departments,  as  they  are  of  service  in  furnishing  steam  in  the 
manufacture  of  ice,  as  well  as  in  the  generation  of  electricity. 
On  the  other  hand,  Mr.  Bowles  apportioned  85  per  cent  of  the 
boiler  plant  to  electric  service,  and,  as  we  have  seen,  depreciated 
his  estimate  of  the  cost  of  reproducing  the  boilers. 

Hailwfiy  Spw,  Office  Books,  and  Supplier:  As  to  the  estimates 

*A8  modified  on  motion  for  rehearing. 
P.U.R/16C.— 86. 
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of  cost  of  railway  spur,  office  books,  and  supplies,  to  which 
defendant  raised  objections,  the  cost  of  railway  spur  estimated 
by  Bowles  was  obtained  from  the  actual  cost  to  defendant's 
predecessor,  obtained  from  the  railway  company's  records,  $256 ; 
while  defendant's  engineers  estimated  this  spur  at  $408.19.  We 
see  no  reason  to  add  to  Bowles'  estimate  on  this  item,  but  should 
rather  criticize  apportioning  all  the  spur  to  the  electrical  depart- 
ment, whereas  some  of  the  coal  delivered  over  this  spur  is  used 
under  boilers  which  supply  steam  in  common  for  the  electric  and 
ice  machinery,  and  possibly  also  the  spur  is  used  for  the  delivery 
of  coal  for  the  retail  coal  business. 

Defendant's  witness  Kurtz  testified  that  the  books  were  excep- 
tionally costly,  and  we  are  inclined  to  allow  $143  additional 
to  the  Bowles'  estimate  of  cost  new,  $50,  to  bring  this  item  to 
the  amount  of  $193  testified  to  by  Engineer  Kurtz. 

In  regard  to  supplies,  the  evidence  shows  that  Bowles  esti- 
mated the  cost  of  such  supplies  only  as  are  necessary  in  the 
business  of  supplying  electricity,  and  did  not  include  supplies 
which  defendant  uses  in  its  electric  wiring  business,  nor  such 
supplies  as  are  sold  direct  to  customers.  We  think  it  proper  to 
separate  these  phases  of  defendant's  business,  that  is,  electric 
wiring  and  merchandise  sales,  from  the  business  of  supplying 
electricity,  and  think  the  separation  made  by  Mr.  Bowles  is 
proper. 

Overhead  Charges:  Defendant  contends  for  29.4  per  cent 
overhead  charges,  stating,  ^^In  this  case  the  defendant  is  asking 
for  an  allowance  of  29.4  per  cent  to  cover  engineering  and 
superintendence  during  construction,  incidentals,  liability  insur- 
ance on  construction  labor,  legal  and  organization  expenses, 
interest  during  construction,  cost  of  money,  financing,  etc.  The 
testimony  shows  that  10  per  cent  for  engineering  and  superin- 
tendence during  construction  to  be  the  reasonable  and  proper 
allowance  in  this  case.  ..."  We  think  that  an  allowance 
of  10  per  cent  for  engineering  and  superintendence  is  practically 
twice  what  such  work  can  be  secured  for.  The  Commission's 
engineers  in  their  unit  prices  allowed  10  per  cent  general  con- 
tractor's profit,  and  besides,  on  estimate  of  land  values,  allowed 
9  per  cent,  made  up  of  interest  during  construction  6  per  cent, 
taxes  i  per  cent,  legal  and  organization  expenses  2^  per  cent 
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and  on  electrical  transmission  and  distribution  system,  buildings, 
and  miscellaneous  structures  and  power  plant  equipment,  making 
up  the  bulk  of  the  estimates,  allowed  Id  per  cent,  made  up  of 
engineering  5  per  cent,  interest  during  construction  3  per  cent, 
omissions  and  contingencies  8  per  cent,  insurance  1^  per  cent, 
legal  and  organization  expenses  2^  per  cent.  'No  additional 
amounts  for  cost  of  money,  financing,  etc.,  beyond  interest  dur- 
ing construction,  were  included  by  the  engineers  of  the  Commis- 
sion. The  allowances  of  the  Commission's  engineers  are,  we 
think,  ample  for  overhead  charges,  particularly  in  view  of  the 
general  contractor's  allowance  of  10  per  cent  in  the  unit  prices. 

Working  Capital:  The  estimates  of  defendant's  engineer 
Eurtz  show  $1,000  for  working  capital,  and  this  is  the  amount 
suggested  by  the  Commission's  engineers.  The  testimony  of 
defendant's  witness,  Wurdack,  however,  is  to  the  effect  that 
$2,500  should  be  allowed  as  working  capital,  as  at  times  extra 
supplies  of  coal  have  to  be  stored,  etc.  We  think  that  the 
allowance  of  $1,000  cash  working  capital  is  su£Scient,  as  it  is 
in  addition  to  supplies  already  included  as  current  assets,  and 
is  approximately  one  twelfth  of  the  yearly  operating  expenses. 

Possible  Additions  to  Bowles'  Estimate:  Considering  the  dis- 
puted items,  we  think  that  to  Bowles'  estimate  of  the  cost  of 
reproduction  new,  less  depreciation,  there  should  be  added  for 
item  ^^steam  trap"  $59  and  $0,  being  15  per  cent  overhead 
charges  thereon;  to  the  item  of  ^^and"  $413,  and  to  the  item 
^'office  books'^  $143,  making  a  total  addition  of  $624.  Adding 
this  and  $1,000  allowance  for  working  capital  raises  his  estimate 
for  the  cost  of  reproduction  new,  less  depreciation,  to  the  sum 
of  $50,878,  which  we  think  is  a  fair  estimate  of  the  cost  of 
reproducing  that  part  of  defendant's  property  devoted  to  the 
business  of  supplying  electricity,  considering  the  present  condi- 
tion of  the  property. 

Intangible  Values:  We  are  somewhat  familiar  with  the  vari- 
ous devices  and  methods  used  in  presenting  claims  for  intangible 
values,  and  in  regard  to  such  methods  defendant  presented  con- 
siderable general  evidence.  The  relatively  enormous  amounts 
brou^t  to  our  attention,  not  as  facts,  but  as  opinions  and  luopip- 
sum  estimates  of  the  cost  of  establishing  business,  capitalization 
of  losses,  cost  of  financing,  and  even  obsolescence,  by  the  very 
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excessiveness  of  such  claims,  make  these  methods  practically  im- 
possible as  measures  of  value. 

The  Commission's  engineers  made  no  estimates  for  going 
value,  stating,  "Additions  to  capital  for  value  as  a  going  con- 
cern and  for  cost  of  money,  financing,  etc.,  claimed  by  the  com- 
pany in  its  appraisal  filed,  will  not  be  touched  upon  in  this 
report.'^  In  Kurtz's  first  estimate,  without  further  details  than 
the  statement  of  the  amount,  appear  the  following  items: 

Cost  of  attaching  the  business   $10,187.25 

Cost  of  money — Inancing,  etc 8,107.06 

And  in  his  second  estimate: 

Cost  of  attacliing  the  business   8,748  30 

Cost  of  money — financing,   etc 6,967.40 

Net  loss  of  interest  on  investment  since  1901   46,177.8;^ 

Obsolescence    20,000.00 

Defendant's  claims  as  to  intangible  values  are  not  at  all  clear, 
and  we  have  no  evidence  before  us  to  justify  such  abnormal  and 
excessive  amounts  as  over  100  per  cent  of  the  estimates  of  the 
cost  of  reproduction  new  for  intangible  values.  The  question 
of  intangible  values  and  going  value  was  discussed  at  some  length 
in  McGregor-Noe  v.  Springfield  Gas  &  Electric  Co.  1  Mo.  P.  S. 
C.  R.  468,  with  cases  cited,  and  we  see  no  reason  to  repeat  that 
discussion  here;  but  as  stated  in  that  case,  we  will  not  attempt 
to  fix  a  separate  and  distinct  sum  for  going  value  or  intangible 
value,  but  will  take  ^^into  account  the  fact  that  the  plant  was  in 
successful  operation"  as  a  going  concern,  as  stated  by  the  Su- 
preme Court  of  the  United  States  in  Cedar  Rapids  Gaslight  Co. 
V.  Cedar  Rapids,  223  U.  S.  669,  6«  L.  ed.  604,  32  Sup.  Ct  Rep. 
389,  in  fixing  the  fair  present  value  of  defendant's  property  for 
rate-making  purposes  in  this  case.  We  think  the  rule  is  properly 
stated  in  the  case  of  Appleton  Waterworks  Co.  v.  Railroad  Com- 
mission, 164  Wis.  121,  47  L.RA.(N.S.)  770,  142  N.  W.  476, 
Ann.  Cas.  1915B,  1160,  as  follows:  "However,  the  fundamental 
difficulty  with  the  attempt  to  set  a  definite  sum  as  the  measure 
of  going  value  is  that  it  is  an  attempt  to  divide  a  thing  which 
is  in  its  nature  practically  indivisible.  The  value  of  the  plant 
and  business  is  an  indivisible  gross  amount;  it  is  not  obtained 
by  adding  up  a  number  of  separate  items,  but  by  taking  a  com- 
prehensive view  of  each  and  all  of  the  elements  of  property^ 
tangible  and  intangible,  including  pmperty  rights^  and  condid« 
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ering  them  all,  not  as  separate  things,  but  as  inseparable  parts 
of  one  harmonious  entity,  and  exercising  the  judgment  as  to  the 
value  of  that  entity.  In  this  way  the  going  value  goes  into  the 
final  result,  but  it  would  be  difficult  for  even  an  expert  to  say 
how  many  dollars  of  the  result  represent  if 

VII.  Complainants  contend  that  the  fair  present  value  of 
defendant's  property  in  question  is  in  round  numbers  $51,000, 
basing  this  on  the  estimate  of  reproduction  new,  less  depreciation, 
of  the  Commission's  engineers,  as  follows: 

"The  testimony  of  the  other  employees  of  the  Commission 
showed  that  the  same  painstaking  care  was  exercised  by  all 
of  them  throughout  the  appraisal.  That  these  witnesses  are  com- 
petent cannot  be  disputed.  That  they  are  fair  is  admitted. 
*And  counsel  desires  to  say,  at  this  point,  without  any  desire 
or  intention  to  flatter,  that  in  all  his  experience  with  the  engi- 
neers of  this  Commission  in  the  conduct  of  their  official  duties, 
he  has  found  them  to  be  fair  minded  and  disposed  to  get  at  the 
true  situation  in  their  efforts  to  solve  the  many  perplexing 
problems  which  have  necessarily  arisen  in  their  efforts  to  admin- 
ister the  numerous  provisions  of  the  public  service  act  of  this 
state.'  [Defendant's  brief,  p.  20.]  That  they  were  painstaking 
and  careful  is  abundantly  shown  by  their  work,  as  well  as  their 
testimony.  These  things  being  true,  their  appraisal  cannot  be 
far  wrong.  This  fixes  the  value  of  the  property,  for  rate-making 
purposes,  at,  in  roimd  numbers,  $51,000." 

Defendant,  on  the  other  hand,  contends  for  a  fair  value  of 
the  property  based  on  estimates  of  the  cost  of  reproduction  new, 
made  by  its  own  engineers,  and  that  the  property  should  not 
be  considered  as  depreciated  to  its  present  condition,  and  appar- 
ently contends  for  intangible  values,  to  the  amount  of  $15,715.70, 
closing  its  brief  with  this  statement:  "So,  under  the  facts  in 
this  case,  defendant  is  willing  to  accept  a  rate  based  upon  the 
valuation  of  $85,383.03,  but  contends  that  any  valuation  made 
which  would  deny  them  the  right  to  earn  on  the  money  actually 
invested  in  the  property,  as  shown  by  the  evidence  in  this  case, 
would  be  confiscatory  if  the  rate  is  to  be  based  on  value  of 
property."  The  amount,  $85,383.03,  appearing  in  the  above 
quotation  is  the  sum  of  all  of  the  items  in  Kurtz's  second  esti- 
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mate,  with  the  exception  of  two:  ^^et  loss  of  investment  since 
1901,  $46,177.88,^'  and  "Obflolesoenoe^  $20,000/' 

Upon  full  and  careful  consideration  of  all  the  evidence  intro- 
duced in  this  case,  the  Commission  finds  as  a  fact  that  the  fair 
present  value  for  determining  reasonaUe  and  just  rates  in  this 
case,  of  the  property  and  business  of  defendant  used  and  useful 
for  supplying  electricity  to  the  public  in  the  city  of  Charleston, 
Missouri,  considering  such  property  as  a  going  concern,  and  tak- 
ing into  account  the  fact  that  the  plant  is  in  successful  operation, 
and  considering  all  elements  of  value,  tangible  and  intangible, 
of  the  property  as  used  in  the  service  of  the  public,  is  the  sum 
of  $58,000  at  the  date  May  81,  1914,  which  sum  is  hereby  fixed 
and  determined  by  the  Commission  as  the  fair  present  value  of 
said  property  and  business  as  of  said  date,  and  for  the  said  pur- 
pose of  determining  reasonable  and  just  rates  in  this  case. 

VIII,  AnmuU  Income  and  Expenses:  One  of  the  very  few 
things  not  in  dispute  in  this  case  is  the  income  from  electricity 
sales,  which,  as  shown  by  the  report  of  the  Commission's  ac- 
countants for  the  year  ending  May  81,  1914,  was  $16,809.44. 
There  is  no  definite  evidence  as  to  the  income  for  any  other 
period,  though  it  appears  that  the  income  for  electricity  sales  in 
1901  approximated  $350  a  month,  and  that  the  revenue  from 
all  the  several  businesses  of  defendant's  predecessor  rapidly  in- 
creased to  some  $1,000  a  month  shortly  after  the  year  1908. 
Though  there  is  not  more  definite  evidence  as  to  the  growth  of 
business  of  this  property  in  the  past,  there  appears  opportunity 
for  increased  business  in  the  future,  provided  the  ratee  in  the 
future  are  reasonable  and  equitably  adjusted,  and  defendant  has 
already  secured  a  contract  with  the  city  for  additional  electricity 
supply  for  pumping. 

The  profit  and  loss  account  for  the  year  ending  May  31,  1914, 
presented  in  evidence  by  the  Commission's  accountants^  is  as 
follows; 
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PROFIT  AND  LOSS  ACCOUNT  FOR  THE  YEAR  ENDING  MAY  81,  1914. 
ELECTRIC  DEPARTMENT. 


Revenues: 

Municipal  lighting   • 
Ciunmercial  lighting 


LesB  diaoonnts  and  allowanoes 


OroBs  revenue    .. 
Deduct  Operating  Eapeneea: 
Manufacturing  expense 
Shortage  in  inventory  . 


Total  manufacturing  expense  

Distribution  expense  • . .  •  • 

Oeneral  Expense: 

Salaries  of  officers  $512.50 

Salaries  of  office  clerks   601.20 

Printing  and  stationery  146.02 

Advertising,  canvassing,  and  soliciting  .     290.75 

MisoellaneouB  general  expoise   204.39 

Legal  expense 14.95 

St.  Louis  office  expense   864.00 

Insurance    468.47 

Taxes    252.16 


Net  profit  on  electric  operations 

Add  Other  Income: 

Miscellaneous  merchandise  sales  .. 


Total  profit  electric  department 
Add  profit  from  sales  of  ice  and  coal  . . 


Less: 


Interest  on  notes  and  bonds 

Public  Service  Commission  expense 

Net  profit,  as  per  balance  sheet  . 


$  2,523.97 
14,324.34 


$5,860.93 
272.12 


$6,142.05 
1,066.97 


3,445.34 


$5,030.66 
285.95 


$16,848.31 
38.87 


$16,809.44 


10,654.36 


$6,155.08 
$165.86 


$6,320.04 
4,244.12 


$10,565.06 


6,316.61 


$5,248.45 


There  is  serious  contention  on  the  part  of  defendant  as  to  the 
item  of  "station  expense"  and  the  apportionment  of  the  "general 
expense"  to  the  electrical  department,  and  the  expense  of  this 
proceeding.  The  claims  of  defendant  and  the  evidence  of  the 
C!ommis8ion'8  acconntanta  is  sho^m  comparatively  in  the  follow- 
ing table  of  operating  expenses  of  the  electrical  department: 
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Coal    

Station  labor   * 

Station    expense    

Distribution  expense    

General   expense    

Public   Service   Commission   ex- 
pense     

Shortage  in  inventory   


Operating 
Expenses 
Claimed 

by 
Defendant 


$3,425.64 
1,760.04 
1,307.84 
1,091.99 
5,058.42 

1,057.53 
272.12 


$14,033.58 


Operating 

Expenses 

Reported  by 

Commission's 

Accountants 


$3,425.64 

1.746.66 

G98.63 

1,066.97 

3,445.34 

285.95 

272.12 


$10,940.31 


Excess  ot 

Defendant's 

Claims  Over 

Accountants' 

Report 


$14.38 

609.21 

25.02 

1,613.08 

771.68 


$3,093.27 


This  difference  in  operating  expenses  is  relatively  large,  as 
the  facts  are  definitely  determinable  from  defendant's  books, 
except  perhaps  as  to  the  apportionment  of  common  expenses  to 
electricity,  and  is  partly  due  to  defendant's  theory  of  accounting 
differing  from  standard  accounting  practice. 

The  cost  of  coal  for  the  electrical  department,  about  ^faich 
there  appears  no  dispute,  was  $3,425.64  for  the  year.  This  was 
found  by  apportioning  the  total  coat  of  coal  used  between  the  ice 
and  electrical  departments  on  the  basis  of  its  requiring  one 
fourth  of  a  pound  of  coal  to  produce  one  pound  of  ice.  This 
resulted  in  apportioning  404  tons  of  coal  to  the  production  of 
ice,  and  1,625  tons  to  the  manufacture  of  electricity,  and  on  the 
basis  of  this  apportionment  the  average  amount  of  coal  required 
during  the  year  to  produce  one  kilowatt  hour  of  electricity  was 
10.4  pounds,  this  figure  varying  somewhat  irregularly  from 
month  to  month,  reaching  a  minimum  of  7.8  pounds  per  kilo- 
watt hour  in  December,  1913,  and  a  maximum  of  13.1  pounds 
of  coal  per  kilowatt  hour  in  May,  1914.  Thus  very  good  fuel 
economy  appears  to  have  been  secured  by  defendant,  as  also  by 
its  predecessor,  as  there  was  evidence  to  the  effect  that  there  had 
been  very  little  change  in  fuel  economy.  The  average  price  of 
coal  appears  to  have  been  about  $2.10  per  ton  delivered  in  the 
bins^  the  evidence  disclosing  that  the  coal  cost  78  cents  a  ton  in 
Johnson  City,  Illinois,  the  freight  from  which  place  to  Charles- 
ton is  $1.20  per  ton,  and  these  two  items,  together  with  cost  of 
unloading,  check  fairly  well  with  the  average  price  of  $2.10  per 
ton,  obtained  by  dividing  the  total  cost  of  coal  used  for  the 
electrical  department  by  the  number  of  tons  so  used. 
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The  difference  in  the  item  of  "station  labor"  $14.38,  is 
accounted  for  by  its  being  for  the  purchase  of  hay,  which  in  de- 
fendant's claim  is  assigned  to  "station  labor,"  whereas,  the  Com- 
mission's accountants  transferred  this  to  "station  expense."  The 
difference  of  $669.21  "station  expense"  is  explained  by  the 
defendant  charging  a  boiler  replacement,  $708.61,  to  this  ac- 
count, which  the  Commission's  accountants,  deducted  from  "sta- 
tion expense"  and  charged  to  "surplus."  Defendant  is  insistent 
that  this  is  an  operating  expense  item  under  the  head  of  "main- 
tenance," but  it  appears  that  the  boiler  was  purchased  from  the 
plant  at  Poplar  Bluff  and  used  to  replace  another  boiler  in 
Charleston.  This  is  definitely  a  replacement  item,  and  properly 
charged  against  "surplus"  by  the  accountants,  as  defendant  car- 
ried no  account  "depreciation  reserve."  This  item  and  the  $14.38 
for  hay  transferred  from  "station  labor,"  together  with  $26.02 
storeroom  expense,  transferred  by  the  Commission's  accountants 
from  "distribution  expenses,"  accounts  for  the  difference. 

In  regard  to  the  difference  of  $1,613.08  in  the  item  "general 
expense,"  it  appears  that  the  Commission's  accountants  examined 
the  method  of  prorating  the  items  making  up  the  total  "general 
expense"  from  the  methods  followed  by  the  company,  stating: 
"Our  basis  for  prorating  these  items  is  as  follows : 


Account. 


Manager's  salary 

Salaries  of  clerks 

Printing  and  stationery   

Advertising,  canvassing,  and  soliciting 
Miscellaneous    general    expeiiHea    and 

office   supplies    

Legal  expense 

St.  Louis  office  expense 

Maintenance   of  office    

Liability  insurance 

Insurance — property 


Taxes 


Auto  expense 


Basis  of  Prorating  between  Electric, 
Ice  and  Coal  Departments. 


Operating  expenses. 

Gross  revenue. 

Gross  revenue — monthly. 

Direct  charges  as  shoi^na  by  company. 

Gross  revenue — monthly. 

All  electric. 

Gross  revenue. 

Gross  revenue — monthly. 

On  pay  rolls  of  ice  and  electric. 

Valuation — electric,  76  per  cent;  ice, 

24  per  cent. 
Valuation — electric,  76  per  cent;  ice, 

24  per  cent. 
Operating  expenses." 


We  think  this  detailed  method  of  separation  is  certainly 
preferable  to  following  the  method  used  by  defendant  of  assign- 
ing 80  per  cent  to  electric  department  and  20  per  cent  of  gen- 
eral expense  to  ice  department,  as  the  testimony  does  not  shoT? 
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that  this  percentage  apportionment  is  correct,  but  only  the 
opinion  of  defendant's  engineers  that  these  are  the  correct  per- 
centages. The  opinion  of  some  of  defendant's  witnesses  give 
different  percentages  from  these. 

There  is  considerable  evidence  in  regard  to  the  payment  of 
$160  a  month  by  defendant  from  its  Charleston  plant  to  the 
Light  &  Development  Company,  $864  of  which  was  apportioned 
by  the  Commission's  accountants  to  the  electrical  department  as 
''^St  Louis  oflSce  expenses"  for  the  year,  the  question  being 
whether  the  operating  company  rendered  service  of  value  equiva- 
lent to  the  payments.  There  will  probably  always  be  serious 
questions  as  to  the  charges  made  by  holding  companies  or  hold- 
ing and  operating  companies  for  managerial  or  other  outside 
services,  where  the  charge  is  not  based  directly  on  the  actual 
service  performed,  but  is  perhaps  arbitrarily  imposed  by  such 
a  holding  company,  sometimes  on  the  basis  of  the  proportion 
of  gross  revenues  of  several  separate  plants.  In  this  case  defend- 
ant claims  that  service  is  rendered  it  by  the  Light  &  Development 
Company  more  than  equivalent  to  the  charges  made  by  the  sav- 
ing effected  in  the  cost  of  coal  and  supplies,  the  saving  in  cost 
of  local  manager  and  engineer,  the  saving  in  having  bills  ad- 
dressed by  an  addressograph  in  St.  Louis,  and  by  the  detailed 
accounting  by  an  accounting  force  located  in  St.  Louis.  The 
evidence  as  to  these  savings  discloses  that  the  saving  in  coal 
purchased,  estimated  at  7  cents  a  ton,  amounts  to  approximately 
$142  a  year  for  the  plant  as  a  whole,  and  approximately  $114 
s.  year  for  the  electrical  department;  tiiat  the  saving  in  the 
manager's  salary  is  approximately  $100  per  month  and  in  engi- 
neer's salary,  approximately  $20  a  month,  in  consequence  of 
their  spending  part  of  their  time  for  and  being  paid  by  the 
Sikeston  plant.  The  amount  of  saving  of  purchasing  supplies, 
if  any,  is  not  directly  in  evidence,  nor  is  the  saving  by  means  of 
the  addressograph,  though  this  is  probably  not  very  much,  nor 
is  the  value  of  service  rendered  by  the  accounting  department 
disclosed,  and  possibly  though  of  value,  would  be  difficult  to 
estimate. 

While  we  are  not  convinced  as  to  the  reasonableness  of  the 
principles  involved  in  such  an  arrangement,  and  while  we  do  not 
believe  in  any  basis  for  arriving  at  the  cost  of  such  service  other 
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than  the  iiea^nable  cost  for  which,  such  of  the  service  as  is  neces- 
sary could  be  secured  or  done  by  employees,  yet  in  this  case  the 
-evidence  appears  to  warrant  the  amount  ascertained  by  the  Com- 
mission's accountants  as  apportioned  to  tiie  electrical  department. 
In  general^  as  to  the  reasonableness  of  the  operating  expenses, 
other  than  fuel  expenses,  where  we  have  found  economy  in  use 
of  coal,  we  have  no  guide  such  as  the  operating  expenses  for  prior 
years,  as  these  are  not  in  evidence.  We  should  have  been  better 
satisfied  if  there  were  before  us  income  and  operating  expenses 
for  at  least  a  few  years  in  the  past  to  enable  us  to  make  compari- 
son and  determine  the  trend  of  income  and  expenses.  But  from 
the  evidence  available,  we  find  that  the  annual  operating  ex- 
penses of  the  electrical  department  are  for  the  year  ending  May 
31,  1914,  as  follows: 


Coal  

Station    labor    

Station   expense    . . . . 
Distribution  expense 
General  expenses  . . . . 
Inventory  shortage  .. 


$3,426.00 

1,746.00 

690.00 

1,067.00 

•3,445.00 

272.00 


$10,655.00 


— making  a  total  of  $10,655,  to  which  might  be  added  approxi- 
mately $110  for  amortization  of  the  cost  of  this  proceeding  to 
•defendant,  though  it  might,  perhaps,  appear  that  the  amortiza- 
tion of  these  Public  Service  Commisson  expenses  and  shortage 
in  inventory  should  be  more  properly  considered  as  allowances 
ior  contingencies.  Subtracting  the  operating  expenses  from 
the  income  from  electricity  sales,  leaves  $6,046  as  the  net  income 
for  the  year  ending  May  31,  1914. 

Allowance  for  Surplus  and  Contingencies  and  for  Deprecia- 
tion: Defendant  seriously  contended  that  no  depreciation 
should  be  allowed  in  arriving  at  estimates  for  the  cost  of  repro- 
ducing the  physical  property,  arguing  that  the  plant  had  been 
maintained  to  100  per  cent  operating  efficiency.  We  have  con- 
eidered  the  present  condition  of  the  property  in  connection  with 
the  estimate  of  the  cost  of  reproduction  new,  less  depreciation, 
and  think  that  we  would  be  doing  defendant  an  injustice  in  not 
making  an  allowance  for  depreciation,  as  well  as  for  surplus 
and  contingencies,   though  defendants  witness  Wurdack   dis* 
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claimed  any  allowance  for  depreciation,  jet  defendant  asks  for 
an  allowance  for  maintenance  $3,000  a  year.  The  weakneas  of 
defendant's  position  is  evident.  If,  as  defendant  argues,  we  afr* 
same  for  the  moment  that  the  plant  has  actually  been  main- 
tained at  100  per  cent  operating  ^flkiency,  then  the  cost  of 
maintenance  to  keep  the  plant  so  maintained  has  already  been 
incurred,  and  is  already  included  in  the  annual  operating  ex- 
penses, and  an  additional  allowance  for  maintenance  would  not 
be  necessary. 

Section  82  of  the  Public  Service  Commission  law  provides, 
among  other  things,  that  in  fixing  reasonable  maximum  rates, 
the  Commission  shall  proceed  "with  due  regard,  among  other 
things,  to  a  reasonable  average  return  upon  capital  actually  ex- 
pended, and  to  the  necessity  of  making  reservation  out  of  in- 
come for  surplus  and  contingencies." 

We  have  not  allowed  the  item  of  *T)oiler  replacement"  as  an 
average  or  normal  item  of  operating  expenses,  but  have  in- 
cluded, the  item  "shortage  of  inventory"  and  the  amortization  of 
Public  Service  Commission  expenses  in  the  operating  expenses, 
so  we  think  that  3  per  cent  of  the  fair  present  value,  amounting 
to  $1,740,  is  sufficient,  in  the  absence  of  exact  evidence,  as  reser- 
vation out  of  income  for  surplus  and  contingencies  and  allow- 
ance for  depreciation,  subtracting  which  from  the  net  income 
leaves  $4,305  available  for  return  on  investment,  which  amounts 
to  a  return  of  approximately  7.4  per  cent  on  the  fair  present 
value  as  determined  herein. 

Bate  of  Return:  The  evidence  in  this  case  discloses  that 
money  in  this  section  of  the  state  commands  8  per  cent  interest 
In  deciding  upon  a  rate  of  return,  it  is  well  to  keep  in  mind  that 
a  fair  and  perhaps  liberal  return  on  investment  is  in  the  long  run 
essential  to  the  reasonable  development  of  public  utilities  in  this 
state.  On  the  other  hand,  such  items  as  "taxes,"  "insurance," 
eic.,  as  well  as  details  of  management,  are  included  in  the  oper^ 
Ating  expenses  of  such  utility.  We  think  in  this  case  that  the 
rate  of  return  should  be  at  least  7^  per  cent,  which  is  the  rate 
of  return  we  have  determined  in  several  cases.  Operating  ex- 
penses, $10,765,  3  per  cent  allowance  for  surplus,  contingencies, 
and  depreciation  $1,740,  and  7^  per  cent  return  on  value,  $4,350, 
make  a  total  of  $16,855,  which  we  find  is  the  reasonable  income 


Digitized  by  LjOOQ IC 


COMMERCIAL  CLUB  v.  MISSOURI  PUBLIC  UTILITIES  CO.     1053 

to  which  defendant  is  entitled,  in  order  to  meet  operating  ex- 
penses, and  "with  due  regard  among  other  things  to  a  reasonable 
average  return  upon  capital  actually  expended  and  to  the  neces- 
sity of  making  reservations  out  of  income  for  surplus  and  contin- 
gencies." 

IX.  Schedules  of  Bates  for  Electricity:  The  rates  for  elec- 
tricity supply  by  defendant  in  Charleston,  Missouri,  in  effect 
prior  to  January  1,  1914,  which  may  be  hereafter  referred  to  as 
the  "old  rates,"  were  as  follows: 

ELECTRIC  RATES  OF  MISSOURI  PUBLIC  UTILITIES  COMPAJ^Y, 
CHARLESTO>[,  MISSOURI,  FILED  OCTOBER  16,  1913. 

Commercial  Lighting  Ratk  Casd. 

AU  loads  connected  used  %  hr.  per  day,  per  month  per  kw 27  cents. 

Excess  to  %  hr.,  per  kw 13  cents 

All  loads  connected  used  ^  hr.  per  day,  per  month  per  kw 20  cents. 

Excess  to  1  hr.,  per  kw 10  cents. 

All  loads  connected  used  1  hr.  per  day,  per  month  per  kw 15  cents. 

Excess  to  2  hra.,  per  kw ; . .  09  cents. 

All  loads  connected  used  2  hrs.  per  day,  per  month  per  kw 12  cents. 

Excess  to  3  hrs.,  per  kw 021^  cents. 

All  load  connected  used  3  hrs.  per  day,  per  month  per  kw 08%  cents. 

Excess  to  4  hrs.,  per  kw 02  cents. 

All  loads  connected  used  4  lirs.  per  day,  per  month  per  kw 7^^  cents. 

Excess  to  6  hrs.,  per  kw 01^  cents. 

All  loads  connected  used  5  lirs.  per  day,  per  month  per  kw 06  cents. 

Excess  to  6  hrs.,  per  kw 01^^  cents. 

All  loads  connected  used  6  hrs.  per  day,  per  month  per  kw 05^^s  cents. 

Excess  to  7  hrs.,  per  kw 011.4  cents. 

All  loads  connected  used  7  hrs.  per  day,  per  month  per  kw 04^^  cents. 

Excess  to  8  hrs.,  per  kw 01  cent. 

All  loads  connected  used  8  hrs.  per  day,  per  month  per  kw 04^  cents. 

Excess  to  9  hrs.,  per  kw 01  cent. 

All  loads  connected  us^  9  hrs.  per  day,  per  month  per  kw 04  cents. 

Excess  to  10  hrs.,  per  kw 01  cent. 

All  loads  connected  used  10  hrs.  per  day,  per  month  per  kw 03^  cents. 

Or  excess  to  total. 

RiSBIBKISrCtI  LldHTIH«« 

Schedule  A. 
Minimum  Bill,  $1  per  Month. 

In  the  application  of  the  meter  rates,  residence  lighting  Is  figured  on  a 
basis  of  two  thirds  of  the  connected  load. 

Schedule  B. 
Commercial  Lighting, 

Minimum  monthly  charge  10  cents  per  month  per  50-watt  lamp  connected. 
In  the  application  of  the  meter  rates,  commercial  lighting  is  figured  on  a 
basis  of  the  entire  connected  load. 

Schedule  C. 
Power  Service. 
Minimum  Monthly  Charge,  $1  per  H.  P,  connected. 

Commercial  power  is  figured  on  basis  of  the  entire  connected  load,  bnt  a 
auntii  ia  figured  as  26  days  instead  ol  thirty  days,  and  the  rate  starts  at  the 
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3  hours  per  day  point,  shown  on  meter  rates  which  makes  maximum  rate  ooi 
power  8%  cents  per  kw.  hr.«  scaling  down  as  follows: 
This  use  • at  8%  cents  per  kw.  hr. 

2  hrs.  use   at  7^  cents  per  kw.  hr. 

3  hrs.  use    at  6  cents  per  kw.  hr.. 

and  so  on  as  shown  by  rate  C9,rd. 

Street  Lights: 

20  arc  lights,  30  incandescent .per  annum,  $2,300.00- 

Additional  arc  lights   $7.00  each  per  month 

Additional  incandescent  lights  $2.00  eaeh  per  month 

Moonlight  schedule — 6.6  amperes. 

Series  arc  lights — 60  candle  power  incandescent  lamps. 

In  addition  to  schedule  rates  there  may  be  some  special  rates  under  oon- 

tracts  dated  prior  to  April,  1913,  and  not  yet  expiring. 

Rules  and  Regxtlatignb. 

Applicant  for  service  is  required  to  deposit  $6  as  guaranty.  Same  is  re- 
funded to  him  after  connection  at  rate  of  60  cents  per  montii. 

Where  bill  remains  unpaid  by  25th  of  month,  service  is  disconnected,  and. 
for  reconnection  when  so  disconnected  a  charge  is  made  of  $2. 


Issued  April  15,  1013.    Effective  April  16,  1013. 

By  W.  A.  Smith,  Vice  President. 

It  will  be  noted  that  the  above  schedules  of  rates  for  residence^ 
and  commercial  lighting  contain  an  abnormally  high  maximum 
of  27  cents  per  kilowatt  hour,  but  this  applied  only  for  a  rela- 
tively short  period  of  use,  and  these  schedules  "A''  and  "B"  as  a 
whole  appear  to  be  a  considerable  amplification  of  an  ordinary 
hours-use  rate  schedule.  The  testimony  of  Mr.  R.  B.  Boyce,. 
manager  of  the  company,  in  regard  to  these  rates,  is  to  the  ef-^ 
feet  that  he  had  put  them  in  a  number  of  years  ago;  that  they 
were  based  on  a  demand  charge  of  10  cents  a  month  for  each 
fifty-watt  light  and  an  energy  charge,  which  we  find  upon  ex- 
amination was  as  high  as  8^  cents  per  kilowatt  hour  for  one- 
and  two  hours'  use  per  day,  and  varied  from  that  to  as  low  as 
3.3  cents  per  kilowatt  hour  for  nine  hours'  use  per  day,  the  vari- 
ation not  being  uniform.  We  have  examined  these  old  rates^ 
with  interest  and  considerable  care,  and  the  two  main  ob- 
jections appear  to  be  the  very  high  maximum  for  short  hour  use 
and  the  variation  in  the  energy  charge,  though  they  were  more 
nearly  reasonable  and  better  adjusted  than  is  apparent  on  casual 
examination.  These  old  rates  encouraged  long  hour  use  of  elec- 
tricity, but  discouraged  the  installation  of  lights  even  to  the  ex- 
tent that  the  consumers  reduced  the  number  of  lights  installed 
in  individual  cases,  and  in  some  instances,  with  the  advice  of 
the  company,  put  in  flat  rate  controllers  to  reduce  the  demand: 
charge  by  reducing  the  number  of  lights  on  which  the  demand. 
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was  virtually  assessed.  These  old  rates  discouraged  installation 
so  much  as  to  offset  the  primary  object  of  an  hours-use  rate^ 
which  may  be  said  to  be  to  encourage  the  use  of  electricity. 
Some  of  the  objections  to  the  old  rate  schedule  were  removed  by 
the  schedules  of  rates  which  went  into  effect  January  1,  1914^ 
which  may  be  referred  to  as  ^^the  existing  rates/'  and  are  as  fol* 
lows: 

ELECTRIC  RATES  OF  MISSOURI  PUBLIC  UTILITIES  COMPANY, 
CHARLESTON,  MISSOURI,  FILED  DECEMBER  ^  1913,  DECEM- 
BER 27,  1913,  MAY  15,  1914. 

Commercial  Liohtino. 
Schedule  A. 
Applicable  to  residences  only. 

First  20  kw.  hrs.  use  per  noionth,  per  kw.  hr at  12  cents 

Next  20  kw.  hrs.  use  per  month,  per  kw.  hr at  10  cents 

Excess  use  per  month,  per  kw.  hr at    6  cents 

Minimum  charge  per  month    $1.00 

Schedule  B. 
For  use  only  where  demand  is  less  than  20  kw.     Applicable  to  com* 
mercial  lighting. 

First  40  kw.  hrs.  use  per  month,  per  kw.  hr at  15  cents 

Next  80  kw.  hrs.  use  per  month,  per  kw.  hr at  10  cents 

Excess  use  per  month,  per  kw.  hr at    5  cents 

Minimum  charge,  5  cents  per  16  c.  p.  lamp  connected,  but  not  less  than  $1.00 
per  month. 

Schedule  C. 
Applicable  to  all  service. 
First  60  hrs.  use  per  month  of  the  active  connected  load,  or 

maximum  demand,  per  kw.  hr at  15  cents 

Excess  use,  per  kw.  hr at    3  cents 

Minimum   charge   per   montih    $1.00 

Issued  December  24,  1013.     Effective  January  1,  1914. 

Commercial  Poweb. 
Schedule  D. 
For  use  only  where  demand  is  leas  than  20  kw.    Applicable  to  power 
use. 

First  30  kw.  hrs.  use  per  month    at  15  cents  per  kw.  hr. 

Next  60  kw.  hrs*  use  per  month at  10  cents  per  kw.  hr. 

Next  120  kw.  hrs.  use  per  month  at     5  cents  per  kw.  hr. 

Excess  use  per  month  at    3  cents  per  kw.  hr. 

Minimum  charge  50  cents  per  h.  p.  connected,  but  not  less  than  $1.00  per 
month. 

Schedule  G« 
Applicable  to  all  service. 
First  60  hrs.  use  per  month  of  the  active  connected 

load,  or  maxinmrn  demand at  15  cents  per  kw.  hr. 

Excess   use    ••..•• at    3  cents  per  kw.  hr. 

Minimum  charge,  $1.00  per  month. 

Schedule  E. 

Applicable  to  residence  and  commercial  users  for  cooking  and  heating- 
purposes  onlv. 

Current  used  per  kw.  hr 4  cents 

Subject  to  a  monthly  minimum  charge  of   $1.00 

Issued  May  15,  1914.     Effective  May  16,  1014. 
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Stbeet  Lighting. 
Street  lights:  20  arc  ligbta,  30  incandescent  lights  ..  per  annum,  $2,300.00 

Additional  arc  lights    $7.00  each  per  month 

Additional  incandescent  lights  $2.00  each  per  month 

Moonlight  schedule:     Arc  lamps  6.6  amperes  on  series  arc  circuit  and  in- 
candescent lights  of  60  c.  p. 

Rules  and  Regulations. 
Applicant  for  service  is  required  to  deposit  $5  as  guaranty.     Same  ie 
Refunded  to  him  after  connection  at  rate  of  50  cents  per  month. 

Where  bill  remains  unpaid  by  2dth  of  month  service  is  disconnected  and 
for  reconnection  when  so  disconnected  a  charge  is  made  of  $1. 

Active  connected  load  to  be  determined  as  follows: 
Commercial  Light: 

2,000  watts  or  less  installed.    90  per  cent,  but  not  less  than  900 
watts 

Bet.    •  2,000  watts  and  5,000  watts  installed  85  per  cent 

5,000  watts  and  up  to  10,000  watts  installed 80  per  cent 

10,000  watts  and  over   75  per  cent 

Pouoer: 

(2000  watts  or  less 76  per  cent,  but  not  less  than  900  watts 
2,000  watts  and  over  5,000  watts  65  7.cr  cent 
5,000  watts  and  up  to  10,000  watts  55  per  cent 
10,000  watts  and  over 45  per  cent 

Residence: 

First  500  watts  or  less at  450  watts 

Next  500  watts    at  60  per  cent 

Excess    at  ;^0  per  cent 

Issued  November  28,  1913.     Effective  January  1,  1914. 

These  existing  rate  schedules  appear  to  be  more  equitably  ad- 
justed than  the  old  rate  schedules,  and  in  addition  a  block  rate 
schedule  **A"  is  offered  for  residence  lighting,  which,  while  not 
encouraging  the  use  of  existing  installation  so  much  as  the  old 
rates,  yet  removes  the  objection  to  increasing  the  size  of  instal- 
lation in  residences.  Further,  we  have  found  in  several  cases 
that  this  form  of  schedules,  that  is,  block  rates,  are  more  easily 
understood  and  in  general  more  satisfactory  in  application  for 
residence  lighting  than  an  hours-use  rate. 

The  application  of  the  old  rate  schedules  for  a  period  of  the 
seven  months,  July  1,  1913,  to  December  31,  1913,  and  of  the 
existing  rate  schedule  for  a  period  of  five  months,  January  1, 
1914,  to  May  31,  1914,  together  making  a  period  of  one  year, 
ending  May  31,  1914,  produced  income  from  electricity  sales  to 
the  amount  of  $16,809.  This  income  ia  shown  by  months  in  the 
following  table: 
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Revenue 

from  Electric  Service  Year  Ending  May  31, 

1914. 

Municipal 
lighting. 

Commercial 
lighting. 

Less 

allowances 
account 
of  over- 
charges, 

errors,  etc. 

Total 
revenue. 

June,    1913    

$209.66 
209.66 
209.67 
209.67 
209.67 
209.66 
209.66 
211.67 
209.66 
211.66 
211.67 
211.66 

$1,019.80 
967.14 
1,063.48 
1,190.87 
1,177.32 
1,220.43 
1,325.65 
1,810.19 
1,186.29 
1,161.76 
1,016.98 
1,184.43 

$1,229.46 

Julv,  1913    

1,176.80 
1,273.15 

August,  1913  . . . 
September,  1913 
October,  1913    .. 
November.  1913  . 

1,400.64 

$7.60 

1,379.39 
1,430.09 
1,535.31 
2,021.86 
1,364.68 
1,373.42 
1,228.65 
1,396.09 

January,   1014    . 
February,  1914   . 
March,  1914 

31.27 

April,   1914    .... 

May,  1914    

$2,523.97 

$14,324.34 

$38.87 

$16,809,44 

Examining  the  above  table  of  income  by  months,  we  find  the 
average  per  month  for  the  seven  months'  period  under  the  old 
rates  to  be  $1,346,  and  the  average  of  the  five  months  under  ex- 
isting rates,  $1,477,  and  of  the  twelve  months,  $1,400.  One 
month,  January,  1914,  the  first  month  of  operation  under  the 
existing  rates,  shows  an  abnormally  high  income,  $2,022.  This 
appears  to  be  due  to  defendant's  charging  all  residence  con- 
sumers in  January,  1914,  under  the  higher  schedule  "C"  with- 
out notifying  them  of  their  right  US  elect  to  be  charged  under 
schedule  "B."  In  regard  to  the  increase  in  revenue  resulting, 
defendant's  witness  Wurdack  testified:  "But  I  think  it  was  a 
great  deal  over  that  (referring  to  question  as  to  $200  increase 
for  this  month)  the  first  month;  we  put  in  the  high  rate  and 
nearly  set  the  town  afire." 

Defendant  furnished  "consumers'  data"  in  detail  sufficient 

to  check  each  consumer's  demand,  use,  rate,  and  bill  for  each 

month  of  the  year  ending  May  31,  1914.     We  have  classified 

this  and  reduced  it  to  compact  form,  as  shown  in  the  following 

table: 

P.U.R.'15C.— 67. 
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No.  of 
Con- 
sumers. 

Class  of 
Consumers. 

Connected 
Load 

(Watts). 

Average 

Connected 

Load 

(Watts). 

Kw.  Hrs. 
Per 
Year. 

Average 
Kw.  Era. 

Per 
Month 

Per 
Consumer. 

281 
99 

Residence  lighting 
Commercial  light- 
ing     

Flat  rates 

180,670 
120,900 

643 
1,221 

51,482 

82,460 

808 

7,128 

45,007 

31,971 

15 

69 

10 

4 

1 
1 

Power     

City  lighting   ... 
City  pumping    .. 

17,771 
13,800 
15,000 

4,443 
13,800 
15,000 

149 
3,750 
2,665 

393 

348,141 

218,856 

We  have  also  analyzed  the  revenue  from  electricity  sales  for 
the  year  ending  May  31,  1914,  and  determined  the  average 
rates  for  the  several  classes  of  service,  as  follows : 


No.  of 

Con- 
sumers. 


281 
99 

7 

4 
1 

1 


393 


Class  of  Consumers. 


Residence  lighting  ., 
Commercial  lighting 

Flat  rates  

Power    

City  lighting   ...... 

City  pumping    

All  classes    


Revenue 

For  Year 

Ending 

May  31, 

1914. 


$6,026.60 

6,903.46 

335.95 

338.32 

2,523.98 

720.00 


$16,848.31 


Average 
Rate  Per 
Kw.Hr. 

in 
Cents. 


11.7 
8.4 

41.6 
4.7 
5.6 
2.3 


7.7 


This  table  shows  the  total  results  for  seven  months'  opera- 
tion under  the  old  rates  and  five  months  under  the  existing 
rates,  and  shows  that  the  average  rate  for  218,856  kilowatt  hours 
was  7.7  cents.  It  is  possible  that  there  is  some  inaccuracy  in  the 
data  for  flat  rates,  so  the  calculated  average  rate  per  kilowatt 
hour,  41.6  cents  for  flat  rates  may  not  be  correct,  but  this  will 
not  affect  the  general  accuracy  of  the  results  appreciably.  Com- 
parison of  details  of  operation  under  the  old  rates  and  the  exist- 
ing rates  does  not  apparently  show  material  differences  in  in- 
come, except  as  to  individual  rates,  some  of  which  were  de- 
creased, and  others  increased. 

Defendant  has  suggested  rate  schedules,  apparently  basing 
them  upon  its  claim  of  $85,383.03  valuation,  with  10  per  cent 
return  thereon,  $3,000  claimed  allowance  for  maintenance,  and 
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claimed  operating  expenses  for  the  year  ending  May  81,  1914, 
$13,111,  or  a  total  of  $24,649,  which  defendant  claims  is  the 
reasonable  income  it  should  receive  from  electricity  sales  in 
Charleston  under  the  circumstances.  The  rate  schedules  sug- 
gested by  defendant  follow: 

RESn)EXCE   AKD   COMMEBCIAI., 

Suggested  Schedule. 
Rate  '*A": 
First  60  hrs.  use  per  month  of  the  assessed  or  meas- 
ured demand  15  cents  per  kw.  hr» 

Excess  use  of  the  assessed  or  measured  demand  ....     4  cents  per  kw.  hr. 
Residence  subject  to  a  minimum  charge  of  $1  per  month. 
Commercial  subject  to  a  minimum  charge  of  $1  per  month,  per  1,000  watts 
connected,  but  in  no  case  shall  minimum  be  less  than  $1. 

Power. 
Rate  *'B": 
First  60  hrs.  use  per  month  of  the  assessed  or  meas- 
ured demand  10  cents  per  kw.  hr. 

Excess  use *. 3  cents  per  kw.  hr. 

Subject  to  a  minimum  charge  of  $1  per  month  per  kw.  connected^  but 
in  no  case  shall  minimum  be  less  than  $1. 

Cooking. 
Rate  "C": 

4  cents  per  kw.  hr.  subject  to  a  monthly  minimum  charge  of  $1* 

Assessed  Demand. 
Residences. 
60  per  cent  of  connected  load,  but  not  less  than  400  watts. 

Commercial. 
75  per  cent  of  connected  load,  but  not  less  than  750  watts. 

Power. 
50  per  cent  of  connected  load,  but  not  less  than  1,000  watts. 

Discounts. 
Cash  discount  of  1  per  cent. 

Size  of  bill  discount  of  1  per  cent  for  each  $10  value  of  bill  up  to  nuud* 
mum  discount  of  30  per  cent. 

In  defendant's  suggested  schedule,  it  may  be  noted  that  a 
change  back  to  an  hours-use  rate  is  suggested  for  residence  light- 
ing by  putting  residence  lighting  under  the  same  schedule  afr 
commercial  lighting;  that  a  lower  rate  is  suggested  for  power,, 
which  we  think  is  admissible,  in  order  to  increase  defendant's, 
sale  of  electricity  for  power,  which  is  now  very  small,  and  that 
the  existing  four-cent  rate  for  electricity  for  cooking  is  included.. 
It  appears  that  defendant  estimates  these  suggested  schedules 
would  furnish  an  annual  income  of  some  $22,000^  including 
some  increases  in  business  over  that  for  the  year  ending  May  31,. 
1914,  whereas  we  have  determined  $16,850  is  sufficient  to  give- 
7.5  per  cent  return.     Defendant's  suggested  schedule  for  resi- 
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dence  and  commercial  lighting  shows  a  relatively  high  maximum 
rate  of  15  cents  per  kilowatt  hour,  with  an  abrupt  drop  to  4  cents 
per  kilowatt  hour  for  excess  of  sixty  hours'  use  of  the  assessed 
or  measured  demand,  and  this,  coupled  with  the  minimum  as- 
sessed  demand,  appears  to  make  a  wider  difference  than  there 
should  be,  based  on  actual  demand  and  actual  hours'  use. 

Using  the  consumers'  data  furnished  by  defendant  and  here- 
tofore referred  to,  we  have  tried  a  number  of  schedules,  applying 
them  to  the  business  of  the  year  ending  May  31,  1914,  and  find 
that  without  subdividing  the  class  "commercial  lighting,"  a 
schedule  of  block  rates  applicable  to  commercial  lighting  as  a 
whole  does  not  given  an  equitably  adjusted  set  of  block  rates, 
but  that  a  block-rate  schedule,  which  we  think  preferable,  is 
easily  adapted  to  residence  lighting.  So,  on  the  basis  of  allow- 
ing a  reasonable  return  and  allowance  for  surplus,  contingencies, 
and  depreciation  over  the  actual  operating  expenses,  we  have 
determined  reasonable  maximum  rates  for  electricity  furnished 
by  defendant  in  the  city  of  Charleston,  as  follows: 

Maximum  Rates  for  Residence  Lighting. 

For  the  first  20  kw.  hrs.  used  per  month,  per  kw.  hr 12  cents 

For  the  next  20  kw.  hrs.  used  per  month,  per  kw.  hr 10  oents 

For  all  electricity  in  excess  of  40  kw.  hrs.  used  per  month,  per  kw. 
hr 4  cents 

Maximum  Eates  for  Lighting  Other  Than  Residence  Lighting. 
For  the  first  30  hrs.'  use  per  month  of  the  connected  load,  per  kw. 

hr 12  cents 

For  the  next  30  hrs.'  use  of  the  connected  load,  per  kw.  hr 10  cents 

For  all  electricity  in  excess  of  60  hrs.'  use  per  month  of  the  con- 
nected load,  per  kw.  hr 4  cents 

The  revenue  resulting  from  the  application  of  the  above  maxi- 
mum rates  to  the  business  for  the  year  ending  May  31,  1914,  is 
approximately  $16,880,  as  shown  by  classes  in  the  following 
table,  which  also  shows  the  average  rates: 


No.  of 

Con- 
sumers. 


281 
i)9 
7 
4 
1 
1 


393 


Class  of  Consumers. 


Residence  lighting    . 
Commercial   lighting 

Flat  rates 

Power     

City  lighting   

City  pumping    

All  classes   


Revenue  By 

Application 

of  Maximum 

Rates. 


$5,968.75 

7,000.02 

335.05 

338.32 

2,523.08 

720.00 


$16,887.02 


Average 

Rate, 
Cents  Per 
Kw.  Hr. 


11.6 
8.5 

41.6 
4.7 
5.6 
2.3 


7.7 
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Defendant  has  only  seven  consumers  on  flat  rates,  and  though 
the  average  rate  to  these  consumers  appears  unduly  high,  the 
data  may  have  hecn  based  on  estimates,  instead  of  on  actual  meas- 
urements, as  their  services  are  presumably  not  metered.  We  are 
not  inclined  to  indicate  any  change  in  these  flat  rates,  other  than 
the  advisability  of  doing  away  with  flat  rates  altogether  and  plac- 
ing these  consumers  under  their  proper  schedule  of  meter  rates. 
We  have  examined  the  rates  for  city  street  lighting  and  city 
pumping,  as  effective  under  contract  with  the  city  of  Charles- 
ton, and  as  this  service  shows  long  hours'  use,  the  rates  appear 
equitably  and  fairly  adjusted  when  compared  with  the  maximum 
rates  prescribed  herein  for  residence  and  commercial  lighting. 

The  rates  for  power,  and  power  is  essentially  long  hours-use 
service,  and  probably  lower  daytime  use,  should  preferably  be 
lower  than  the  rates  for  lighting.  The  schedule  of  rates,  for 
power  suggested  by  defendant  are  lower  than  the  maximum  rates 
prescribed  herein  for  lighting,  and  do  not  appear  unduly  low  in 
comparison  therewith.  Defendant's  power  load,  exclusive  of 
city  pumping,  is  small,  and  we  are  not  informed  as  to  the  oppor- 
tunity of  developing  the  sale  of  electricity  for  power. 

Defendant's  rates  for  cooking  appear  somewhat  low,  but  the 
amount  of  such  service  is  probably  so  small  as  to  have  little 
effect  upon  other  rates,  yet  they  do  not  appear  so  low  as  to  throw 
the  burden  of  cost  upon  other  consumers,  and  they  are  slightly 
higher  than  the  new  contract  rates  for  city  pumping ;  so  we  are 
not  inclined  to  .suggest  any  change  in  the  rates  for  cooking. 

In  general,  as  to  maximum  rates  for  service  other  than  resi- 
dence lighting  and  commercial  lighting,  it  appears  sufficient  to 
prescribe  that  they  shall  not  exceed  the  maximum  rates  deter- 
mined herein  for  commercial  lighting,  leaving  any  action  as  to 
changes  or  adjustments  of  them  to  future  application  or  filing  of 
new  or  changed  rates  as  prescribed  by  the  Public  Service  Com- 
mission law. 

Minimum  Charges:  In  several  cases  we  have  found  that  a  so- 
called  minimum  charge  or  minimum  monthly  bill  is  reasonable 
when  used  in  connection  with  reasonable  and  equitably  adjusted 
schedules  of  meter  rates,  ftnd  that  the  reasonable  amount  of  such 
minimum  monthly  bill  should  be  based  on  the  average  cost  of 
service  to  consumers  who  in  any  month  use  no  electricity,  added 
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to  which  should  be  the  average  use  of  electricity  by  minimum  con- 
sumers at  the  current  rates,  omitting,  however,  the  element  of 
demand,  as  that  is. taken  care  of  when  block  rates  or  hours-use 
rates  are  determined.  In  the  .application  of  the  maximum  rates 
to  the  consumers'  data,  we  find  that  approximately  fifty  bills  out 
of  over  4,500  bills  for  a  year  would  carry  a  minimum  charge, 
and  the  use  of  electricity  by  such  minimum  consumers  averaged 
approximately  four  kilowatt  hours  a  month.  We  find  from 
the  evidence  that  the  average  cost  of  meter  installed  is  approxi- 
mately $8.60,  and  the  average  cost  of  service  connection  is  ap- 
proximately $5.60,  making  a  total  cost  of  meter  and  service  of 
$14,  from  which  and  other  data  obtained  from  the  evidence,  we 
make  the  following  calculation  to  determine  the  proper  mini- 
mum charge : 


Interest  and  depreciation,  11  per  cent  on  cost  of  meter  and  service, 

$14.00    

Average  cost  of  reading  meter   

Average  cost  meter  maintenance  and  testing 

Postage   

Bills  and  envelops   

Bookkeeper  and  stenographer's  time  per  meter 

Average  cost  of  meter  loss 


Or  a  cost  of  readiness  to  serve,  per  month 

4  kilowatt  hours  at  12  cents 

Average  minimum  charge   


Per 
Annum. 


$1.54 
.55 

.50 
.48 
.10 
.87 
.22 


$4.26 

$.35 
.48 
.83 


From  a  consideration  of  the  evidence  we  find  that  a  reason- 
able minimum  charge  for  electricity  service  by  defendant  in 
Charleston  is  75  cents  per  month  for  residence  lighting  con- 
sumers and  $1  per  month  for  commercial  lighting  consumers; 
that  is,  for  lighting  consumers  other  than  residence  lighting 
consumers.  One  dollar  per  month  per  kilowatt  connected,  as 
was  suggested  by  defendant,  appears  to  be  a  reasonable  minimum 
charge  for  power  service. 

We  see  no  objection  to  defendant's  suggestion  as  to  a  cash  dis- 
count of  1  per  cent,  but  think  it  would  be  preferable  to  have  a 
greater  amount,  not,  however,  exceeding  10  per  cent  for  prompt 
payment;  but  we  believe  a  discount  characterized  by  defendant 
as  "size  of  bill  discount"  is  in  the  nature  of  discount  for  quati- 
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tity,  and  may  constitute  unjust  discrimination  under  §  68,  sub- 
sec.  2,  of  the  Public  Service  Commission  law,  as  it  may  result 
in  different  charges  for  doing  like  and  contemporaneous  service 
under  the  same  or  mibstantially  similar  circumstances  or  con- 
ditions. 

"Under  such  a  discount  scheme  it  is  always  possible  for  one 
consumer  to  receive  service  at  a  lower  rate  per  unit  than  an- 
other consumer  of  the  same  class,  and  with  the  same  connected 
load."    5  Wis.  R.  0.  R.  162. 

"And  without  further  comment  on  this  branch  of  the  case,  it 
will  be  sufficient  to  repeat  that  when  the  defendant  makes  an 
offer  of  discount  or  rebate  based  on  the  30,000  ton  limit,  the 
limitation  is  unreasonable  and  unlawful,  because  necessarily  re- 
sulting in  unjust  discrimination.  There  is  nothing  in  the  show- 
ing in  this  case  to  justify  the  fixing  of  a  limitation  as  the  ground 
of  rebate  at  any  specified  quantity,  and  therefore,  if  the  discount 
is  paid  to  one  dealer,  the  payment  will  be  evidence  of  the  right 
of  all  other  dealers  to  a  like  and  proportionate  discount."  Provi- 
dence Coal  Co.  V.  Providence  &  W.  R.  Co.  1  Inters.  Com.  Rep. 
367,  1  I.  a  C.  Rep.  119. 

It  would  therefore  appear  at  least  preferable  for  defendant 
to  adopt  a  discount  for  prompt  payment  in  lieu  of  "cash  dis- 
count" and  "size  of  bill  discount,"  though  this  is  a  minor  ques- 
tion and  has  not  been  fully  presented  as  a  nissue  in  this  case. 

While  the  "old  rates"  and  "existing  rates"  gave  a  return  which 
we  think  reasonable,  neither  of  these  schedules  appear  quite 
equitably  adjusted,  but  are  in  some  respects  discriminatory. 
Some  of  the  rates  are  unreasonably  high  and  unjust,  others  are 
low  and  unduly  preferential.  Defendant  should  file  promptly 
new  schedules  of  rates  for  residence  and  commercial  lighting 
not  exceeding  the  maximum  rates  determined  herein. 

An  order  should  be  entered  in  conformity  with  the  views  ex- 
pressed herein.    All  concur,  except  Wightman,  C,  absent. 

ON  MOTION  FOR  REHEARING. 

Now,  upon  motion  of  the  Commission,  it  is 

Ordered:  1.  That  the  opinion  heretofore  rendered  in  the 
above-entitled  causes  by  this  Commission  be  and  the  same  is 
hereby  modified  and  amended,  as  follows*  to  wit: 
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That  page  numbered  33*  of  said  opinion  as  originally  rendered 
be  amended  by  striking  out,  after  the  word  "engineers"  in  the 
17th  line  thereof  and  before  the  word  "to"  in  the  20th  line 
thereof,  the  following  words :  "We  did  not  have  an  opportunity 
of  inquiring  into  the  matter  by  questioning  defendant's  witnesses, 
as  their  evidence  was  submitted  in  the  form  of  d^ositions,  so 
we  decline  to  add  anything,"  and  by  inserting  in  lieu  thereof 
the  following :  "On  one  item  of  an  appraisal,  so  we  do  not  think 
anything  should  be  added  as  a  correction,"  so  that  the  same  shall 
read  as  follows:  "We  do  not,  however,  feel  called  upon  to  de- 
cide upon  the  exact  cost  of  reproducing  the  boilers,  and  this  is 
not  a  serious  difference  in  opinion  estimates  of  engineers  on  one 
item  of  appraisal,  so  we  do  not  think  anything  should  be  added 
as  a  correction  to  Mr.  Bowles's  estimate  of  the  cost  of  reproduc- 
ing the  boilers." 

Ordered:  2.  That  the  motion  for  rehearing  filed  herein  by 
the  defendant  herein,  Missouri  Public  Utilities  Company,  be  and 
the  same  is  hereby  overruled. 

Ordered:    Z.  That  this  order  shall  take  effect  on  this  date. 


NETW  HAMPSHIRE  SUPREMB     COURT. 

GRAFTON  COUNTY  ELECTRIC  LIGHT  &  POWER 
COMPANY  et  al. 

V. 

STATE. 

(—  N.  H.  — ,  94  Atl.  193.) 

Public  good  ^Definition, 

The  phrase  "public  good"  as  used  in  the  New  Hampshire  stat- 
ute (Laws  1913,  chap.  145,  §  13),  which  provides  that  the  Commission 
shall  approve  the  transfer  or  lease  by  one  utility  of  its  franchise, 
works,  or  system,  or  any  part  thereof,  to  another  utility,  when  and 
only  when  it  appears  that  such  transfer  or  lease  "would  be  for  the 
public  good,*'  is  equivalent  to  a  declaration  that  the  proposed  action 
must  be  one  not  forbidden  by  law,  and  that  it  must  be  a  thing  reason- 
ably to  be  permitted  under  all  the  circumstances  of  the  case. 


*  Page  1041,  ante. 


Digitized  by  LjOOQ IC 


GRAFTON  CX)UNTY  ELECTRIC  L.  &  P.  CO.  ▼•  STATE.         10«6 

Security   ismtes'^  Amount  ^>  New   company  »^  Exccaa   over   comrhined 
capitalization  of  consolidated  company. 

The  capitalization  of  a  new  company  formed  to  purchase  the 
properties  of  two  existing  companies,  at  the  full  value  of  such  prop- 
ertieS)  although  in  excess  of  the  capitalization  of  the  existing  com- 
panies, is  not  in  violation  of  the  statute  forbidding  stock  dividends, 
even  if  the  securities  issued  are  to  be  taken  in  payment  by  the  old 
corporation  or  their  stockholders. 
Consolidation,   merger  and  sale  ^>  When  perm>issible  ^  PuJflic  good* 

lliat,  upon  the  purchase  of  the  properties  of  two  existing  com- 
panies by  a  new  company,  tlie  capital  outstanding  against  these  prop- 
erties would  be  largely  increased,  that  such  increase  ought  not  to  be 
permitted  without  a  corresponding  increase  of  assets,  and  that  this 
applies  with  especial  force  to  a  case  where  the  present  owners  of  the 
stock  of  the  existing  companies  have  bought  it  for  less  than  its  value, 
and  purpose  to  make  a  profit  by  the  sale  thereof  to  the  new  company, 
are  not  sufficient  reasons  for  denying  to  the  existing  companies  the 
right  to  sell  their  properties,  which  right  is  possessed  by  strictly  pri- 
vate corporations. 

Rates  ^' BeasonahlenesB  ^' Factors  to  he  considered  ^>  Fair  return  for 
service  rendered. 

Upon  the  question  of  what  rates  shall  be  permitted  to  be  charged 
by  a  public  utility,  the  issue  is  one  of  a  fair  return  for  the  service 
rendered,  not  of  a  fair  dividend  on  the  capital  of  the  corporation. 

Security  issues  ^>  Amount -^  Valtte  of  property  covered. 

If  it  be  conceded  that  capitalization  has  a  legitimate  bearing 
upon  rates,  it  must  follow  that  it  is  only  just  and  reasonable  that 
capitalization  should  be  a  fair  index  of  the  value  of  the  property 
of  the  utility. 

Surplus  —  Ownersh  ip  —  Enjoyment  of. 

A  surplus  accumulated  by  a  utility  belongs  to  it,  so  that  the 
public  cannot  deny  to  the  owners  of  the  company  the  full  enjoyment 
of  such  surplus. 

Consolidation,   merger  and  sale  ^' When  perm^issihle '^  Maintenance 
of  separate  accounts. 

That  the  separation  of  the  accounts  of  two  companies  about  to 
be  consolidated  can  be  more  effectually  maintained  if  they  remain  as 
separate  corporations,  is  not  a  sufficient  reason  for  denying  the  con- 
solidation, since  if  there  is  a  substantial  reason  why  public  service 
charges  should  be  apportioned  between  the  two  companies,  the  result 
can  be  obtained  by  an  order  for  separate  accounting  systems. 

Consolidation,  merger  and  sale  ^' Purchase  of  properties  hy  anothed' 
utility-^ Sale  price. 

The  sale  of  the  properties  of  two  electric  lighting  companies  to 
another  company  was  authorized,  such  property  to  be  paid  for  in  se- 
curities of  the  latter  company  in  such  sum  as  would  represent  the 
value  of  the  property  transferred. 
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Appeal  and  review '^Vacation  of  order  of  Comfi»iMion  —  ISenumd — 
Procedure, 

Upon  tliA  vacation  by  the  supreme  court  of  an  order  of  the 
CommiBsion  diemissing  a  petition  for  the  sale  of  the  properties  of  two 
existing  utilities  to  a  third,  upon  the  ground  that  such  a  sale  was  not 
for  the  public  good,  and  upon  the  remand  of  the  case  to  the  Commission 
for  further  proceedings,  the  Commission  was  directed  to  proceed  with 
the  case  precisely  as  they  would  if  the  present  conclusion  as  to  the 
public  good  had  been  announced  by  them. 

Valuation-^ Factors  to  he  ooneidered'^ Beaeonahle  rates. 

While  value  affects  reasonable  rates,  the  valuation  of  the  prop- 
erty of  a  public  utility  cannot  be  determined  by  the  rates  charged. 

[May  4,  1915.] 

Fbom  an  order  of  the  Commission  dismissing  petitions  asking 
for  approval  of  a  proposed  issue  of  securities  and  of  the  sale  of 
the  properties  of  two  electric  lighting  companies  to  a  third  com- 
pany, the  utilities  appeal.  Order  vacated  and  case  remanded  for 
further  proceeding.  For  the  early  history  of  this  case,  see  the  ap- 
pended footnote.* 

Appearances :  Streeter,  Demond,  Woodworth,  &  SuUoway  and 

*NoTE. — ^This  case  was  commenced  on  September  17,  1912,  by  the  filing 
of  two  petitions,  one  by  the  Grafton  County  Electric  Light  &  Power  Ck)m- 
pany,  asking  for  permission  to  issue  stock  and  bonds,  to  engage  in  business 
in  the  towns  of  Lebanon  and  Hanover,  and  to  transmit  electrical  energy 
outside  the  state;  the  other  asking  an  order  authorizing  the  sale  and  trans- 
fer by  the  Lebanon  Electric  Light  &  Power  Company  and  the  Mascoma 
Electric  Light  &,  Gas  Company  of  their  property  and  franchises  to  the 
Grafton  County  Light  &  Power  Company. 

By  an  order  dated  February  3,  1914  (see  4  N.  H.  P.  S.  C.  171),  the 
Commission  dismissed  the  petition  upon  the  ground  that  the  proposed 
capitalization  was  greatly  in  excess,  not  only  of  the  capitalization  of  the 
two  existing  companies,  but  also  of  the  value  of  the  properties  of  such 
companies.  A  motion  for  a  rehearing  was  subsequently  denied  by  the 
Commission  on  March  25,  1914   (see  4  N.  H.  P.  S.  C.  192). 

Upon  an  appeal  to  the  supreme  court  (see  —  N.  H.  — ,  93  Atl.  1028) 
the  court  remitted  the  case  to  the  Commission  for  further  proceedings 
upon  the  groimd  that  the  Commission  erred  in  dismissing  the  petition 
solely  upon  the  ground  of  the  excessive  capitalization;  that  the  Commis- 
sion should  have  first  determined  the  question  whether  or  not  the  proposed 
sale  of  the  properties  to  the  new  company  would  be  for  the  "public  good.'' 

Upon  a  further  consideration  of  the  case  by  the  Commission,  it  was 
found  that  a  transfer  of  the  franchise  and  properties  of  the  two  com- 
panies to  the  new  company  would  be  contrary  to  the  public  good.  See 
5  N.  H.  P.  S.  C.  161.  From  this  finding  of  the  Commission,  the  utilities 
aeain  appealed  to  the  supreme  court,  and  that  tribimal  then  handed  down 
the  foregoing  decision. 
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Benjamin  W.  Couch  for  the  plaintiff;  Louis  E.  Wyman  for  the 
State. 

Peaslee,  J.,  delivered  the  opinion  of  the  court: 

The  Public  Service  Commission  having  found  that  the  pro- 
posed transactions  would  be  contrary  to  the  public  good,  the 
appeal  brings  that  question  here  for  consideration.  The  meas- 
ure by  which  the  matter  is  to  be  determined  is  described  by 
tlie  legislature  as  "the  public  good."  Laws  1911,  chap.  164, 
§  13,  as  amended  by  Laws  1913,  chap.  145,  §  13.  This  is 
equivalent  to  a  declaration  that  the  proposed  action  must  be  one 
not  forbidden  by  law,  and  that  it  must  be  a  thing  reasonably  to 
be  permitted  under  all  the  circumstances  of  the  case.  If  it  is 
reasonable  that  a  person  or  a  corporation  have  liberty  to  take  a 
certain  course  with  his  or  its  property,  it  is  also  for  the  public 
good.  It  is  the  essence  of  free  government  that  liberty  be  not  re- 
stricted save  for  sound  reason.  Stated  conversely:  it  is  not  for 
the  public  good  that  public  utilities  be  unreasonably  restrained  of 
liberty  of  action,  or  unreasonably  denied  the  rights  as  corpora- 
tions which  are  given  to  corporations  not  engaged  in  the  public 
service. 

The  public  utilities  statute  includes  individuals  as  well  as  cor- 
porations in  the  category  of  those  subject  to  supervision  and  reg- 
ulation. Id.  §  1.  The  act  is  primarily  one  to  regulate  public 
utilities  rather  than  corporations.  The  regulation  of  corporate 
activities  is  undertaken  solely  from  a  public  service  standpoint, 
and  the  powers  conferred  are  to  be  administered  accordingly. 
There  is  nothing  in  the  statutes  relating  to  public  service  corpora- 
tions which  in  any  way  tends  to  contradict  or  limit  this  theory. 
Ample  provision  is  made  for  supervision,  to  the  end  that  un- 
reasonable conduct  may  be  restrained,  but  there  is  no  suggestion 
that  the  affairs  of  public  service  corporations  are  to  be  treated  on 
any  but  a  sound  business  basis.  The  questions  here  are  then: 
Are  the  proposed  transfers,  consolidation,  and  increased  capital- 
ization, or  any  of  them  (1)  contrary  to  law  or  (2)  unreasonable  I 

In  the  consideration  of  these  matters  upon  appeal,  the  court-  is 
required  to  give  the  weight  prescribed  by  the  statute  (§22  (e) 
added  to  the  original  act,  Laws  1911,  chap.  164,  by  Laws  1913, 
chap.  145,  §  18)  to  the  findings,  rulings,  and  orders  of  the 
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Public  Service  Commission.  In  this  the  proceeding  differs  from 
an  ordinary  appeal,  and  a  review  of  the  acts  and  reasoning  of  the 
Commission  is  enjoined  upon  the  court. 

The  order  dismissing  the  application  as  contrary  to  the  public 
good  is  based  by  the  Commission  upon  both  of  the  grounds  in- 
dicated above.  It  was  thought  that  the  transactions,  in  effect, 
violated  the  stock  dividend  statute  (Pub.  Stat.  chap.  273,  §  11), 
and  also  that  they  were  objectionable  upon  other  and  more  general 
grounds. 

1.  Is  the  capitalization  of  a  surplus  prohibited  by  the  stock 
dividend  statute  ?  It  is  to  be  noted  that  there  is  no  provision  upon 
the  subject  in  the  general  corporation  law.  The  only  statute  relat- 
ing to  it  is  one  imposing  a  penalty  for  participation  in  the  declar- 
ation of  a  stock  dividend.  There  is  no  provision  that  a  corpora- 
tion shall  not  sell  all  its  property  and  receive  the  full  value  there- 
of, even  if  the  sale  be  to  a  new  corporation  whose  stock  is  to  be 
taken  in  payment  by  the  old  corporation  or  its  stockholders.  The 
capitalization  of  a  surplus  by  means  other  than  a  stock  dividend 
is  not  prohibited.  Clearly  the  criminal  law  relating  to  stock 
dividends  cannot  be  extended  so  as  to  cover  such  a  transaction. 
As  there  is  no  other  statute  upon  the  subject,  the  conclusion  that 
the  transactions  here  under  consideration  are  forbidden  by  law  is 
unsound. 

2.  Is  there  substantial  reason  why  the  application  should  be 
denied?  The  reasons  given  by  the  Commission  and  urged  by 
counsel  for  the  state  are,  in  the  main,  that  the  result  will  be  that 
the  capital  outstanding  against  this  property  will  be  largely  in- 
creased, that  such  increase  ought  not  to  be  permitted  without  a 
corresponding  increase  of  assets,  and  that  this  applies  with 
especial  force  to  a  case  where  the  present  owners  of  the  stock  have 
bought  it  for  less  than  its  value,  and  purpose  to  make  a  profit  in 
this  manner.  It  does  not  seem  to  us  that  these  are  sufficient 
reasons  for  denying  to  those  engaged  in  public  service  activities 
the  rights  in  this  respect  which  are  possessed  by  strictly  private 
corporations.  The  reasons  for  this  conclusion  are  fully  set  forth 
in  American  Loan  &  T,  Co.  v.  General  Electric  Co.  71  N.  H.  192, 
51  Atl.  660,  and  need  not  be  repeated  here. 

The  trouble  with  the  main  reasons  given  for  the  order  in  this 
case  is  that  they  do  not  in  any  way  concern  the  public  use  to  which 
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the  property  is  devoted.  The  property  upon  which  the  company 
will  be  entitled  to  claim  to  earn  an  income  is  not  made  either 
greater  or  less  by  these  transactions.  It  may  be  that  it  has  pro- 
perty which  it  can  properly  capitalize,  which  it  would  not  be  en- 
titled to  treat  as  a  part  of  that  now  used  in  developing  electricity, 
and  upon  which  it  therefore  could  not  base  its  present  rates.  The 
two  questions  are  quite  distinct.  It  may  capitalize  what  it  owns, 
but  it  can  charge  rates  only  on  the  basis  of  so  much  of  its  property 
as  is  devoted  to  the  business  in  hand.  Upon  the  question  of  what 
rates  shall  be  permitted,  the  issue  is  one  of  a  fair  return  for  the 
service  rendered,  not  of  a  fair  dividend  upon  the  capital  of  the 
corporation. 

And  if  it  be  conceded  that  capitalization  has  a  legitimate  bear- 
ing upon  rates,  it  must  follow  that  it  is  only  just  and  reasonable 
that  capitalization  be  a  fair  index  of  the  value  of  the  property  of 
the  company.  If  it  is  for  the  advantage  of  the  public  in  the  local- 
ity served  that  capitalization  be  kept  down  in  order  that  rates  be 
low,  it  is  for  the  advantage  of  the  company  that  stock  issues  be  in- 
flated so  that  rates  may  be  high.  But  neither  one  situation  nor 
the  other  is  for  the  public  good.  The  question  of  public  good  is 
not  to  be  answered  by  looking  only  to  the  immediate  interests  of 
the  public  served  by  these  companies,  nor  by  a  mere  consideration 
of  advantage  to  those  who  furnish  the  service.  As  before  stated, 
it  is  a  question  of  what  is  reasonable,  taking  all  interests  into  con- 
sideration. 

It  is  urged  by  counsel  as  a  further  reason  for  denying  the  peti- 
tion that  the  public  has  some  vague  interest  in  the  surplus  which 
has  been  accumulated,  so  that  it  may  deny  to  the  owners  the  full 
enjoyment  thereof.  The  authorities  are  clear  that  the  surplus  is 
the  property  of  the  companies.  Opinion  of  Justices,  66  N.  H. 
629,  38  Atl.  1076 ;  Fall  River  Gas  Works  v.  Gas  &  Electric  Light 
Comrs.  214  Mass.  529, 102  X.  E.  475*  Since  it  is  their  property, 
it  cannot  be  taken  from  them  directly,  nor  can  they  be  deprived 
of  it  indirectly,  either  in  whole  or  in  part,  by  denying  to  its  own- 
ers the  right  to  use  it  as  they  could  use  their  other  property. 

The  suggestion  that  the  separation  of  the  accounts  of  the  Leb- 
anon and  Mascoma  companies  can  be  more  effectually  maintained 
if  they  remain  as  separate  corporations  does  not  seem  to  be  a  suifi- 
cient  reason  for  denying  a  consolidation.    If  there  is  substantial 
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reason  why  public  service  charges  should  be  apportioned  in  such 
small  units,  the  result  can  be  obtained  by  an  order  for  separate 
accounting  systems. 

It  is  our  opinion  that  it  is  reasonable  that  the  Masooma  and 
Lebanon  companies  be  permitted  to  transfer  their  property  to  the 
Grafton  company,  to  be  paid  for  in  securities  of  the  latter  com- 
pany in  such  sum  as  will  represent  the  value  of  the  property  trans- 
ferred. The  order  denying  the  petitions  is  vacated,  and  the  case 
is  remanded  to  the  Commission  for  such  further  proceedings,  not 
inconsistent  with  the  opinions  and  findings  of  the  court,  as  in  the 
opinion  of  the  PulJlic  Service  Commission  justice  may  require. 

This  means  that  the  case  will  then  be  before  the  Commission 
for  such  further  trial  of  the  facts  or  argument  on  the  law  as  any 
party  in  interest  may  desire.  The  Commission  have  stated  that 
the  matter  of  value  has  not  been  fully  tried,  and  from  this  it  nec- 
essarily follows  that  opportunity  for  further  hearing  is  required. 
In  short,  the  Commission  will  now  proceed  with  the  case  precisely 
as  they  would  if  the  present  conclusion  as  to  the  public  good  had 
been  announced  by  them.  It  seems  to  have  been  assumed  when 
the  case  was  last  before  the  Commission,  that  the  time  given  for 
its  consideration  by  them  was  limited  to  twenty  days.  Section 
22  (g),  added  by  Laws  1913,  chap.  145,  §  18  to  Laws  1911,  chap. 
164.  That  provision  applies  only  when  the  case  is  sent  back  for 
the  consideration  of  new  evidence  admitted  by  the  court  upon  ap- 
peal. It  has  no  application  to  the  situation  which  is  now  pre- 
sented. Now,  as  on  the  recommitt^il  last  February,  the  case  goes 
back  for  further  proceedings  other  than  the  mere  consideration  of 
the  new  evidence  certified  by  the  court.  In  such  cases  there  is  no 
statutory  limit  upon  the  time  within  which  the  Commission  must 
complete  the  hearing  and  consideration  of  the  case. 

It  has  been  suggested  in  argument  that  the  appeals  in  the  rate 
'^ases  should  be  now  dismissed  in  order  that  that  question  be  in- 
vestigated as  bearing  upon  the  question  of  value.  There  seems  to 
be  no  occasion  for  such  action,  because,  while  value  afiPects  reason- 
able rates,  the  converse  of  the  proposition  is  not  true.  As  the 
Commission  said  in  their  original  report  in  this  case,  by  adopt- 
ing such  a  theory  *'we  at  once  find  ourselves  traveling  the  old 
familiar  vicious  circle,  proving  value  by  rates  and  rates  by  value." 
In  private  enterprise  it  is  true  that  the  rate  of  profit  enters  into 
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value ;  but  the  whole  theory  of  rate  r^ulation  is  to  remedy  such 
situations.  Excessive  rates  (which  increase  value)  are  prohib- 
ited by  statute;  and  rates  which  are  not  compensatory  (and  thus 
confiscate  property)  are  unconstitutional.  The  question  is,  what 
rates  shall  property  of  this  value  earn ;  not^  what  is  the  value  of 
property  whicK  can  command  these  rates. 

Order  set  aside;  case  remanded. 

All  concurred. 

Note. — Statutory  provisions  limiting  capitalization  upon  the 
consolidation  or*  merger  of  utility  companies. 

The  assumption  on  the  part  of  the  New  Hampshire  supreme  court 
that  upon  the  consolidation  of  existing  companies,  the  capitalization 
of  the  new  company  is  not,  in  tlie  absence  of  statute,  limited  by  the 
capitalization  of  the  consolidated  or  merged  companies,  finds  support 
from  the  fact  that  ia  a  number  of  jurisdictions  there  are  statutes 
which  provide  that  the  capitalization  of  the  new  company  shall  not 
exceed  the  capitalization  of  the  consolidated  companies,  since  there 
would  be  no  occasion  for  the  statutory  enactment  of  provisions  rec- 
ognized by  the  general  law. 

In  the  following  jurisdictions  the  capital  stock  of  a  company 
formed  by  a  merger  or  consolidation  of  companies  cannot  exceed 
the  total  of  the  capital  stock  of  the  companies  so  merged  or  con- 
solidated at  par  plus  any  additional  sum  actually  paid  in  cash: 
Indiana  Utility  act,  §  92 ;  Maryland  Public  Service  Commission  law, 
§  34 ;  Missouri  Public  Service  Commission  law,  §  76 ;  Nebraska  Ses- 
sion Laws,  1909,  chap.  108,  §  1;  Illinois  Public  Utilities  Commis- 
sion, §  22;  New  York  Public  Service  Commissions  law,  art.  III., 
§  55,  art.  IV.,  §  69,  art.  V.,  §  101, 

The  District  of  Columbia  Public  Utilities  law  (§  8,  Public  Acts 
No.  435,  If  76)  provides  that  no  utility  shall  issue  stock,  bonds, 
etc.,  for  the  purpose  of  reorganization  or  consolidation  in  excess 
of  the  total  of  stock  or  bonds,  etc.,  then  outstanding  against  the 
utilities  so  reorganizing  or  consolidating. 

Massachusetts  Acts  of  1906,  chap.  392,  §  1,  provides  that  the 
aggregate  amount  of  the  capital  stock  and  the  aggregate  amount  of 
the  debt  of  gas  and  electric  companies  shall  not  be  increased  by 
any  consolidation. 

Ohio  Laws  relating  to  Public  Utilities  Commission,  Code  §  614- 
59,  provides  that  the  capital  stock  of  a  company  formed  by  a  merger 
shall  not  exceed  the  total  of  the  capital  stock  of  the  companies  so 
merged  at  par  plus  any  additional  sum  actually  paid  in  cash,  and 
that  the  aggregate  amount  of  debt  of  the  combined  companies  shall 
not  be  increased  by  reason  of  the  merger.    On  the  other  hand,  the 
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Pennsylvania  Public  Service  Commission  act  makes  the  value  of 
the  properties  of  the  consolidated  companies,  rather  than  their 
combined  securities,  the  basis  of  the  capitalization  of  the  company 
formed  by  the  consolidation  or  merger.  Art.  III.,  §  6- A,  provides 
that  the  stocks,  bonds,  etc.,  of  a  company  formed  by  a  consolidation 
or  merger  cannot  exceed  the  aggregate  values  of  the  properties  of 
the  companies  so  consolidated  or  merged,  and  any  additional  sum 
actually  paid  in  cash  and  any  additional  property  or  labor  actually 
contributed. 

And  chap.  17,  New  Jersey  Laws,  1913,  amending  §  109  of  the 
"Act  Concerning  Corporations,"  provides  that  a  corporation  formed 
by  merger  may  issue  obligations  sufficient  with  its  stock  to  provide 
*'for  all  the  payments  it  will  be  required*  to  make  or  obligations  it 
will  be  required  to  assume  in  order  to  effect  such  merger,"  and 
may  issue  stock  in  exchange  for  the  original  shares  on  terms  specified 
in  the  merger  agreement. 


NEW  YORK  PUBLIC  SERVICE  COM3nSSION,   SECONI> 
DISTRICT. 

GLENFORD 

V. 

ULSTER  &  DELAWARE  RAILROAD  COMPANY. 

[No.  3649.] 

OLIVE 
V. 

ULSTER  &  DELAWARE  RAILROAD  COMPANY. 

[No.  3756.] 
OLIVE 

V. 

ULSTER  &  DELAWARE  RAILROAD  COMPANY. 

[No.  4009.] 

Service^ Railroads ^Belocation  of  line  hecatise  of  taking  of  land' 
by  city  ^'Effect  of  damages. 

The  CommiBsion  cannot  require  a  railroad  company  which  had. 
been  required  to  relocate  its  tracks  because  of  the  taking  by  the  city 
of  New  York  for  reservoir  purposes  of  a  large  tract  of  land  including 
land  occupied  by  the  company,  to  do  more  than  fairly  serve  the 
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territory  under  all  of  the  cirdunstanoes  and  conditions  created  by 
the  relocation  of  its  line,  merely  because  it  had  received  damages  for 
the  taking  of  its  property. 

Service  —  Railroads  —  Station  facilities. 

Upon  the  relocation  of  a  railroad  line  rendered  necessary  by 
the  taking  of  its  land  by  a  city  for  reservoir  purposes,  the  Commis- 
sion ordered  the  railroad  company  to  show  a  telegraph  office  as  a  sig- 
nal station  upon  its  time  table,  and  to  sell  tickets  and  to  check  bag- 
gage to  and  from  that  station,  and  to  provide  facilities  for  the  accom- 
modation of  its  express  service,  using  the  telegraph  office  rooms  for  the 
present  season,  adding  thereto  only  such  additional  temporary  shelter 
as  may  be  actually  required  to  handle  the  passenger,  baggage,  and  ex- 
press traffic,  both  the  petitioners  and  the  respondents  being  given  the 
privilege  of  showing  at  the  end  of  the  season  what  was  necessary  in 
the  way  of  station  facilities  at  that  point. 

Service  •—  Railroads  — *  Station  facilities. 

Upon  the  relocation  of  a  railroad  rendered  necessary  by  the  tak- 
ing of  its  land  by  a  city  for  reservoir  purposes,  the  location  of  a  sta- 
tion at  the  place  requested  by  the  complainant  was  denied  by  the  Com- 
mission, it  appearing  that  the  territory  naturally  tributary  to  that 
location  was  very  thinly  populated  and  many  of  the  complaint  signers 
would  be  adequately  served  by  a  station  ordered  established  at  another 
point. 

Service  •— .  Railroads  —  Station  facilities. 

The  New  York  Commission  has  no  authority  to  require  a  railroad 
to  locate  a  station  upon  land  acquired  by  New  York  city  for  water 
supply  purposes,  no  definite  oiTcr  of  such  land  having  been  made  by  the 
city. 

Service  •—  Railroad  —  Station  facilities. 

Upon  an  application  for  an  order  requiring  a  railroad  company 
to  erect  and  maintain  a  station  at  a  designated  point  which  was  upon 
land  belonging  to  the  city  of  New  York,  the  Commission  directed  the 
respondent  railroad  company  to  endeavor  to  reach  an  agreement  with 
the  city  of  New  York  for  the  location  of  a  station  upon  its  land,  and, 
in  case  of  failure  to  reach  such  an  agreement,  to  locate  the  station 
upon  a  point  proposed  by  the  respondent. 

[April  8,  1015.] 

Applications  by  citizens  for  orders  requiring  a  railroad  com- 
pany to  erect  and  maintain  stations  at  certain  points,  the  reloca- 
tion of  the  respondent  line  having  been  rendered  necessary  by  the 
taking  of  its  land  by  the  city  of  New  York  for  reservoir  purposes. 
One  application  dismissed ;  on  another,  the  railroad  was  ordered 
to  maintain  a  telegraph  station  as  a  passenger,  express,  and  bag- 
gage station ;  and  on  the  third,  the  railroad  company  was  ordered 
to  erect  and  maintain  a  station  at  a  point  designated  by  the  Com- 
mission unless  within  twenty  days  it  could  come  to  an  agreement 
P.U.R.*16C.— 68. 
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with  the  city  of  New  York  for  the  location  of  a  station  upon  the 
land  of  such  city. 

Appearances:  Milton  0.  Auchmoody  and  Joseph  M.  Fowler 
for  residents  of  Glenf ord ;  Joseph  M.  Fowler  for  residents  of  the 
town  of  Olive  near  Sand  Hill ;  Brinnier  and  Canfield  for  residents 
of  the  town  of  Olive  near  Cold  Brook ;  William  McMurtie  Speir 
representing  the  Corporation  Counsel  of  the  City  of  New  York ; 
H.  H.  Fleming  for  the  Ulster  &  Delaware  Railroad  Company. 

Decker,  Commissioner:  These  cases  relate  to  desired  new 
stations  on  the  Ulster  &  Delaware  Eailroad,  and  the  complaints 
result  from  the  relocation  of  about  12  miles  of  that  railroad  as  the 
result  of  the  taking  of  land  by  New  York  city  in  the  county  of 
Ulster  for  purposes  of  additional  water  supply  to  that  city.  The 
proceedings  to  acquire  property  for  the  Ashokan  dam  and  reser- 
voir improvement  involved  the  destruction  of  at  least  six  hamlets 
or  villages,  known  as  West  Hurley,  Olive  Branch,  Brown^s  Sta- 
tion, Brodhead's  Bridge,  Shokan,  and  Boiceville,  and  the  occupa- 
tion of  large  tracts  of  land  around  those  villages.  These  places 
were  all  stations  on  the  Ulster  &  Delaware  Railroad.  The  rail- 
road itself  was  relocated  on  the  northerly  side  of  the  reservoir  and 
dam  and  in  a  territory  which  at  the  time  of  relocation  was,  and 
still  is,  thinly  populated.  In  place  of  the  former  stations,  the 
respondent  established  two  stations,  known  as.  Ashokan  and  West 
Hurley  (first  called  Woodstock).  The  distance  between  the  new 
West  Hurley  station  on  the  east  and  the  new  Ashokan  station  on 
the  west  is  about  6.2  miles.  The  distance  between  Ashokan  sta- 
tion and  the  next  station  to  the  west,  called  Cold  Brook,  is  about 
6.93  miles;  and  the  distance  from  Cold  Brook  station  to  the  next 
station  to  the  west,  Mount  Pleasant,  is  about  2.8  miles. 

It  has  been  contended  in  one  of  these  cases  that  the  railroad 
company  having  received  a  large  sum  for  special  damages 
(claimed  to  be  over  $2,000,000,  though  the  exact  amount  is  not 
proved),  the  company  should  re-establish  most  of  its  old  stations 
along  the  new  line,  and  that  it  could  in  any  view  afford  to  provide 
stations  on  the  new  line  with  liberality  and  maintain  them  for  the 
public  use.  This  Commission  has  no  authority  to  charge  the  re- 
spondent with  unnecessary  cost  of  operation,  because  it  has  re- 
ceived damages  for  the  destruction  of  an  important  part  of  its 
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property  and  of  certain  eBtablished  traflSc  and  revenue  conditions. 
With  the  location  of  the  new  line,  new  traffic  conditions  were  im- 
posedy  affording  to  respondent  much  less  business  and  revenue  as 
compared  with  the  old  line  location  and  service  of  populous  vil- 
lages with  their  tributary  territory,  and  respondent  cannot  be  law- 
fully required  to  do  more  than  fairly  serve  the  new  territory 
with  stations  reasonably  located  under  all  of  the  new  circum- 
stances and  conditions  created  by  the  occupation  of  territory  for 
water  supply  purposes  and  by  the  new  line  location. 

In  the  case  of  residents  at  or  near  Glenford  (No.  3649),  and 
which  is  a  small  hamlet  about  3.7  miles  east  of  Ashokan  station 
and  2.8  miles  west  of  West  Hurley  station,  the  evidence  indicates 
the  probability  that  a  station  at  that  point,  where  the  respondent 
already  has  a  telegraph  station  for  operating  purposes,  should  be 
established.  Eoads  leading  from  the  north  join  the  main  east  and 
west  highway  near  Glenford,  along  which  numerous  boarding 
houses  are  located.  The  hearings  in  that  case  show  a  real  public 
demand  for  station  facilities  at  that  point,  and  there  is,  we  think, 
fair  room  for  a  demonstration  in  practice  during  the  coming  sum- 
mer season  whether  the  station  custom  will  be  substantial  and 
sufficient  to  warrant  continuance  of  a  regular  station  at  Glenford. 
Our  present  order  should  be  that  respondent  shall,  commencing 
June  1,  1916,  or  at  the  taking  effect  of  its  regular  summer  time 
schedule,  show  Glenford  as  a  signal  station  upon  the  time  table, 
sell  tickets  and  check  baggage  to  and  from  that  station,  and  pro- 
vide such  facilities  for  the  accommodation  of  express  service  ap 
may  be  necessary;  but  in  so  doing  that  respondent  may  use  its 
present  telegraph  office  room  for  the  present  season,  adding  there- 
to  only  such  additional  temporary  shelter  as  may  be  actually  re- 
quired to  handle  the  passengers,  baggage,  and  express  traffic. 
Also,  that  on  or  after  October  15,  1915,  respondent  shall  report 
to  the  Commission  for  each  day  the  number  of  passengers  des- 
tined to  and  going  from  the  said  station,  the  number  of  pieces  of 
bagS&g^  there  checked  and  received,  and  the  number  of  freight 
shipments  which  may  be  billed  to  and  from  Glenford,  divided  as 
to  carload  and  less  than  carload  quantities.  At  that  time  respond- 
ent may  ask  to  reopen  the  case  and  move  for  abrogation  or  modi- 
fication of  the  order,  and  complainants  may  also  move,  if  they  so 
desire,  xor  an  improved  station  building. 
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In  the  case  relating  to  a  station  at  a  point  called  Sand  Hill 
(No.  3765),  but  which  is  otherwise  known  as  respondent's  siding 
19,  the  proof  is  not  deemed  sufficient  to  warrant  an  order  reiiuir^ 
ing  the  establishment  of  a  station  or  the  stoppage  of  trains  at  that 
point  The  territory  naturally  tributary  to  Sand  Hill  is  very 
thinly  populated.  Many  of  the  complaint  signers  reside  on  the 
south  side  of  the  new  reservoir,  and  their  railroad  requirements 
would  be  quite  as  well  served  at  respondent's  station  called  Cold 
Brook  as  at  Sand  Hill,  under  the  determination  we  are  about  to 
make  in  the  case  involving  the  Cold  Brook  station  location.  For 
these  reasons  we  are  of  the  opinion  that  the  complaint  in  that  case 
should  be  dismissed. 

In  the  case  relating  to  Cold  Brook  station  (No.  4009),  or  to  a 
new  station  for  what  is  known  as  BoiceviUe,  we  have  a  different 
situation.  The  complaint  signed  by  the  supervisor  of  the  town  of 
Olive,  Ulster  county,  and  supported  by  the  separate  petition  of  a 
large  number  of  persons  as  residents  of  that  town,  asks  for  the 
location  of  a  station  by  respondent  at  a  point  where  the  state  high- 
way known  as  the  New  York  city  highway,  passing  around  the 
westerly  end  of  the  Ashokan  reservoir  crosses  over  respondent's 
railroad  northerly  of  the  old  BoiceviUe  station ;  and  the  complain- 
ants claim  that  if  the  present  Cold  Brook  station  of  respondent 
should  be  moved  down  to  said  point,  the  public  convenience  and 
interest  would  be  better  served.  Removal  of  the  Cold  Brook  sta- 
tion to  the  complainants'  proposed  station  site  is  opposed  by  an- 
other large  number  of  residents,  on  the  claim  that  the  proposed 
new  site  would  be  inconvenient  and  restricted,  and  not  free  of 
access  as  such  public  depot  should  be,  that  the  present  Cold  Brook 
station  and  freight  yard  are  easy  of  access  by  good  roads  and 
bridges,  and  that  removal  would  subject  70  per  cent  of  the  traffic 
to  great  inconvenience,  while  the  present  "location  is  well  adapt- 
ed to  serve  patrons  from  a  large  radius  without  compelling  extra 
travel."  This  opposing  petition  is  by  residents  living  to  the  west 
of  the  state  highway  crossing,  and  they  may  be  referred  to  as 
Beechford  residents,  a  postoffice  across  the  Esopus  creek  and  to 
the  west  of  the  Cold  Brook  station,  and  residents  along  the  so 
called  Wittenberg  road. 

The  complaint  in  this  case  is  supported  by  the  appearance  of 
counsel  representing  the  board  of  water  supply  of  the  city  of  New 
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York.  The  interest  of  tihe  city  of  New  York  is  stated  to  arise 
from  the  fact  that  a  large  number  of  damage  claims  filed  by  land- 
owners against  the  city  involve  a  contention  that  the  owners  have 
had  the  value  of  their  property  diminished  by  the  increased  dis- 
tances to  railroad  stations,  and  that  these  landowners  include 
those  residing  south  and  north  of  the  Ashokan  reservoir ;  that  the 
Commission  before  which  these  cases  are  tried  regards  the  remov- 
al of  a  railroad  station  to  a  more  distant  point  as  a  substantial 
damage,  and  that  a  station  location  at  the  proposed  site  could  be 
arranged  through  the  donation  of  land  by  the  city  of  New  York 
which  owns  the  land  that  would  be  used  at  such  proposed  location 
for  the  new  station.  Under  this  statement,  New  York  city  has 
some  financial  interest  in  a  station  location  as  near  as  practicable 
to  the  old  Boiceville  station  location.  On  the  other  hand,  no  defi- 
nite ofiFer  of  land  donation  by  New  York  city  for  the  new  station 
has  been  made,  and  we  have  on  the  record  merely  the  statement  of 
counsel  thfit  he  believed  the  use  of  the  necessary  land  could  be 
granted,  but  with  restrictions  as  to  prevention  of  unsanitary  con- 
ditions as  having  effect  upon  the  water  supply  in  the  reservoir. 

Since  the  hearing  in  May  last  no  further  negotiations  between 
respondent  and  New  York  city  authorities  have  been  brought  to 
the  attention  of  the  Commission.  This  Commission  has  no 
authority  to  require  the  respondent  to  locate  a  station  upon  New 
York  city  land  acquired  for  water  supply  purposes,  and  it  is  not 
apparent  that  respondent  would  be  able  to  occupy  such  land  by 
exercise  of  the  right  of  eminent  domain. 

In  a  former  case  (No.  2836),  this  Commission  was  of  the 
opinion  that  the  present  Ashokan  station  should  be  located  at  a 
point  some  distance  therefrom  and  in  accordance  with  the  demand 
of  complainants  in  that  case,  but  this  involved  use  of  New  York 
city  land,  and  respondent  made  it  appear  to  the  Commission  that 
it  would  be  unable  to  acquire  such  land ;  that  position  being  sup- 
ported by  a  letter  from  the  corporation  counsel  of  the  city  of  New 
York  quoting  a  letter  from  the  board  of  water  supply  of  Septem- 
ber 27,  1912,  stating  that  an  agreement  between  the  city  and  the 
railroad  company  under  chapter  724  of  the  Laws  of  1905,  where- 
by an  exchange  of  property  was  effected,  that  the  only  way  a 
change  could  then  be  made,  "if  such  would  be  legal,"  would  be  by 
mutual  agreement  for  a  new  exchange  of  lands,  and  that  the  board 
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was  ^'not  willing  to  open  up  the  whole  subject  aaew  and  run  the 
risks  of  casting  additional  burdens  up<m  lands  which  at  great  ex- 
pense were  acquired  by  the  cily  solely  and  wholly  to  preserve  the 
purity  of  its  future  water  supply,  especially  as  we  are  thoroughly 
convinced  that  the  station  locations  as  now  fixed  are  the  best, 
everything  considered,  for  all  the  parties  in  interest." 

This  Commission  was  compelled  to  hold  that  it  was  without 
power  to  order  the  respond^Dit  to  change  the  location  of  its  Olive 
station  at  the  point  suggested  by  the  complainants  in  case  No. 
2836.  In  that  case  complainants  also  asked  for  a  station  at  Boiee- 
ville,  that  is  to  say,  the  point  where  complainants  in  this  case 
desire  a  station  to  be  located.  It  seems,  however,  that  the  testi- 
mony in  case  No.  2836  related  chiefly  to  the  other  station  location. 
However  that  may  be,  the  same  lack  of  power  to  order  a  station 
oa  land  of  New  York  city  applied  then  as  it  does  now  to  the  order- 
ing of  a  station  at  the  intersection  of  the  state  highway  and  re* 
spondent's  railroad  above  described. 

The  evidence  in  this  case  indicates  that  the  location  here  pro- 
posed by  complainants  would  better  satisfy  all  customers  of  the 
railroad  company  residing  to  the  south  and  east  While  the  pres- 
ent location  of  the  Cold  Brook  station  is  somewhat  nearer  to 
Beechford  and  the  section  to  the  west  and  northwest,  it  is  on  a 
side  road  reached  from  the  east  by  a  hill  of  very  steep  grade,  a 
grade  so  heavy  as  to  prevent  the  hauling  of  ordinary  team  loads ; 
and  from  the  west  over  a  bridge  spanning  the  Esopus  creek,  the 
road  crossing  the  railroad  at  grade  immediately  west  of  the  sta- 
tion. A  station  at  the  state  highway  intersection  with  the  rail- 
road would  enable  all  parties  to  use  the  state  highway,  and  the 
travel  from  Beechford  and  the  northwesterly  section  would  be 
but  a  short  distance  greater  than  to  Cold  Brook.  If  the  railroad 
company  and  New  York  city  can  reach  an  agreement  as  to  use  of 
the  city  land  for  station  purposes,  this  Commission  should  and 
will  approve  the  location  at  the  point  proposed  by  complainants. 

Such  an  agreanent  would  involve,  however,  the  expense  de- 
volving upon  respondent  in  rearrangement  of  its  present  long 
passing  siding  and  switch  at  Cold  Brook  which  is  operated  by 
respondent's  employees  at  Cold  Brook  station.  These  siding  and 
station  tracks  extend  over  a  distance  of  about  2,500  feet  easterly 
from  Cold  Brook  station  and  end  about  1,300  feet  north  of  the 
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station  site  here  proposed  by  complainants  and  counsel  for  New 
York  city.  Bespondent  shows  that  rearrangement  and  relocation 
of  the  siding  and  station  tracks  for  operation  in  coimection  with 
a  station  layout  as  proposed  by  complainants  will  cost  it  between 
$12,000  and  $13,000^  outside  of  any  cost  for  the  land  for  station 
purposes  or  for  the  change  of  signals. 

Bespondent  has  purchased  land,  known  as  the  Hadley  property, 
for  a  new  Cold  Brook  station,  which  would  with  the  use  of  that 
land  be  located  about  half  a  mile  westerly  of  the  complainants' 
proposed  site.  This  would  entail  the  use  of  the  side  road  running 
from  the  state  highway  near  complainants'  proposed  site  and  the 
keeping  open  of  that  road  from  the  west  to  accommodate  Beech- 
ford  residents  and  others  living  to  the  west,  the  maintenance  of 
the  bridge  for  that  road  across  the  Esopus  credi,  and  the  present 
grade  crossing  of  the  railroad  close  to  that  bridge.  It  also  in- 
volves putting  into  proper  condition  the  half  mile  of  this  side 
road  to  the  east  of  the  new  Cold  Brook  station  site  of  respondent, 
so  that  a  present  very  heavy  hill  grade  which  prevents  the  hauling 
of  ordinary  team  loads  will  be  removed. 

The  situation,  therefore,  as  presented  to  the  Commission  is  as 
follows:  ^ 

1.  It  is  conceded  that  the  present  Cold  Brook  station  should  be 
changed. 

2.  The  station  site  proposed  by  complainants  is  appropriate, 
but  the  land  is  owned  by  the  city  of  New  York,  and  this  Com- 
mission has  no  authority  to  compel  respondent  to  acquire  such 
land,  nor  does  it  appear  that  respondent  can  acquire  such  land 
without  consent  of  the  city  of  New  York ;  and  no  definite  offer 
of  such  land  has  been  made  by  the  city  of  New  York. 

3.  Respondent's  intended  site  for  a  new  Cold  Brook  station 
is  the  only  other  appropriate  location  for  the  new  station,  and 
that  location  will  not  be  appropriate  unless  a  road  of  easy  grade 
shall  be  provided  as  access  to  said  station  from  the  east,  that  is 
to  say,  from  the  state  highway  at  or  near  its  crossing  over  re- 
spondent's railroad  to  said  station. 

4.  If  respond^it  shall  locate  its  new  Cold  Brook  station  at  a 
point  about  2^500  feet  west  of  complainants'  proposed  site,  it  must 
at  the  same  time  provide  a  road  with  easy  grade  from  said  point 
of  crossing  of  its  road  by  the  state  highway  westerly  to  said  new 
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station,  and  the  Commission's  order  herein  will  so  prescribe,  sub- 
ject of  course  to  the  future  maintenance  of  said  road  by  the  town 
of  Olive  as  a  public  highway. 

5.  If  the  respondent  and  the  city  of  New  York  shall,  never- 
theless, reach  an  agreement  for  relocation  of  said  Cold  Brook 
station  at  or  near  the  "taking  line"  of  the  New  York  city  reservoir 
upon  land  now  belonging  to  said  city,  the  relocation  of  said  station 
is  hereby  approved. 

6.  The  order  of  the  Commission  herein  will  require  respondent 
to  file  with  the  Commission  within  twenty  days  after  service 
thereof  a  report  —  * 

(a)  Whether  it  has  reached  an  agreement  with  the  proper 
authorities  of  New  York  city  concerning  the  removal  of  its  Cold 
Brook  station  to  or  near  the  site  proposed  by  complainants  herein, 
and  if  such  agreement  has  been  so  reached  respondent  shall  im- 
mediately proceed  to  so  relocate  its  Cold  Brook  station,  providing 
a  suitable  station  building  and  approaches  thereto  with  all  re- 
quired facilities  for  the  handling  of  passengers  and  freight  at 
such  location. 

(b)  If  such  agreement  has  not  been  so  made  within  said  period 
of  tyenty  days,  then  respondent  is  required  immediately  there- 
after to  relocate  its  said  Cold  Brook  station  upon  the  site  herein 
proposed  by  it,  providing  a  suitable  station  building  and  ap- 
proaches thereto  with  all  required  facilities  for  the  handling  of 
passengers  and  freight  at  such  location,  and  such  approaches  shall 
include  the  use  or  construction  of  a  proper  highway  of  easy  grade 
leading  from  said  station  easterly  to  the  state  highway  at  or  near 
the  overcrossing  by  said  highway  of  respondent's  railroad,  the 
initial  cost  of  any  highway  construction  thereby  involved  to  be 
paid  for  by  respondent.  The  construction  of  the  station  building 
and  facilities  in  either  of  said  locations  shall  be  undertaken  with- 
out delay,  and  shall  be  finished  on  or  before  June  15, 1915,  except 
as  necessary  extension  of  time  may  be  granted  for  good  cause 
shown  to  this  Commission. 

The  net  result  of  this  case  isthat  while  complainants'  proposed 
site  is  appropriate,  this  Commission  is  without  jurisdiction  to 
require  its  acquisition  and  use;  and  respondent's  proposed  site, 
while  otherwise  appropriate  as  a  second  choice,  is  not  conveniently 
usable  by  residents  located  to  the  easterly  of  said  site,  unless  the 
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heavy  hill  grade  now  existing  on  the  highway  which  they  must 
use  shall  be  removed,  and  the  initial  cost  of  improving  that  high- 
way to  easy  grade  should  be  borne  by  the  respondent. 

We  have  merely  adverted  to  the  cost  involved  to  respondent  in 
relocating  its  siding  and  switch  track  at  Cold  Brook  in  case  of 
removal  to  complainants'  proposed  site,  although  that  cost  under 
respondent's  showing  is  large.  The  comparison  sets  over  against 
this  the  cost  of  building  the  highway  to  avoid  the  present  hilly 
road  leading  to  the  Cold  Brook  station  location  of  respondent 
Unquestionably  such  cost  of  revising  its  siding  and  switch  layout 
at  Cold  Brook  is  an  item  which  must  have  due  consideration. 
The  case  under  the  governing  conditions  is  difficult  in  any  aspect, 
and  it  is  to  be  r^pretted  that  in  arriving  at  the  various  station 
locations  upon  respond^it's  new  line  in  the  reservoir  section  the 
Commission's  approval  was  not  applied  for  before  the  land  agree- 
ment between  the  city  and  respondent  was  made  and  executed. 
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NBW  YORK  PUBIilC  SBRVICE  COMMISSION*  SECOND 
DISTRICT, 

P.  E.  LEWIS 

V. 

NEW  YORK  TELEPHO^TE  COMPANY. 

[Case  No.  3937.] 
A.  P.  SEATON 

V. 

NEW  YORK  TELEPHONE  COMPANY, 

[Case  No.  3938.] 

G,  A.  BAGWELL 

V. 

NEW  YORK  TELEPHONE  COMPANY. 

[Case  No.  3939.] 

G.  T.  ANDERSON 

V. 

NEW  YORK  TELEPHONE  COMPANY. 

[Case  No.  3940.] 

A.  A.   COLE 
V. 

NEW  YORK  TELEPHONE  COMPANY. 

[Case  No.  3941.] 
E.  E.  GRIFFITHS 

V. 

NEW  YORK  TELEPHONE  COMPANY. 

[Case  No.  3942.] 
[Decision  No.  208.] 

Rates  ^  Telephones  ^  Extension  of  city  rates  to  suburban  territory* 

The  telephone  rates  in  force  in  a  city  were  extended  to  territory 
closely  built  up  to  that  of  the  city,  with  a  provision  for  a  four-party 
business  rate  for  such  outlying  territory,  it  appearing  that*  the  ex- 
isting rates  therein  were  excessive  for  the  limited  service  afforded. 

[April  14,  1916.] 

Complaint  by  subscribers  in  Utica,  New  Hartford,  and 
Whitesboro  as  to  the  rates  and  service  afforded  by  the  New  York 
Telephone  Company. 

The  Utica  Home  Telephone  Company  previously  had  in  effect 
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Tates  in  TJtica  and  the  suburban  districts  of  New  Hartfo: 
Whitesboro,  which  rates  gave  to  subscribers  in  one  locali 
privil^e  of  talking  with  the  other  localities.  Upon  the 
over  of  the  Utica  H(»ne  Telephone  Company  by  the  Ne^ 
Telephone  Company,  the  rates,  excepting  to  fanners  in  al 
localities,  were  raised.  About  a  year  thereafter  the  right 
between  the  localities  was  also  taken  away,  and  a  toll  char 
instituted  which  increased  the  rate  and  diminished  the  vs 
the  service.  This  resulted  in  a  reduction  of  the  number  < 
^cribers  in  the  suburban  territory,  general  dissatisfaction  w 
rates  and  service  of  the  respondent  company,  and  the  pro 
by  a  number  of  the  residents  in  said  suburban  territory  of 
service,  for  which  they  were  obliged  to  pay  Utica  rates  plui 
age  charges,  and  were  confined  to  Utica  service.  The  n 
force  in  the  city  were  ordered  extetided  to  the  suburban  ter 
.  Appearances :  Lynch,  Willis  &  Titus  for  complainants : 
Swayze  and  George  R.  Grant  for  respondent 

Decker,  Commissioner :  These  six  cases  were  brought  oi 
plaints  filed  during  the  latter  part  of  1913.  After  the  fil 
answers,  hearing  was  first  held  December  5,  1913,  wher 
plainants  were  not  ready  to  proceed.  Complainants  had  h 
an  action  in  the  supreme  court  to  restrain  respondent  from 
ing  rates  in  excess  of  those  fixed  in  a  certain  franchise  or  ] 
granted  to  the  Utica  Home  Telephone  Company,  the  pi 
property  of  which  company  had  been  taken  over  through  pu 
by  respondent,  New  York  Telephone  Company.  Subseq 
that  petition  of  complainants  was  denied  by  the  court,  and 
upon  these  cases  were  again  brought  on  for  hearing  befo 
Commission  on  October  5  and  November  6,  1914,  and  the] 
finally  submitted  for  determination  upon  briefs  filed  durir 
cember,  1914. 

The  cause  of  complaint  is  the  introduction  of  a  toll  rate  be 
Utica  and  the  exchanges  of  respondent  known  as  New  Ha 
and  Whitesboro.  The  Whitesboro  exchange  area  includes  ^ 
boro,  Yorkville,  and  New  York  Mills.  This  toll  rate,  5  ce 
number  calls  and  10  cents  on  particular  personal  calls,  was 
lished  November  1,  1913.  Prior  to  that  date  telephone 
scribers  in  New  Hartford  talked  without  toll  to  Utica,  and 
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in  the  Whitesboro  exchange  area  talked  without  tall  to  Utica,  and 
Utica  subscribers  talked  without  toll  to  each  exchange.  The  Xew 
Hartford  and  Whitesboro  subecribers  also  talked  with  each  other 
without  toll  charge.  These  base  areas  of  New  Hartford  and 
Whitesboro  adjoin  each  other  and  both  join  on  the  Utica  area. 
New  Hartford,  with  about  1,400  inhabitants,  is  built  up  closely 
against  the  Utica  boundary,  and  the  localities  comprised  in  the 
Whitesboro  exchange  area  are  settled  close  together  with  that  area 
abutting  upon  Utica.  The  testimony  indicates  that  this  exchange 
area  has  a  population  of  7,800.  Numerous  business  men  of  Utica 
live  in  New  Hartford  and  the  Whitesboro  area,  and  apparently 
some  persons  having  business  interests  in  the  Whitesboro  section 
live  in  Utica. 

In  August,  1912,  the  New  York  Telephone  Company  pur- 
chased the  property  of  the  Utica  Home  Telephone  Company 
which  was  operating  in  Utica,  and  at  that  time  had  a  large  portion 
of  the  Utica  telephone  business  and  all  or  practically  all  of  the 
telephone  traffic  in  Whitesboro  and  New  Hartford.  The  tele- 
phone systems  of  the  two  companies  were  physically  consolidated 
about  November  23,  1912. 

Just  prior  to  that  date  the  New  York  Telephone  Company 
had  in  Utica  4,579  telephones.  These  included  telephones  used 
by  subscribers  also  taking  the  Home  Telephone  Company's 
service  and  which  are  described  as  "duplicates."  The  Home 
company  had  3,153  telephones,  not  including  any  such  dupli- 
cates. Upon  consolidation  and  immediately  after  November  23, 
1912,  the  New  York  company  had  in  Utica  7,699  telephones 
in  service. 

Prior  to  the  consolidation  the  Utica  Home  company  had 
in  New  Hartford  (no  duplicates)  260  telephones,  and  in  Whites- 
boro (no  duplicates)  266  telephones.  On  September  1,  1914, 
shortly  before  the  hearings  in  these  cases,  the  count  stood  Utica, 
8,162;  New  Hartford,  137;  Whitesboro,  245.  While  the  total 
number  of  telephones  in  Utica  has  considerably  increased,  the 
total  number  in  New  Hartford  has  decreased  about  45  per  cent, 
and  the  number  in  Whitesboro  has  decreased  about  8  per  cent. 

The  effect  of  the  introduction  of  the  toll  rate  upon  the  num- 
ber of  telephone  messages  between  Utica  and  New  Hartford 
and  Whitesboro  cannot  be  shown,  since  no  record  of  the  calls 


Digitized  by  LjOOQ IC 


LEWIS  V.  NEW  YORK  TELEPH.  CO. 


1085 


between  those  places  was  kept  prior  to  the  introduction  of  the 
toll  charge,  but  immediately  after  the  introduction  of  the  toll, 
November  1,  1913,  the  toll  calls  during  the  month  of  November, 
1918,  from  Utica  to  New  Hartford  were  6,409,  and  from  Utica 
to  Whitesboro  6,204.  In  August,  1914,  the  toll  calls  from 
Utica  to  New  Hartford  were  2,296,  and  from  Utica  to  Whites- 
boro 3,969,  showing  a  great  reduction  in  the  number  of  calls 
from  Utica  to  each  of  those  exchanges  by  comparison  of  the 
traflBc  in  November,  1913,  with  the  traffic  in  August,  1914. 
The  toll  traffic  from  New  Hartford  to  Utica  was  5,203  calls  in 
November,  1913,  and  2,039  in  August,  1914.  The  toll  calls 
from  Whitesboro  to  Utica  in  November,  1913,  were  6,626,  and 
in  August,  1914,  4,298. 

Before  the  consolidation  the  Utica  Home  company  had  in 
force  in  Utica  the  following  rates: 

Utica. 

Residence. 


Direct   line 
Two-party 
Four-party 
Farmer 


$22 

18 

24 


At  that  time,  November  23,  1912,  the  New  York  company's 
Utica  rates  were: 


Utica. 

Business. 

Residence. 

Direct  line 

$60 
48 
36 

27 

$33 

Two-party 

27 

Four-party    • , 

21 

Farmer 

27 

Residence. 


These  were  amended  August  1,  1913,  as  follows: 


Direct  line 
Two-party 
Four-party 
Farmer   . . . 


Such  amendment  increased  the  direct  line  residence  rate  $3, 
two-party  residence  rate  $3,  four-party  residence  rate  $3,  re- 
duced the  farmer  residence  rate  $3,  and  struck  out  the  foui^ 
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party  business  rate  of  $36.  The  amendment  also  added  optional 
message  rates  for  two-party  lines  of  $33  for  six  hundred  mes- 
sages, excess  4  cents  each;  $39  for  eight  hundred  messages^, 
excess  4  cents  each;  and  $45  for  one  thousand  messages,  excess 
3  cents  each. 

These  rates  of  August  1,  1918,  have  since  continued  in  force 
for  the  Utica  subscribers.  November  1,  1912,  the  New  York 
Telephone  Company  having  acquired  the  Home  company  prop- 
erty in  New  Hartford  and  Whitesboro  and  having  no  separate- 
telephone  system  in  those  areas,  immediately  changed  the  rates- 
for  New  Hartford  and  Whitesboro  as  follows: 


Direct   line    

Two-party    , 

Four-party    

Farmer     

These  changed  the  Home  company's  former  rates  in  the  fol- 
lowing respects:  Direct  line  residence  $2  increase;  four-party 
residence  $2  increase;  farmer  line  residence  $6  reduction. 

Now,  from  November  1,  1912,  to  November  1,  1913,  there- 
was  no  change  in  the  New  Hartford  or  Whitesboro  rates,  and 
during  that  period  of  one  year  subscribers  taking  the  rates  above- 
mentioned  for  those  exchanges  were  able,  as  before,  to  talk  with 
Utica  without  charge,  and  Utica  subscribers  were  able  to  talk 
with  New  Hartford  and  Whitesboro  without  charge.  It  follows- 
that  the  institution  of  the  toll  charge  between  these  exchanges 
and  Utica  cut  directly  and  to  a  great  extent  into  the  privileges- 
which  had  long  been  enjoyed  by  the  New  Hartford,  Whitesboro, 
and  Utica  subscribers.  Such  action  suddenly  and  completely 
segregated  New  Hartford  and  Whitesboro  from  Utica  telephon- 
ically  except  by  payment  of  toll,  and  it  thereby  increased  the 
rates  of  subscribers  to  the  amount  of  the  tolls  by  cutting  off 
entirely  the  privilege  of  free  conversation.  The  amount  of  the 
toll  charges  collected  since  the  toll  charge  was  established  meas- 
ures merely  the  amounts  actually  paid  for  messages  deemed 
necessary  by  the  calling  subscribers.  Such  amount  of  toll 
charges  necessarily  falls  far  short  of  showing  usage  of  the  wires 
to  and  from  Utica  which  formerly  existed  and  would  contimie- 
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to  exist  under  free  local  service  to  and  from  Utica  at  the  contract 
flat  rates. 

The  result  of  the  toll  <^arge  has  been  to  dhninish  the  number 
of  New  Hartford  and  Whitesboro  subscribers,  so  that  now  the 
New  Hartford  business  subscriber  pays  from  $24  to  $86  per 
year  for  the  privilege  of  talking  to  187  other  subscribers,  and 
the  residence  subscriber  pays  for.  the  same  service  from  $18  to 
$24  per  year.  The  same  thing  results  from  the  246  subscribers^ 
in  Whitesboro.  Obviously  the  value  of  telephone  service  to  a 
subscriber  depends  largely  upon  the  number  of  other  subscribers 
with  whom  he  can  communicate.  There  may  be  segregated 
localities  with  subscribers  as  few  in  number  as  those  above  shown, 
for  New  Hartford  and  Whitesboro,  where  these  rat^  would  not^ 
upon  complaint,  be  held  unreasonable.  On  the  other  hand,  with 
these  rates  in  force  at  New  Hartford  and  Whitesboro  and  for- 
merly including  the  right  to  talk  to  Utica,  and  the  sudden  taking 
away  of  the  privilege  of  free  communication  with  Utica,  the 
subscribers  in  New  Hartford  and  Whitesboro  were  entitled,  in 
the  opinion  of  the  Commission,  to  regard  the  continuation  of 
those  rates  for  the  resulting  restricted  service  in  New  Hart- 
ford and  Whitesboro  as  excessive.  It  is  plain  that  the  real 
diminution  in  service  and  value  of  service  was  caused  by  putting 
in  the  toll  charge  to  and  from  Utica. 

Kespondent  claims  that  the  number  of  subscribers  in  these 
localities  has  been  reduced  by  an  agreement  between  the  dis- 
contented users  of  telephones  there  residing.  This  may  or  may 
not  be  correct,  but  if  it  is,  the  dissatisfaction  with  respondent's 
action  is  nevertheless  made  more  manifest  and  emphatic,  and  we 
find  no  basis  in  that  contention  for  holding  that  such  rates,  in 
view  of  the  service  history,  are  reasonabla  It  is  true  that  com- 
plainants do  not  directly  claim  that  these  local  rates  are  unrea- 
sonable, but  they  do  so  nevertheless  and  with  force  and  like 
effect  when  they  attack  the  reasonableness  of  the  toll  charge  in 
addition  to  respondent's  rates  for  the  confined  local  service.  If 
respondent,  when  instituting  this  toU  charge,  had  materially 
reduced  the  local  rates  in  New  Hartford  and  Whitesboro,  a 
somewhat  different  case  would  be  presented. 

A  further  result  of  this  toll  charge  to  and  from  Utica  has^ 
been  the  taking  of  Utica  service  by  persons  residing  in  New 
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Hartford  and  Whitesboro  at  Utica  rates  plus  mileage  charges, 
with  no  right  whatever  to  talk  with  their  neighborhood  sub- 
scribers in  New  Hartford  or  Whitesboro  as  the  case  may  be. 
Two  of  these  subscribers  in  New  Hartford  paid  $32.40  yearly 
plus  the  Utica  rate,  and  two  others  paid  $12  each  plus  the 
Utica  rate.  Four  business  places  in  Whitesboro  pay  an  average 
of  $69  plus  the  Utica  rate.  Each  of  these  mileage  subscribers 
must  pay  a  toll  to  talk  with  other  New  Hartford  or  Whitesboro 
local  subscribers,  although  they  may  live  the  shortest  possible 
distance  away. 

To  recapitulate,  the  Utica  Home  company  had  in  effect  cer- 
tain rates  for  New  Hartford  and  Whitesboro  which  gave  sub- 
scribers the  right  to  talk  with  Utica,  and  certain  rates  for  Utica 
which  gave  subscribers  the  right  to  talk  with  New  Hartford 
and  Whitesboro,  and  subscribers  in  New  Hartford  and  Whites- 
boro were  entitled  to  talk  with  each  other.  The  Utica  Home 
company's  property  was  taken  over  through  purchase  by  the 
New  York  company.  By  the  consolidation  the  Utica  rates  for 
former  Home  company's  subscribers  were  raised.  After  the 
consolidation  the  New  Hartford  and  Whitesboro  rates  were 
slightly  changed.  A  year  afterward  the  right  to  talk  under  local 
contract  rates  between  Utica  and  New  Hartford  or  Whitesboro 
was  taken  away  and  a  toll  charge  instituted,  which  constituted 
an  increase  in  rates  and  diminished  the  value  of  the  service 
rendered  to  subscribers  in  New  Hartford  and  Whitesboro  and 
also  to  subscribers  in  Utica.  This  toll  chaige  also  carried  a 
material  increase  in  rates  to  people  residing  in  New  Hartford 
and  Whitesboro  who  had  large  use  for  Utica  service,  and  to  get 
it  most  economically  were  obliged  to  take  Utica  rates  plus  mile- 
age charges,  and  be  confined  to  Utica  service  except  on  paying 
a  toll  to  talk  with  their  neighbors  in  New  Hartford  or  Whites- 
boro. While  we  have  found  that  the  present  New  Hartford  and 
Whitesboro  rates  for  service  restricted  to  those  exchange  areas 
with  the  present  number  of  subscribers  are  in  view  of  the  pre- 
vious service  history  excessive,  it  does  not  follow  that  such  rates 
are  compensatory  for  a  service  which  included  added  free  serv- 
ice to  and  from  Utica.  It  is  in  evidence  that  the  Utica  Home 
company  was  in  poor  condition  financially,  did  not  pay  divi- 
dends, nor  provide  for  appropriate  depreciation,  and  it  may 
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w^  be  that  the  combined  service  should  have  been  rmidered  at 
higher  charges. 

It  also  appears  that  before  the  consolidation  the  telephone 
service  in  Utica  was  divided  between  the  two  oompanies^  and 
the  Utica  Home  company  had  in  effect  lower  rates  than  the 
New  York  company  was  charging,  and  lower  than  the  latter 
company  made  effective  upon  the  consolidation.  Complain- 
ants rather  insisted  at  the  hearing  that  Utica  customers  were 
deprived  unrightfully  of  the  lower  Utica  Home  local  rates 
by  the  consolidation.  We  cannot  indorse  that  view.  With 
about  half  of  the  telephones,  speaking  roughly,  it  could  give 
a  lower  flat  rate  than  if  it  were  handling  all  of  the  Utica  local 
service,  and  when  the  New  York  company  took  over  the  Utica 
Home  telephones  in  Utica,  the  service,  being  unified,  was  in- 
creased in  value.  Under  the  circumstances,  we  think  some 
higher  rates  in  Utica  than  the  low  charges  formerly  applied  by 
the  Home  company  were  justified.  Those  who  were  using 
telephones  of  both  companies  had  their  total  cost  reduced,  while 
those  who  used  the  telephone  of  the  one  company  had  their 
service  increased,  and  the  old  Utica  Home  subscriber  paid  a 
higher  charge.  Without  passing  upon  the  Utica  rates  now  in 
force,  since  there  is  no  complaint  against  them  here,  we  can 
and  should  say  that  these  rates  were  not  in  anywise  rendered 
unreasonable  by  the  taking  over  of  the  Utica  Home  property 
in  Utica,  with  the  result  of  providing  about  double  the  service 
at  the  Kew  York  company's  rates.  The  same  considerations 
which  enable  us  to  hold  that  the  New  Hartford  and  Whitesboro 
rates  are,  generally  speaking,  too  high  for  the  diminished  serv- 
ice now  given,  in  view  of  the  previous  history  under  those  rates, 
warrant  a  ruling  that  the  additions  to  the  Utica  service  resulting 
from  the  consolidation  tended  generally  to  favor,  rather  than 
injure,  the  Utica  subscribers.  This  as  applies  to  Utica  sub- 
scribers is  qualified  by  the  subsequent  action  of  the  New  York 
company  in  establishing  a  toll  rate  between  Utica  and  New 
Hartford  and  Whitesboro,  thus  diminishing  the  service  privi- 
leges of  the  Utica  subscriber. 

We  may  assume  that  the  respondent  is  correct  in  its  con- 
tention that  the  old  rates  in  New  Hartford  and  Whitesboro  were 
too  low  for  the  combined  local  service  including  Utica,  and  that 
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for  such  combined  service  it  was  entitled  to  increased  charges. 
In  providing  a  remedy  by  establishing  toll  charges  to  and  from 
Utica,  it  wholly  ignored  the  effect  of  such  action  upon  the  value 
of  its  service  in  New  Hartford  and  Whitesboro,  and  to  an  extent 
in  Utica  under  the  local  rates  which  it  continued  in  force.  If  it 
was  right  to  put  in  this  toll  charge  it  should  have  materially 
lowered  its  local  rates  in  New  Hartford  and  Whitesboro,  but  in 
doing  that  it  would  still  have  reduced  the  service  privileges  of 
its  Utica  subscribers  by  denying  them  the  right  to  talk  at  Utica 
rates  with  New  Hartford  and  Whitesboro. 

Respondent's  representatives  oppose  an  optional  rate  basis 
whereby  New  Hartford  and  Whitesboro  subscribers  satisfied 
to  pay  toll  to  Utica  might  continue  to  use  the  local  rates,  while 
those  not  satisfied  to  pay  a  toll  to  Utica  might  take  the  Utica 
rates  and  have  also  the  privilege  of  talking  locally  in  New  Hart- 
ford and  Whitesboro.  Such  optional  rate  is  claimed  by  them  to 
be  unsatisfactory  as  imposing  a  confused  operation,  and  also 
improper  because  not  according  to  the  respondent  a  suflScient 
revenue.  Undoubtedly  there  would  be  some  confusion  both  in 
operation  and  listing,  and  it  may  be  that  the  additional  revenue 
received  from  those  taking  the  combined  service  at  Utica  rates 
would  not  be  fairly  compensatory  as  a  whole.  A  comparison  of 
the  two  rate  schedules  indicates  that  spreading  the  Utica  rates 
over  the  entire  New  Hartford  and  W^hitesboro  area  would  be 
perhaps  a  better  plan,  with  a  slight  amendment  of  the  Utica 
schedule  to  fit  the  situation  of  subscribers  in  New  Hartford  and 
Whitesboro. 

The  so-called  "Farmer  rates"  apply  from  outlying  territory, 
and  need  not  be  considered  in  this  case.  Complainants  are  not 
interested  in  these  rates.  The  New  Hartford  and  Whitesboro 
exchange  areas  lie  so  close  to  Utica  that  they  are  properly  to 
be  deemed  suburbs  of  Utica,  and  telephone  rates  in  this  flat  rate 
territory  should  be  so  arranged  as  to  induce  the  freest  pof^sible 
use  of  that  facility,  which  has  become  for  most  people  a  business 
and  household  instrumentality  of  importance,  and,  with  many, 
a  practical  necessity.  There  are  business  houses  and  manu- 
facturing establishments,  some  of  which  are  large,  and  most  of 
which  have  occasion  to  telephone  daily,  and* often  frequently 
during  the  day,  to  Utica,  and  to  receive  communication  from 
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Utica.  Many  of  the  residences  in  this  outlying  territory  are 
those  of  Utica  business  men.  The  business,  social,  and  family 
requirements  are  such  that  as  a  whole  such  territory  should  be 
in  practice  added  to  the  Utica  service.  In  some  situations  the 
Commission  would  not  hesitate  to  make  an  optional  rate  basis, 
giving  the  subscriber  the  choice  of  local  rates  with  a  toll  to  the 
trading  center,  or  a  straight  higher  rate  taking  in  both  the  local 
service  and  conversation  with  the  adjacent  center  of  trade. 
Each  case  must  be  decided  according  to  its  peculiar  facts.  In 
this  case  we  think  there  is  sufficient  option  in  the  varying  Utica 
rates  th^nselves  with  an  amendment  of  the  business  rate  to  pro- 
vide a  four-party  rate  in  New  Hartford  and  Whitesboro  for 
small  business  users.  The  present  Utica  rates  per  annum  re- 
stated are  as  follows : 


Direct   line 
Two-party    , 
Four-party 


BuBiness. 


$60 
48 


Residence. 


$36 
30 
24 


This  should  be  amended  for  New  Hartford  and  Whitesboro 
business  subscribers ^so  as  to  provide  a  ^^four-party  rate"  of  $36. 
In  so  providing  it  is  not  necessary  to  extend  such  four-party 
business  rate  to  Utica  subscribers.  Something  should  be  allowed 
for  the  restricted  business  conditions  existing  in  New  Hartford 
and  in  Whitesboro  as  against  the  business  conditions  in  Utica, 
and  for  attracting  to  the  company  additional  business  subscribers 
in  the  New  Hartford  and  Whitesboro  areas. 

As  has  been  pointed  out,  the  present  rates  in  New  Hartford 
and  Whitesboro  with  the  service  restricted  to  local  communi- 
cation, and  not  even  extending  from  one  of  those  areas  to  the 
other,  are  practically  paper  rates  so  far  as  attracting  or  hold- 
ing subscribers  to  the  use  of  respondent's  lines.  No  subscriber 
or  other  person  residing  in  New  Hartford  or  Whitesboro  has 
come  forward  in  these  cases  to  express  satisfaction  with  the  pres- 
ent rate  and  service  conditions.  There  is  a  practcial  unanimity 
of  discontent  with  those  conditions  so  far  as  can  be  ascertained. 
The  rate  conditions  established  by  respondent  after  the  consolida- 
tion with  the  introduction  of  the  toll  charge  operated  decisively 
to  discourage  increase  and  even  retention  of  its  business  in  New; 
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Hartford  and  Whitesboro.  They  operated  to  induce  general  dia- 
satisfaction  in  those  localities  and  largely  in  Utica  itself,  par- 
ticularly those  Utica  subscribers  having  frequent  occasion  to 
communicate  by  telephone  with  persons  connected  with  the  Kew 
Hartford  and  Whitesboro  exchanges.  The  application  of  Utica 
rates  with  the  amendment  suggested  will  enable  !N'ew  Hartford 
and  Whitesboro  subscribers  to  talk  with  each  other  without  toll 
charges,  as  well  as  providing  flat-rate  communication  with  Utica. 

A  careful  study  of  these  cases  convinces  the  Commission 
that  the  extension  of  Utica  rates  with  the  additional  four-party 
business  rate  to  New  Hartford  and  Whitesboro  affords  a  simple 
remedy  for  a  troublesome  situation  which  should  •  never  have 
been  created.     Order  will  be  entered  accordingly. 

It  is  proper  to  note  here  that,  if  authority  to  suspend  advanced 
telephone  rates  pending  investigation  had  been  conferred  upon 
thte  Commission  before  these  complaints  were  filed,  the  pro- 
ceeding would  have  been  simplified,  the  subscribers  so  greatly 
dissatisfied  with  the  introduction  of  the  Utica  toll  rate  would 
have  retained  their  telephones  pending  investigation  and  order, 
and  the  whole  matter  would  have  been  disposed  of  to  the  better 
satisfaction  of  all  parties  to  the  proceeding.  The  legislature 
has  been  asked  to  amend  the  law  in  this  respect. 
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NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

IX  RE  DISCONTINUANCE  GENEEALLY  BY  CARRIERS 
OF  THEIR  REGULATIONS  AND  PRACTICES  GOVERN- 
ING THE  FURNISHING  OF  TEMPORARY  DOORS  OR 
BULKHEADS  TO  CARS  LOADED  WITH  BULK  FREIGPIT 
(other  than  Grain). 

STERLING  SALT  COMPANY 

V, 

PENNSYLVANIA  RAILROAD  COMPANY 

LEROY  SALT  COMPANY,  Worcester  Salt  Company,  and  Inter- 
national Salt  Company  of  New  York 

V. 

ERIE  RAILROAD  COMPANY,  Buffalo,  Rochester  &  Pittsburgh 
Railway  Company;  Lehigh  Valley  Railroad  Company,  and  Penn- 
sylvania Railroad  Company 

RETSOF  MINING  COMPANY 

V. 

GENESEE  &  WYOMING  RAILROAD  COMPANY 
STERLING  SALT  COMPANY 

V. 

GENESEE  &  WYOMING  RAILROAD  COMPANY. 

[Decision  No.  216;  Case  No.  4725.] 

Bailroada '■^  Duties -^  Furnishing  grain  doors  and  bulkheads  for  cars 
loaded  in  hulk, 

A  carrier  should,  in  the  performance  of  its  common-law  and 
statutory  duty  to  furnish  sufficient  and  suitable  cars  for  the  trans- 
portation of  freight,  furnish  grain  doors  and  bulkheads  for  the  pro- 
tection of  fruits,  vegetables,  and  salt  which  is  offered  for  transporta- 
tion in  bulk. 

[June  15,  1915.] 

Complaint  by  shippers  of  fruit,  vegetables,  and  salt  against 
tariffs  filed  by  railroad  companies  which  eliminated  existing 
provisions  whereby  the  carriers  furnished  temporary  doors  and 
bulkheads  for  produce  shipped  in  bulk ;  tariffs  canceled. 
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Appearances :  Roger  H.  Clarke,  as  attorney,  and  Ashley  Bige- 
low,  as  traffic  manager,  for  Sterling  Salt  Company;  W.  T.  Chis- 
holm,  as  attorney  for  Retsof  Mining  Company,  International 
Salt  Company  of  Xew  York,  Worcester  Salt  Company,  and  Le- 
Roy  Salt  Company ;  Herbert  A.  Ileminway,  as  attorney  for  Xew 
York  State  Shippers'  Protective  Association;  Parker  McCol- 
lester,  attorney,  O.  E.  Butterfield,  assistant  general  solicitor,  and 
W.  S.  Kallman,  assistant  freight  traffic  manager,  for  the  Xew 
York  Central  Railroad  Company;  H.  F.  West,  division  freight 
agent,  the  Xew  York  Central  Railroad  Company;  E.  H.  Croly, 
division  freight  agent,  the  Xew  York  Central  Railroad  Com- 
pany; T.  H.  Burgess,  as  attorney  for  Erie  Railroad  Company; 
Henry  Adams,  general  freight  agent,  Erie  Railroad  Company; 
E.  P.  Bates,  assistant  freight  traffic  manager,  the  Pennsylvania 
Railroad  Company;  C.  S.  Thompson,  assistant  general  freight 
agent,  the  Delaware  &  Hudson  Company ;  George  D.  Ogden,  gen- 
eral freight  agent,  the  Pennsylvania  Railroad  Company;  James 
S.  Havens,  as  attorney  and  R.  W.  Davis,  freight  traffic  manager, 
for  Buffalo,  Rochester,  &  Pittsburgh  Railway  Company;  John 
E.  McLean,  as  attorney,  and  Paul  Wadsworth,  freight  traffic 
manager,  for  the  Delaware  &  Hudson  Company;  X'^athan  G. 
Wells,  for  Frank  Sullivan  Smith,  receiver,  as  attorney  for  the 
Pittsburg,  Shawmut,  &  Xorthern  Railroad  Company;  H.  O. 
Finch,  general  manager,  for  Genesee  &  Wyoming  Railroad  Com- 
pany; A.  S.  Learoyd,  general  freight  agent,  for  the  Delaware, 
Lackawanna,  &  Western  Railroad  Company. 

Irvine,  Commissioner:  Xoveniber  4,  1909,  on  the  complaint 
of  the  Xew  York  State  Shippers'  Protective  Association  against 
certain  railroad  companies,  this  Commission  held  and  ordered 
that  the  respondents  should  furnish  cars  for  shippers  of  semi- 
perishable  produce,  such  as  potatoes,  cabbages,  and  apples,  so 
equipped  with  inside  or  grain  doors,  bulkheads,  or  other  proper 
device,  that  loading  and  unloading  might  be  accomplished  with 
reasonable  facility ;  or  that  if  respondents  saw  fit  to  require  that 
such  de\Tlce  be  supplied  by  shippers  under  a  stated  allowance 
not  less  than  the  f ul  1  average  cost  thereof,  they  should  so  provide 
in  their  tariffs,  leaving  shippers  the  option  in  such  tariff  pro- 
vision to  supply  bulkheads  or  grain  doors. 
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In  obedience  to  this  order,  tariffs  were  filed  containing  pro- 
visions substantially  similar  to  the  following,  taken  from  N.  T. 
C.  &  H.  R.  R.  R.  Co.  freight  tariff  P.  S.  C,  2  K  T.  No.  7147: 

1.  When  cars  are  furnished  for  shipments  of  fruit  or  vege- 
tables in  bulk,  in  carloads,  temporary  doors  or  boards  not  less 
than  3  feet  in  height,  made  of  lumber  1  inch  or  more  in  thick- 
ness, will  be  provided  by  the  N.  Y.  C.  &  H.  R.  R.  R.  or  West 
Shore  R.  R,  when  doors  or  lumber  are  available  at  shipping 
point. 

2.  When  temporary  doors  or  boards,  not  less  than  1  inch  in 
thickness,  are  furnished  by  shippers  for  shipments  of  fruits  or 
vegetables  in  bulk,  in  carloads,  allowance  to  shippers  will  be 
made  at  rate  of  16 J  cents  per  foot  of  height  of  door  (or  50  cents 
per  door,  3  feet  in  height),  provided  that  the  maximum  allow- 
ance per  car  for  temporary  doors  or  boards  will  not  exceed  $2. 
If  the  doors  or  boards  are  attached  with  spaces  between  the 
boards,  the  width  of  the  boards  will  be  taken  as  the  measurement 
for  ascertaining  the  proper  allowance  to  be  made  to  shippers  at 
the  rate  of  16|  cents  per  foot  of  height. 

3.  If  shippers  of  fruits  or  vegetables  in  bulk,  in  carloads,  elect 
to  furnish  bulkheads  or  bulkhead  boards,  of  not  less  than  1  inch 
in  thickness,  in  lieu  of  temporary  doors,  allowance  to  shippers 
for  bulkhead  or  bulkhead  boards  will  be  made  at  the  rate  of 
16j  cents  per  foot  of  height  of  bulkhead,  provided  that  the 
maximum  allowance  per  car  will  not  exceed  $2  for  bulkheads 
or  bulkhead  boards.  If  the  bulkhead  or  bulkhead  boards  are 
made  or  attached  with  spaces  between  the  boards,  the  width  of 
the  boards  will  be  taken  as  the  measurement  for  ascertaining  the 
proper  allowance  to  shippers  at  the  rate  of  16f  cents  per  foot  of 
height. 

4.  If  shippers  of  fruits  or  vegetables  in  bulk,  in  carloads,  fur- 
nish both  temporary  doors  and  bulkheads,  allowance  will  be  made 
only  for  temi>orary  doors  as  provided  in  Rule  2. 

The  order  of  the  Commission  having  expired  by  limitation  of 
time,  tariffs  have  been  filed  eliminating  the  foregoing  provisions. 
January  19,  1915,  the  Commission  made  an  order  suspending  the 
operation  of  these  tariffs  in  so  far  as  they  operated  to  discontinue 
the  regulations  referred  to,  pending  an  investigation  and  de- 
cision, until  May  1,  1915;  and  by  subsequent  order  such  tariffs 
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were  further  suspended  until  July  1,  1915,  unless  otherwise 
ordered  by  the  Commission. 

The  Sterling  Salt  Company  and  the  Eetsof  Mining  Com- 
pany filed  their  complaints  against  the  Genesee  &  Wyoming 
Kailroad  Company;  and  the  LeRoy  Salt  Company,  the  Woi^ 
cester  Salt  Company,  and  the  International  Salt  Company  of 
New  York,  filed  their  joint  complaint  against  the  Erie  Railroad 
Company;  the  Buffalo,  Rochester,  &  Pittsburgh  Railroad  Com- 
pany; the  Lehigh  Valley  Railroad  Company,  and  the  Pennsyl- 
vania Railroad  Company,  complaining  of  the  cancelation  of 
similar  allowances  for  inside  doors  for  cars  used  in  transporting 
salt     All  cases  were  consolidated  for  hearing. 

Grain  doors,  bin  doors,  inside  doors,  and  car-door  boards  are 
essentially  the  same.  They  consist  of  boards  placed  inside  the 
door  spaces  of  box  cars  from  the  floor  up  to  a  height  depending 
upon  the  height  of  the  lading,  their  purpose  being  to  hold  back 
the  lading  from  the  door  and  retain  it  within  the  car  during 
loading,  transportation,  and  unloading.  Bulkheads  consist  of 
boards  placed  across  the  car  on  either  side  of  the  door  spaces, 
dividing  the  car  practically  into  two  bins  with  a  passageway 
between  them  the  width  of  the  door  spaces.  It  is  conclusively 
established  by  the  evidence  that  either  grain  doors  or  bulkheads 
are  essential  to  the  proper  shipment  and  transportation  in  bulk 
of  produce  of  the  character  here  in  question  and  of  salt. 

The  broad  question  involved  is  whether  the  carrier  should, 
in  performance  of  its  common-law  and  statutory  duty  to  fur- 
nish sufficient  and  suitable  cars  for  the  transportation  of  freight 
(Loomis  V.  Lehigh  Valley  R.  Co.  208  N.  Y.  312,  101  N.  E. 
907;  and  Public  Service  Commissions  law,  §  37),  furnish  such 
grain  doors  or  bulkheads,  or  whether  the  shipper  should  furnish 
them  in  performance  of  his  duty  to  present  freight  properly  pre- 
pared for  transportation.  In  other  words,  do  the  grain  doors 
or  bulkheads  constitute  a  part  of  a  suitable  car,  or  do  they  con- 
stitute an  incidental  protection  of  the  goods  to  be  shipped  ? 

The  question  was  exhaustively  discussed  in  New  York  State 
Shippers'  Protective  Asso.  v.  New  York  C.  &  H.  R.  R.  Co.  2 
P.  S.  C.  R.  (2d  Dist  N.  Y.)  251,  and  a  conclusion  reached  fa- 
voring the  shipper,  resulting  in  the  order  heretofore  referred  to. 
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No  new  conditions  sufficient  to  warrant  a  modification  of  that 
opinion  have  here  been  presented. 

Before  that  decision  was  reached,  an  action  was  brought  in 
the  supreme  court  of  New  York  against  the  Lehigh  Valley  Rail- 
road Company,  seeking  to  recover  for  expenses  incurred  in  pro- 
viding grain  doors  and  bulkheads.  After  the  decision  by  the 
Commission  the  court  of  appeals  held  in  that  action  (Loomis  v. 
Lehigh  Valley  R.  Co.  supra),  that  it  is  the  common-law  duty 
of  a  carrier  to  provide  itself  with  vehicles  safe  and  sufficient  for 
the  purpose  for  which  they  are  furnished ;  that  when  the  carrier 
solicits  and  receives  produce  for  shipment  in  bulk,  the  law  im- 
plies the  obligation  to  furnish  cars  reasonably  fit  for  that  service, 
including  grain  doors  or  bulkheads  where  such  devices  are  neces- 
sary to  permit  the  car  to  be  loaded  to  the  minimum  capacity  upon 
which  the  freight  rate  is  based  or  the  maximum  which  in  the 
interest  of  the  shipper  the  cars  are  designed  to  hold.  But  two 
possible  grounds  can  be  discerned  whereby  it  might  be  possible 
to  avoid  the  effect  of  this  decision.  One  is  that  the  court  em- 
phasized the  fact  that  the  case  before  it  was  not  one  of  rates, 
tariffs,  or  r^ulatory  legislation.  It  may  be  said  that  this  is  not 
a  case  of  rates  or  of  tariffs  in  the  sense  of  involving  any  question 
of  compensation  to  the  carrier,  and  that  there  is  no  regulatory 
legislation  relieving  the  carrier  of  the  common-law  duty  declared 
by  the  court  of  appeals  to  rest  upon  it  in  such  cases.  The  other 
possible  ground  of  distinction  is  that  the  court  acted  upon  a  find- 
ing that  without  grain  doors  or  bulkheads  it  is  impossible  to 
load  a  car  to  the  minimum  weight  provided  by  tariffs,  whereas 
there  is  evidence  in  this  case  tending  to  show  that  it  is  in  some 
instances  possible  to  load  a  car  to  its  minimum  capacity  without 
either  grain  doors  or  bulkheads.  It  is  not  possible  to  load  to 
the  maximum  capacity  "which  in  the  interest  of  the  shipper  the 
car  is  designed  to  hold."  Moreover,  it  is  clearly  established 
that  although  the  minimum  load  might  be  placed  in  the  car  at 
the  point  of  origin,  the  ordinary  outside  doors  of  box  cars  are 
not  intended  to  hold  the  load  within  the  car,  and  during  trans- 
portation the  bulk  load  would  tend  to  level  itself.  Even  with  a 
minimum  load  there  would  be  considerable  loss  through  the  doors 
or  damage  from  the  elements  to  that  portion  of  the  load  reaching 
the  doors. 
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The  Commission  might  well  rest  upon  its  former  decision, 
and  it  is  perhaps  controlled  by  the  decision  of  the  court  of  ap- 
peals, but  the  case  has  been  so  strongly  and  ably  presented  and 
argued  in  the  effort  to  overcome  the  previous  rulings  that  some 
discussion  of  points  presented  may  not  be  inappropriate. 

The  discussion  so  far  has  related  solely  to  the  respective  legal 
duties  of  shipper  and  carrier.  In  a  broader  sense  an  economic 
question  is  presented.  The  legal  duties  in  this  and  similar  cases 
have  been,  consciously  or  unconsciously,  spelt  out  from  the 
economic  problems  involved.  Except  temporarily  during  a  period 
of  adjustment,  neither  carrier  nor  shipper  is  really  affected  by 
imposing  such  burdens  on  one  or  the  other.  The  consumer  ulti- 
mately pays  not  only  the  freight,  but  the  expenses  of  containers, 
of  packing,  of  loading,  and  other  expenses  leading  to  the  final 
marketing  of  the  commodity.  Transportation  problems  should 
be  solved  in  such  a  manner  as  to  bring  the  commodity  to  the 
consumer  at  as  low  a  cost  as  is  consistent  with  a  fair  return  to 
shippers,  carriers,  and  others  performing  service  in  producing 
the  commodity  and  delivering  it  to  the  consumer.  This  con- 
sideration explains  some  of  the  apparent  inconsistencies  in  rul- 
ings heretofore  made  in  cases  more  or  less  similar  to  that  before 
us.  For  many  years  inside  doors  have  been  furnished  or  allow- 
ances made  for  furnishing  them  in  connection  with  shipments 
of  grain.  Stakes  for  holding  lumber  on  cars  are  supplied  by 
the  shipper  (Car  Stake  Case,  National  Wholesale  Lumber  Deal- 
ers' iisso.  V.  Atlantic  Coast  Line  R  Co.  14  Inters.  Com.  Rep. 
154).  Yet  inside  doors  for  grain  and  stakes  on  open  cars  for 
lumber  serve  the  same  purpose:  to  hold  the  load  within  the 
car.  While  it  was  pointed  out  in  the  evidence  that  the  practice 
of  furnishing  inside  doors  for  grain  developed  historically  from 
the  failure  of  a  practice  once  pursued  of  building  box  cars  with 
permanent  inside  doors,  it  is  nevertheless  true  that  these  cars 
were  built  in  response  to  a  commercial  and  economic  demand  for 
cars  fitted  for  the  transportation  of  grain  in  bulk.  Grain  moves 
in  this  region  largely  from  elevators  at  lake  ports  to  elevators  or 
mills  in  the  East.  It  is  handled  in  large  quantities,  and  tho 
carriers  can  without  great  expense  or  inconvenience  recover  the 
doors  used  and  return  them  to  the  points  of  shipment  The 
shipper  could  not  as  well  so  do.     Car  stakes  are  made  of  lum- 
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ber  and  are  used  chiefly  in  transporting  lumber.  They  are  sup- 
plied at  the  point  of  shipment,  are  specially  accessible  to  the 
shipper,  and  can  be  better  and  probably  more  speedily  and  more 
cheaply  supplied  by  him  than  by  the  carrier.  The  shipper  must 
supply  dunnage  (Dunnage  Allowances,  30  Inters.  Com.  Rep. 
638).  Dunnage  is  required  chiefly  for  the  protection  of  machin- 
ery or  other  articles  which  must  be  braced  or  protected  in  some 
manner  to  hold  it  stationary  upon  the  car.  The  great  variety 
of  such  merchandise  and  of  the  different  kinds  of  dunnage  re- 
quired render  it  appropriate  that  the  shipper  should  supply  that 
character  of  dunnage  best  suited  to  his  own  particular  shipment. 
He  best  knows  what  is  required,  and  can  more  conveniently  pro- 
vide it.  If,  however,  there  should  be  developed  a  trade  in  a 
particular  article  engaged  in  by  a  very  large  number  of  shippers, 
and  for  which  a  particular  type  of  car  might  be  made  with  result- 
ing economy  to  the  consumer,  it  would  become  the  duty  of  the 
carriers  to  provide  such  a  car.  The  writer  of  this  opinion  re- 
members when  crude  petroleum  was  shipped  on  flat  cars  con- 
taining over  each  truck  an  upright  wooden  tank.  No  one  would 
now  consider  that  the  carrier  had  performed  its  duty  by  furnish- 
ing such  a  car.  See  Pennsylvania  Paraffine  Works  v.  Pennsyl- 
vania R.  Co.  34  Inters.  Com.  Rep.  179.  If  cattle  were  shipped 
by  rail  in  very  small  numbers  and  at  rare  intervals,  it  would  be 
reasonable  to  require  the  shipper  to  adapt  some  kind  of  a  car 
in  common  use  to  the  transportation  of  his  cattle ;  but  cattle  are 
in  fact  shipped  in  such  large  numbers  that  live  stock  cars  have 
been  provided,  and  no  one  would  now  consider  an  ordinary  box 
car  a  suitable  car  for  the  carrier  to  furnish.  Shipment  of  pro- 
duce in  bulk  is  comparatively  recent.  The  practice  has,  however, 
grown  rapidly,  and  while  we  cannot  ascertain  from  the  evidence 
with  any  exactness  its  present  extent,  it  does  appear  that  from 
western  New  York  there  move  to  New  York  city  and  to  other 
principal  markets  many  tens  of  thousands  of  carloads  of  potatoes 
each  year  and  many  thousands  of  carloads  of  cabbages.  In 
recent  years  the  practice  has  arisen  of  shipping  apples  in  bulk, 
and  it  is  proved  that  now  there  is  a  considerable  shipment  of 
hand-picked  apples  in  this  manner.  Containers  are  expensive, 
and  it  is  expensive  to  pack  produce  in  the  containers.  While 
apples  are  still  very  largely  transported  in  packages,  and  potatoes. 
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chiefly  in  connection  with  water  transportation,  to  a  lesser  extent, 
shipment  in  bulk  where  practicable  is  much  more  economical. 
Although  witnesses  for  the  carriers  testified  that  bulk  freight  is 
less  attractive  to  the  carrier  than  package  freight,  it  becomes  upon 
the  market  much  more  attractive  to  the  consumer,  when  not 
deleterious  to  the  commodity,  by  reason  of  the  lessened  cost  of 
transportation.  Whatever  may  have  been  the  case  when  bulk 
shipments  of  produce  were  rare,  the  practice  has  certainly  no\r 
reached  such  proportions  that  considerations  similar  to  those 
presented  in  respect  of  shipments  of  grain  and  live  stock  should 
now  apply. 

The  Interstate  Commerce  Commission  has  recently  held  that 
the  carrier  has  not  performed  its  duty  in  furnishing  a  box  car 
for  the  transportation  of  grain  when  it  furnishes  a  car  requiring 
repairs  to  prevent  the  grain  from  leaking  out  of  the  car,  although 
it  was  said  that  it  is  not  unreasonable  that  the  shipper  should 
be  required  to  make  trifling  repairs.  National  Council,  F.  C.  A. 
V.  Chicago,  B.  &  Q.  K.  Co.  34  Inters.  Com.  Eep.  60.  If  the 
carrier  must  furnish  a  car  from  which  grain  will  not  leak  out 
through  sides  or  floors,  it  should  furnish  a  car  from  which  pota- 
toes will  not  leak  out  through  the  door. 

One  reason  assigned  by  the  railroads  against  the  furnishing 
of  bulkheads,  or  making  an  allowance  therefor,  is  that  experience 
has  shown  that  there  is  much  more  delay  in  unloading  bulkheaded 
produce  than  produce  arriving  in  packages.  The  points  selected 
for  this  comparison  are  large  centers  of  population  where  it 
seems  that  the  consignees  use  the  cars  upon  team  tracks  as  sell- 
ing warehouses,  selling  direct  from  the  car  to  retailers.  This 
practice  is  permitted,  if  not  actually  encouraged,  by  the  carriers; 
and  certain  yards  in  the  city  of  New  York  are  devoted  to  this 
traflic.  If  such  practice  is  undesirable,  the  remedy  lies  with 
the  carriers  in  a  more  direct  manner  than  by  discouraging  this 
form  of  shipment.  All  the  witnesses  who  testified  upon  the  sub- 
ject agreed  that  for  most  shipments  of  produce  bulkheads  are 
preferable  to  grain  doors.  With  grain  doors  there  is  more  or 
less  loss  in  unloading,  as  the  produce  falls  upon  the  ground ;  when 
bulkheads  are  used  it  remains  on  the  floor  of  the  car.  Bulkheads 
keep  the  lading  back  from  the  door  spaces,  thereby  lessening  the 
danger  of  injury  by  frost  or  by  rain  and  incidentally  loss  bj 
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theft.  When  bulkheads  are  used  the  cars  may  in  winter  be 
preheated;  that  is,  stoves  may.be  placed  in  the  passage  between 
the  bins.  The  car  is  thus  heated,  and  then  prior  to  departure 
the  stoves  may  be  removed  and  the  cars  sealed.  While  bulkheads 
undoubtedly  aid  the  practice  of  peddling  from  the  car  at  termi- 
nals, their  more  legitimate  advantages  must  not  be  overlooked. 
Demurrage  and  track  storage  rates  ought  to  be  sufficient  to 
prevent  unreasonable  delay  or  improper  practices  at  the  termi- 
nals. 

In  considering  the  economic  phases  of  the  question,  one  is 
impressed  with  an  apparent  waste  in  the  present  practice.  The 
bulkheads  generally  cost  more  than  the  allowances  made:  six- 
teen and  two-thirds  cents  a  foot  barely  covers  the  cost  of  the 
boards,  leaving  the  2  x  4's  required  as  braces,  the  spikes,  and  the 
labor  unprovided  for.  At  the  terminal,  the  bulkheads  are  broken 
down  and  the  lumber  thrown  to  waste.  It  is  quite  clear  that  the 
ordinary  shipper  from  one  or  several  New  York  points  cannot 
economically  recover  at  various  terminals  his  bulkhead  lumber, 
and  return  it  to  points  of  shipment.  If  the  carriers  more  gen- 
erally furnished  the  bulkheads  instead  of  making  allowances 
therefor,  it  is  not  imf>robable  that  they  would  devifee  a  system 
whereby  this  waste  might  be  largely  eliminated.  It  appears 
that  the  Chicago  &  Alton  Railroad  Company  has  been  success- 
fully experimenting  with  bulkheads  in  the  carriage  of  package 
freight.  These  are  so  constructed  that  they  may  be  used  with- 
out the  studding  and  spikes  that,  according  to  present  practices, 
injure  the  car.  They  remain  with  the  car  and  are  used  until 
worn  out.  See  The  Traffic  World,  June  5,  1915,  "Loading  of 
Package  Freight,"  page  1259.  If  eastern  carriers  more  gen- 
erally furnished  the  bulkheads,  it  is  quite  certain  that  we  should 
soon  have  something  better  than  the  present  crude  devices. 

It  is  said  that  it  would  be  impracticable  properly  to  adjust 
rates  so  as  to  absorb  the  cost  of  grain  doors  and  bulkheads  if 
such  cost  be  imposed  on  the  carrier.  Such  has  not  been  true 
of  grain,  and  apparently  it  has  not  been  true  of  produce.  It 
must  be  remembered  that  since  1909  the  carriers  in  this  state 
have  been  required  to  furnish  grain  doors  or  bulkheads  or  to  make 
allowances  therefor,  and  it  is  fair  to  presume  that  rates  already 
have  adjusted  themselves  to  the  practice. 

Only  a  small  proportion,  perhaps  not  more  than  10  per  cent, 
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of  produce  originating  within  this  state  moves  to  market  entirely 
within  the  state.  It  is  said  that  ;for  this  Commission  to  require 
what  the  shippers  desire  must  result  in  discrimination.  It  is 
true  that  the  result  of  the  former  order  of  the  Commission  was 
that  the  Lehigh  Valley  Railroad  Company,  the  Erie  Railroad 
Company,  and  other  roads  transporting  produce  from  western 
New  York  to  New  York  city  and  passing  through  Pennsylvania 
and  New  Jersey,  found  it  necessary,  in  order  to  compete  with 
the  New  York  Central  Railroad  Company,  to  adopt  the  regula- 
tions imposed  by  the  order  upon  intrastate  shipments,  and  apply 
them  not  only  to  shipments  from  Western  New  York  to  New 
York  city,  but  also  to  shipments  originating  in  Pennsylvania 
and  New  Jersey.  The  Interstate  Commerce  Commission  has  not 
held  that  it  is  improper  for  the  carrier  to  furnish  grain  doors 
or  bulkheads,  or  to  make  allowances  therefor.  The  case  of  the  Na- 
tional Council,  F.  C.  A.  v.  Chicago,  B.  &  Q.  R.  Co.  supra,  docs 
not  indicate  a  disposition  so  to  do.  The  furthest  the  Interstate 
Commerce  Commission  has  gone  is  in  New  York  State  Shippers' 
Protective  Asso.  v.  New  York  C.  k  H.  R.  R.  Co.  30  Inters. 
Com.  Rep.  437,  in  which  it  held  that  the  shippers  could  not 
complain  of  the  allowances  made  in  pursuance  of  the  former 
order  of  this  Commission.  At  any  rate  this  Commission  can- 
not decline  to  make  the  order  relating  to  intrastate  shipments 
which  it  feels  that  legal  and  economic  reasons  demand,  merely 
because  it  is  possible  that  in  the  future  an  order  may  be  made 
elsewhere  which  will  result  in  placing  New  York  state  shippers 
on  a  more  favorable  footing  than  shippers  in  some  other  states. 

The  foregoing  discussion  has  in  terms  been  applied  only  to 
vegetables  and  fruits.  The  cases  of  the  shippers  of  salt  are, 
however,  governed  by  the  same  considerations.  For  that  rea- 
son it  is  unnecessary  to  discuss  them  in  detail.  Grain  doors 
rather  than  bulkheads  are  chiefly  employed  in  this  trade.  If 
there  is  any  difference  between  the  two  classes  of  commodities,  it 
is  that  the  salt  shippers  stand  more  nearly  in  the  position  of  the 
grain  shippers,  and  have  therefore  possibly  a  stronger  case  based 
on  past  as  well  as  present  practice. 

The  tariffs  canceling  the  regulations  and  allowances  in  respect 
of  grain  doors  and  bulkheads  should  themselves  be  canceled,  and 
the  previous  tariffs  making  such  regulations  and  allowances 
should  be  restored. 
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ABANDOMBB  PROPERTY. 

Valuation  of,  see  V^aluation,  30. 

ABANDONMEirr. 

Authority  of  Commission  to  authorize  abandonment  of  serrice,  see 

Sbbvice,  4. 
Of  service,  see  Sekvicb,  8,  0,  15. 

ABOUTION. 

Jurisdiction  of  Commission  over  question  of  damages  bj  reaaon 
of  abolition  of  grade  crossings,  see  Commissions,  25. 

ABSORPTION. 

Of  revenues  on  physical  connection  of  telephones,  see  Afpobtton- 

ICENT,  8. 

ABUSE. 

Review  by  court  of  order  constituting  abuse  of  discretion,  see  Ap- 
peal AND  Review,  5. 

ACCOUNTING. 

See  also  Records. 

1.  A  telephone  company  should  keep  separate  accounts  showing  all 
its  income  and  operating  expenses  in  its  exchange,  rural  and  toll  line 
departments,  since  statements  based  on  mere  estimated  amounts  of  the 
several  operating  accounts  will  not  be  accepted  for  rate-making  pur- 
poses.    Simma  v.  Columbia  Teleph.  Co.   (Mo.)    366. 

2.  Under  the  Public  Utilities  act  relating  to  the  Philippine  Islands, 
the  depreciation  account  is  to  be  carried  in  accordance  with  such  rules, 
regulations,  and  forms  of  account  as  the  Board  of  Public  Utility  Com- 
missioners may  prescribe.     Re  Manila  R.  Co.  (P.  I.)  711. 

3.  A  railroad  company  was  required  to  carry  retirement  accounts 
under  various  items  of  equipment  and  plant,  for  the  purpose  of  ad- 
justing the  difference  between  the  ledger  value  less  salvage  of  such 
items  of  the  equipment  as  may  have  been  retired  from  service,  and  the 
amount  provided  for  such  retirements  through  the  depreciation  ac- 
count.    Re  Manila  R.  Co.   (P.  I.)   711. 

4.  A  boiler  purchased  to  replace  another  is  chargeable  against  sur- 
plus, where  no  depreciation  reserve  account  is  kept,  and  is  not  an  oper- 
ating expense  chargeable  to  maintenance.  Commercial  Club  v.  Missouri 
Public  Utilities  Co.  (Mo.)  1017. 
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6.  The  cost  of  hay  used  at  an  electric  station  is  chargeable  to  sta- 
tion expense  account,  and  not  to  labor.  Commercial  Club  v.  Missouri 
Public  Utilities  Co.  (Mo.)  1017. 

6.  Sinking  fund  appropriations  and  sinking  fund  reserves  should 
not  be  carried  into  the  corporate  surplus  from  which  dividends  may 
be  declared,  particularly  where  the  company  is  operating  under  limited 
franchises,  is  heavily  overburdened  with  debt,  and  faces  competition 
with  a  municipal  utility.     Re  United  R.  Co.  (Cal.)  987. 

7.  The  amount  by  which  the  capital  stock  of  a  public  utility  com- 
pany is  reduced  in  view  of  capital  losses  sustained  should  not  be 
credited  to  the  profit  and  loss  or  surplus  account,  so  as  to  enable  the 
company  to  pay  dividends  when  its  books  would  otherwise  show  a 
deficit.    Re  United  R.  Co.   (Cal.)  987. 

ACCRUED  D£PRECIATIOH. 

See  Depreciation,  14-19. 

ACCXJRACT. 

Of  water  meters,  see  Service,  62. 

ADDED  LINE  CHARGE. 

By  telephone  company,  see  RATni,  42. 

ADDITIONS. 

Issuance  of  securities  for,  see  Secubity  Issues,  6,  7* 

ADEQUACY. 

Of  service,  see  Service. 

ADJOINING  OWNERS. 

Jurisdiction  of  Commission  to  determine  question  of  damages  sus- 
tained by,  by  reason  of  the  abolition  of  grade  crossings,  see 
Commissions,  25. 

ADMISSIBILITY. 

Of  evidence  as  to  value  of  property  condenmed,  see  Evidence^  7. 
Of  evidence,  see  Evidence,  9,  10. 

ADTANCEBfENT. 

Allowance  in  return,  of  money  advanced  by  consumer,  see  Rxtubk, 

17. 

ADVERTISEMENT. 

Power  of  municipality  to  make  contract  for  street  lighting  where 
bid  is  not  in  accordance  with  terms  of,  see  Municipalities,  1. 

Offer  for  street  lighting,  in  accordance  with  specifications  in,  see 
Service,  11. 
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ADVEBTISIirO. 

Allowanos  for  cost  of,  in  valuation  proeeedi]ig8»  see  Valuation, 
66. 

AGEITT. 

Maintenance  of,  at  railroad  station^  see  Sebvige,  32-34. 

AGBEEMBNT. 

As  to  sale  price  of  waterworks  plant,  effect  of,  on  action  of  Com- 
mission, see  Consolidation,  Mebgeb  and  Sale,  8. 

Between  telephone  companies  and  others  to  be  filed  with  com- 
missioners, see  Telephones,  1. 

As  to  Yaluation  of  utility  property,  effect  on  acticm  of  Commission, 
see  Valuation,  2. 

AIiFAUFA* 

Preference  to,  by  irrigatum  company,  as  discrimination,  see  Dis- 

CBDaHATXON,  46. 

AIXETS. 

Cost  of  remoying  poles  aad  wires  from  street  to,  as  operating 
expense^  see  Rbtubn,  16. 

ALLOCATIOir. 

See  Appobtionhent. 

AMENDMENT. 

To  pleading,  see  Pleading,  2. 

AMOBTIZATION. 

See  RsTUEN,  8-10. 

AMOUNT. 

Allowances  for  current  depreciati<«i,  see  Depbbciatioii,  10-13. 
Of  traffic,  as  affecting  discrimination  in  blanket  rates  of  interurban 

railway,  see  DiscBianNATiON,  20. 
Of  security  issues,  see  Secubity  Isa^TSS,  11-16. 
Right  of  water  company  to  regulate  amount  of  water  used  under 

fiat  rate,  see  Sebvige,  47. 

ANTICIPATION. 

Valuation  of  investment  in  anticipation  of  future  needs,  see  Valu- 
ation, 31. 

APPEAL  ANI>   REVIEW. 

/.  Pollers  of  appellate  trihunaX^  generally,  i, 
II.  Parties;  who  may  he  heard,  2^-4, 

P.U.R/15C.— 70. 
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APPEAL  AND  REVIEW--ccmtfni*ed. 
IMI.  Scope  of  review,  S^14. 

a.  In  general,  5—*. 

b.  Points  not  made  helow,  9,  10. 

c.  Findings  of  fact,  11^^  14. 

IV,  Proceedings  upon  vacation  of  order,  15. 

I.  PotDcrs  of  appellate  tribunal,  genervUy, 

1.  The  New  Hampshire  supreme  court,  as  the  appellate  tribunal  to 
the  Public  Service  Commission,  cannot  do  anything  which  the  Commis- 
sion in  the  first  instance  might  not  properly  do.     Boston  &  M.  R.  Co. 

V.  State  (N.  H.)   26. 

II,  Parties;  who  may  oe  heard. 

2.  Under  the  New  Hampshire  statute  (Laws  of  1913,  chapter  146, 
§  22),  the  Commission  is  not  a  necessary  party  to  an  appeal  to  the 
supreme  court  from  an  order  of  the  Commission.  Boston  ft  M.  R.  Co. 
V.  State. (N.  H.)  25. 

3.  The  validity  of  a  void  order  of  the  Commission  may,  in  an  action 
of  mandamus  to  enforce  sack  order,  be  questioned  by  a  utility  affected 
thereby,  although  such  utility  had  not  applied  for  a  review  as  pro- 
vided by  statute.  Laws  of  1911,  chap.  117,  §§  86,  99.  State  ex  rel. 
Public  Service  Commission  v.  Skagit  River  Teleph.  &  Teleg.  Co.  (Wash.) 
902. 

4.  A  telephone  company  which  had  been  made  a  defendant  in  pro- 
ceedings to  compel  physical  connection  between  two  other  telephone 
companies,  and  as  to  which  the  proceedings  had  been  dismissed,  may 
be  heard  in  an  action  of  mandamus  brought  by  the  Commission  to 
compel  the  enforcement  of  its  order  to  install  sr.L'h  connection,  although 
such  company  had  taken  no  steps  to  have  the  action  of  the  Commission 
reviewed  in  accordance  with  the  provisions  of  the  statute  (Laws  of 
1911,  chap.  117,  §§  86,  99),  where  the  order  of  the  Commission  did 
not  pretend  to,  and  in  fact  pretended  not  to,  affect  any  right  or  prop- 
erty of  such  company.  State  ex  rel.  Public  Service  O>mmia8ion  v. 
Skagit  River  Teleph.  &  Teleg.  Co.  (Wash.)  902. 

III.  Scope  of  review. 

a.  In  general, 

5.  Whether  a  legislative  exercise  of  the  police  powers,  including 
th6  regulation  of  railroads,  is  reasonable,  is  a  judicial  question;  and, 
even  though  the  law  gives  to  administrative  action  the  effect  of  prima 
facie  reasonableness,  the  courts  may  inquire  into  the  reasonableness  of 
the  action,  and,  if  it  clearly  appears  that  the  administrative  action 
complained  of  is  an  abuse  of  discretion,  and  is  not,  in  fact,  reason- 
able, such  action  will  not  be  enforced.  State  ex  rel.  Railroad  Comn. 
V.  Florida  East  Coast  R.  Co.   (Fla.)  207. 
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&  The  Federal  Supreme  Court,  when  reviewing  the  judgment  of  a 
state  oourt,  cannot  go  behind  the  ruling  of  the  latter  court  that  the 
atate  railroad  oommiaaion,  in  making  an  order  for  the  interchange  of 
traffic  between  a  steam  railroad  and  an  interurban  electric  railway, 
acted  in  the  authorized  exercise  of  the  state's  power  of  regulation,  and 
that  the  two  companies  are  legally  competent  to  perform  the  duties 
thereby  roBpectively  Imposed  upon  them.  Michigan  C.  R.  Co.  v. 
Michigan  R.  Commission  (U.  S.)   263. 

7#  Whether  distinctions  had  previously  been  recognized  under  the 
Michigan  laws  between  **railroads"  and  ^'street  railways;"  whether 
these  distinctions  were  preserved  or  disregarded  by  Mich.  Pub.  Acts 
1907,  act  No.  312,  Pub.  Acts  1909,  act  No.  300,  and  whether  the  pro- 
visions of  §  7  of  these  acts,  relating  to  interchange  of  traffic,  were  in- 
tended to  apply  to  both  kinds  of  roads  or  to  "railroads"  only,  are  ques- 
tions which  the  Federal  Supreme  Court  may  not  consider  on  writ  of 
error  to  the  highest  court  of  the  state,  but  are  conclusively  foreclosed 
by  the  decisions  of  the  state  court.  Michigan  C.  R.  Co.  v.  Michigan 
R.  Commission   (U.  S.)   263. 

8.  The  court  will  not,  on  appeal,  disturb  the  order  of  the  Board  in 
fixing  a  rate  for  such  use,  unless  it  be  unreasonable,  or  based  upon 
some  illegal  principle,  or  lacks  evidential  support.  Public  Service  R. 
Co.  V.  Public  Utility  Comrs.   (N.  J.)   224. 

Z».  Points  not  made  below. 

9.  Under  the  New  Hampshire  statute  (Laws  1913,  chap.  145,  S  22), 
the  supreme  court  upon  an  appeal  from  an  order  of  the  Commission 
cannot  give  consideration  to  any  point  not  set  out  in  the  motion  for 
rehearing  unless  the  court  has,  for  good  reasons,  allowed  the  appellant 
to  specify  additional  grounds.  Boston  &  M.  R.  Co.  v.  State  (X.  H.) 
25. 

10.  A  contention  not  urged  upon  the  highest  state  court  will  not  be 
considered  in  the  Federal  Supreme  Court  on  writ  of  error  to  the  state 
court.  Chicago,  B.  &  Q.  R.  Co.  v.  Railroad  Commission  (U.  S.)   309. 

c.  Findings  of  fact. 

11.  Under  §  67  of  the  Public  Utility  act,  the  findings  and  conclusions 
of  the  Commission  upon  questions  of  fact  are  conclusive,  and  not  sub- 
ject to  review.     Oro  Electric  Corp.  v.  Railroad  Commission   (Cal.)   191. 

12.  The  findings  of  the  state  court  showing  that  the  fare  paid  by  an 
interstate  passenger  was  less  than  the  amount  due  under  the  applicable 
published  rates  are  conclusive  on  the  Federal  Supreme  Court  on  writ 
of  error  to  the  state  court,  where  the  carrier's  tariffs  are  not  included 
in  the  record.    Louisville  &  N.  R.  Co.  v.  Maxwell  (U.  S.)  300. 

13.  The  Federal  Supreme  Court,  on  writ  of  error  to  a  state  court, 
may  analyze  the  facts  in  order  to  determine  whether  that  which  pur- 
ports to  be  a  finding  of  fact  is  so  interwoven  with  the  Federal  question 
aa  to  be  in  substance  a  decision  of  such  question.  Norfolk  &  W.  R.  Co. 
V.  Conley  (U.  S.)  293. 
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14.  The  Federal  Supreme  Gburt,  on  writ  of  error  to  a  state  eourt, 
will  review  the  findings  of  fact  by  the  latter  court  where  a  Federal 
right  has  been  denied  as  the  result  of  a  finding  shown  by  the  record  to 
be  without  evidence  to  support  it,  and  where  a  conclusion  of  law  as  to 
a  Federal  right  and  findings  of  fact  are  so  intermingled  as  to  make  it 
necessary,  in  order  to  pass  upon  the  Federal  question,  to  analyze  the 
facts.    Northern  P.  R.  Co.  v.  North  Dakota  (U.  S.)  277. 

IT.  Proceedings  upon  vacation  of  order,  * 

15.  Upon  the  vacation  by  the  supreme  court  of  an  order  of  the 
Commission  dismissing  a  petition  for  the  sale  of  the  properties  of  two 
existing  utilities  to  a  third,  upon  the  ground  that  such  a  sale  was  not 
for  the  public  good,  and  upon  the  remand  of  the  case  to  the  Commission 
for  further  proceedings,  the  Commission  was  directed  to  proceed  with 
the  case  precisely  as  they  would  if  the  present  conclusion  as  to  the 
puhlic  good  had  been  announced  by  them.  Grafton  County  Electric 
Light  &  P.  Co.  V.  State  (N.  H.)   1064. 

APPUCATIOH. 

Procedure  upon  application  for  franchise,  see  Pboceduiuil 

APPOBTIONMENT. 

J.  Iti  case  of  single  utility,  1-^. 
a.  Earnings,  1. 
h.  Expenses,  ;9— 5. 
c.  Values,   6, 
II,  In  case  of  joint  enterprise,  7—14. 
a.  Earnings,  7,  8, 
h.  Expenses,  0—14:, 

1,  Bridges,  9, 

2,  Crossings,  10—12, 

a.  Physical  connection  of  telephones,  13,  14. 

I,  In  case  of  a  single  utHUy, 

a.  Earnings, 

1.  It  is  improper  to  take  the  passenger  business  of  a  railroad 
and  attempt  to  segregate  it  as  between  the  earnings  in  daylight  and 
at  night,  in  order  to  determine  the  reasonableness  of  special  theater 
tickets  sold  only  after  6  o'clock  p.  M.,  since  each  passenger  traveling, 
whether  in  the  daytime  or  at  night,  should  pay  a  reasonable  rate  which 
will  contribute  reasonably  to  the  support  of  the  property;  and  there- 
fore, in  determining  the  reasonableness  of  such  rates,  the  operating 
revenues  and  expenses  for  the  entire  operation,  both  in  daytime  and  at 
night,  must  be  considered.     Re  Peninsular  R.  Co.  (Cal.)  763. 
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b.  Expenses, 

2.  For  the  purpose  of  determining  the  reasonableness  of  rates  of 
one  of  two  departments  of  a  public  service  corporation,  an  apportion- 
ment of  general  expenses  between  them,  item  by  item,  is  preferable  to 
a  lump  percentage  assignment  to  each  department.  Commercial  Club 
V.  Missouri  Public  Utilities  Co.   (Mo.)    1017. 

3.  The  cost  of  coal  was  apportioned  between  the  ice  and  electric  de- 
partments of  a  public  service  corporation  in  a  rate  proceeding  on  the 
basis  of  one  fourth  of  a  pound  of  coal  to  produce  one  pound  of  ice. 
Commercial  Club  v.  Missouri  Public  Utilities  Co.   (Mo.)   1017. 

4.  In  apportioning  the  capacity  expenses  of  a  municipal  water 
plant  between  the  city  fire  protection  service  and  the  general  service, 
the  Indiana  Commission  considered  the  maximum  capacity  required  to 
operate  the  pumping  machinery  to  its  greatest  extent  as  compared  with 
the  maximum  daily  consumption  for  other  than  fire  service.  Apple  v. 
Brazil  (Ind.)  561. 

5.  In  apportioning  the  output  charge  of  a  municipal  water  plant 
between  fire  protection  service  and  general  service,  the  Indiana  Com- 
mission compared  the  total  amount  of  water  used  for  fire  protection 
with  the  total  amount  of  water  used  for  domestic  and  industrial  serv- 
ice during  the  past  year.     Apple  v.  Brazil  (Ind.)   561. 

c.  Values, 

6.  Boilers  used  in  the  service  of  the  electrical  and  ice  departments 
of  a  public  utility  must  be  properly  apportioned  between  thein  in  a 
rate  proceeding.  Commercial  Club  v.  Missouri  Public  Utilities  Co. 
(Mo.)   1017. 

II,  In  case  of  joint  enterprise, 

a.  Earnings, 

7.  Upon  the  physical  connection  of  two  telephone  companies  having 
respectively  about  ninety-five  and  one  hundred  and  sixty  subscribers, 
all  revenue  derived  from  such  connection  was  ordered  to  be  divided 
equally  between  the  two  companies,  accounts  to  be  settled  quarterly  in 
the  absence  of  other  agreement.  Kestel  v.  Marshfield  Rural  Teleph. 
Co.  (Wis.)  44. 

8.  Upon  physical  connection  of  the  lines  of  two  telephone  compa- 
nies, the  Illinois  Commission  ordered  that  neither  company  absorb  the 
local  message  fee  or  additional  charge  for  toll  service,  and  directed  that 
each  company  should  pay  such  fees  and  charges  to  the  other  company. 
Intertownship  Teleph.  Co.  v.  Dekalb  County  Teleph.  Co.   (111.)   643. 

h.  Expenses, 

1,  Bridges, 

9.  The  Maine  Commission  has  no  power  to  apportion  between  a 
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city  and  a  street  railway  the  expense  of  rebuilding  and  strengthening 
a  bridge  where  the  city  under  contract  with  the  railway  company  had 
performed  the  work,  made  the  bridge  safe,  and  paid  the  expense,  since 
the  statute  (Rev.  Stat.  chap.  51,  §  75)  gives  the  Commission  jurisdic- 
tion only  in  case,  of  bridges  in  an  unsafe  condition.  Augusta  v.  Lewis- 
ton,  A.  &  W.  Street  R.  Co.   (Me.)   488. 

2,  Crossings. 

10.  Upon  ordering  the  abolition  of  certain  grade  crossings,  the  rail- 
road company  was  directed  to  pay  all  costs,  including  compensation  to 
adjacent  property  owners.    Re  Delaware,  L.  &  W.  R.  Co.  (Pa.)   180. 

11.  In  granting  an  order  permitting  a  steam  railroad  company  to 
lay  its  tracks  across  those  of  a  street  railway  company,  the  California 
Conmiission  will  not  apportion  the  expense  of  crossing  protection  where 
the  probability  of  maintaining  a  flagnuui  or  crossing  gates  is  remote, 
considering  the  speed  and  stoppage  restrictions.  Re  Atchison,  T.  &  S. 
F.  R.  Co.   (Cal.)   1010. 

12.  Upon  granting  permission  to  a  steam  railroad  company  to  lay 
its  tracks  across  those  of  a  street  railway  company,  it  was  provided 
that  the  cost  of  maintaining  paving  between  tracks  at  such  crossing 
should  be  borne  solely  by  the  former  company,  although  this  expense 
had  previously  been  borne  by  the  latter  company,  the  reason  for  the 
ruling  being  that  the  operation  of  locomotives  and  heavy  freight  equip- 
ment across  the  track  intersections  would  considerably  shorten  the  life 
of  the  pavement.     Re  Atchison,  T.  &  S.  F.  R.  Co.   (Cal.)   1010. 

3.  Physical  connection  between  telephones. 

13.  In  ordering  physical  connection  between  the  lines  of  two  tele- 
phone companies  for  toll  service,  the  lines  of  the  toll  company  were 
required  to  be  connected  directly  with  the  switch  board  at  the  exchange 
of  the  company  desiring  the  connection  and  at  the  latter's  expense. 
Missouri  Valley  Teleph.  Co.  v.  Dakota  C.  Teleph.  Co.  (S.  D.)  183. 

14.  The  cost  of  maintaining  a  physical  connection  between  two  tele- 
phone lines  should  be  shared  by  both  lines,  it  appearing  that  there  is 
no  great  difference  between  the  business  originating  and  terminating  on 
the  lines.    Kestel  v.  Marshfield  Rural  Teleph..  Co.  (Wis.)  44. 

APPRECIATION. 

Of  railroad  land,  consideration  to  be  given  to,  in  valuation  pro- 
ceedings, see  Vaxuation,  45. 

APPROPRIATION. 

Of  water  of  irrigation  company,  see  Irrigation,  2,  3. 

APPROVAL. 

Approval  of  Commission  as  to  changes  in  ratos,  sec  Ratcs,  14 
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ABC  LAMPS. 

For  street  lightukg,  see  Sebvicb^  10. 

ARIZONA. 

Kules  and  regulations  governing  the  operation  of  automobiles  oper- 
ated as  common  carriers,  see  Atttomobiles,  2. 

ARTIFICIAL  GAS. 

Competition  between  artificial  gas  oompany  and  natural  gas  com- 
pany, see  Monopoly  and  Competition,  2. 

ASCSRTAINMEirT  OF  VALUE. 

Of  value,  see  Valuation,  10-16. 

ASSESSMENT. 

When  not  set  aside  by  court  of  equity,  see  Courts,  1. 

ATTACHING  BUSINESS. 

Allowance  in  valuation,  of  cost  of,  see  Valuation,  52-66. 

AUTOMOBILES. 

Jurisdiction  of  Commission  over  automobiles  operating  as  common 

carriers,  see  Commissions,  10. 
Depreciation  of,  see  DsPttBOiATiON,  19. 
Owner  of,  holding  himself  out  as  common  carrier,  as  public  utility, 

see  Public  Utilities,  2. 

1.  The  regulation  of  jitneys  operating  in  competition  with  street 
ears  is  essential  in  order  that  the  Commission  may  fairly,  justly,  and 
intelligently  regulate  the  street  railroad  company's  business,  and  intel- 
ligently decide  whether  its  service  is  adequate.  Georgia  R.  &  P.  Co. 
V.  Jitney  Bus  Co.  (Ga.)  928. 

2.  Automobile  traffic  on  stage  lines  between  Phoenix  and  Globe, 
Arizona,  is  controlled  by  the  rules  and  regulations  contained  in  the 
order  of  the  Commission  which  fixes  the  fares  to  be  charged,  the  num- 
ber of  passengers  and  weight  of  property  to  be  carried,  the  speed  to 
be  maintained,  and  general  rules  as  to  safety  to  be  observed  by  the 
various  classes  of  cars  operated.    Re  Automobile  Traffic  (Ariz.)   945. 

3.  All  automobiles  and  jitney  busses  operating  as  common  carriers 
in  the  state  of  Maryland  are  regulated  and  controlled  by  the  rules  oi 
the  Public  Service  Commission,  adopted  June  9,  1915.  Re  Automobiles 
&  Jitney  Busses  (Md.)   925. 

4.  The  operation  of  automobiles  or  motor  vehicles  of  any  character 
for  public  use  in  the  conveyance  of  passengers  or  property  within  the 
state  of  Maryland  is  illegal  without  registration  at  the  office  of  the 
Commission  and  the  furnishing  of  certain  additional  information.  Be 
Automobiles  &  J.  Busses  (Md.)   366. 

BAGGAGE. 

Non -baggage  rates  as  discriminatory,  see  Dibcrimination,  29. 
Service  by  interurban  railway,  see  Sebvick,  21. 
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iBsuance  of  certificates  of  indebtedness  instead  of  stock  to  satialy 
debts  held  hj  bank,  see  Secusitt  Issues,  8. 

BENZ^FITS. 

Acceptance  of,  as  Estoppel,  see  Estoppel,  1. 

BETTERMENTS. 

Issuance  of  securities  for,  see  Secubitt  Issues,  6,  7. 

BIDS. 

Power  of  municipality  to  accept  bids  for  street  lighting  not  in 

accordance  with  terms  of  advertisement,  see  Municipalitibs,  1. 

0£fer   in   accordance  with    specifications   for    street   lighting,   see 

Service,  11. 

BILLS. 

Single  bill  for  several  installations,  see  DiscBuaiTATioK,  1. 

BLANKET  RATES. 

As  discriminatory,  see  Discbimination,  10-21. 

BOARDING  HOUSE. 

Classifying  private  residence  as,  as  discrimination  by  tdi^hone 
company,  see  Discbimination,  37. 

BOILERS. 

Replacement  of,  to  what  account  chargeable,  see  Aooountino,  4. 
Apportionment  of  value  of,  see  Apportionment,  6. 
Necessity  of  taking  accrued  depreciation  into  consideration,  in  fix- 
ing value  of,  see  Depreciation,  16. 

BONDHOLDERS. 

Depreciation  account  as  protection  to,  see  Depreciation,  3. 

Refusal  to  enjoin  operation  of  municipal  plant  at  instance  of 
bondholders  of  water  company,  see  Monopoly  and  Competi- 
tion, 7. 

BONDS. 

See  Security  Issues,  generally. 

Proportion  of,  to  stocks,  see  Security  Issues,  15. 

BOOK  VALUE  OR  COST. 

Consideration  of,  in  ascertaining  value  of  public  utility  property, 
see  Valuation,  16. 

BOXES. 

Installation  of  terminal  boxes,  see  Street  Railways,  2. 

BRANCH  LINE. 

Of  railroad,  rates  for,  see  Rates,  24. 
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BRIDGES. 

Apportionment  of  cost  of,  see  Apfortionmbht,  9. 

Power  of  Commission  to  fix  compensation  to  be  paid  for  use  of 

county  bridge,  see  Constitutional  Law,  8. 
Jurisdiction  of  Commission  to  determine  validity  of  contract  as 

to  maintenance  of,  see  Commissions,  21. 
Construction  and  maintenance  of,  by  railroad,  see  Service,  40. 
Jurisdiction   of    Commission   to  compel   maintenance   of   railroad 

farm  crossings,  see  Service,  2. 
Compensation   paid   by   street  railway  for  use  of  county  bridge, 

see  Street  Railways,  1. 

BUILDINOS. 

Allowance  of  overhead  expenses  on,  see  Valuation,  21. 
Valuation  of,  see  Valuation,  41. 

BTTILDIlfG  1TP  BUSINESS. 

Allowance  of  cost  of,  see  Valuation,  62-58. 

BULKHEADS. 

To  be  furnished  by  railroads,  see  Service,  26. 

BURDEN  OF  PROOF. 

See  Evidence,  4-8. 

BUSINESS  CONDITIONS. 

As  affecting  return,  see  Return,  5. 

BUSINESS  TELEPHONE  RATES. 

Combined  business  and  residence  telephone  rates,  as  discrimina- 
tory, see  Discrimination,  35. 

Discrimination  between  business  and  farmers'  lines,  see  Dibcbih- 
INATION,  36. 

CABLES. 

See  Wires  and  Cables. 

CAPACITT  EXPENSES. 

Apportionment  of,  see  Apportionment,  4. 

CAPITAL. 

Losses  of,  not  to  be  credited  to  profit  and  loBS  or  surplus  account, 
see  Accounting,  7. 

CAPITAL  CHARGE. 

Cost  of  substitution  of  steel  or  iron  poles  for  wooden,  as,  ace  Re- 
turn, 16. 

CAPITALIZATION. 

See  Security  Ibsubb. 
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CAPITAI.  STOCK. 

See  Secubitt  Issues. 

CARRIERS. 

Rules  and  regulations  governing  the  operation  of  automobiles  optf- 

ated  as,  see  Automobiles,  2-4. 
Rates  of,  see  Rates. 
Recovery  by,  of  difference  between  amount  charged  and  collected 

and  proper  rate,  see  Repabation,  4,  5. 

1.  The  Georgia  motor  vehicle  law  (approved  August  19,  1913)  is 
not  intended  to  regulate  common  carriers,  but  is  merely  a  police  law 
of  the  state  with  reference  to  the  use  of  the  public  highways.  Georgia 
R.  &  P.  Co.  V.  Jitney  Bus  Co.  (Ga.)  928. 

2.  Railroads  operating  in  the  state  of  Louisiana  are  prohibited 
from  requiring,  as  a  condition  precedent  to  recovery,  that  notice  of 
claim  or  filing  of  claim  for  loss,  damage,  or  injury  to  shipment,  loss 
or  damage  in  transit,  or  while  in  the  railroad's  possession  as  a  common 
carrier,  shall  be  filed  in  a  less  period  than  two  years  from  the  date  of 
the  shipment.    Railroad  Commission  v.  Railroads  (La.)   22. 

CARS. 

Rate  of  depreciation  of,  see  Depbeciation,  10. 

Charge  for  moving,  see  Rates,  34. 

Sanitation  of,  by  interurban  railway  companies,  see  Sebvigi^  16, 

17. 
Height  of  street  car  steps,  see  Stbeet  Railways,  3. 

CERTIFICATES  OF  INDEBTEDNESS. 

Issuance  of,  instead  of  stock,  see  Sbcubity  Issues,  8. 

CERTIFICATES  OF  PTTBLIC  CONVENIENCE. 

Before  construction  of  new  plant  or  facility  of  telephone  company, 

see  Telephones,  3. 
See  also  Monopoly  and  Competition. 

CHARGES. 

See  Rates. 

CHARTER. 

Of  municipalities,  construction  of,  see  Municipalities,  2. 
Jurisdiction   of   Commission   to   compel   street   railway  to  extend 
service  beyond  the  territory  covered  by  cliarter,  see  Sebvice,  3. 

CHURCHES. 

Reduced  rates  to,  as  discrimination,  see  Discbimination,  8. 

CITIES. 

See  Municipalities. 

CITY  STREETS. 

Stoppage  of  interurban  cars  at.,  see  Sebvice,  20. 
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OUklM. 

Limitation  of  time  for  presentation  of  claim  for  injury  to  freight, 
see  Cabbiers,  2. 

CI.ASSIFICATION. 

Of  telephone  service,  see  Sesvicb,  42.  • 

CI.AY. 

Discrimination  in  rates  on,  as  compared  with  rates  on  clay  prod- 
ucts, see  Discrimination,  31,  32. 

CI.AY  PRODUCTS. 

Rates  on,  as  discriminatory  in  comparison  with  rates  on  clay,  see 

DiSCBIMlNATION,  31,  32. 

CLEAirUfG. 

Of  interurban  cars,  see  Service,  17. 

COAI«. 

Apportionment  of  cost  of,  see  Appobtionment,  3. 
Rates  for  transportation  of,  see  Rates,  26. 
Cost  of,  as  operating  expense,  see  Return,  14. 

COIN  BOX£8. 

Charge  for  service  involved  in  maintaining  for  telephone  users, 
see  Rates,  47. 

COMMBBCE. 

1.  The  Federal  Supreme  Court  will  aasume,  until  the  contrary  is 
made  to  appear,  that  no  disregard  of  the  needs  of  interstate  commerce 
is  involved  in  an  order  of  a  state  railroad  commission,  which  intrin- 
sically applies  only  to  intrastate  traffic,  requiring  a  steam  railway  car- 
rier and  an  interurban  electric  railway  company  to  interchange  cars, 
carload  and  less  than  carload  shipments,  and  passenger  traffic,  at  the 
point  of  physical  connection  in  a  specified  town,  and  in  accordance 
with  the  provisions  of  Mich.  Pub.  Acts  1907,  act.  No.  312,  §  7,  i.  €,,  "in 
the  same  manner  and  under  the  same  general  conditions,  except  as  to 
motive  power,  as  belt  line  railroads  and  terminal  railroads  are  now 
or  may  be  used  for  like  purposes."  Michigan  C.  R.  Co.  v.  Michigan 
R.  Commission   (U,  S.)   263. 

2.  The  requirement  that  every  village  having  200  or  more  inhabit- 
ants and  a  postoffice,  and  being  within  ^  of  a  mile  of  a  railroad,  must 
be  given  by  such  railroad  the  accommodation  of  at  least  two  passenger 
trains  each  way  each  day,  if  four  or  more  passenger  trains  are  run 
each  way  daily,  which  is  made  by  Wis.  Stat.  §  1801,  as  amended  by 
Laws  1011,  chap.  483,  without  regard  to  the  adequacy  or  inadequacy 
of  the  existing  passenger  service  afforded  such  stations,  amounts  to  an 
unlawful  burden  upon  interstate  commerce  as  applied  to  a  railway 
company  running  only  interstate  trains.  Chicago,  B.  &  Q.  R.  Co.  v. 
Railroad  Commission   (U.  S.)   309. 


Digitized  by  LjOOQ IC 


1116  INDEX. 

COMMERCIAL. 

Electric  rates  for  commercial  lighting,  see  Rates,  20,  21. 

COMMISSION  EXPENSES. 

Amortization  of,  see  Return,  9,  10. 

COMMISSIONS. 

/.  Jurifidictionf  powers,   and  functions,   1^26, 

a.  In  general,  i— 6. 

b.  As  affected  by  prior  law,  0—9. 

c.  As  affected  by  chariicter  of  corporation  or  utility,  10^ 

13, 

d.  Over  particular  Icinds   of   questions,    14^26, 

1.  Validity  of  statutes,   14:,   15. 

2.  Legality  of  proceedings,  16. 

3.  Title  to  land,  17, 

4.  Disputed  property  r traits,   IS,   19, 

5.  Contracts,  20^24. 

(a)  Validity,  20,  21. 

(b)  Enforcement,  22^^24, 

6.  Damages,  26,  26, 
II.  Orders, 

As  necessary  parties  to  appeal,  see  Appeal  and  Review,  2. 
Efifect  of  contract  on  right  to  regulate,  see  Ck>NSTiTUTioNAL  Law, 
4-7. 

/.  Jurisdiction,  powers,  and  functions. 

Jurisdiction  and  powers  over — 

Apportionment,  see  Apportionment,  9. 
Depreciation,  see  Depreciation,  8,  9. 
Abandonment  of  service,  see  Leases;  Servicb,  4. 
Rates,  see  Rates,  2-9. 
Security  issues,  see  Security  Issues,  3-5. 
Service,  see  Service,  1-4. 

a.  In  generaU 

1.  The  question  whether  a  Commission  has  jurisdiction  of  the  pro- 
ceedings is  always  open.    Boston  &  M.  R.  Co.  v.  State  (N.  H.)  26. 

2.  The  Kansas  Commission  has  power  to  decide  and  declare  the 
law,  present  or  antecedent,  whenever  necessary  for  the  proper  determi- 
nation of  any  matter  over  which  it  claims  and  exercises  jurisdiction. 
Hammon  v.  Ft.  Aubrey  Irrig.  Co.  (Kan.)  1. 

3.  The  Washington  Commission,  although  possessing  plenary  powers 
to  regulate  public  utilities  within  the  state,  has  no  power  to  appro- 
priate property  under  a  pretended  public  use  or  a  pretended  exercise 
of  the  police  power  of  the  state,  without  just  compenBati«n  being  first 
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made  and  paid  to  the  owner  thereof.     State  ex  rel.  Public  Service 

Gommiasion  v.  Skagit  River  Teleph.  St  Xeleg..  Co.  (Wash.)   902. 

4.  Unreasonable  regulations  are  not  within  the  authority  conferred 
by  law  upon  the  Railroad  Commissioners,  and,  when  it  appears  by  the 
pleadings  or  the  evidenee  in  a  case  that  an  order  or  regulation  is  un- 
reasonable or  unjust  with  reference  to  all  the  substantial  interests  af- 
fected by  it  or  violative  of  constitutional  provisions  for  the  protection 
of  private  property  rights,  such  regulations  will  not  be  enforced  by 
the  courts.  State  ex  rel.  Railroad  Comrs.  v.  Florida  East  Coast  R.  Co. 
(Fla.)  207. 

5.  The  California  Commission*^ has  no  power  to  prevent  the  exercise 
by  an  individual  of  a  franchise  permitting  the  construction  of  an  electri- 
cal distributing  system,  where  such  individual  immediately  upon  the  re- 
ceipt  of  the  franchise  began  the  construction  of  a  plant  and  since  that 
time  has  proceeded  in  good  faith,  uninterruptedly  and  with  reasonable 
diligence  in  proportion  to  the  magnitude  of  the  undertaking,  to  enlarge 
and  extend  the  distributing  system  to  supply  other  portions  of  the  sur- 
rounding territory.     Mt.  Konocti  Light  t  P.  Co.  v.  Gunn   (Cal.)   634. 

5.  Aa  affected  hy  prior  Uvw. 

6.  The  procurement  of  a  certificate  of  public  convenience  and  neces- 
sity is  a  prerequisite  to  the  right  of  an  electric  utility  to  engage  in 
the  business  of  furnishing  electric  light  and  pow^r  in  a  municipality, 
although  the  municipality  had  not,  imder  art.  12,  §  23,  of  the  state 
Constitution,  and  §  82  of  the  public  utility  act,  surrendered  to  the 
Commission  its  powers  of  control  over  public  utilities,  where  at  the 
date  upon  which  the  public  utility  act  became  operative,  the  munici- 
pality did  not  possess  the  power  to  grant  franchises  to  electric  utili- 
ties, permitting  them  to  furnish  electricity  to  the  inhabitants  of  the 
city.    Oro  Electric  Corp.  v.  Railroad  Commission  (Cal.)   191. 

7.  A  public  utility  operating  in  the  field  at  the  time  when  th^  pub- 
lic utility  act  became  effective  does  not  require  the  consent  of  the  Cali- 
fornia Commission  to  its  continued  operation,  and  the  claim  that  the 
utility  is  an  ultra  vires  utility  cannot  alter  the  position  of  the  Commis- 
sion.    Crescent  City  Light,  Water  &  P.  Co.  v.  Keller   (CaL)   632. 

8.  The  Pennsylvania  Public  Service  Commission  has  no  power  to 
entertain  a  claim  for  reparation  for  excessive  rates  charged  prior  to 
the  effective  date  of  the  commission  act.  Pennsylvania  Paraffins  Works 
V.  Pennsylvania  R.  Co.   (Pa.)   506. 

9.  Under  a  statute  giving  Pennsylvania  Public  Service  Commission 
power  to  complete  the  unfinished  business  of  the  former  Railroad  Com- 
mission, the  Pubic  Service  Commission  has  the  power  to  entertain  a 
motion  to  reopen,  for  the  purpose  of  taking  further  testimony  on  the 
question  of  reparation,  a  case  in  which  an  order  has  been  entered  by 
the  Railroad  Commission  recommending  that  a  lower  rate  on  a  cer- 
tain commodity  be  put  into  effect;  since  sudi  an  order,  not  followed 
up  by  a  call  upon  the  attorney  general  for  its  enforcement,  constitutes 
unfinished  business  within  the  meaning  of  the  act.  Pennsylvania  Par- 
affine  Works  v.  Pennsylvania  R.  Co.  (Pa.)  506. 
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c.  As  affected  &y  ehantcter  of  eorporation  or  utUUy, 

10.  Persons  or  oorporations  operating  automobiles  and  motor  cars 
for  the  transporting  of  passengers  over  fixed  routes  and  at  fixed  rates 
are  such  common  carriers  as  come  within  the  jurisdiction  of  the  Com- 
mission under  the  Georgia  railroad  law  of  1907»  §  6  (Code  §  2663), 
which  confers  upon  the  Railroad  Commission  general  jurisdiction  and 
supervision  "of  all  common  carriers,  railroads,  express  corporations 
or  companies,  street  railroads,"  etc.  Georgia  R.  &  P.  Co.  v.  Jitney 
Bus  Co.  (Ga.)  928. 

11.  The  duty  of  supervising  and  regulating  taxicabs,  hacks,  and 
drays  is  not  necessarily  imposed  upon  the  Georgia  Railroad  Commis- 
sion by  construing  the  Commission  statute  of  that  state  so  as  to  con- 
fer upon  the  Commission  the  duty  of  regulating  jitneys,  since  such 
minor  carriers  differ  from  jitneys  ixL  that  they  have  no  definite  fixed 
route  or  charges,  and  practically  every  service  rendered  by  them  is  a 
special  service  rendered  to  an  individual  or  individuals,  and  the  vehicle 
is  for  the  time  exclusively  for  the  use  of  such  individual  or  individuals, 
and,  without  their  consent,  no  one  else  can  make  use  of  it.  Georgia 
R.  &  P.  Co.  V.  Jitney  Bus  Co.   (Ga.)   928. 

12.  The  California  Commission  has  no  authority  to  inquire  into 
the  financial  affairs  of  other  than  public  utility  corporations,  nor 
should  it  be  called  upon  to  trace,  by  proper  inquiry,  money  diverted 
from  a  public  utility,  nor  determine  the  full  legal  responsibility  there- 
for.   Re  United  R.  Co.  (Cal.)  987. 

13.  The  Missouri  Commission  is  without  jurisdiction  to  determine 
the  reasonableness  of  rates  for  the  manufacture  and  sale  of  ice.  Com- 
mercial Club  V.  Missouri  Public  Utilities  Co.   (Mo.)   1017. 

d.   Over  particular  Tdnds  of  questions. 

1,   Validity  of  statxit'Ca. 

14.  The  California  Commission  will  not  determine  whether  the  con- 
stitutional and  statutory  provisions  under  which  a  proceeding  to  de- 
termine the  value  of  a  waterworks  plant  for  municipal  purchase  is 
brought,  is  valid  or  not,  eince  this  is  a  question  for  the  courts.  Re 
Marin  Municipal  Water  Diet.    (Cal.)   433. 

15.  A  complaint  by  a  city  of  the  unconstitutionality  of  a  provision 
in  the  public  service  company  law  requiring  the  approval  by  the  Com- 
mission of  contracts  for  municipal  lighting  w^ill  not  be  entertained  by 
the  Commission  where  the  city,  by  filing  and  failing  to  withdraw  its 
petition  that  such  a  contract  he  approved,  necessarily  asserts  the  con- 
stitutional existence  of  jurisdiction  to  approve  such  contracts,  this  en- 
tirely aside  from  the  question  whether  it  is  competent  for  the  Com- 
mission to  assert  the  unconstitutionality  of  any  provision  of  the  act  of 
the  legislature  which  created  it.    Re  Williamsport  (Pa.)   700. 
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<9.  Legality  of  proceeding9> 

16.  The  Pennsylvania  Commission  has  no  power  to  determine  the 
question  of  legality  of  condemnation  proceedings  instituted  hy  a  rail- 
road company  to  acquire  lands  necessary  for  the  construction  of  a 
grade  crossing.    Re  Delaware,  L.  &  W.  R.  Co.   (Pa.)   180. 

a.  TUle  to  land. 

17.  The  CommiBsion  is  not  the  proper  tribunal  to  determine  whether 
Ot  not  a  defendant  railroad  haa  the  title  to  the  land  proposed  a»  a 
location  for  a  depot.    Bradford  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo.)  865. 

4.  JHsputed  property  rights. 

18.  The  Railway  Commission  is  not  vested  with  jurisdiction  to  settle 
disputed  property  rights  as  to  the  ownership  of  an  irrigation  canal. 
McCook  Irrig.  &  Water  Power  Co.  v.  Burtless   (Neb.)   587. 

19.  The  determination  of  the  existence  or  nonexistence  of  disputed 
water  rights  is  a  judicial  function,  and  therefore  not  within  the  juris- 
diction of  the  Kansas  Commission.  Hammon  v.  Ft.  Aubrey  Irrig  Co. 
(Kan.)   1. 

a.  Contracts. 

(a)    Validity. 

20.  The  Pennsylvania  Commission,  under  its  statutory  powers  to 
approve  contracts  for  municipal  lighting  only  if  and  when  the  Com- 
mission shall  find  or  determine  that  the  granting  or  approval  of  such 
contract  is  necessary  or  proper  for  the  service,  accommodation,  con- 
venience, or  safety  of  the  public,  has  jurisdiction  to  determine  the 
question  whether  a  contract  made  by  a  municipality  with  an  electric 
lighting  company  is  invalid  in  that  it  contains  a  material  provision 
which  was  not  contained  in  the  advertisement  for  bids  published  by 
the  city.     Re  Williamsport    (Pa.)    700. 

21.  The  question  whether  a  lumber  company  is  obliged  to  pay  the 
cost  of  maintaining  a  railroad  bridge  by  virtue  of  a  certain  contract 
obligation  to  which  it  may  have  succeeded  is  not  within  the  jurisdic- 
tion of  the  Minnesota  Commiasion,  since  the  question  of  who  shall  pay 
the  cost  of  repairing  a  bridge  or  building  a  new  one  has  nothing  what- 
ovor  to  do  with  the  question  of  public  service  that  must  be  performed. 
tSpooner   v.    Canadian   Northern   R.    Co.    (Minn.)    851). 

(b)   Enforcement. 

22.  The  Washington  Commission  does  not  have  jurisdiction  to  en- 
force the  provisions  of  a  franchise  contract  between  a  municipality  and 
a  water  company.  Public  Service  Commission  ex  rel. .  Bremerton  v, 
(;Jarrison- Fisher  Co.    (Wash.)    695. 
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23.  The  New  Jersey  Commission  has  no  power  to  enforos  the  spe- 
cific performance  of  contracts.  Public  Service  Slectrle  Go.  v.  Publie 
Utility  Comrs.  (N.  J.)  229. 

24.  The  California  Commission  will  not  approve  a  oontract  to  whieh 
both  parties  have  not  subscribed.  Re  United  Light  k  P.  Co.  (Cat) 
807. 

6,  JUtmages, 

25.  The  Pennsylvania  Commission  has  power  to  determine  the  ques- 
tion of  damages  sustained  by  adjacent  property  owners  by  reason  of 
the  abolition  of  a  grade  crossing  over  the  track  of  a  railroad  com- 
pany.   Re  Delaware,  L.  k  W.  R.  Co.  (Pa.)  180. 

26.  In  granting  authority  to  a  steam  railroad  company  to  lay  its 
tracks  across  those  of  a  street  railway  company,  the  California  Commis- 
sion will  not  pass  upon  a  proposed  agreement  between  the  companies 
in  relation  to  their  liability  for  damages  in  case  of  accident^  since  it 
is  not  a  part  of  the  Commission's  duties  to  award  damages  in  sudi 
cases.    Re  Atchison,  T.  &  S.  F.  R.  Co.   (Cal.)  1010. 

//.  Orders. 

As  to  effect  of  orders  issued  by  Commission,  see  Obdebs. 

COMMODITIES. 

See  Clay;  Clay  Pboducts;  Coal. 

COMMON  CARRIERS. 

See  Cabbiebs. 

COMMON  STOCK. 

See  Security  Issues. 

COMMUTATION  RATES. 

See  Rates,  29,  30. 

COMPARISON  OF  RATES. 

Value  of  comparison  of  railroad  rates,  see  Rates,  28. 

COMPARISON  OF  VALUES. 

Of  watershed  lands,  see  Valuation,  39. 

COMPENSATION. 

See  Constitutional  Law. 

COMPETENCY. 

Of  evidence,  see  Evidence,  9,  10. 
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COMPETITIOir. 

Necessity  of  regulation   of  automobiles  operated  in   competition 

with  street  railways,  see  Aittomobilbs,  1. 
Consideration  to  be  given  to  competition  by  street  railway  fixing 

rates  of  interurban  railway,  see  Discbimination,  18. 
Of  suburban  railway  with  railroad  rates,  see  Discrimination,  28. 
Consideration  of  risk  of  future,  in  fixing  return,  see  Bbtubn,  6. 
See  also  Monopoly  and  Competition. 

COMPULIKT. 

See  PLEAOiNfl. 

OOKDEMNATIOIf. ' 

Jurisdiction  of  Commission  to  determine  the  legality  of  proceed^ 
ings  in,  see  Commissions,  16. 

CONBmOKS. 

Imposed  on  sale  of  waterworks  property,  see  Consolidation, 
Merger  and  Sale,  4. 

OOKDUOTORS. 

Sale  of  excursion  tickets  by,  see  Railroads,  1. 

OONFISCATIOK. 

Admissibility  of  evidence  that  proposed  rate  is  confiscatory,  see 
Rates,  1. 

Particular  rate  as  confiscatory  although  return  as  a  whole  is  ade- 
quate, see  Rates,  26. 

CONSENT. 

To  order  as  estoppel  to  deny  power  of  board  to  make  the  order, 
see  Estoppel,  1. 

CONSOLIDATION,  MERGER  AND  BALE. 

Amount  of  security  issues  upon,  see  Securitt  Issues,  12. 

1.  Tliat  the  separation  of  the  accounts  of  two  companies  about  to 
be  consolidated  can  be  more  effectually  maintained  if  they  remain  as 
separate  corporations,  is  not  a  sufficient  reason  for  denying  the  con- 
solidation, since  if  there  is  a  substantial  reason  why  public  service 
charges  should  be  apportioned  between  the  two  companies,  the  result 
can  be  obtained  by  an  order  for  separate  accounting  systems.  Grafton 
County  Electric  Light  &  P.  Co.  v.  State   (N.  H.)   1064. 

2.  That,  upon  the  purchase  of  the  properties  of  two  existing  com- 
panies by  a  new  company,  the  capital  outstanding  against  these  prop* 
erties  would  be  largely  increased,  that  such  increase  ought  not  to  be 
permitted  without  a  corresponding  increase  of  assets,  and  that  this 
applies  with  especial  force  to  a  case  where  the  present  owners  of  the 
stock  of  the  existing  companies  have  bought  it  for  lesa  than  its  value, 
and  purpose  to  make  a  profit  by  the  sale  thereof  to  the  new  company, 
are  not  sufficient  reasons  for  denying  to  the  existing  companies  the 

P.U.R.*15C.— 71. 
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CONSOLIDATION,  MERGER  AND  SALE— continued, 
right  to  sell  their  properties,  which  right  is  possessed  by  strictly  pri- 
vate corporations.    Grafton  County  Electric  Light  &,  P.  Co.  v.  State  (N. 
H.)   1064. 

3.  An  allowance  of  $10  was  held  to  be  reasonable  as  a  considera- 
tion for  the  transfer  of  the  legal  title  of  a  waterworks  system  by  a 
realty  company  to  an  individual,  although  the  property  was  appraised 
at  approximately  $30,000,  where  it  appeared  that  the  realty  company 
had  on  various  occasions  attempted  to  transfer  title  to  the  system 
for  practically  no  consideration,  and  that  the  property  had  been  prac- 
tically paid  for  by  cunsiuners  in  the  purchase  of  their  lots.  Re  Richland 
Realty  Co.   (Cal.)   847. 

4.  Permission  was  granted  to  a  realty  company  owning  a  water- 
works system,  designed  to  supply  purchasers  of  its  land,  to  transfer 
the  legal  title  of  such  property  to  an  individual  upon  condition  that 
the  latter  agree  that  neither  he  nor  his  assigns  should  ever  claim  in 
any  rate  inquiry  a  return  upon  any  amount  beyond  that  actually  in- 
vested in  the  property,  or  demand  from  any  public  authority  undertak- 
ing to  acquire  such  property,  any  compensation  beyond  the  amount 
actually  invested  by  the  purchaser  in  the  plant,  it  appearing  that  it 
was  never  intended  that  the  consumers  should  pay  in  their  water  bills 
anything  in  the  way  of  return  upon  the  investment  made  by  the  realty 
company.    Re  Richland  Realty  Co.  (Cal.)  847. 

5.  Upon  the  reorganization  and  consolidation  of  several  public 
service  corporations,  the  California  Conunission  approved  of  the  trans- 
fer to  the  consolidated  company  of  a  lease  owned  by  one  of  the  existing 
companies,  with  the  reservation  that  the  Commission  did  not  by  such 
authority  in  any  degree  place  its  approval  upon  the  lease  or  agree- 
ments or  contracts  in  connection  therewith.  Re  United  Light  ic  P.  Co. 
(Cal.)   807. 

6.  Approval  of  a  plan  of  reorganization  and  consolidation  of  pub- 
lic service  corporations  will  not  be  withheld  by  the  California  Com- 
mission on  the  objection  of  creditors  of  a  company  interested,  through 
stock  ownership  in  the  companies  proposed  to  be  reorganized,  that 
assets  to  which  they  look  for  relief  may  be  placed  beyond  their  reach, 
where  it  appears  that  there  is  no  value  in  the  stock  so  owned,  espe- 
cially in  view  of .  the  fact  that  such  creditors  have  recourse  to  the 
proper  tribunal  to  protect  whatever  rights  they  may  have  in  the 
matter.     Re  United  Light  &  P.  Co.   (Cal.)   807. 

7.  Approval  of  a  plan  of  reorganization  and  consolidation  of  pub- 
lic service  corporations  will  not  be  withheld  by  the  California  Com- 
mission, in  the  absence  of  an  allegation  of  fraud,  on  the  objection  that 
the  transaction  gives  certain  minority  stockholders  nothing  for  their 
stock  for  which  they  have  paid  cash,  where  it  appears  that  the  sale 
of  the  property  in  pursuance  of  sucli  plan  of  reorganization  and  con- 
solidation was  regularly  authorized  by  the  controlling  stock  interests, 
according  to  law.     Re  United  Light  &  P.  Co.   (Cal.)   807. 

8.  The  Wisconsin  Commission  will  approve  a  contract  for  the  pur- 
chase of  a  waterworks  plant  by  a  municipality  although  a  valuation 
by  the  Commission  might  differ  somewhat  from  that  fixed  upon  by  the 
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parties,  and  although  no  new  appraisal  of  the  property  to  be  pur* 
ehaaed  has  been  made  by  the  Commission,  where  the  parties  have 
mutually  agreed  and  have  had  quite  full  light  on  the  matter  of  valua- 
tion, and  where  the  amount  fixed  by  them  closely  approximates  a  rea- 
sonable selling  price.    Re  Menomonie  (Wis.)  428. 

9.  Ihe  sale  of  the  properties  of  two  electric  lighting  companies  to 
another  company  was  authorized,  such  property  to  be  paid  for  in  se- 
curities of  the  latter  company  in  ,such  sum  as  would  represent  the 
value  of  the  property  transferred.  Grafton  County  Electric  Light  &  P. 
Co.  v.  State  (N.  H.)  1064. 

CON STITirriONAL  LAW. 

/.  Due  process  and  equal  protection,  1—5. 
II,  Impairment  of  contracts,  4r^7, 
III.  Delegation  of  powers,  S, 

I,  Due  process  and  equal  protection* 

Power  of  Commission  to  take  property  without  due  process,  see 

COHMIBSIONS,  3. 

Particular  rate  as '  confiscatory  although  return  as  a  whole  is  ade- 
quate, see  Rates,  26. 

1.  The  property  of  a  steam  railway  carrier  is  not  taken  without 
due  process  of  law,  contrary  to  U.  S.  Const.,  14th  Amend.,  by  an  order 
of  the  Michigan  Railroad  Commission,  made  under  the  authority  of 
Mich.  Pub.  Acts  1907,  act  No.  312,  §  7,  requiring  such  railway  com- 
pany to  interchange  with  an  interurban  electric  railway,  at  the  point 
of  physical  connection  in  a  specified  town,  cars,  carload  and  less  than 
carload  shipments,  and  passenger  traffic,  where  such  order  does  not 
require  the  steam  railway  company  to  haul  cars  to  points  on  the 
electric  railway,  but  only  to  permit  them  to  be  hauled  by  the  electric 
railway  company,  and  does  not  exclude  the  ordinary  remedies  for  de- 
lay in  returning  the  cars,  or  for  loss  or  damage  to  them,  and  does 
not  contemplate  that  the  steam  railway  company  shall  be  required  to 
permit  the  use  of  its  cars  (or  of  the  cars  of  other  carriers  for  which  it 
is  responsible)  beyond  its  line  without  compensation.  Michigan  C.  R. 
Co.  V.  Michigan  R,  Commission   (U.  S.)  263. 

2.  A  state,  acting  within  its  jurisdiction,  and  not  in  hostility  to 
any  Federal  regulation  of  interstate  commerce,  may,  without  denying 
the  due  process  of  law  guaranteed  by  U.  S.  Const.,  14th  Amend.,  make 
a  reasonable  order  requiring  a  carrier  to  permit  empty  or  loaded  cars 
owned  by  it  to  be  hauled  from  its  line  upon  a  connecting  line  for  pur- 
poses of  loading  or  delivery  of  intrastate  freight,  and  to  permit  the 
cars  of  other  carriers,  loaded  with  such  freight,  consigned  to  points 
on  the  connecting  line,  to  be  hauled  from  its  line  upon  the  connecting 
line  for  purposes  of  delivery.  Michigan  C.  R.  Co.  v.  Michigan  R.  Com- 
mission  (U.  S.)  263. 

3.  The  14th  Amendment  to  the  Constitution  of  the  United  States 
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id  uot  violated  afi  to  a  railroad  company  by  the  inelusion  in  the  valu- 
ation  of  its  operating  property,  of  the  element  of  intangible  value 
representing  the  density  of  traffic  and  volume  of  businesB  along  the 
line,  the  nature  of  the  country  through  which  it  runs,  the  facilities 
for  transacting  railroad  business  owned  and  operated  by  private  in- 
dividuals, the  price  at  which  the  plaintiff  purchases  its  fuel  supply, 
and  the  resources  of  the  country  adjacent  to  its  line,  and  the  density 
of  the  population  living  contiguous  thereto^  although  the  ''good 
will"  of  private  business  concerns  was  not  assessed,  since  such  **good 
will"  does  not  enter  into  the  value  of  the  physical  property  of  such 
concerns.     Northern  P.  R.  Co.  v.  State   (Wash.)   232. 

//.  Impairment  of  contracts. 

4.  The  Indiana  Commission  is  not  invested  with  the  power  to  regu- 
late the  rates  and  service  of  a  public  utility  where  a  valid  contractual 
rate  has  been  established  between  a  utility  and  a  municipality.  Tipton 
Teleph.  Co.  v.  Tipton  (Ind.)  361. 

5.  The  power  of  the  Nebraska  Commission  to  regulate  the  rates  of 
a  telephone  company  is  not  restricted  by  the  provisions  of  the  ordi- 
nance granting  a  franchise  to  the  company  which  limited  the  rates 
which  the  company  could  charge.  Marquis  v.  Polk  County  Teleph,  Co. 
(Neb.)   140. 

6.  The  rates  of  a  public  utility  were  held  subject  to  regulation  by 
the  Indiana  Commission  upon  proper  application  or  upon  the  initiative 
of  the  Commission  itself,  although  the  utility  was  operating  under  a 
contract  with  the  city  wherein  the  company  agreed  not  to  raise  its 
rates  in  consideration  of  the  enjoyment  of  an  exclusive  franchise,  where 
it  appeared  that  the  city  was  without  authority  to  grant  a  monopoly 
under  any  existing  law  of  the  state  at  the  date  of  the  contract.  Tip- 
ton Teleph.  Co.  V.  Tipton   (Ind.)   361. 

7.  A  city  cannot  invoke,  as  against  the  powers  of  the  Missouri 
Commission  to  regulate  rates,  authority  claimed  by  it,  under  certain 
statutes,  to  make  a  contract  fixing  rates,  when  the  ordinance  which  it 
claims  to  be  inviolable  as  a  contract  was  not  enacted  in  a  manner 
prescribed  by  such  statutes.    Re  Joplin  Waterworks  Co.  (Mo.)   126. 

///.  Delegation  of  powers, 

8.  The  legislature  has  the  power  to  fix  the  compensation  to  be  paid 
for  the  use  of  a  county  bridge  by  a  street  railway  company,  and  to 
delegate  to  the  Board  of  Public  Utility  Commissioners  the  power  to 
ascertain  what  is  a  reasonable  compensation.  Public  Service  R.  Co.  v. 
Public  Utility  Comrs.   (N.  J.)    224. 

CONSTRUOTIOlf. 

Of  municipal  charter,  see  Municipalithss,  2. 

Interest  during,  allowance  for,  in  valuation,  see  Valuation,  20,  21. 

Taxes  during,  allowance  for,  in  valuation,  see  Valuation,  21. 
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CON STRTTOTIOlf  AND  EQUIPMBNT. 

Of  street  railway  company,  see  Stbebt  Railway,  2,  3. 
Of  telephones,  see  Telephones. 

CONSUMER. 

Financial  condition  of,  as  affecting  rates,  see  Ra.tes,  16. 
Not  to  be  charged  fee  for  tapping  mains,  see  Rates,  68. 
Purchase  or  rental  of  water  meters  by,  see  Service,  54,  65. 

CONSUMPTION. 

Single  bill  for  several  installations,  see  Biscsimination,  1. 

Per  capita  consumption  of  water  denoting  waste,  see  Wateb»  1. 

CONTINGENCIES. 

Allowance  for,  in  operating  expenses,  see  Rbtusn,  12. 
Allowance  for,  in  valuation,  see  Valuation,  21. 

CONTRACTORS. 

Allowance  for  profits  of,  in  valuation,  see  Valuation,  21. 

CONTRACTS. 

Jurisdiction  of  Commission  as  to  validity  and  enforcement  of,  see 

CkJMMissiONS,  20-24. 
Impairment  of,  see  Constitutional  Law,  4-7. 
Jurisdiction  of  Commission  over  rate  contracts,  see  Rates,  6,  7,  9. 

1.  The  New  Jersey  public  utility  statute,  §  18,  subdiv.  "d"  (Public 
Laws  1911,  page  381),  forbidding  the  making  or  giving  of  any  undue 
or  unreasonable  preference  to  any  corporation  or  locality,  has  the 
effect  of  relieving  an  electric  company  from  the  performance  of  i(.» 
contract  previously  made  to  furnish  light  in  certain  municipal  build- 
ings and  offices  free  of  charge,  although  such  contract  was  lawful  when 
executed.  Public  Service  Electric  Co.  v.  Public  Utility  Comrs.  (N.  J.) 
229. 

CONTRIBUTED  PROPERTY. 

Valuation  of,  see  Valuation,  32,  83. 

CONTROL  OF  FI£IJ>. 

See  Monopoly  and  Competition. 

CONVENIENCE. 

Certificate  of,  see  Cebtificate  of  Public  CoNViiaENOS  and  Nece8» 

SITY. 

COOKING. 

Rates  for  electricity  for,  see  Rates,  15. 

CORPORATIONS. 

Jurisdiction  of  Commission  over  nonutiMty  corporation,  see  CoH- 

MISSIONS,   12 

See  also  Public  Otilitiks. 
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COST  OF  REPBODUOTIOir. 

See  Repboduction  Cost. 

COST  OF  REPBODUCTIOir  NEW  IJB8S  DEPBEOIATION. 

See  Repboduction  Cost  Less  Depreciation. 

COST  OF  SEBVICE. 

As  factor  to  be  considered  in  determining  reasonableness  of  rates^ 
see  Rates,  10-12,  25. 

COSTS  AND  EXPENSES. 

Accounting  of  various  costs  and  expenses,  see  Aooountino. 
Apportionment  of  general  expenses,  see  Appobtionkent,  2. 
Apportionment  of,  see  Appobtionment,  3-5,  ^14. 
Allowance  of  operating  expenses  in  return,  see  Rktubn,  11-20. 
Amortization  of  Commission  expenses,  see  Retubn,  9,  10. 
Of  placing  water  meters,  to  be  borne  by  whom,  see  Sebvice,  53. 
Allowance  of  overhead  expenses  in  valuation,  see  Valuation,  17«* 
22. 

COUNTY. 

Compensation  paid  by  street  railway  for  use  of  bridge,  see  Stbret 
Railways,  1. 

COUPON  BOOKS. 

See  Rates,  29,  30. 

COURT  HOUSE. 

Reduced  rates  to,  as  discrimination,  see  DisoBiMiNATioir,  8. 

COURTS. 

Powers  of,  on  appeal,  see  Appeal  and  Review. 

1.  A  court  of  equity  will  not,  in  the  absence  of  any  showing  of 
actual  fraud,  interfere  with  the  assessments  of  property  for  the  pur- 
poses of  taxation  where  the  assessed  valuation  does  not  exceed  the 
actual  valuation  by  over  10  per  cent.  Northern  P.  R.  Co.  v.  State 
(Wash.)   232. 

CREDITORS. 

Depreciation  account  as  protection  to,  see  Depbeciation,  3. 
Objection  of,  not  available  to  prevent  reorganization,  when,  see 
Consolidation,  Mebqbb  and  Sale,  6. 

CROPS. 

Discrimination  in  service  by  water  company  according  to  character 
of  crops  to  be  watered,  see  Discbimination,  45. 

CROSSINGS. 

Apportionment  of  cost  of,  see  Appobtionment,  10-12. 
Apportionment  of  expense  of  protection  of,  see  Appobtionicent,  U. 
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Jurisdiction  of  Commission  in  respect  to  injuries  at,  see  Ck)HHis- 

siONS,  25,  26. 
Warning  signs  at,  see  Railroads,  2. 

OUBB  UNE. 

Duty  of  water  company  to  deliver  water  to  consumers  at,  see 
Service,  49. 

CUSPIDOR. 

Be  provided  for  smoking  compartments  on  Interurban  railway  ears, 
see  Service,  16. 

OUT  IN. 

Charge  for,  see  Rates,  13. 

OUT  OUT. 

Charge  for,  see  Rates,  13. 

DAMAGES. 

Limitation  of  time  for  filing  notice  of  injury  to  freight,  see  Car- 
riers, 2. 

Jurisdiction  of  Commission  over  question  of,  see  Commissions,  25, 
26. 

Effect  of  character  of  service  to  be  rendered  by  railroad  on  reloca- 
tion of  line,  of  fact  that  it  has  recovered  large  damages  for 
taking  of  its  original  line,  see  Service,  24. 

DAMS. 

Valuation  of,  see  Valuation,  42. 

DAT. 

Apportionment  of  railroad  earnings  between  night  and  day  pas- 
senger traffic,  see  AppoR'noNMENT,  1. 

DEBTS. 

Held  by  bank,  issuance  of  certificates  of  indebtedness,  instead  of 
stock,  in  satisfaction  of,  see  Security  Issues,  8. 

DEFINITION. 

Of  phrase  "expense  of  maintenance,"  see  Depreciation,  2. 

Of  public  good,  see  Public  Good. 

Of  demurrage,  see  Bailroads,  4. 

Of  reproduction  cost,  see  Valuation,  4. 

Of  reproduction  cost  less  depreciation,  see  Valuation,  5. 

Of  original  cost,  s^e  Valuation,  3. 

DEIXOATION  OF  POWERS. 

See  Constitutional  Law,  8. 


Digitized  by  LjOOQ IC 


1128  IKDEX. 

DEI^INQUENT  ACCOUNT. 

Intereat  on,  see  Service,  61. 

DEMAND  CHARGE. 

Fire  protection  by  water  company,  see  Rates,  65. 

DEMURRAGE. 

See  also  Railroads,  3,  4. 

Rule  for,  as  applicable  to  private  cars  on  private  siding,  see  Rail- 
roads, 3. 

DENSITY  OF  TRAFFIC. 

Impropriety  of  considering,  in  valuing  operating  property  of  rail- 
roads for  taxation  purposes,  see  Valuation,  7. 

DEPOSIT. 

As  security  for  payment  for  service,  see  Service,  56,  67. 

DEPOTS. 

See  Stations. 

DEPRECIATION. 

/.  In  general,  1—7. 
//.  Jurisdiction,  powers  and  functions  of  Commissions,  8,  9. 

III.  Amounts  allowed  for  current  depreciation,  10^13. 

IV,  Allowance  of  accrued  depreciation  in  valuation,  14^X9. 

I,  In  general. 

Appropriation  and  reserve  for,  not  to  be  carried  into  surplus,  see 

Accounting,  6. 
Method  of  carrying  depreciation  account,  see  Accounting,  2. 
Allowance  for,  in  considering  operating  expenses,  see  Return,  12. 

1.  I'nder  the  Public  Utilities  act  applicable  to  the  Philippine  Is- 
lands, the  depreciation  which  the  Board  of  Public  Utility  Commission- 
ers is  required  to  provide  against  is  irreparable  deterioration  of  prop- 
erty, plus  obsolescence.     Re  Manila  R.  Co.  <P.  I.)  711. 

2.  The  expression,  "expense  of  maintenance,''  as  used  in  the  Public 
Utilities  act  applicable  to  the  Philippine  Islands,  refers  to  expenses  of 
repairs  as  distinguished  from  expenditures  for  renewals,  and  the  Board 
of  Public  Utility  Commissioners  will  require  the  setting  up  of  a  de- 
preciation accoimt  suflacient  to  provide  for  those  renewals  which  are 
not  taken  care  of  as  ordinary  repair  items;  and  the  Commission,  in 
applying  this  view,  will  follow  the  rule  laid  down  by  the  Interstate 
Commerce  Commission  to  the  effect  that  when  costs  of  renewal  to  be 
made  to  any  unit  of  equipment  constitutes  a  major  portion  of  its  value 
as  renewed,  the  depreciation  account  shall  be  charged  with  the  amount 
already  set  aside  corresponding  to  that  unit;  and  the  unit  shall  be  re- 
garded as  retired,  and  the  renewed  equipment  shall  be  considered  an 
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addition,  and  the  appraised  cost  thereof  shall  be  included  in  the  appro- 
priate acooiut  for  the  cost  of  the  equipment.  Re  Manila  R.  Go.  (P.  I.) 
711. 

3.  Under  the  Public  Utilities  act  relating  to  the  Philippine  Islands, 
the  purpose  of  the  depredation  account  is  to  protect  the  stockholders, 
bondholders,  and  creditors  of  the  company.  Re  Manila  R.  Co.  <P.  I.) 
711. 

4.  In  computing  the  rate  of  depreciation  on  overheads,  it  is  ob- 
viously error  to  compute  it  at  the  same  rate  that  obtains  on  the  physi- 
cal property.  Arizona  Corp.  Commission  v.  Morenci  Water  Co.  (Ariz.) 
525. 

6.  The  Public  Utilities  act  applicable  to  the  Philippine  Islands  re- 
quires the  public  utility  affected  to  conform  its  depreciation  accounts 
to  rates  fixed  by  the  Board,  and  to  set  aside  the  money  so  provided  out 
of  the  earnings,  and  to  carry  the  same  in  a  depreciation  fund,  the  in- 
come from  investments  of  moneys  in  such  funds  being  required  likewise 
to  be  carried  in  such  fund,  the  expenditure  of  this  fund  being  prohibit- 
ed except  for  depreciation,  improvements,  new  construction,  extensions, 
or  additions  to  the  property  of  the  utility.  Re  Manila  R.  Co.  (P.  I.) 
711. 

6.  The  United  Railways  of  San  Francisco,  a  street  railway  enter- 
prise operating  luder  limited  franchises  and  heavily  overburdened 
wiUi  debt,  was  ordered  to  establish  from  its  earnings  an  annual  depre- 
ciation account  of  a  specified  amount  until  a  specified  date  or  until 
the  further  order  of  the  Commission,  a  portion  thereof  to  be  placed 
in  bank  to  be  expended  only  for  additions,  extensions,  and  improve- 
ments to  service  under  the  direction  of  the  Commission,  the  balance 
to  be  used  for  customary  purposes  to  which  depreciation  funds  are 
usually  employed.    Re  United  R.  Co.  (Cal.)  987. 

7.  A  gas  and  electric  company  was  permitted  to  defer  for  a  period 
of  one  year  the  setting  aside  of  a  depreciation  fund,  because  of  the 
extraordinary  expenditures  necessary  to  be  made  during  such  year,  the 
order  expressly  providing  that  the  permission  was  not  to  be  construed 
as  releasing  the  utility  from  designating  the  amount  of  such  depre- 
ciation fund  in  its  books  and  accounts,  nor  as  creating  any  additional 
burden  of  operating  expenses  at  any  future  date.  Re  Tucson  Gas,  E. 
L.  ft  P.  Co.  (Ariz.)  431. 

JJ.  Jurisdiction,  powers,  and  functions  of  commissions, 

8.  Under  the  Public  Utilities  act  applicable  to  the  Philippine  Is- 
lands,  the  Board  of  Public  Utility  Commissioners  is  required  to  de- 
termine and  ascertain,  from  time  to  time,  proper  and  adequate  rates 
of  depreciation,  which  rates  must  be  sufficient  to  provide  the  amounts 
required  over  and  above  the  expense  of  maintenance  to  keep  the  prop- 
erty in  a  state  of  efficiency  corresponding  to  the  progress  of  the  in- 
dustry.   Re  Manila  R.  Co.  (P.  I.)  711. 

9.  The  Board  of  Public  Utility  Commissioners  of  the  Philippine  Is- 
lands has  no  power  to  require  the  setting  up  of  a  depreciation  account 
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with  the  consequent  obligation  of  setting  apart  a  fund  when  the  result 
would  he  to  cause  a  default  in  the  payment  of  interest  ehargea;  but  if 
earnings  are  not  sufficient  to  meet  all  operating  expenses  including  ac- 
crued depreciation  and  interest  charges,  the  fact  of  such  deficit  mmst 
appear  in  the  utilities  operation  statements  and  balance  sheets.  Be 
Manila  R.  Co.  (P.  I.)  711. 

///•  AmaufUs  allotoed  for  curreni  depreoUtJUon* 

10.  A  proper  and  adequate  annual  rate  of  depreciation  of  locomo- 
tives, passenger  train  cars,  freight  train  cars,  and  work  equipment  cars 
was  found  by  the  Philippine  Islands  Public  Utilities  Conmiission  to  be 
3  per  cent,  on  steamships  6^  per  cent,  on  steam  launches  15  per  cent,  on 
wooden  motor  launches  20  per  cent,  on  steel  motor  launches  15  per 
cent,  on  lighters  20  per  cent,  on  the  machinery  of  the  Pandacan  slip- 
way and  plant  9  per  cent;  and  on  the  Pandacan  slipway  20  per  cent,  of 
their  original  cost,  ledger  value,  or  purchase  price.  Re  Manila  R.  Co. 
(P.  I.)  711. 

11.  An  allowance  of  6^  per  cent  for  annual  depreciation  and  con- 
tingencies for  a  telephone  plant,  including  rural  and  toll  lines,  was 
held  to  be  reasonable.  Simms  v.  Columbia  Teleph.  Co.   (Mo.)   366. 

12.  The  Indiana  Commission  fixed  the  rate  of  depreciation  of  a 
municipal  water  plant  as  1  per  cent.    Apple  v.  Brazil   (Ind.)   661. 

13.  A  rate  of  4  per  cent  of  depreciation  on  the  cost  of  installatioo 
of  meter  services  by  a  water  company  which  the  Commission  directed 
the  company  to  install  was  fixed  as  fair  and  equitable.  Arizona  Corp. 
Conmiission  v.  Morenci  Water  Co.  (Ariz.)  525. 

IV*  Allowance  of  accrued  depreciation  in  valuation* 

14.  Accrued  depreciation  must  be  taken  into  consideration  in  fixing 
the  fair  present  value  of  property  for  rate-making  purposes.  Simms 
V.  Columbia  Teleph.  Co.  (Mo.)  386. 

15.  Accrued  depreciation  must  be  taken  into  consideration  in  de- 
termining the  present  value  of  tiie  property  of  a  public  service  corpo- 
ration in  a  rate  proceeding.  Commercial  Club  v.  Missouri  Public 
Utilities  Co.   (Mo.)   1017. 

16.  Accrued  depreciation  must  be  taken  into  consideration  in  a 
valuation  of  boilers  for  rate-making  purposes.  Commercial  Club  v. 
Missouri  Public  Utilities  Co.  (Mo.)   1017. 

I  17.  While  there  may  be  a  serious  question  as  to  how  much  the  value 

I  of  the  property  of  a  public  service  corporation  has  been  decreased  by 

the  accrued  d^reciation,  it  is  not  proper  to  consider  the  accrued  de- 
preciation which  has  not  been  covered  by  replacemoits  actually  made 
in  arriving  at  "original  cost  to  date,"  or  actual  investment.  Com- 
mercial Club  V.  Missouri  Public  Utilities  Co.    (Mo.)    1017. 

18.  An  electric  railroad  whose  present  value  retains  80  per  cent 
of  its  value  new  must  be  considered  in  a  first-class  condition  to  give 
efficient  service.  Public  Service  Commissicm  v.  Grays  Harbor  R.  &  Light 
Co.   (Wash.)   618. 
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19.  A  value  of  $1,784  placed  upon  an  automobile  which  had  been 
used  for  three  years  and  which  cost  but  $1,800  was  held  too  high  by  at 
least  from  $1,000  to  $1,200.  Simms  v.  Columbia  Teleph.  Co.  (Mo.) 
366. 

DETERIORATION. 

Of  property,  as  constituting  depreciation,  see  Depbeciahon,  1. 

DEV£I<OPMEMT. 

Of  community,  factor  to  be  considered  in  determining  reasonable- 
ness of  street  railway  rates,  see  Rates,  36. 

DEVEI.OPMENT  COST. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  51-58. 

DIRECTORY. 

.  Form  and  time  of  issue  of  telephone,  see  SiaviCE,  44. 

DISCARDED  PROPERTY. 

Valuation  of,  see  Valuation,  30. 

DISCONTINUANCE  OF  SERVICE. 

Of  heating  service,  see  Sebvice,  15. 

For  nonpa3rment  of  charges,  see  Sebvice,  51,  62. 

DISCOUNT. 

On  account  of  size  of  bill  as  discrimination,  see  Sebviob,  58. 
For  prompt  payment,  see  Service,  58-60. 

DISCRETION. 

Review  by  court  of  order  constituting  abuse  of,  see  Appeal  and 
Review,  6. 

DISCRIMINATION. 

r.  Bates,  1-^8, 

a.  In  ffeneral,  1—*. 

"b.  Free  service  and  reduced  rates,  4^17. 

1.  BmplayeeSf    4. 

2.  MunieipalitieSf  5—7. 
a.  Pulflie  Imildings,  S* 
4,  Stockholders,   O-'l^, 

d.  Ottmers  of  equipment,  1&,  16, 
6.  Railroads,   17, 
c.  J}iscTimination  by  particular  utilities,  IS, 

1.  Interurban  railways,    18—21, 

2.  Railroads,  22*^2, 
8.  Telephones,  83—40, 

4,  Warehouse,  41. 

5,  Water,  42,  48. 
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II.  Service^  4:4^-4^6. 

a.  Irrigation,  44,  45, 

&.  Telephones,  46. 

I.  Rates, 

a.  In  general. 

Burden  of  proof  as  to,  see  Evidence,  6. 

1.  An  electric  utility  whose  tariff  provides  lower  rates  as  the  quan* 
tity  consumed  increases  cannot  contract  with  a  single  consumer  desir* 
ing  to  be  served  in  different  localities,  that  a  single  bill  should  be  ren- 
dered for  the  aggregate  quantity  consumed  so  as  to  entitle  such  con- 
sumer to  the  lower  rates.    Re  Oregon  Power  Co.  (Or.)  694. 

2.  Water  consumers  with  identical  service  requirements  should  be 
•charged  at  the  same  rate.  Arizona  Corp.  Commission  v.  Morenci  Water 
Co.  (Ariz.)  525. 

3.  Under  the  Indiana  public  utilities  act  the  private  ownership  of 
water  meters  is  discriminatory.    Apple  v.  Brazil  (Ind.)   5dL 

h.  Free  service  and  reduced  rates, 

1.  Employees. 

4.  Failure  to  charge  for  water  furnished  to  employees  in  their  cot- 
tages and  for  water  used  to  operate  a  turbo-electric  system  lor  lighting 
the  water  plant  and  cottages  of  employees  constitutes  discrimination. 
Arizona  Corp.  Commission  v.  Morenci  Water  Co.  (Ariz.)  625. 

2.   MunioipdlUies, 

5.  It  would  be  a  discrimination  to  require  a  telephone  company  to 
furnish  free  service  to  a  city  and  its  public  schools  in  the  absence  of 
any  provision  for  such  service  in  any  franchises  granted  to  the  com- 
pany by  the  city.    Simms  v.  Columbia  Teleph.  Co.  (Mo.)  366. 

6.  It  is  not  unlawful  for  a  telephone  company  to  furnish  free  serv- 
ice to  a  city  in  compliance  with  the  terms  of  the  ordinance  giving  the 
company  the  right  to  use  the  streets  and  alleys  of  the  city.  Re  Abing- 
don Home  Teleph.  Co.  (111.)   345. 

7.  A  contract  whereby  an  electric  utility  agreed  to  light  certain 
municipal  buildings  and  offices  free  of  charge  shows  upon  its  face, 
without  any  extensive  evidence,  that  it  gives  to  the  city  an  undue  and 
unreasonable  preference  or  advantage,  within  the  inhibition  of  the 
New  Jersey  public  utility  act.  Public  Service  Electric  Co.  y.  Public 
Utility  Comrs.  (N.  J.)  229. 

a.  ruhlic  JmOdings. 

8.  In  establishing   a  schedule  of  rates  to  be  charged  by  a  ma- 
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nicipality  operating  a  water  plant,  the  Indiana  Commission  provided 
rates  for  all  public,  parochial  or  private  schools  and  churches,  county 
courthouse  and  jail,  considerably  below  that  charged  to  other  consum- 
ers.    Apple  V.  Brazil   (Ind.)   561. 

4.  Stockholders, 

9.  Under  §  112  of  the  Indiana  utility  commission  act,  the  practice 
of  charging  stockholders  different  rates  from  those  charged  to  other 
users  of  telephone  service  is  clearly  illegal.  Re  Pittsboro  Home  Teleph. 
Co.  (Ind.)  104. 

10.  The  practice  of  a  telephone  company  of  favoring  its  stockholders 
by  lower  rates  than  those  charged  to  other  subscribers  violates  the  pro- 
visions of  §  10,  chap.  289,  of  the  Laws  of  South  Dakota  of  1909,  as 
amended  by  chap.  218  of  the  Laws  of  1911.  Re  Social  Teleph.  Co.  (S. 
D.)  106. 

11.  A  telephone  company  was  authorized  to  change  its  rates  so  as  to 
eliminate  discrimination  in  favor  of  stockholders.  Re  Citizens'  Mut. 
Teleph.  Co.  (111.)  99. 

12.  A  telephone  company  was  authorized  to  change  its  rates  to  sub* 
scribers  who  were  also  stockholders  so  as  to  eliminate  discrimination 
in  their  favor.    Re  Calhoun  Farmers'  Co-op.  Teleph.  Co.   (III.)   93. 

13.  A  rule  of  an  irrigation  company  providing  that  any  moneys  de- 
rived from  the  sale  of  surplus  water,  or  from  any  other  source  than  a 
general  annual  assessment  upon  stockholders  for  operating  expenses, 
shall  be  placed  in  a  special  fund  to  be  prorated  to  proprietors  of  water 
rights  from  whom  special  assessments  shall  be  collected,  is  unjustly 
discriminatory  and  unduly  preferential,  and  therefore  unlawful.  Ham> 
mon  V.  Ft.  Aubrey  Irrig.  Co.  (Kan.)  1.  • 

14.  The  rule  of  an  irrigation  company  providing  for  the  assessment 
of  its  stockholders  at  only  their  pro  rata  of  the  expense  of  operating 
the  company,  instead  of  charging  them  a  fixed  rate  such  as  is  charged 
non-stockholders  for  the  same  service,  is  discriminatory,  and  therefore 
unlawful.    Hammon  v.  Ft.  Aubrey  Irrig.  Co.   (Kan.)   1. 

d.  Owners  of  equipment, 

15.  The  practice  of  a  telephone  company  of  permitting  its  sub- 
scribers, whether  stockholders  or  not,  to  purchase  certain  equipment 
and  thereby  secure  service  at  a  less  or  different  rate  from  that  charged 
for  the  same  class  of  service  generally,  should  be  discontinued;  and 
any  equipment  owned  by  individual  subscribers  should  be  taken  over 
by  the  company  and  reasonable  compensation  paid  therefor,  each  sub- 
scriber thereafter  being  required  to  pay  the  regular  rental  charge  for 
each  of  the  telephone  instruments  installed  for  his  use.  Re  Social 
Teleph.  Co.  (S.  D.)  106. 

16.  A  change  in  rates  charged  to  owners  of  telephone  equipment  was 
ordered  to  eliminate  discrimination  in  favor  of  such  owners.  Re 
Strawn  Teleph.  Co.   (111.)  97. 
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6.  BaUroadB. 

17.  Under  the  South  Dakota  anti-pass  law  and  the  telephone  law,  a 
telephone  cQmpany  cannot  furnish  a  railway  company  a  depot  tele- 
ptione  free  of  charge,  the  telephone  company  heing  required  to  charge 
the  railway  company  and  its  employees  the  same  rate  charged  other 
Aubscribers  for  the  same  class  of  service.  Ke  Social  Teleph.  Co.  (S.  D.) 
1U6. 

c.  Discrimination  hy  particular  utilities, 

1,  Interurhan  railways, 

18.  Electric  railway  rates  of  all  kinds,  single  trip,  round  trip,  and 
commutation,  should  be  based  upon  exactly  the  same  rate  per  mile 
between  all  communities,  in  order  to  avoid  discrimination,  first  con- 
sidering, however,  the  proper  influence  that  5  cent  fares  in  competitive 
street  car  territory  would  have  on  rates  to  or  from  various  points. 
Re  Peninsular  R.  Co.  (CaL)  76.3. 

19.  The  proper  blanketing  of  rates  by  an  interiurban  railway  does 
not  of  itself  create  an  unlawful  preference  in  favor  of  one  conununity 
as  against  another.    Armstrong  v.  Pacific  Electric  R.  Co.   (Cal.)   616. 

20.  A  blanket  rate  to  various  sununer  resorts,  established  by  an  In- 
terurhan railroad,  cannot  be  held  discriminatory  as  being  unduly  fa- 
vorable to  one  resort,  where  there  is  little  or  no  traffic  to  such  resort. 
Armstrong  v.  Pacific  Electric  R.  Co.  (Cal.)  616. 

21.  A  blanket  rate  to  various  summer  resorts,  established  by  an  in- 
terurhan railroad,  cannot  be  held  discriminatory  as  unduly  favoring  one 
resort,  where  the  length  of  the  trip  to  the  alleged  favored  resort  ex- 
ceeds by  but  1  mile  the  length  of  the  trip  to  the  resort  alleged  to  be 
discriminated  against.  Armstrong  v.  Pacific  Electric  R.  Co.  (CaL) 
616. 

2,  Railroads, 

22.  One  way  railroad  fares  between  stations  on  various  lines  cannot 
be  said  to  be  discriminatory  where  they  are  all  fixed  on  a  3  cents  per 
mile  basis.  San  Mateo  County  Development  Asso.  v.  Southern  P.  Ca 
(Cal.)  960. 

23.  For  the  purpose  of  eliminating  a  discrimination  of  less  than  2 
cents  per  day  given  to  perhaps  three  persons  a  month  on  one  line  of  a 
railroad,  the  California  CommiBsion  will  not  condemn  the  whole  basis 
of  rates  on  another  line  afTecting  several  thousand  commuters,  particu- 
larly when  the  complainants  already  enjoy  many  forms  of  reduced  rate 
transportation  not  similarly  accorded  to  those  on  the  line  the  rates  of 
which  they  charge  are  discriminatory.  San  Mateo  County  Development 
Asso.  V.  Southern  P.  Co.   (Cal.)  960. 

24.  A  published  tariff  under  which  rates  from  a  certain  point  were 
to   apply  only  on   shipments   originating   at  such  point,   and  not  on 
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traffic  coming  from  points  beyond,  wa«  held  to  be  unjiurt,  unreasonable, 
and  discriminatory;  it  not  being  the  province  of  the  carrier  to  differ- 
entiate the  shipments  or  commodities  according  to  their  places  of  origin, 
or  to  endeavor  to  distribute  profits,  even  justly  between  rival  manu- 
facturers, but  to  carry  at  proper  and  reasonable  rates  all  lawful  freight 
iHiich  may  be  presented.  Adrian  Furnace  Co.  ▼.  Pennsylvania  R.  Co. 
(Pa.)  883. 

25.  Discrimination  is  not  shown  because  of  the  fact  that  intersta- 
tion  commutation  rates  between  oertain  points  on  one  line  of  a  rail- 
road are  lower  than  interstation  commutation  rates  for  similar  dis- 
tances on  another  line,  where  it  appears  that  this  is  the  result  of  a 
lower  wholesale  rate  to  and  from  a  large  city,  and  the  long  and  short 
haul  clause  of  the  Constitution  forbidding  a  higher  rate  for  the  short- 
er or  interstation  distances  than  for  the  longer  or  wholesale  rate  dis- 
tances which  include  the  interstation  points.  San  Mateo  County  De- 
velopment Asso.  V.  Southern  P.  Co.  (Cal.)  960. 

26.  It  does  not  follow  from  the  fact  that  suburban  traffic  is  essen- 
tially wholesale,  and  that  traffic  between  stations  on  the  line  over 
which  the  suburban  rates  are  in  effect  may  be  carried  on  the  same 
trains,  that  the  interstation  traffic  is  likewise  suburban  and  wholesale 
and  entitled  to  the  same  rates.  San  Mateo  County  Development  Asso. 
V.  Southern  P.  Co.    (Cal.)   960. 

27.  Main  line  rates  for  steam  railroad  service  are  in  no  way  com- 
parable to  rates  for  electric  line  suburban  service.  San  Mateo  County 
Development  Asso.  v.  Southern  P.  Co.  (Cal.)  960. 

28.  A  through  steam  railroad  rate  made  up  in  part  of  a  rate  lower 
than  normal,  4n  order  to  meet  suburban  railroad  competition,  is  not  a 
fair  basis  for  comparison  for  making  rates  for  similar  distances  in 
other  territories  where  the  same  conditions  do  not  exist.  San  Mateo 
County  Development  Asso.  v.  Southern  P.  Co.  (Cal.)  960. 

29.  Nonbaggage  checking  rates  established  at  the  suggestion  of  a 
Commission,  in  order  to  prevent  an  increase  in  rates  between  certain 
points  so  as  to  enable  a  railroad  id  meet  short-line  competition,  af- 
fords an  \mfair  basis  for  comparison  of  rates  between  points  on  an-- 
other  line  not  operating  under  similar  conditions.  San  Mateo  County 
Development  Asso.  v.  Southern  P.  Co.  (Cal.)  960. 

30.  A  railroad  company,  in  order  to  avoid  discrimination,  must  make 
a  charge  for  movifig  cars  from  the  place  within  the  premises  of  the 
consignee  where  they  are  first  placed  for  unloading  to  a  second  point 
where  the  unloading  is  completed,  although  no  other  movement  of  the 
car  is  necessary  for  reloading  it  for  a  line  haul.  Joseph  Schlitz  Brew- 
ing Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.  (Wis.)   49. 

31.  The  fact  that  a  railroad  company  has  in  one  case  established  a 
rate  on  clay  products,  between  specified  points,  a  certain  per  cent 
greater  than  the  rate  it  has  established  on  clay  between  the  same 
points,  does  not  require  it  to  fix  the  same  relationship  of  the  rates  on 
these  commodities  in  all  cases;  nor  does  the  fact  that  in  a  certain 
case  it  has  made  the  rate  on  refined  oils  a  certain  per  cent  of  the  rate 
on  crude  oils  require  it  in  all  cases  to  preserve  a  similar  relationship 
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between  the  rates  on  clay  and  clay  products.     Steiger  Terra  Cotta  & 

Pottery  Works  v.  Southern  P.  Co.  (Cal.)  601. 

32.  A  railroad  company  is  not  guilty  of  discrimination  in  adjusting 
carload  commodity  rates  on  clay  products  from  specified  points  simply 
because  it  has  not  preserved  the  same  differences  that  obtain  between 
the  class  rates  applying  therefrom.  Steiger  Terra  Cotta  &  Pottery 
Works  V.  Southern  P.  Co.  (Cal.)  601. 

d.  TelephoneSm 

33.  A  telephone  company  is  not  entitled  to  charge  a  higher  flat  or 
unlimited  message  rate  for  telephones  in  public  buildings  than  for  or- 
dinary business  telephones,  although  the  former  is  ordinarily  used  more 
frequently  than  the  latter.     Re  Citizens'  Mut.  Teleph.  Co.   (111.)   99. 

34.  An  arrangement  between  a  telephone  company  and  certain  of  its 
subscribers  in  each  of  two  cities  in  which  exchanges  were  operated,  by 
which  subscribers  were  to  receive  the  benefits  of  the  other  exchange 
upon  the  payment  of  an  additional  charge  per  month,  which  benefits 
were  afterwards  extended  to  other  subscribers  without  additional 
charge,  is  discriminatory,  although  all  of  the  nonpaying  subscribers  do 
not  actually  avail  themselves  of  the  right  to  the  service  of  the  other 
exchange.    Re  Dakota  Cent.  Teleph.  Co.   (S.  D.)  731. 

36.  A  telephone  company  will  not  be  permitted  to  charge  less  for  a 
combined  business  and  residence  telephone  on  the  same  line  than  the 
sum  of  the  regularly  published  residence  and  business  rates.  Re 
Citizens*  Mut.  Teleph.  Co.  (111.)  99. 

36.  Tlie  Nebraska  Commission,  without  investigating  the  relative 
value  or  cost  of  the  service,  held  that  the  rates  charged  to  business  men 
for  telephones  are  not  discriminatory  as  compared  with  rates  charged 
to  farmers,  where  the  schedule  corresponds  closely  to  the  schedule  in 
effect  all  over  the  state,  and  such  schedules  have  the  approval  of  long 
usage  and  experience.    Marquis  v.  Polk  County  Teleph.  Co.  (Neb.)  140. 

37.  The  classification  by  a  telephone  company  of  private  residences 
having  two  or  more  boarders  or  roomers  as  boarding  or  rooming  houses 
is  unreasonable  and  unjust;  and  the  application  of  such  a  rate  for  a 
full  year,  regardless  of  the  fact  whether  such  residences  keep  boarders 
during  the  entire  year,  is  discriminatory  and  in  violation  of  the  pro- 
visions of  the  Missouri  public  service  commission  law.  Simnis  v.  Co- 
lumbia Teleph.  Co.  (Mo.)  366. 

38.  A  telephone  company  operating  a  system  of  nine  exchanges  with 
about  2,000  subscribers,  and  having  in  effect  at  one  exchange  a  rate  of 
$1.50  per  month  for  individual  business,  and  $1  per  month  for  two  to 
four  party  residence  lines,  and  a  farm  line  rate  of  $1.50  per  month  with 
the  privilege  of  free  service  to  all  exchanges,  and  having  in  effect  at  all 
other  exchanges  a  rate  of  $1  per  month  for  all  classes  of  service,  was 
denied  the  right  to  increase  all  $1  rates  to  $1.50  per  month,  and  to  ex- 
tend tlie  free  exchange  service  to  all  subscribers,  for  the  purpose  of  in- 
creasing its  revenues,  it  being  deemed  that  the  proposed  rate  would  re- 
sult in  various  forms  of  discrimination,  not  the  least  of  which  would 
be  the  imposing  of  a  charge  upon  a  largii  class  of  subscribers  who  would 
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not  care  for  the  Bervice;  and  it  being  deemed  further  that  the  discrim- 
ination in  respect  to  the  single  exdiange  at  which  the  existing  rate  of 
$1.50  per  month  for  individual  business  lines  was  in  effect  would  be  par- 
ticularly serious.     Re  Surprise  Teleph.  Co.   (Neb.)   672. 

39.  The  fact  that  rates  lower  than  the  prevailing  rates  of  a  tele- 
phone company  have  been  charged  certain  subscribers  for  a  number  of 
years  does  not  justify  the  continuance  of  such  rates,  where  an  old  and 
inferior  equipment  used  for  such  service  has  worn  out  and  must  be 
replaced  by  a  new,  later,  and  more  expensive  type,  and  where  the  in- 
creased rates  are  in  accordance  with  the  established  tariffs  of  the  com- 
pany, and  the  continuance  of  the  lower  rate  would  subject  the  company 
to  a  charge  of  discrimination.  Lehigh  Valley  Coal  Co.  v.  Bell  Teleph. 
Co.   (Pa.)   500. 

40.  The  practice  of  a  telephone  company  of  giving  subscribers  of  one 
telephone  excliange  free  service  connection  with  another,  and  of  making 
a  charge  of  10  cents  for  connections  from  the  latter  exchange  with  the 
former,  is  not  discriminatory,  since  under  Conference  Ruling  No.  13,  the 
Illinois  Commission  has  ruled  that  "it  is  lawful  for  telephone  companies 
to  furnish  free  toll  service  to  their  respective  subscribers  provided  the 
same  is  given  to  all  subscribers  alike;''  the  language,  "to  all  subscribers 
alike,"  meaning  to  all  subscribers  similarly  situated,  that  is,  to  all  sub- 
scribers of  one  exchange.  Mattoon  y.  Coles  County  Teleph.  &  Teleg.  Co. 
(III.)    660. 

4.  Warehouse, 

41.  A  charge  of  15  cents  for  loading  grain  on  oars  in  addition  to  the 
regular  warehouse  storage  charge  does  not  discriminate  in  favor  of* 
the  man  who  comes  to  the  warehouse  with  his  wagon  and  hauls  his 
grain  away,  since  the  latter  is  not  given  the  loading  service.  Re 
Southern  P.  Mill.  Co.   (Cal.)   978. 

S,  Water, 

42.  A  schedule  of  water  rates,  providing  that  a  minimum  charge 
shall  not  exceed  a  flat-rate  charge,  is  discriminatory  where  it  results  in 
different  minimum  charges  to  consumers  served  at  the  same  time  un- 
der like  conditions.     Re  Joplin  Waterworks  Co,   (Mo.)   125. 

43.  A  water  rate  of  $1.25  per  month  for  single  men  and  $2  per  month 
for  married  men  was  held  to  be  discriminatory.  Arizona  Corp.  Com- 
mission V.  Morenci  Water  Co.   (Ariz.)   525. 

//.  Service, 

a.  Irrigation. 

44.  The  service  to  which  the  patrons  of  an  irrigation  company  are 
entitled  should  be  measured  and  systematically  rotated,  so  that  every 
consumer  will  be  assured  of  his  due  share  of  water  in  his  proper 
turn.     Hammon  v.  Ft.  Aubrey  Irrig.  Co.   (Kan.)   1. 

P.U.K.'15C.— 72. 
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45.  The  practice  of  an  irrigation  company,  of  watering  growing 
crops  of  alfalfa  in  preference  to  other  crops,  on  the  theory  that  the 
former  crop  is  more  valuahle,  is  unwarranted  and  discriminatory,  de- 
priving the  farmer  of  the  fundamental  right  of  exercising  his  discre* 
tion  regarding  the  character  of  the  crop  to  he  grown  upon  his  land. 
Hammon  y.  Ft.  Aubrey  Irrig.  Ck>.  (Kan.)  1. 

h.  Telephimes. 

46.  A  telephone  company  which  has  opened  its  line  to  physical  con- 
nection and  services  for  another  telephone  company  upon  certain  terms 
can  be  required,  as  a  state  regulation  within  the  police  powers,  to  ac- 
cord the  same  facilities  and  conveniences  and  uses  to  other  telephone 
companies  upon  equal  terms,  although  such  companies  are  competitors 
of  the  company  with  which  physical  connection  has  previously  been 
made.  State  ex  rel.  Public  Service  Commission  v.  Skagit  River  Teleph. 
&Teleg.  Co.  (Wash.)  902. 

DISTRIBUTION  EXPENSE. 

Computation  of,  see  Retubn,  4. 

DIVIDENDS. 

See  Retubw. 

DIVISION  OF  COSTS  AND  EXPENSES. 

See  Appobtionhent,  9-14. 

•DIVISION  OF  BABNINOS. 

See  Appobtionment,  7,  8. 

DONATED  PROPERTY. 

Valuation  of,  see  Valuation,  32,  33. 

DRAYS. 

Duty  of  regulating  not  imposed  upon  Commission,  see  CoMnrTSSTONS, 
11. 

DUE  PROCESS  OF  I«A177. 

See  Constitutional  Law,  1,  2. 

DWELLING  HOUSE. 

Allowance  for  value  of,  in  valuation,  see  Valuation,  28. 

EARNINGS. 

See  Retubn. 

ECONOMIC  CONDITIONS. 

Power  of  Commission  to  adjust  rate  to  equalize.    See  Rates,  5. 

ECONOMY. 

As  affecting  return,  see  Retubn,  3,  4,  14. 
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Percentage  of  present  value  of  electric  railroad^  to  value  new  as 

indicating  efficiency,  see  Dbfbsciation,  18. 
In  management,  as  effecting  return,  see  Betdbn,  8,  4. 

EUSCTRICITT. 

Accounting  hf  electric  company,  see  AccotTNTiNO. 
Apportionment  of  expenses  of  electric  company,  see  Afpobtionment, 

2,  3. 
Apportionment  of  value  of  boilers  used  in  electrical  and  ice  depart* 

ments  of  utility,  see  Apfobtionment,  6. 
Depreciation  of  electric  plant,  see  Depbbciation. 
Discrimination  in  rates  by  electric  company,  see  DiscBiiaNATiON 

generally. 
Rates  for,  charged  by  one  utility  to  another,  see  Intebcobporati 

Relatioits,  2,  3. 
Rates  for,  see  Rates  generally,  and  particularly  13-21. 
Place  for  keeping  records  of  electric  company,  see  Recobds,  !• 
Return  of  electric  company,  see  Retubit  generally,  and  particularly 

21,  22. 
Service  of  electric  company,  see  Sebviob  generally,  and  particularly 

8,  10,  11. 

EI£CTBIO  nAlhWAT. 

Bee  INTBBUBBAN  Railwats;  Stbeet  Railwats. 

BXJMINATIOH. 

Jurisdiction  of  Commission  to  determine  question  of  damages  by 
reason  of  abolition  of  grade  crossings,  see  Commission,  25. 

EMINENT  DOMAIN. 

Jurisdiction  of  Commission  to  determine  the  question  of  l^ality 
of  condemnation  pr6ceedings,  see  Commissions,  10. 

Burden  of  proof  as  to  value  of  property  condemned,  see  Evidence, 
7. 

EMPLOYEES. 

Free  service  to,  as  discrimination,  see  Discbimination,  4. 

Of  Commission,  admissibility  of  evidence  by,  see 'Evidence,  10. 

ENFORCEMENT. 

Jurisdiction    of   Commission   as   to  enforcement   of  contract,   see 

Commissions,  22,  23. 
Of  payment  by  discontinuance  of  service,  see  Sebvice,  62. 

ENGINEERING. 

Allowance  for,  in  valuation,  see  Valuation,  21. 
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Allowance  for,  in  overhead  expenses,  see  Valuation,  18,  19, 
Consideration  to  be  given  to  testimony  of  commissional  engineers, 
see  Witnesses,  2. 

ENJOYMENT. 

Of  surplus,  public  utilities  entitled  to,  see  Public  UTiUTiXB,  1* 

EQUAL  PROTECTION  OF  LAW. 

See  Constitutional  Law,  3. 

EQUIPMENT. 

Rates  charged  in  accordance  with  character  of  equipment,  as  dis- 
crimination, see  Discrimination,  39. 

Keduced  rates  to  owners  of,  as  discrimination,  see  Disceiicination, 
15,  16. 

See  also  Constbuction  and  Equipment. 

ERROR. 

See  Appeal  and  Review. 

ESTIMATES. 

Of  operating  expenses  not  accepted  for  ratemaking  purposes,  see 
Accounting,  1. 

ESTOPPEL. 

1.  Where  a  street  railway  company  and  the  counties  interested 
consent  to  the  making  of  an  order  by  the  Board  of  Utility  Cocnmission- 
ers,  requiring  the  railway  company  to  connect  its  lines  running  to  each 
side  of  a  county  bridge,  lay  its  tracks,  and  operate  its  line  across  the 
bridge,  and  it  complies  with  such  order,  it  is  estopped  to  deny  the 
power  of  the  Board  to  make  the  order  to  which  it  consented  and  of 
which  it  has  availed  itself  as  a  privilege  to  use  the  bridge.  Public 
Service  R.  Co.  v.  Public  Utility  Comrs.  (N.  J.)  224. 

EVIDENCE. 

/.  PreftumptionSf   1^3. 
II.  Burden  of  proof f  4—3, 
III.  Cotnpetency,  generally,  9,  10. 

Weight  to  be  attached  to  evidence  as  to  value  of  land,  see  Valua- 
tion, 40,  41. 

J.  Presumptions, 

1.  Every  presumption  is  in  favor  of  the  validity  of  the  action  of 
the  Commission  where  it  has  general  regulatory  powers,  and  the  bur- 
den is  upon  the  complaining  party  to  show  that  its  action  was  con- 
trary to  law.  State  ex  rel.  Public  Service  Commission  v.  Skagit  River 
Teleph.  &  Teleg.  Co.   (Wash.)   902. 
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2.  Upon  an  investigation  as  to  the  reasonablenees  of  passenger 
rates  of  steam  railroads  in  the  state  of  Colorado,  it  was  held  that 
every  reasonable  doubt  in  the  minds  of  the  Commission  as  to  the  rea- 
sonableness of  such  rates  would  be  decided  in  favor  of  the  railroad 
companies.    Re  Argentine  &  G.  P.  R.  Co.  (Colo.)  78. 

3.  That  a  proposed  rate  has  been  voluntarily  made  over  substantial- 
ly all  of  the  railroad  mileage  in  the  state  is  some  evidence  of  its  reason- 
ableness.   Boston  &  M.  R.  Co.  v.  State  (N.  H.)  26. 

J/.  Burden  of  proof. 

4.  The  Public  Utilities  act  applicable  to  the  Philippine  Islands  im- 
poses upon  the  public  utilities  proposing  an  increase  of  rates  the  bur- 
den of  showing  such  an  increase  is  just  and  reasonable.  Re  Philippine 
Shipowners'  Asso.   (P.  I.)  724. 

5.  The  burden  of  proving  the  reasonableness  of  a  proposed  increase 
in  a  rate  schedule  rests  upon  the  utility  asking  therefor.  Re  Joplin 
Waterworks  Co.   (Mo.)   125. 

6.  The  mere  statement  by  railroad  officials  that  this  or  that  rate  is 
too  low  and  should  be  raised  cannot,  without  a  more  substantial  show- 
ing, overcome  a  charge  that  persons  paying  highei  rates  for  substan- 
tially the  same  service  are  subjected  to  discrimination.  San  Mateo 
County  Development  Asso.  v.  Southern  P.  Co.   (Cal.)  9G0. 

7.  Whatever  the  order  of  presenting  testimony  may  be,  the  burden 
of  showing  the  value  of  property  sought  to  be  condemned  rests,  in  the 
first  instauce,  on  its  owner.  Re  Marin  Municipal  Water  Diet.  (Cal.) 
433. 

8.  The  question  of  the  burden  of  proof  does  not  enter  into  the  in- 
vestigation of  existing  passenger  rates,  where  the  Commission  is  en- 
deavoring to  get  the  facts  which  will  show  the  reasonableness  or  un- 
reasonableness of  such  rates.    Re  Argentine  &  G.  P.  R.  Co.  (Colo.)  78. 

Ill,  Competency,  generally. 

Admissibility  of  evidence  that  proposed  rate  is  confiscatory,  see 
Rates,  1. 

0.  The  testimony  of  a  witness  as  to  the  value  of  real  estate  will 
not  be  stricken  out  by  the  California  Commission  merely  on  the  ground 
that  the  method  used  by  him  in  ascertaining  such  value  differ  a  from 
the  method  employed  by  other  witnesses,  but  the  Commission  will  con- 
sider the  evidence  and  methods  of  the  witness  and  give  to  his  testi- 
mony the  weight  to  which  it  seems  entitled.  Re  Marin  Municipal 
Water  Dist.   (Cal.)   433. 

10.  The  testimony  of  a  witness  as  to  ^e  value  of  real  estate  in  a 
proceeding  before  the  California  Commission  to  determine  the  value  of 
the  property  of  a  water  company  for  municipal  purchase  will  not  be 
stricken  out  on  the  ground  that  he  is  an  employee  of  the  Commission 
and  was  instructed  by  the  Commissioner  conducting  the  hearing  to 
prepare  and  present  a  report  on  the  value  of  the  lands.  Re  Marin  Mu<* 
nicipal  Water  Dist.  (Cal.)  433. 
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EXCHANGE. 

Making  di£ferent  charges  for  subscriberg  at  difTerent  exchanges  as 
discrimination,  see  Discbiicination,  40. 

EXCHANGE  UNIT. 

Basis  of  charges  for  subscribers  of  different  telephone  exchange 
units,  see  Telephones,  40-42. 

EXCURSION  TICKETS. 

Sale  of,  by  conductors  on  trains,  see  Railroads,  1. 

EXPENSE  OF  MAINTENANCE. 

Meaning  of  term  as  used  in  Philippine  Islands  statute,  see  Db- 

PBECIAHON,  2. 

EXPENSES. 

See  Cost  and  Expenses. 

EXPRESS. 

Service  by  interurban  railway,  see  Service,  22. 

EXTENSION  OF  SERVICE. 

Jurisdiction  of  Commission  to  compel,  see  Servigb^  8. 
See  also  Service,  5-7. 

EXTENSION  TELEPHONE  SERVICE. 

Rates  for,  see  Rates,  52. 

Subscribers  not  to  be  permitted  to  furnish  extension  teIq>honefly 
see  Telephones,  4. 

FACILITIES. 

What  constitutes  new  facility  of  telephone  company,  see  Tkls- 
PHONES,  3. 

FACTS. 

Review  of  findings  of,  see  Appeal  and  Review,  11-14. 

FAIR  PRESENT  VALUE. 

Not  necessarily  purchase  price,  see  Valuation,  6. 

FARES. 

See  Rates. 

FARE  ZONES. 

Street  railway  rates  for,  see  Rates,  38. 

FARM  CROSSINGS. 

Jurisdiction  of  Commission  over  maintenance  of,  see  Skbviob^  2. 
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FABMEB  LINES. 

Discrimination  between  business  and  farmers'  lines,  see  Discrim- 
ination, 36. 

FINA1ICE8. 

Jurisdiction  of  Commission  to  inquire  into  finances  of  nonutility 
corporations,  see  Commissions,  12. 

FINANCIAI.  CONDITIONS. 

Of  consumer  as  affecting  rates  to  be  charged,  see  Rates,  16. 
Of  railroad  company  as  affecting  application  for  maintenance  of 
agent,  see  Sebvicb,  33. 

FINDINGS. 

Of  fact,  review  of,  see  Appeal  and  Review,  11-14. 

FINES  AND  PENALTIES. 

For  failure  to  file  telephone  contracts  with  Commission,  see  Tele- 
phones, 1. 

FIRE  PROTECTION* 

Apportionment  of  capacity  and  output  expenses  of  municipal  water 
plant  between  fire  protection  service  and  general  service,  see 
Appostionment,  4,  6. 

Witter  rates  for,  see  Rates,  65. 

FIXED  EXPENSES. 

Consideration  to  be  given  to,  in  determining  reasonableness  of  rates, 
see  Rates,  25. 

FIXTURES. 

Allowance  for  engineering  upon  appraisal  of,  see  Valuation,  18. 

FLAT  RATES. 

For  water,  see  Rates,  64. 

For  telephone  service,  see  Rates,  46. 

Cost  of  change  from,  to  meter  service  as  operating  expense,  see 

Return,  19. 
Right   of   water   company    furnishing   water   under,   to   regulate 

amoimt  and  purpose  of  water  used,  see  Sebvice,  47. 

FLOATING  INDEBTEDNESS. 

Issuance  of  securities  for  payment  of,  see  Segubitt  Issues,  5. 

FLOODS. 

Amortisation  of  losses  due  to,  see  Rbtubn,  8. 

FLOWAGE. 

Of  water  as  affecting  valuation  of  watershed  land,  see  Vacuatbdn, 
39. 
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FORFEITURE. 

Of  deposit  made  as  security  for  payment  of  service,  see  SotviCE, 
57. 

FORMS. 

Of  accounts,  see  AccouNTiira. 

FRANCHISE  CONTRACT. 

Jurisdiction  of  Commission  to  enforce,  see  Commissions,  22. 

FRANCHISES. 

Power  of  Commission  to  prevent  exercise  of,  see  Commissions,  6. 
Provisions  requiring  free  service  or  reduced  rates  to  mimicipalitj 

and  public  buildings  as  discrimination,  see  Discrimination, 

5-7. 
Power  of  municipalities  to  grant  franchises  for  use  of  streets,  see 

Municipalities,  2. 
Procedure  for  procuring  under  New  Jersey  act,  see  Pik>cxduiie. 
Valuation  of,  see  Valuation,  59,  60. 

1.  A  contract  granting  a  utility  the  privilege  of  supplying  nat- 
ural and  manufactured  gas  for  fuel  and  lighting  purposes  for  a  period 
of  forty  years  will  not  be  declared  invalid  as  a  whole,  merely  because 
certain  provisions  of  the  franchise  with  reference  to  the  manufacture 
and  sale  of  artificial  gas  are  invalid  as  authorizing  a  natural  gas 
company  to  exceed  its  charter  powers  in  manufacturing  and  selling 
artificial  gas.    Re  People's  Natural  Gas  Co.  (Pa.)  696. 

FRAUD. 

Absence  of,  as  affecting  action  of  court  of  equity  in  setting  aside 
assessment  for  purposes  of  taxation,  see  Coubts,  I. 

FREE  SERVICE. 

As  discrimination,  see  Discrimination,  4-17. 

FREIGHT  CARS. 

Rate  of  depreciation  of,  see  Defbbciation,  10. 

FREIGHT  CHARGES. 

Refund  of  excessive  charges,  see  Repasation^  2,  3. 

FROST. 

Amortization  of  losses  due  to,  see  Rjsturn,  8. 

FRUIT. 

Railroads  to  furnish  grain  doors  and  bulkheads  for  proteoiioii  o( 
see  Service,  26. 

FUNCTIONS. 

Of  Commission,  see  Commissions. 
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FVHDB. 

Uses  to  which  depreciation  fund  may  be  put,  see  Depseciation,  5. 

FURNITURE. 

Allowance  for  engineering  upon  appraisal  of,  see  Valuation,  18. 

FUTURE  COMPETITION. 

Allowance  for  risk  of,  in  return,  see  Retubn,  6. 

FUTURE  NEEDS. 

Valuation  of  investment  in  anticipation  of,  see  Valuation,  31. 

GAS. 

Depreciation  of  gas  plant,  see  Depbeciation. 

Competition  between  artificial  gas  and  natural  gas  companies,  see 

Monopoly  and  Competition,  2. 
Place  for  keeping  records  of  gas  company,  see  Recobds,  !• 

GENERAL  EXPENSES. 

Apportionment  of,  see  Apportionment,  2. 

GEOGRAPHICAL  CONDITIONS. 

Effect  of,  on  railroad  rates,  see  Rates,  23. 

GEORGIA. 

Jurisdiction  of  Georgia  Commission  over  automobiles  operated 
as  jitneys,  see  Commissions,  10,  11. 

GOING  CONCERN. 

Consideration  to  be  given  to  the  fact  that  utility  is  a  going  cyon- 
cern,  in  valuation  proceedings,  see  Valuation,  51-68. 

GOING  VALUE. 

Allowance  of,  in  valuation  proceedings,  see  Valuation,  51-58. 

GOOD  FAITH. 

Effect  of  settlement  in,  on  right  of  carrier  to  recover  from  shipper 
difference  between  rates  charged  and  proper  rates,  see  Repaba- 
TION,  4. 

GOOD  ^riLL. 

Consideration  of,  in  valuation  of  railroad  property  for  taxation 
purposes,  see  Valuation,  7. 

GRADE  CROSSING. 

See  Crossings. 

GRAIN. 

Discrimination  in  warehouse  charge  for  loading  grain  on  cars, 
see  Discrimination,  41. 
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GRAIN  DOORS. 

To  be  fumiahed  by  railroad,  see  Sebvice,  26. 

GUARANTY. 

Requiring  telephone  company  applying  for  physical  connection 
of  lines  of  other  companies  to  guarantee  payment  of  all  toll 
charges,  see  Sekvice,  46. 

HACKS. 

Duty  of  regulating  not  imposed  upon  Commission,  £»ee  GouMU- 
SI0N8,  11. 

HAITI.. 

Long  and  short  haul,  see  Discbimination,  25. 

HAY. 

Cost  of,  to  what  account  chargeable,  see  Acgountino,  5. 

HEARING. 

Necessity  of,  before  granting  authority  to  increase  rates,  see  Ratbb, 
3. 

HEATING  SERVICE. 

See  Sebvice,  12-15. 

HIGH  SCHOOL. 

Accommodation  of  nonresident  high  school  pupils  by  railroad,  see 
Sebvice,  25. 

HblJ>ING  COMPANY. 

Charges  made  by,  as  operating  expense,  see  Retubn,  18. 
Title  of  land  in,  as  a£fecting  valuation  of,  see  Valuation,  44. 

HORSES. 

Allowance  for  engineering  in  appraisal  of,  see  Valuation,  18. 

HOUSE. 

Used  as  dwelling,  allowance  for,  in  valuation,  see  Valuation,  28. 

HUSBAND  AND  WIFE. 

Action  brought  by  husband  in  behalf  of  wife,  see  Pabties,  1. 

ICE. 

Apportionment  of  cost  of  coal  between  ice  and  electric  departmentiy 
see  Appobtionment,  3. 

Apportionment  of  value  of  boilers  used  in  electrical  and  ice  de- 
partments of  utility,  see  Apfobtjonment,  6. 

Jurisdiction  of  Commission  over  reasonableness  of  rates  for  mana- 
facture  and  sale  of,  see  Commibsions,  13. 
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IBEHTIFIOATION  8UP8. 

Reasonableness  of  rule  requiring  use  of,  on  street  railways,  see 
Rates,  37. 

ILLITMIKATION. 

Amount  of  per  unit  cost  of  different  types  of  lamps,  see  Sbbviob, 

10. 

ZMPAIRBIElfT  OF  COHTBACTS. 

See  CoNSTirnTiONAL  Law,  4-7. 

ZMPOUNDED. 

Valuation  of  impounded  water,  see  Valuation,  40, 

INCOME. 

See  Rbtubn. 

INCREASE. 

In  rates,  burden  of  proof  as  to  reasonableness  of,  see  Evidcnge, 

4,5. 
In  rates  to  permit  discount  for  prompt  payment,  see  Sbbviob,  60. 

INJUNCTION. 

Refusal  to  enjoin  operation  of  municipal  water  plant  at  instance 
of  bondholders  of  water  company,  see  Monopoly  and  Gom- 

FBTITION,  7. 

INSTALUiTION. 

Single  bill  for  several  installations,  see  Discbiicination,  1. 

INSURANCE. 

Allowance  for,  in  valuation,  see  Valuation,  21. 

INTANOIBI.E  PROPERTY. 

Valuation  of,  see  Valuation,  51-^5. 

INTANGIBLE  VALUES. 

Valuation  of  intangible  elements  of  value  of  railroad  company  for 
purposes  of  taxation,  see  Valuation,  7. 

INTERCHANGE  OF  TRAFFIC. 

See  COKMEBCE,  §  1. 

Order  compelling,  not  violative  of  due  process,  see  Constitutional 
Law,  1,  2. 

INTERCORPORATE  RELATIONS. 

1.  Contracts  of  telephone  companies  with  respect  to  connecting  ar- 
I  rangements,  ordered  to  be  filed  by  the  Commission,  should  give  in  do- 
tail  the  exact  situation  covered  and  all  terms  and  eonditloas  applying 
thereto.    Re  Social  Teleph.  Co.  (S.  D.)  106. 
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2.  An  electric  railway  company  and  a  power  company  were  ordered 
to  make  a  new  agreement  as  to  rates  for  power  furnished  by  the  power 
company  to  the  railway  company,  to  take  the  place  of  another  con- 
tract which  was  entered  into  at  a  time  when  the  two  companies  were 
controlled  by  the  same  interests  and  which  imposed  a  particularly 
onerous,  unreasonable,  and  unfair  burden  upon  the  railway  company. 
Re  United  Light  &  P.  Co.  (Cal.)  622. 

3.  Current  furnished  by  an  electric  company  to  a  coal  company 
with  the  same  ownership,  control,  and  management,  should  be  metered 
and  charged  for  at  the  regular  schedule  of  rates.  Weaver  v.  Kirksville 
Light,  Power  &  Ice  Co.   (Mo.)    114. 

4.  A  telephone  company  operating  a  large  number  of  exchanges  and 
toll  lines  was  authorized  to  cut  certain  toll  lines  off  the  switch  board 
of  a  competing  company  and  to  connect  them  with  its  own,  and  to  con- 
nect its  toll  board  with  the  toll  board  of  such  competing  company  by 
trunk  lines,  where  the  contract  under  which  the  toll  lines  proposed  to 
be  cut  off  were  constructed,  did  not  provide  that  such  lines  should  ter- 
minate on  the  boards  of  the  competing  company,  nor  give  it  exclusive 
use  or  control  of  the  same,  and  the  public  will  be  better  served  by  the 
proposed  change.  Lincoln  Teleph.  &  Teleg.  Co.  ▼.  Farmers*  Independent 
Teleph.  Co.   (Neb.)   162. 

INTEREST. 

Power  of  Commission  to  order  set  aside  depreciation  fund  which 
will  cause  default  in  payment  of  interest  charges,  see  De- 
preciation, 9. 

Allowance  of  interest  on  money  advanced  by  large  consumer  as 
operating  expense,  see  Return,  17. 

Consideration  of  legal  rate  of  interest  in  fixing  return,  see  Return, 
7,  22. 

Increase  in  bond  interest,  see  Security  Issues,  10. 

On  delinquent  accounts,  see  Service,  61. 

INTEREST  DURING  CONSTRUCTION. 

Allowance  for,  in  valuation,  see  Valuation,  20,  21. 

INTERNAL  SWITCHING. 

Necessity  of  charge  for  switching  on  premises  of  consignee.  Bee 
Discrimination,  30. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTERSTATE  COMMERCE  COMMISSION. 

View  of,  as  to  depreciation,  see  Depreciatioit,  2. 

INTERSTATION  RATES. 

Discrimination  in,  see  Discrimination,  22,  25,  20. 
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As  wholesale,  see  Dibcbimu^atioit,  26. 

INTERURBAN  RAILWAY. 

Order  compelling  interchange  of  traffic  between  steam  road  and, 
not  violative  of  due  process,  see  Constitutional  Law,  1,  2. 

Percentage  of  present  value  of  electric  road  to  value  new  as 
indicating  efficiency,  see  Depreciation,  18. 

Discrimination  in  rates  by,  see  Discrimination  generally,  and  par- 
ticularly 18-26. 

Abandonment  of,  see  Leases. 

Kates  for,  see  Rates,  22. 

Service  by,  see  Service,  16-22. 

nrVAUDITY. 

Effect  of  partial  invalidity  of  franchise,  see  Franchises,  1. 

INVENTORY. 

Shortage  of,  consideration  to  be  given  to,  see  Return,  12. 

INVESTMENT. 

Return  on,  see  Return. 

In  excess  of  present  need,  allowance  for,  in  valuation,  see  Valu- 
ation, 31. 

IRON. 

Substitution  of  iron  poles  for  wooden,  as  operating  expense,  see 
Return,  16. 

IRRIGATION. 

Discrimination  in  rates  by  irrigation  company,  see  DiSCRlMlNA* 
TION,  13,  14. 

Discrimination  in  service  by  irrigation  company,  see  Discrimina- 
tion, 44,  45. 

Irrigation  company  as  public  utility,  see  Public  Utilities,  3. 

Rates  for  electricity  used  for  irrigation  purposes,  see  Rates,  16. 

1.  Stockholders  of  an  irrigation  company  have  authority  to  direct 
the  manner  in  which  the  unissued  shares  of  stock  shall  be  disposed  of, 
and  owners  of  water  rights,  who  are  not  stockholders  in  the  company, 
have  no  ground  for  complaint  with  reference  thereto,  since  there  is  no 
essential  connection  between  the  ownership  of  stock  and  the  ownership 
of  water  rights.    Hammon  v.  Ft.  Aubrey  Irrig.  Co.  (Kan.)  1. 

2.  The  statutory  rule  that  as  between  appropriators  of  water  flow- 
ing in  a  river  or  stream,  for  the  purpose  of  irrigation,  the  one  prior 
in  time  is  the  first  in  right,  should  control  secondary  appropriations; 
that  is,  those  from  a  canal  to  the  land  of  the  individual;  and  it  is 
immaterial  whether  the  appropriator  is  the  owner  of  stock  in  an  irri- 
gation company,  or  not.    Hammon  v.  Ft.  Aubrey  Irrig.  Co. '(Kan.)   1. 

3.  An  irrigation  company  cannot,  by  the  adoption  of  a  rule,  limit 
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water  rights  appurtenant  to  lands  to  those  rights  represented  by  stock 
of  the  company;  nor  can  it  extend  water  rights  attaching  to  outstand- 
ing shares  of  its  stock  to  a  certain  acreage,  since  the  ownership  of  a 
share  of  stock  cannot,  in  and  of  itself,  originate  a  water  right,  without 
actual  application  of  the  water  to  beneficial  uses.  Hammon  v.  Ft. 
Aubrey  Irrig.  Co.  (Kan.)  1. 

IRRIGATION  CANAL. 

Jurisdiction  of  Commission  to  settle  disputed  property  rights  as 
to  the  ownership  of,  see  Commissioj^s,  18. 

ISSUANCE  OF  SECURITIES. 

See  Secubitt  Issues. 

JAIL. 

Reduced  rates  to,  as  discrimination,  see  Discbimination,  8. 

JITNETS. 

See  Automobiles. 

JOINT  ENTERPRISE. 

Apportionment  of  earnings  and  expenses  in  case  of,  see  ApPOBTiOif- 

ICENT,   7-14. 

JOINT  OWNERSHIP. 

See  INTEBGOBFOBATE  RELATIONS. 

JUDICIAL  FUNCTIONS. 

Of  Commission,  see  Commissions,  2. 

JUDICIAL  QUESTION. 

Reasonableness  of  legislative  exercise  of  police  power  as,  see  Ap- 
peal Ain>  Review,  5. 

JURISDICTION. 

Of  Commission,  see  Commissions. 

JUST  COMPENSATION. 

See  Constitutional  Law. 

KEEPING. 

Place  for  keeping  records,  see  Rbcobds,  1,  2. 

LAMPS. 

Amount  of  illumination  per  unit  cost  of  different  types  of  lampi^ 
see  Sbbvice,  10,  11. 
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Jurisdiction   of  Conunissioii  to  determine  title  to,  see  Gohmis- 

SIGNS,  17. 

Valuation  of,  see  Valuation,  36-45. 

UkNDLORD. 

Liability  of,  for  water  furnished  tenant,  see  Service,  63. 

LABOE  CONSTTlffEB. 

Single  bill  for  several  installations,  see  Discriminaxiozc,  1. 

UkUNOHES. 

Rate  of  depreciation  of,  see  Depreciation,  10. 

IiAW. 

Power  of  Commission  to  decide  and  declare  the  law,  see  Gomhxs- 
signs,  2. 

LEASE. 

Approval  of  transfer  of,  not  approval  of  contents  of,  see  Ck)K- 

SOLIDATIGN,    MeROER   AND   SaLB,    5. 

1.  The  New  York  Commission  will  not,  in  the  exercise  of  its  dis- 
cretion, approve  of  the  termination  and  surrender  by  the  lessee  to  the 
lessor  of  the  lease  of  an  electric  plant  and  electric  railway  which  lease 
has  previously  been  approved  by  the  Commission,  and  under  the  terms 
of  which  the  lessee  agreed  to  operate  efficiently  both  enterprises,  where 
the  conclusion  is  unavoidable  that  if  the  application  is  granted,  the 
railroad  enterprise  will  ultimately  be  abandoned,  since  the  Commission 
is  absolutely  without  authority  expressly  to  approve  and  authorize  the 
nonoperation  of  a  railroad  in  its  entirety  and  for  an  indefinite  period. 
Re  Lima-Honeoye  Electric  Light  &  R.  Co.  (N.  Y.)  871. 

LEGAL  EXPENSES. 

Allowance  for,  in  valuation,  see  Valuation,  21, 

LEOISLATUBE. 

Review  by  court  of  legislative  act  constituting  abuse  of  discretion, 
see  Appeal  and  Review,  5. 

Delegation  of  powers  by,  see  Constitutignal  Law,  8. 

Enactment  by,  as  relief  from  performance  of  contract,  see  Con- 
tracts, 1. 

Power  to  fix  compensation  for  use  of  county  bridge  by  state  rail- 
way company,  see  Street  Railways,  1. 

Percentage  of  loss  of  water  pumped  indicating  efficiency,  see  Wa- 
ter, 2. 

LENGTH  OF  TRIP. 

As  affecting  discrimination  in  blanket  rates  of  interurban  railway 
see  Discrimination,  21. 
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UGHTER8. 

Rate  of  depreciation  of,  see  Depreciation,  10. 

LIGHTING. 

Jurisdiction  of  Commission  to  determine  validity  of  contract  for 

municipal  lighting,  see  Commissions,  20. 
Reasonableness  of  rates  for,  see  Rates,  20,  21. 
See  also  Street  Lightinq. 

LIMITATION. 

Of  liability  of  carrier,  see  Cabbiebs,  2. 

LOCAL  ENTERPRISE. 

Right  of  state  to  fix  rates  to  build  up,  see  Rates,  2. 

LOCALITY. 

Single  bill  for  installations  in  several  localities,  see  Discbimuca- 
TION,  L 

LOCATION. 

Charge  for  changing  location  of  telephone,  see  Rates,  64. 
Of  telephone  instruments  in  residence,  see  Sebvice,  43. 
Of  station,  see  Sebvice,  27-31. 

LOCOMOTIVES. 

Rate  of  depreciation  of,  see  Depreciation,  10. 

LONG  AND  SHORT  HAUL. 

See  Discrimination,  25. 

LOSSES. 

Of  capital  not  to  be  credited  to  profit  and  loss  or  to  surplus,  see 

Accounting,  7. 
Amortization  of,  see  Return,  8. 

MACHINERY. 

Of  slipway,  rate  of  depreciation  of,  see  Depreciation,  10. 

MAINE. 

Policy  of   Maine   Commission   as  to  sale  price  of  securities,  see 
Security  Issues,  15-18. 

MAIN  LINE. 

Rates  on,  not  comparable  to  rate  for  electric  line  suburban  service, 
see  Discrimination,  27. 

MAINS  AND  PIPES. 

Fee  for  tapping,  see  Rates,  68. 

Expense  of  cutting  pavement  in  order  to  make  repairs  on,  as  oper- 
ating expense,  see  REn:UBN,  20. 
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XAINTENANCE. 

Tests  of  high  efficiency  in  maintenance  of  water  plant,  see  Wates, 

2. 
Effect  of  agreement  of  lumber  company  to  maintain  railroad  bridge, 

see  Railroad,  40. 

MANAGEMENT. 

Character  of,  as  affecting  return,  see  Return,  3,  4* 

MANAGER. 

Salary  of,  as  operating  expense,  see  Return,  13. 

MANDAMUS. 

Who  may  be  heard  on  mandamus  to  enforce  order  of  Commission, 
see  Appeal  and  Review,  3,  4. 

1.  Mandamus  will  issue  only  where  a  clear  right  to  the  writ  is 
shown.  State  ex  rel.  Railroad  Comrs.  v.  Florida  East  Coast  R.  Co. 
(Fla.)  207. 

lHANHOLES. 

Terminal  boxes  of  street  railway  company  to  be  installed  in,  see 
Street  Railways,  2. 

MARKET  VAUUE. 

Of  land  of  water  company,  see  Valuation,  37. 

Of  public  utilijties,  see  Valuation,  1. 

Of  securities,  how  ascertained,  see  Valuation,  14.. 

MARRIED  MEN. 

Per  capita  charge  for  water  to,  as  discrimination,  see  Discrimina- 
tion, 43. 

MARYIiAND. 

Rules    and    regulations    governing    the    operation    of    automobiles 
operated  as  common  carriers,  see  Automobiles,  3,  4. 

MAXIMUM  RATES. 

See  Rates. 

MAZDA  LAMPS. 

For  street  lighting,  see  Service.  10,  11. 

MERCHANDISE. 

Allowance  for,  in  valuation  proceeding,  see  Valuation,  27. 

MERGER. 

See  Consolidation,  Merger  and  Sale. 

METER  RENTAL. 

For  water,  see  Rates,  67. 
Rental  of  water  meter,  see  Servtcf,  54,  55. 
P.U.R.'15C.— 73. 
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METERS. 

Rate  of  depreciation  on  cost  of  installation,  see  Defbboiatiok. 
Private  ownership  of,  as  discrimination,  see  Discbiminahon,  3. 
Expense  of  placing,  by  whom  paid,  see  Sebvioe^  53. 
Test  of  water  meters,  see  Sebvice,  52. 

METER  SERVICE. 

Cost  of  change  from  flat  rate  to,  as  operating  expense,  see  Bmnmn, 

19. 

METHOD. 

Of  apportionment,  see  Appobtionment. 

MILEAGE  BOOKS. 

See  Rates,  29,  30. 

MINIMUM  CHARGE. 

For  wator,  see  Kates,  6C,  67. 

MINORITY  STOCKHOLDERS. 

Objections  of,  not  available  to  prevent  consolidation  of  companies^ 
when,  see  Consolipation,  Meboeb  and  Sale,  7. 

MONOPOLY  AND  COMPETITION. 

/.  In  general,  1,  2. 
II.  Admission  of  competition  where  field  is  already  occupied, 

/.  In  general, 

1.  Upon  the  application  of  a  telephone  company  for  permission  to 
change  its  rates  to  eliminate  discrimination  as  to  stockholders,  and 
to  increase  its  revenues,  the  Commission  will  not  consider  the  effect  of 
the  proposed  rates  upon  the  revenues  of  a  competing  company.  Be 
Calhoun  Farmers'  Co-op.  Teleph.  Co.   (111.)  93. 

2.  An  artificial  gas  company  will  not  be  protected  from  the  compe- 
tition of  a  natural  gas  company  which  can  furnish  better  service  at 
not  over  one  half  the  cost.    Re  People's  Natural  Gas  Co.  (Pa.)  696. 

II,   Admission  of  competition  where  field  is  already  occupied. 

3.  It  is  the  general  principle  of  the  Arizona  Commission  to  permit 
a  public  utility  to  remain  in  undisturbed  possession  of  the  field  so  long 
as  its  service  is  satisfactory.  Re  Nogales  Electric  Light,  Ice  &  Water 
Co.    (Ariz.)   513. 

4.  A  telephone  company  is  not  justified  in  invading  the  territory 
of  another  company,  taking  away  its  subscribers  and  causing  a  duplica- 
tion of  telephone  properties,  where  the  existing  company  was  rendering 
adequate  and  sufficient  service  in  that  vicinity.  Byron  Teleph.  Ca  v. 
Rock  River  Teleph.  Co.  (111.)   348. 
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MONOPOLY  AND  COMPETITION—con/wMcd. 

5.  The  approval  by  the  Commission,  of  a  contract  for  lighting  the 
streets  and  alleys  of  a  township,  made  by  the  board  of  supervisors  and 
a  new  electric  company,  is  not  necessary  or  proper  for  the  service,  ac- 
commodation, or  convenience  ot  the  public,  where  such  approval  would 
introduce  a  new  company  into  the  township  which  contained  but  4,196 
inhabitants,  and  there  was  not  enough  business  to  enable  two  com- 
panies to  operate  successfully  and  provide  good  service  at  reasonable 
rates,  and  the  existing  company  had  been  rendering  reasonably  ade- 
quate service  at  reasonable  rates  and  had  offered  to  continue  so  to  do. 
Re  Jenkins  (Pa.)  895. 

6.  Permission  to  exercise  a  franchise  granted  by  the  common  coun- 
cil and  the  majority  of  the  voters  of  a  town  to  an  electric  utility  will 
not  be  denied  merely  upon  the  ground  that  permission  had  previously 
been  granted  to  a  competing  company  at  a  time  when  tlie  present  ap- 
plicant company  was  not  rendering  adequate  and  sufficient  service,  where 
the  record  shows  that  at  the  time  of  granting  the  permission  to  the 
competing  company,  the  latter  did  not  expect  to  enjoy  a  monopoly  of 
the  field.    Re  Nogales  Electric  Light,  Ice  &  Water  Co.  (Ariz.)  513. 

7.  The  Pennsylvania  Commission  will  not,  on  petition  of  bond- 
holders of  a  water  company,  take  steps  to  enjoin  the  operation  of  a 
municipal  water  plant  where  it  appears  that  a  considerable  sum  has 
been  invested  therein;  that  the  petition  was  not  filed  until  the  water 
was  turned  into  the  municipal  system;  that  a  bill  in  equity  by  the 
water  company  to  enjoin  the  construction  of  the  municipal  plant  has 
failed;  and  where  there  is  an  absence  of  evidence  to  show  that  the  mu- 
nicipal plant  will  furnish  impure  water  and  will  unreasonably  and 
unfairly  depress  rates  so  as  to  injure  and  destroy  the  securities  of 
the  bondholders  of  the  water  company.  Allegheny  Valley  Water  Co. 
V.  Tarentum   (Pa.)  174. 

8.  The  extension  of  line  of  a  telephone  company  in  order  to  serve 
a  local  subscriber  moving  upon  a  farm  which  had  been  previously 
served  by  another  company  was  allowed  to  remain,  although  the  exten- 
sion was  made  without  notice  to  the  complaining  company  or  to  the 
Commission;  it  appearing  that  the  subscriber  would  be  better  served 
thereby,  that  the  company  making  the  extension  already  had  a  line 
reaching  to  the  farm  in  question,  and  was  furnishing  service  to  a  neigh- 
bor across  the  road,  and  that  the  loss  which  the  complaining  company 
would  sustain  was  merely  the  cost  of  a  short  piece  of  wire,  there  being 
no  thought  of  invasion  of  the  territory  distinctively  belonging  to  the 
complaining  company.  Wonewoc  Teleph.  Co.  v.  La  Valle  Teleph.  Co. 
(Wis.)  740. 

MOTOB-CAB8. 

See  Automobiles. 

MOTOB  I.AUNCHE8. 

Rate  of  depreciation  of,  see  Defbeciation,  10. 

MOTOR  VEHICLZ:  ULViT. 

Not  regulation  of  common  carriers,  see  Cabbuebs,  1. 
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MOUNTAI1C8. 

Effect  of  mountainous  territory  on  rates,  see  Rates,  23. 

MOVING  CARS. 

On  premises  of  consignee^  necessity  of  charge  for,  see  Disosuo- 
NATION,  30. 

MOVING  CHARGE. 

For  telephones,  see  Rates,  51. 

MULTIPLES. 

Use  of,  in  valuation  of  land,  see  Valuation,  43. 

MUNICIPALITIES. 

Free  service  or  reduced  rates  to,  as  discrimination,  see  Discrimina- 
tion, 5-8. 

Validity  of  long  term  contract  as  to  rates  between  city  and  public 
utility,  see  Rates,  6. 

Policy  of,  with  reference  to  improvement  of  streets  as  affecting 
terminal  boxes  of  street  railways,  see  Street  Railways,  2. 

1.  A  municipality  required  by  statute  to  award  all  work  to  be  done 
for  the  city  to  the  lowest  responsible  bidder  cannot  make  a  contract 
with  an  electric  lighting  company  to  light  the  streets,  parks,  and  pub- 
lic places  of  the  city,  containing  a  provision  that  the  company  should 
have  six  months  within  which  to  erect  poles,  wires,  lamps,  etc.,  where 
the  advertisement  for  bids  published  by  the  city  contained  no  specifi- 
cation or  condition  as  to  the  length  of  time  to  be  allowed  for  the  erec- 
tion of  poles,  wires,  etc.  *Re  Williamsport  (Pa.)    700. 

2.  Charter  provisions  conferring  upon  the  municipality  the  power 
to  regulate  the  use  of  the  streets  of  the  municipality  in  respect  to 
carrying  on  the  business  of  furnishing  electricity  to  the  inhabitants 
will  not  be  construed  to  give  such  authorities  the  power  to  grant 
franchises  permitting  electric  utilities  to  engage  in  the  business  of  fur- 
nishing electric  current  where  express  provision  is  made  in  the  charter 
for  granting  franchises  to  steam  railroads  and  steam  railways.  Oro 
Electric  Corp.  v.  Railroad  Commission   (Cal.)   191. 

3.  Objections  to  the  vacation  of  a  street  by  a  municipality,  and 
the  question  of  the  effect  of  its  occupation  by  a  railroad  for  a  depot 
in  obstructing  the  flow  of  water  in  time  of  flood,  should  be  addressed 
to  the  mimicipality.     Bradford  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo.)  865. 

MUNICIPAL  LIGHTING. 

See  also  Municipalities,  1. 

Jurisdiction  of  Commission  to  determine  validity  of  contract  for, 
see  Commissions,  20. 

MUNICIPAL  PLANT. 

Apportionment  of  expenses  of,  see  Apportionment,  4,  5. 
Rate  of  depreciation  of  water  plant,  see  Depreciation. 
Enjoining  operation  of,  on  petition  of  bondholders  of  private  com- 
pany, see  Monopoly  and  Competition,  7. 
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MtTTUAL  TEUBPHONE  COMPANIES. 

As  public  utility,  see  Public  Utilities,  4. 

NATURAIi  GAS. 

Effect  of  partial  invalidity  of  franchise  of  natural  gas  company, 
see  Franchise,  1. 

Competition  between  natural  gas  company  and  artificial  gas  com- 
pany, see  Monopoly  and  Competition,  2. 

NECESSITY. 

Certificate  of,  see  Certificate  of  Pubuc  Convenience  and  Neces- 
sity. 

NEW  COMPANY. 

Stock  of,  not  to  be  issued  at  less  than  par,  see  Sbcubity  Issues,  16. 

NEW  FACILITIES. 

Of  telephone  company,  what  constitutes,  see  Telephones,  3. 

NEW  HAMPSHIRE. 

Standards  of  water  service,  see  Service,  60. 

NEW  p£aNT. 

See  Telephones,  3. 

NIGHT. 

Apportionment  of  railroad  earnings  between  night  and  day  traffic, 
see  Apportionment,  1. 

NONPAYING  CONSUMER. 

Paying  consumer  nut  to  furnish  water  regularly  to,  see  Service, 

48. 

NONPAYMENT. 

For  service,  see  Service,  61,  62. 

NONPHYSICAL  ELEMENTS. 

Tending  to  incrcas**  value,  see  Valuation,  17-25. 

NONSUBSCRIBERS. 

Telephone  rates  for,  see  Kates,  55. 

NONITTILITY  CORPORATION. 

Jurisdiction  of  Commission  over,  see  Commissions,  12. 

NOTES. 

Issuance  of,  see  Security  Issues. 
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NOTICE. 

Of  rehearing,  consideration  to  be  given  to  points  not  set  out  in, 

see  Appeal  and  Review,  9. 
By  publication  of  application  for  franchise,  see  Procedubx. 
Power  of  Commission  to  grant  authority  to  increase  rates  without 

giving,  see  Rates,  3. 
Length  of  time  for  notice  of  change  in  rates,  see  Rates,  14. 


OBJECTIONS. 

Of  minority  stockholders  and  creditors  ineffectual  to  prevent  re- 
organization and  consolidation,  see  Consolidation,  Mcbgeb 
AND  Sale,  6,  7. 

OBSOLESCENCE. 

As  an  element  of  depreciation,  see  Depbeciatton,  1. 

Oil.. 

Reparation  of  excessive  charges  on  shipments  of,  see  Rbpabation,  2. 

OMISSIONS. 

Allowance  for,  in  valuation,  see  Valuation,  21. 

ONE  WAT. 

Discrimination  in  one  way  fares,  see  Discrimination,  22. 

OPERATING  EXPENSES. 

Output  charge  represented  by,  see  Return,  2. 
Expenses  allowable  as,  see  Return,  11-20. 

OPERATION. 

Test  of  high  efficiency  in.  see  Water,  2. 

OPTION. 

Unreasonableness  of  rule  giving  water  company  option  to  change 
from  flat  rate  to  meter  service,  see  Rates,  64. 

ORDERS. 

Who  may  be  heard  on  raandamus  to  enforce  order  of  Commission, 

see  Appeal  and  Review,  3,  4. 
Procedure  upon  vacation  of,  see  Appeal  and  Review,  15. 
Consent   to,    and    acceptance   of    beiu'fitc    of,  as    estoppel    to   deny 

power  of  Commission  to  make  the  order,  see  Estoppel,  1. 
Presumption  as  to  validity  of  orders  of  Commission,  see  Evidence, 

1. 

1.  The  orders  of  the  Railroad  Commissioners  directing  the  estab- 
lishment of  stations  by  railroad  companies  and  common  carriers  in  the 
state  will  be  accorded  the  force  and  weight  required  by  the  statute;  but, 
if  it  appears  tliat  such  orders  were  made  indisputably  contrary  to  the 
evidence,  or  without  any  evidence,  the  character  of  prima  facie  rea- 
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ORDERS — continued. 

fionableness  will  be  destroyed  thereby,  and  the  order  will  be  deemed 
to  be  arbitrary,  and  therefore  made  without  the  consideration  the  stat- 
ute requires  to  be  given  such  matters  by  the  Railroad  Commissioners. 
State  ex  rel.  Railroad  Comrs.  ▼.  Florida  East  Coast  R.  Co.  (Fla.)  207. 

ORDINANCES. 

Provision  of,  requiring  free  service  or  reduced  rates  to  municipali- 
ties and  public  buildings,  as  discrimination,  see  Discsnii^A- 
TioN,  6-7. 

ORGANIZATION  EXPENSES. 

Allowance  of,  aa  overhead  expenses,  see  Valuation,  17,  21. 

ORIGIN. 

No  distinction  in  rates  on  shipments  according  to  places  of,  see 

DlSOBIMINATION,  24. 

ORIGINAI.  COST. 

Definition,  see  VALUATioir,  8. 

Commission  not  limited  to  an  allowance  of  an  amount  equal  to, 
in  valuation  of  land,  see  Valuation,  36. 

OUTPUT  EXPENSES. 

Apportionment  of,  see  AppoBnomiXNT,  6. 

As  represented  by  operating  expenses,  see  RBTXTSir,  2. 

OVERCHARGE. 

Reparation  of,  see  Rkpabation,  1-3. 

OVERHEAD  EXPENSES. 

Rate  of  depreciation  of,  see  Depreciation,  4. 
Valuation  of,  see  Valuatiow,  17-22. 

OWNERS. 

Reduced  rates  to  owners  of  equipment  as  discrimination,  see  Dis- 
CBIMI^^ATI0N,   15,   16. 

PARTIAL  INVALIBITT. 

Of  franchise,  effect  of,  see  Franchise,  1. 

PARTIES. 

On  apper.l,  see  Appeal  and  Review,  2-4. 

1.  A  complaint  by  a  husband  against  a  telephone  company  for 
failure  to  install  a  telephone  upon  request  will  be  dismissed  where  the 
premises  in  which  the  telephone  was  to  be  installed  belonged  to  the 
wife,  and  the  telephone  was  desired  for  her  use  and  was  to  be  installed 
in  her  name.     Plummer  v.  United  Teleph.  Co.   (Ohio)    410. 
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PAB  VAI.UB. 

Stock  of  new  company  not  to  be  isBued  &t  less  than,  see  Secubitt 

Issuics,  16,  17. 
Issuance  of  bonds  at  less  than,  see  Secubitt  Issues,  17. 
Issuance  of  stock  at  less  than,  by  utility  earning  fair  return,  see 

Secubitt  Issues,  18. 

PASSENGER  CARS. 

Rate  of  depreciation  of,  see  Depbeciation,  10. 

PASSENGER  RATES. 

Reasonableness  of  particular  rates,  see  Rates,  31-33. 

PASSENGERS. 

Seats  for,  on  interurban  cars,  see  Sebvice,  18. 

PASSENGER  TRAFFIC. 

Apportionment  of  earnings  between  day  and  night  service,  see 
Afpobtionment,  1. 

PATRONAGE. 

Decrease  of,  as  authorizing  abandonment  of  service  by  street  rail- 
way companies,  see  Sebvice,  9. 

PAVEBiENT. 

Cost  of  cutting,  to  make  repairs  on  waier  mains  as  operating  ex- 
pense, see  Retubn,  20. 

PAVEMENT  OVER  MAINS. 

Allowance  for,  in  valuation,  see  Valuatioit,  23-25. 

PAVING. 

Apportionment  of  cost  of  paving  between  tracks  where  steam  rail- 
road crosses  street  railway,  see  Apfobtionmbnt,  12. 

Allowance  of  cost  of  taking  up  and  replacing  in  valuation  proceed- 
ings, see  Valuation,  35. 

PAYMENT. 

For  service,  see  Sebvice,  56--63. 

PENALTIES. 

See  Fines  and  Penalties. 

PER  CAPITA. 

Amount  of  par  capita  consumption  of  water  denoting  waste,  see 
Wateb,  1. 

PHILIPPINE  ISLANDS. 

Method  of  accounting  prescribed  by  Commission  of,  see  Aooottnt- 
mo. 
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PHTSICAI.  OONHECTIOH. 

Apportionment  of  expenses  of,  between  telephones,  see  Affobtiqn- 
MENT,   13,   14. 

Of  telephones,  apportionment  of  revenues,  see  Afpobtionment,  7, 
8. 

Discrimination  by  telephone  company  in  reference  to  affording 
service  by,  see  Discrimination,  46. 

Telephone  rates  on,  see  Rates,  44,  45,  57,  59-61. 

Telephone  service  by  means  of,  see  Service,  45,  46. 

Provision  for  cost  of  installing  and  reasonable  regulation  to  be 
provided  for  upon  ordering  physical  connection  between  tele- 
phones, see  Telephones,  2. 

PIPES. 

See  Mains  and  Pipes. 

PUkCE  FOR  KEEPING. 

Of  records,  see  Records,  1,  2. 

PUkCE  OF  ORIGIN. 

No  distinction  in  rates  on  shipments  according  to,  see  Disgbimina- 

TION,  24. 
Proper  party  to  bring  action  in  behalf  of  wife,  see  Parties,  1. 

PI.EABING. 

1.  The  Colorado  Commission  may  determine  the  reasonableness  of 
all  of  the  railroad  passenger  rates  of  the  state  under  a  single  petition, 
where  the  testimony  of  each  defendant  is  taken  separately,  since  the 
Commission,  being  a  creature  of  the  legislature,  with  defined  powers, 
and  not  a  court,  may  proceed  informally,  within  reasonable  bounds. 
Re  Argentine  &  G.  P.  R.  Co.  (Colo.)  78. 

2.  A  complaint  in  which  the  statutory  requirement  as  to  the  num- 
ber of  complainants  was  not  complied  with  was  held  sufficient  upon 
amendment  in  which  the  requisite  number  of  complainants  were  joined. 
Commercial  Club  v.  Missouri  Public  Utilities  Co.   (Mo.)   1017. 

POLES. 

Cost  of  removing  from  street  to  alleys,  as  operating  expense,  see 
Return,  15. 

Substitution  of  steel  or  iron  poles  for  wooden,  as  operating  ex- 
pense, see  Return,  16. 

POLICE  LAW. 

Motor  vehicle  law  as,  see  Carriers,  1. 

POLICE  POWERS. 

Review  by  court  of  legislative  exercise  of  police  powers  constitut- 
ing an  abuse  of  discretion,  see  Appeal  and  Review,  5. 
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POOR  PERSONS. 

Special  rate  for  benefit  of,  not  basis  for  determining  reasonable 
ness  of  rates  generally,  see  Rates,  22. 

POWER. 

Agreement  as  to  rates  for,  furnished  by  one  utility  to  another^  see 

Intebcobposate  Relations,  2. 
Rates  for  electricity  for,  see  Rates,  17. 

POWERS. 

Of  appellate  tribunal,  see  Appeal  and  Review,  1. 
Of  Commission,  see  Commissions. 
Delegation  of,  see  Constitutional  Law,  8. 

PRACTICABLE. 

Meaning  of  word  as  used  in  Wisconsin  Statute  relative  to  the  con- 
struction of  union  station,  see  Sebvice,  36. 

PRACTICE. 

Commission  practice  as  to  pleading,  see  Pleading. 

PREPERENCE. 

In  service,  see  Discbimination,  44-46. 

PREI.IMINART  EXPENSE. 

Allowance  of,  in  valuation,  see  Valuation,  17,  21. 

PRESENTATION. 

Of  claim  for  injury  to  freight,  limitation  of  time  for,  see  Cas- 
BIEBS,  2. 

PRESENT  NEEDS. 

Valuation  of  investment  in  excess  of,  see  Valuation,  81. 

PRESENT  VALITE. 

Necessity   of   taking    accrued    depreciation    into    consideration    in 
determining,  see  Depbeciation,  15. 

PRESUMPTIONS. 

See  Evidence,  1-3. 

PRIOR  UkW. 

Effect  of,  on  power  of  Conunission,  seo  Commissions,  6-0. 

PRIVATE  CARS. 

Demurrage  rules  as  applicable  to,  see  Railboads,  3. 

PRIVATE  OWNERSHIP. 

Of  water  meters,  see  Sebvice,  54,  55. 

Of  meters  as  discrimination,  see  Discbimination,  3. 
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PRIVATE  SIDINGS. 

Demurrage  rules  as  applicable  to  cars  on,  see  Railroads,  3. 

PROCEDURE. 

Upon  vacation  of  order  of  Commission,  see  Appeal  and  Review, 
15. 

Necessity  of  notice  and  hearing  before  granting  authority  to  in- 
crease rates,  see  Rates,  3. 

1.  Under  the  New  Jersey  limited  franchise  act,  chapter  36  of  the 
Laws  of  1906,  providing  for  notice  by  publication  "once  a  week  for  at 
least  two  weeks,"  two  whole  weeks,  fourteen  days,  must  intervene  be- 
tween the  first  notice  of  the  application  for  approval  of  a  franchise  ordi- 
nance and  the  date  of  the  hearing;  and,  consequently,  two  publications 
once  a  week,  during  each  of  two  calendar  weeks,  covering  a  less  period 
of  time,  is  insufficient.  Re  Delaware  &  A.  Teleg.  &  Teleph.  Co.  (N.  J.) 
<582. 

PROCEEDINGS. 

Jurisdiction  of  Commission  to  determine  legality  of  condemnation 
proceedings,  see  Commi8SIOJ?s,  16. 

PROFIT  AND  LOSS. 

Capital  losses  not  to  be  credited  to,  see  Accounting,  7. 

PROFITS. 

Contract  for,  allowance  for,  in  valuation,  see  Valuation,  21. 

PROMPT  PAYMENT. 

Discount  for,  see  Service,  58-60. 

PROPERTY. 

Allowance  in  valuation  of  property  which  has  been  sold;  see  Valu- 
ation, 29. 

PROPERTY  NOT  IN  USE. 

Valuation  of,  see  Valuation,  26-29. 

PROPERTY  RIGHTS. 

Jurisdiction  of  Commission  to  determine  disputed,  see  Cummih- 
sioNS,  18,  19. 

PROPORTION. 

Of  stock  to  bonds,  see  Secubitt  Issues,  15. 

PUBLICATION. 

Notice  by,  application  for  franchise  under  Kew  Jersey  act,  see 

PB0CE3)URE. 
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PUBIiIC   BUILDINGS. 

Free  service  or  reduced  rate  to,  as  discrimination,  see  Discrimina* 
TION,  5-8. 

Increased  telephone  rates  for,  as  discriminati<»i,  see  Discrimina- 
tion, 33. 

PUBLIC  CALLIITG. 

Operation  of  ship  as,  see  Public  Utilities,  6. 

PUBLIC  CONVENIENCE  AND  NECESSITY. 

Meaning  of  term  as  used  in  Wisconsin  statute  relative  to  construc- 
tion of  union  station,  see  Sebvice,  35. 
See  also  Certificate  of  Pubuc  Convenience  and  Necessity. 

PUBLIC  GOOD. 

When  consolidation  permissible  as  for,  see  Consolidation,  Meboer 
AND  Sale,  2. 

1.  The  phrase  "public  good"  as  used  in  the  New  Hampshire  stat- 
ute (Laws  1913,  chap.  145,  §  13 ) ,  which  provides  that  the  Conunission 
phall  approve  the  transfer  or  lease  hy  one  utility  of  its  franchise, 
works,  or  system,  or  any  part  thereof,  to  another  utility,  when  and 
only  when  it  appears  that  such  transfer  or  lease  'Should  be  for  the 
public  good,"  is  equivalent  to  a  declaration  that  the  proposed  action 
must  be  one  not  forbidden  by  law,  and  that  it  must  be  a  thing  reason- 
ably to  be  permitted  under  all  the  circumstances  of  the  case.  Grafton 
County  Electric  Light  &  P.  Co.  v.  State  (N.  H.)  1064. 

PUBLIC  UTILITIES. 

J.  In  general,  1. 
II.  What  are,  2S. 

I.  In  general. 

See  Automobiles;  Electricity;  Gas;  Interubban  Railways; 
Ibbioation;  Municipal  Plant;  Railroads;  Street  Rail- 
ways; Telephones;  Warehouses;  Water;  Wharves. 

See  also  Accounting;  Apportionment;  Carriers;  Consolidation, 
Merger  and  Sale;  Depreciation;  Discrimination;  Inter- 
corporate Relations;  Monopoly  and  Competition;  Rates; 
Security  Issues;  Service;  Valuation. 

LA  surplus  accumulated  by  a  utility  belongs  to  it,  so  that  the 
public  cannot  deny  to  the  owners  of  the  company  the  full  enjoyment 
of  such  surplus.  Grafton  County  Electric  Light  &  P.  Co.  v.  State  (N. 
H.)   1064. 

II.  What  are. 

2.  The  owner  of  a  number  of  automobiles  who  advertises  in  various 
newspapers  and  through  printed  circulars  that  he  is  engaged  in  the 
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business  of  transporting  passengers  by  motor  busses  over  and  along 
certain  designated  streets  fn  a  city,  and  bas  specified  in  sucb  adver- 
tising the  routes  to  be  taken  by  his  motor  busses,  the  rates  of  fare  to 
be  charged,  and  a  time  schedule,  and  who  has  held  himself  out  to  the 
public  as  a  common  carrier  for  hire,  offering  to  transport  all  per- 
sons desiring  to  ride  along  the  routes  taken  by  his  motor  busses,  is  a 
common  carrier  of  persons,  and,  consequently,  a  public  utility  within 
the  meaning  of  the  public  utilities  act,  and  must  procure  a  certificate 
of  public  convenience  and  necessity  in  order  to  conduct  such  business. 
Jacksonville  R.  Co.  v.  O'Donnell    (111.)   853. 

3.  An  irrigation  company  is  a  "common  carrier"  of  water  to  a 
limited  degree,  and  its  rates  and  charges  are  subject  to  regulation  and 
control.    McCook  Irrig.  &  Water  Power  Co.  v.  Burtless  (Xeb.)  587. 

4.  A  telephone  exchange  constructed  outside  the  corporate  limits 
of  a  village  by  a  group  of  individuals  who  propose  to  organize  an 
association  to  manage  the  affairs  of  the  business,  together  with  the 
farmer  lines  and  other  individual  lines  attached  thereto,  constitutes  a 
public  utility,  where  any  other  person  in  the  vicinity,  including  resi- 
dents of  the  village,  may,  upon  constructing  a  line  and  complying  with 
the  rules  of  the  association,  attach  their  lines  to  the  exchange  or  to 
other  lines  connected  therewith,  and  where  at  least  one  of  the  lines 
attached  to  such  exchange  is  connected  with  a  commercial  line  by 
which  long-distance  service  may  be  obtained  by  any  person  connected 
with  such  line,  although  the  association  will  not  rent  telephones  to 
any  persons  not  stockholders,  and  will  make  no  charges  to  nonstock- 
holders for  the  use  of  the  lines  and  telephones,  and  will  not  operate 
with  a  view  to  making  a  profit,  but  will  meet  all  expenses  of  operation 
and  maintenance  by  an  annual  assessment  upon  the  stockholders,  and 
no  charge  wUl  be  made  for  the  transmission  over  the  lines  of  the  asso- 
ciation, of  toll  messages  originating  on  its  lines,  to  points  on  the  lines 
of  commercial  companies.    Pike  County  Teloph.  Co.  v.  Noble  (111.)  336. 

5.  Shipowners  cannot  refuse  to  furnish  operating  statements  to  the 
Board  of  Public  Utility  Commissioners  of  the  Philippine  Islands,  on 
the  theory  that  such  owners  are  engaged  in  private  business,  since  they 
are  common  carriers  and  by  the  public  nature  of  their  calling  are  sub- 
ject to  public  control  for  the  common  good.  Re  Philippine  Shipowners* 
Asso.   (P.  I.)   724. 

PUMPAGE. 

Percentage  of  loss  of  water  in,  denoting  high  efficiency,  see  Wateb,  2. 

PtTRCHASE  PRICE. 

Not  necessarily  equal  to  fair  present  value,  see  Valuation,  6. 

PtTRPOSE. 

Of  security  issues,  see  Security  Issues,  6,  7. 

Right  of  water  company  to  regulate  purpose  for  which  water  is 

used,  see  Sebvice,  47. 
Of  valuation,  see  Valuation,  7-9. 
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QUALIFICATIONS. 

Of  witnesses,  see  Witnesses. 

• 

QUANTITY. 

Single  bill  for  aggregate  quantity  consumed  in  different  localities, 
see  Discrimination,  1. 

RAILROAD  COMMISSION. 

Power  of  Public  Service  Commission  to  conclude  unfinished  busi- 
ness of,  see  Commissions,  9. 

RAILROADS. 

Accounting  by,  see  Accounting. 

Regulation  of,  as  a  judicial  question,  see  Appeal  and  Review,  6. 

Distinction  between  street  railways  and,  as  question  for  United 
States  Supreme  Court,  see  Appeal  and  Review,  7. 

Apportionment  of  earnings  and  expenses  of,  see  Apportionment,  1, 
10-12. 

Limitation  of  liability  for  injury  to  freight,  see  Caeriers,  2. 

Order  compelling  interchange  of  traffic  between  railroad  and  int<»rur- 
ban  electric  railway  not  violative  of  due  process,  see  Con- 
stitutional Law,  1,  2. 

Method  of  taxation  not  violative  of  equal  protection  clause,  see 
Constitutional  Law,  3. 

Depreciation  of,  see  Depreciation. 

Discrimination  in  rates  by,  see  Discrimination  generally,  and 
particularly  22-32. 

Installation  of  telephone  in  depot  free  of  charge  as  discrimination, 
see  Discrimination,  17. 

Rates  for,  see  Rates  generally,  and  particularly  23-34. 

Service  by,  see  Service  generally,  and  particularly  23-40. 

Extension  of  service  by,  see  Service,  5,  6. 

Distinction  in  character  of  duty  to  provide  roadbeds  and  tracks 
and  rolling  stock,  and  duty  to  provide  station  and  depot  agen- 
cies, see  Service,  23. 

Validity  of  assessment  of  railroad  property  as  a  whole  for  pur- 
poses of  taxation,  see  Valuation,  8. 

1.  No  general  rule  should  be  laid  down  by  a  Commission,  requir- 
ing electric  lines  to  place  round-trip  or  excursion  tickets  in  the  hands 
of  conductors  to  sell,  since  the  danger  of  accidents  would  be  greatly 
increased  were  the  additional  burden  of  selling  tickets  to  be  placed 
upon  them  when  the  traffic  is  heavy;  but  this  is  a  matter  which  may 
be  safely  left  in  the  hands  of  the  carriers,  wiio  should,  whenever  possi- 
ble, without  unduly  burdening  the  conductor,  require  such  tickets  to 
be  sold  by  him.    Re  Peninsular  R.  Co.  (Cal.)   763. 

2.  Signs  for  the  protection  of  grade  crossings  in  New  Hampshire 
are  ordered  to  be  of  enameled  metal,  larjre  wliite  letters  and  fiijures  mi 
a  dark  blue  background,  and  34  x  12  inches  in  size,  specifying  the 
number  of  feet  to  the  crossing,  the  letters  and  figures  specifying  the 
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distance  to  be  31  inches  in  height,  and  those  specifying  the  crossings  to 

be  5  inches  in  height.    Order  No.  433   (N.  H.)  40. 

3.  General  car  demurrage  rules  of  a  railroad  do  not  govern  the 
case  of  the  delivery  of  cars  to  the  owner  upon  his  own  tracks,  in  the 
absence  of  any  expressed  or  implied  agreement  putting  the  cars  in  the 
service  of  the  carriers.  Pittsburgh  Plate  Glass  Co.  v.  Pennsylvania 
R.  Co,  (Pa.)  875. 

4.  Demurrage  is  a  charge  in  the  nature  of  a  penalty  for  the  un- 
reasonable detention  of  cars  belonging  to  the  carriers,  or  which  are 
in  the  service  of  the  carriers  under  the  terms  of  an  agreement  with 
the  owner  either  expressed  or  implied.  Pittsburgh  Plate  Glass  Co.  v. 
Pennsylvania  R.  Co.  (Pa.)  875. 

RATES. 

J.  In  general,  1. 
II,  Jurisdictionf  powers,   and  functions  of  oomtnissiona,  2^9. 

III,  Factors  to  he  considered  in  fixing,  10^12. 

IV,  Discrimination,      (See   Discrimination,    1-^3.) 
V,  Rates  of  particular  utilities,  13—69, 

a.  Electricity,   13-^21, 

1,  In  general,  13,   14:, 

2,  Particular  Jcinds  of  service,   IS— 17. 

3,  Reasonableness  of  particular  rates,    18— 21* 
h.  Interurban  railways,  22, 

o.  Railroads,  23—34, 

1,  In  general,  23—28. 

2,  Coupon  books  and  commutation  ticlcets,  29,  30. 

3,  Reasonableness   of  partic^ilar  rates,   31—34. 

(a)  Passenger  fares,  31—33. 

(b)  Switching,  34, 

d.  Ships,  3i%, 

e.  Street  railways,  36—38. 

f.  Telephones,   39—62, 

1,  In  general,  39—43. 

2,  On  physical  connection,  44,  4S. 

3,  Flat  rates  and  measured  service,  40. 

4,  Semi-public  telephones,  47—49, 

5,  Rural  and  residence  rates,  60. 

6,  Reasonableness  of  particular  rates,   61—02, 

g.  Water,  63—68, 

1.  In  general,   63. 

2.  Flat  rates,   64, 

3.  Fire  protection,   06. 

4.  Minimum  charge  —  m^eter  rental,  60,  07. 
6,  Fee  for  tapping  mains,  08. 

H.  Wharves,  09. 
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I.  In  general. 

Of  depreciation,  see  Depreciation. 

Burden  of  proof  as  to  reasonableness,  see  Evidence,  4,  p,  8. 

Presumption  as  to  reasonableness  of,  see  Evidence,  2,  3. 

Charged  by  one  utility  for  service  to  another,  see  Intercorporate 
Relations,  2,  3. 

Refund  of  excessive  charges,  see  Reparation,  1-3. 

Rates  charged  not  determinative  of  value  of  property,  see  Valu- 
ation, 13. 

1.  In  a  proceeding  to  fix  rates,  evidence  that  the  proposed  rate  is 
confiscatory  is  competent.     Boston  &  M.  R.  Co.  v.  State  (N.  H.)  25. 

//.  Jurisdiction,  pott>ers  and  functions  of  contmisaion* 

2.  A  state  may  not  compel  a  carrier  to  establish  a  rate  upon  a 
particular  commodity  which  is  less  than  reasonable,  in  order  to  build 
up  a  local  enterprise.    Northern  P.  R.  Co.  v.  North  Dakota  (U.  S.)  277. 

3.  The  Arizona  Commission  is  without  power  to  grant  authority  to 
public  service  corporations  to  increase  rates,  except  upon  notice  and 
hearing.     Re  Prescott  Gas  &  Electric  Co.   (Ariz.)    321. 

4.  Under  the  Arizona  statute  (Rev.  Stat.  1913,  chap.  11,  §  2293, 
b),  the  Arizona  Commission  is  charged  with  the  duty  of  determining 
as  to  the  equity  of  all  the  rates  of  a  water  company  including  those 
the  subject  of  contracts  with  certain  mining  companies.  Arizona  Corp. 
Commission  v.  Morenci  Water  Co.   (Ariz.)   525. 

5.  The  California  Commission  is  not  empowered  to  equalize  economic 
conditions  of  manufacture  by  rate  adjustments,  or  to  balance  the 
transportation  rates  of  shipper  in  localities  not  similarly  located  in 
regard  to  markets  or  source  of  supply  of  the  raw  materials  used  in 
manufacture.  Steiger  Terra  Cotta  &  Pottery  Works  v.  Southern  P.  Co. 
(Cal.)  601. 

6.  A  city  and  a  public  utility  cannot  enter  into  a  contract  whereby  . 
the  rates  charged  by  the  utility  to  the  city  are  fixed  for  a  period  of 
years,  since  under  the  Indiana  statute  the  rates  charged  by  a  public 
utility  are  always  subject  to  investigation  and  change  by  the  Commis- 
sion.   Ex  parte  Hydro-Electric  Light  &  P.  Co.  (Ind.)   356. 

7.  It  is  not  within  the  province  of  the  Indiana  Commission  to  de- 
clare a  rate  contract  between  a  municipality  and  a  public  service  cor- 
poration null  and  void.    Tipton  Teleph.  Co.  v.  Tipton  (Ind.)   351. 

8.  Jurisdiction  to  inquire  into  the  reasonableness  of  water  rates 
and  to  regulate  and  fix  the  same  has,  by  the  Constitution  and  statutes, 
been  conferred  upon  the  State  Railway  Commission.  McCook  Irrig. 
&  Water  Power  Co.  v.  Burtless   (Neb.)   687. 

9.  Contracts  between  an  irrigation  company  and  water  users  under 
its  ditch,  providing  for  the  use  of  water  and  for  the  maintenance  of 
the  ditch,  are  entered  into  with  the  law  as  to  the  right  of  the  state 
to  regulate  rates  forming  a  part  of  the  contract,  and  such,  rates  are 
subject  to  control.  McCook  Irrig.  &  Water  Power  Co.  v.  Burtlos 
(Neb.)   587. 
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III.  Factors  to  he  considered  in  fixing, 

10.  The  only  just  and  equitable  charge  that  any  utility  can  make 
is  one  based  on  cost  of  service.     Apple  v.  Brazil   (Ind.)   661. 

11.  Rates  to  be  equitable  must  represent  as  nearly  as  possible  the 
cost  of  serving  each  consumer.  Arizona  Corp.  Commission  v.  Morenci 
Water  Co.   (Ariz.)   525. 

12.  Upon  the  question  of  what  rates  shall  be  permitted  to  be  charged 
by  a  public  utility,  the  issue  is  one  of  a  fair  return  for  the  service 
rendered,  not  of  a  fair  dividend  on  the  capital  of  the  corporation.  Graf- 
ton County  Electric  Light  &  P.  Co.  v.  State  (N.  H.)   1064. 

IV.  Discrimination. 

See  DiscBiMiNATiON,  1-43. 

F.  Bates  of  particular  utilities, 
a.  Electricity, 

1.  In  general. 

For  electricity  charged  by  one  utility  to  another,   see  lNTEac?OB- 
PORATE  Relations,  2,  3. 

13.  The  Arizona  Commission  denied  the  petition  of  an  electric  utility 
to  make  a  charge  for  cut-outs  and  cut-ins  applicable  to  consumers  al« 
leged  by  the  company  to  order  a  suspension  of  service  during  summer 
months,  in  order  to  save  the  minimum  charge,  since  the  Commission 
could  not  base  an  order  upon  the  proposition  that  a  consumer  might 
wish  to  resume  service.     Re  Tucson  Gas,  E.  L.  &  P.  Co.  (Ariz.)  611. 

14.  A  corporation  supplying  electricity  cannot  adopt  rates  nine  days 
after  the  filing  of  a  petition  for  approval  by  the  Arizona  Commission 
and  before  the  Commission  has 'acted  thereon,  since  H  2291  of  chap.  11 
of  the  Revised  Statutes  of  Arizona  1913,  makes  it  clear  that  public 
service  corporations  shall  not  change  any  rates  or  charges  except  after 
thirty  days'  notice  to  the  Commission  and  to  the  public.  Re  Prescott 
Gas  &  Electric  Co.    (Ariz.)   321. 

2.  Particular  Irinds  of  service. 

Cooking. 

15.  Rates  for  electricity  used  for  cooking,  while  considered  to  be 
low,  were  allowed  to  stand  where  it  appeared  that  the  amount  of  such 
service  was  small  and  the  rates  were  not  low  enough  to  cast  the  bur- 
den of  cost  upon  other  consumers.  Commercial  Club  v.  Missouri  Public 
Utilities  Co.   (Mo.)   1017. 

Irrigation. 

16.  The  Idaho  Commission  approved  a  contract  made  by  an  electric 
utility  with  a  land  and  water  company,  to  sell  electricity  for  operating 
an  irrigation  plant  at  a  price  below  the  regular  schedule  of  rates  for 

P.U.R.'ISC-  •'4. 
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irrigation  cliarged  by  the  power  company,  it  appearing  that  the  users 
of  the  water  could  not,  considering  the  small  acreage  under  cultiva- 
tion and  the  undeveloped  condition  of  the  land,  afford  to  pay  the 
regular  irrigation  rate,  and  that  unless  the  rates  were  reduced,  a  great 
loss  would  result  both  to  the  land  and  water  company  and  to  the  elec- 
tric company.  Re  Great  Shoshone  &  T.  F.  Water  Power  Co.  (Idaho) 
921. 

Power. 

17.  Rates  for  power, — essentially  long  hours-use  service  and  prob- 
ably lower  daytime  use, — should  preferably  be  lower  than  the  rates  for 
lighting.     Commercial  Club  v.  Missouri  Public  Utilities  Co.  (Mo.)  1017. 

3,     Reasonableness  of  particular  rates, 

18,  19.  A  public  service  company  was  ordered  to  put  into  effect  a 
new  schedule  of  decreased  rates  for  electricity,  varying  from  8  cents  to  2 
cents  per  kilowatt  hour,  based  upon  the  amount  of  current  used  per 
month,  instead  of  a  schedule  filed  by  the  company,  in  which  the  maxi- 
mum rate  was  12  cents  per  kilowatt  hour.  Public  Service  Commission 
ex  rel.  Hendrie  v.  Everett  Gas  Co.   (Wash.)   418. 

20.  A  suggested  schedule  for  residence  and  commercial  electric  light- 
ing, showing  a  relatively  high  maximum  rate  of  15  cents  per  kilowatt 
hour  with  an  abrupt  drop  to  4  cents  per  kilowatt  hour  for  excess  of 
sixty  hours'  use  of  the  assessed  or  measured  demand,  coupled  with  a 
minimum  charge,  makes  a  wider  difference  between  the  two  rates  than 
there  should  be,  based  on  actual  demand  and  actual  hours  used.  Com- 
mercial Club  v.  Missouri  Public  Utilities  Co.   (Mo.)  1017. 

21.  A  charge  for  electric  service  of  76  cents  per  month  for  resi- 
dence lighting  consumers,  and  $1  per  month  for  commercial  lighting 
consumers,  and  $1  per  month  per  kilowatt  connected,  for  power  serv- 
ice, was  found  to  be  a  reasonable  minimum  rate.  Commercial  Club  v. 
Missouri  Public  Utilities  Co.  (Mo.)  1017. 

b.  Interurhan  railtoays, 

22.  Hates  to  summer  resorts  afforded  by  an  interurhan  railway  on 
special  days  for  the  benefit  of  poor  people  will  not  be  used  as  a  measure 
of  comparison  to  determine  the  reasonableness  of  rates  on  other  days. 
Armstrong  v.  Pacific  Electric  R.  Co.   (Cal.)  616. 

o.  Railroads, 

X,  In  general. 

23.  The  Colorado  Commission  will  not  make  one  maximum  passen- 
ger rate  per  mile  for  the  state,  owing  to  geographical  conditions,  part 
of  the  territory  being  mountainous  and  part  level.  Re  Argentine  & 
O.  P.  R.  Co.   (Colo.)  78. 

24.  The  California  Commission  does  not  favor  a  policy  of  fixing 
rates  for  a  branch  line  on  a  lower  basis  than  those  existing  on  the 
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main  line,  although  when  a  branch  line  is  constructed  by  a  large  sys- 
tem, the  road  building  it  does  not  ordinarily  expect  it  to  pay  operat- 
ing expenses  and  a  reasonable  return  on  the  investment.  Re  Peninsular 
R.  Co.   (Cal.)   763. 

25.  The  cost  of  the  transportation  of  a  particular  commodity  which 
must  be  considered  when  determining  whether  the  maximum  intrastate 
rates  fixed  by  the  state  for  the  carriage  of  such  commodity  are  ade- 
quate or  confiscatory  includes  all  the  outlays  which  pertain  to  such 
transportation,  there  being  no  basis  foj  distinguishmg  in  this  respect 
between  so-called  "out-of-pocket  costs,"  or  "actual"  expenses,  and  other 
outlays  which  are  none  the  less  actually  made  because  they  are  appli- 
cable to  all  traffic,  instead  of  being  exclusively  incurred  in  the  traffic 
in  question.     Xorthern  P.  R.  Co.  v.  North  Dakota   (U.  S.)  277. 

26.  The  maximum  intrastate  rates  fixed  by  N.  D.  Laws  1907,  chap. 
51,  for  the  transportation  of  coal  in  carload  lots,  are  confiscatory  and 
deny  the  carrier  the  due  process  of  law  guaranteed  by  U.  S.  Const.,  14th  * 
Amend.,  where,  taking  into  account  the  entire  traffic  to  which  such 
rates  are  applied,  they  compel  the  carrier  to  transport  the  commodity 
for  less  than  cost,  or  without  substantial  compensation  in  addition  to 
cost,  although  the  return  to  the  carrier  from  its  entire  intrastate  oper- 
ations may  be  adequate.  Northern  P.  R.  Co.  v.  North  Dakota  (U.  S.) 
277. 

27.  Railroad  passenger  rates  cannot  be  said  to  be  unreasonably  high 
for  the  density  of  traffic,  where  it  appears  that  the  trains  on  the  line 
over  which  the  rates  complained  of  are  in  effect  earn  no  more  than  the 
general  average  of  all  trains  in  the  state,  and  require  a  greater  nmn- 
ber  of  cars  and  a  greater  nimiber  of  passengers  per  mile,  and  where 
the  existing  rates  are  approximately  30  per  cent  lower  than  the  av^r- 
asre  rates  for  all  passenger  traffic  in  the  state.  San  Mateo  County 
Development  Asso.  v.  Southern  P.  Co.  (Cal.)  960. 

28.  Comparison  of  railroad  rates,  to  be  of  importance,  must  show 
that  transportation  conditions  arc  similar,  and  the  California  Commis- 
sion will  not  base  an  order  on  mere  rate  comparisons  taken  from  tar- 
iffs, even  though  such  tariffs  are  on  file  with  it,  unless  it  be  fully  ad- 
vised of  the  circumstances  and  conditions  surrounding  the  rates  offered 
in  comparison.  Steiger  Terra  Cotta  &  Pottery  Works  v.  Southern  P. 
Co.    (Cal.)   601. 

2.  Coupon  hoolcs  and  comtnutation  tickets. 

29.  The  owner  of  a  mileage  book  sold  by  a  railroad  company  oper- 
ating for  passenger  travel  in  the  mountainous  territory  of  Colorado 
should  travel  at  a  rate  not  to  exceed  3  cents  a  mile,  with  certain  ex- 
ceptions, and  a  mileage  book  should  entitle  the  holder  or  any  member 
of  his  immediate  family  to  transportation  within  the  state.  Re  Argen- 
tine &  G.  P.  R.  Co.  (Colo.)  78. 

30.  Mileage  books  entitling  passengers  to  travel  in  the. prairie  and 
valley  territory  of  Colorado  on  the  basis  of  2}  cents  a  mile  should  be 
good  for  the  holder  or  any  member  of  his  immediate  family,  since  the 
family  mileage  book  will  stimulate  travel  and  be  of  great  benefit  to  the 
traveling  public.     Re  Argentine  &  G.  P.  R.  Co. '(Colo.)  78. 
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3.  BeasanaMeness  of  particular  rateB. 

(a)  Passenger  fares. 

31.  A  passenger  rate  of  5  cents  a  mile  from  Pueblo  to  Canon  City  and 
a  rate  of  4  cents  a  mile  between  Pueblo,  Walsenburg,  and  Trinidad  is 
unreasonable;  and- the  territory,  being  comparatively  level,  should  be 
served  at  a  rate  not  to  exceed  3  cents  a  mile.  Re  Argentine  &  G.  P. 
R.  Co.  (Colo.)  78. 

32.  The  maximum  rate  per  mile  for  passenger  transportation  on 
railroads  traversing  the  mountainous  area  of  Colorado  was  fixed  by 
the  Commission  at  a  sum  of  not  to  exceed  4  cents  a  mile,  with  certain 
exceptions,  and  the  maximum  rate  for  passenger  traffic  traversing  the 
prairies  and  valleys  of  the  state  was  fixed  at  a  rate  not  to  exceed 
^  cents  per  mile,  with  the  understanding  that  the  rules  and  regulations 
of  the  Commission  concerning  mileage  books  should  be  strictly  observed 
by  the  companies  operating  in  the  territory.  Re  Argentine  &  G.  P.  R. 
Co.  (Colo.)  78. 

33.  The  rate  of  2  cents  a  mile,  fixed  by  railway  passenger  traffic 
by  W.  Va.  Acts  1907,  chap.  41,  offends  against  the  due  process  of  law 
clause  of  U.  S.  Const.,  14th  Amend.,  as  being  confiscatory,  where,  as 
applied  to  the  entire  intrastate  passenger  business  of  a  carrier,  sep- 
arately considered,  such  rate  yields  at  most  a  very  narrow  margin 
above  the  cost  of  such  traffic.  Norfolk  &  W.  R.  Co.  v.  Conley  (U.  S.) 
293. 

(h)   Switching. 

84.  A  charge  of  $1.50  was  fixed  as  reasonable  for  the  moving  of  a 
car  which  has  been  partially  unloaded  to  another  point  where  the  un- 
loading  was  to  be  completed.  Joseph  Schlitz  Brewing  Co.  v.  Chicago, 
M.  &  St.  P.  R.  Co.   (Wis.)   49. 

d.  Ships. 

35.  The  burden  of  establishing  the  reasonableness  of  a  proposed  in- 
crease of  shipping  rates  due  to  the  added  cost  of  operation  occasioned 
by  increases  in  internal  revenue  taxes  is  not  discharged  by  mere  expres- 
sions of  opinion  that  the  proposed  increase  will  more  or  less  compensate 
for  the  increase  of  cost  of  operation  due  to  such  legislation.  Re  Philip- 
pine Shipowners'  Asso.   (P.  I.)   724. 

e.  Street  railways. 

36.  The  reasonable  rate  of  a  street  railroad  company  cannot  be  re- 
duced merely  on  the  theory  that  it  will  result  in  the  development  of 
the  community  served.     Nutting  v.  Public  Service  R.  Co.    (N.  J.)    171. 

37.  The  practice  of  a  street  railway  company  requiring  the  use  of 
identification  slips  for  passengers  traveling  to  and  from  "lapover"  ter- 
ritory between  fare  zones  was  held  to  be  a  proper  regulation.  Nutting 
V.  Public  Service  R.  Co.  (N.  J.)   171. 

38.  Street  railway  fare-zone  rates  will  not  be  declared  unjust  and 
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discriminatory  because  in  excess  of  the  rates  charged  for  like  distances 
on  other  lines,  where  there  is  nothing  to  show  the  reason  for  the  dif- 
ference in  rates*  and  where  it  appears  that  the  return  upon  the  invest- 
ment from  the  shorter  zone  fares  is  not  unreasonable.  Nutting  v.  Public 
Service  R.  Co.  (N.  J.)   171. 

/.  Telephones. 

1.  In  general, 

39.  A  telephone  company  was  authorise  to  increase  its  rates  on  the 
business  and  residence  lines,  it  appearing  that  the  existing  rates  were 
not  sufficient  to  yield  reasonable  return.  Re  Union  Teleph.  Co.  (Wis.) 
53. 

40.  The  proper  basis  of  telephone  rates  to  be  established  for  ex- 
changee in  two  cities,  and  for  intercommunication  between  them,  was 
held  to  be  a  separate  schedule  for  each  exchange  with  a  toll  rate  be- 
tween the  two  exchanges,  although  the  cities  were  located  in  close 
proximity  to  each  other.    Re  Dakota  Cent.  Teleph.  Co.  (S.  D.)  731. 

41.  Messages  between  the  subscribers  of  one  telephone  exchange  unit 
and  the  subscribers  of  another  exchange  unit  roust  be  on  a  message  or 
toll  basis  and  transmitted  over  a  blank  or  toll  line  having  no  telephones 
attached.     Re  Social  Teleph.  Co.   (R.  D.)    106. 

42.  A  telephone  company  connected  on  a  toll  basis  with  another  com- 
pany forming  a  separate  exchange  unit  will  not  be  permitted  to  make 
an  added  line  charge  where  a  nonsub.scriber  originates  a  long  distance 
or  toll  message  at  a  rural  farm  line  telephone  several  miles  distant 
from  the  exchange.     Re  Social  Teleph.  Co.  (S.  D.)   106. 

43.  The  telephone  rates  in  force  in  a  city  were  extended  to  territory 
closely  built  up  to  that  of  the  city,  with  a  provision  for  a  four-party 
business  rate  for  such  outlying  territory,  it  appearing  that  the  ex- 
isting rates  therein  were  excessive  for  the  limited  service  afforded. 
Lewis  v.  New  York  Teleph.  Co.   (N.  Y.)    1082. 

2,  On  physical  connection, 

44^  A  physical  connection  between  the  lines  of  two  telephone  utilities 
operating  in  the  same  town  being  required  for  local  as  well  as  long-dis- 
tance service,  a  charge  must  be  fixed  that  will  compensate  each  company 
for  the  use  of  its  lines  for  local  and  toll  service  by  subscribers  of  the 
other  company.  Intertownship  Teleph.  Co.  v.  Dekalb  County  Teleph. 
Co.   (111.)   643. 

45.  In  ordering  physical  connection  between  the  lines  of  two  tele- 
phone companies  for  toll  service,  the  toll  company  was  authorized  to 
charge  the  same  rate  for  such  service  charged  its  own  patrons  for  simi- 
lar service,  the  entire  toll  rate  to  be  payable  to  it  and  accounted  for 
and  paid  over  monthly  by  the  company  seeking  the  connection.  Mis- 
souri Valley  Teleph.  Co.  v.  Dakota  C.  Teleph.  Co.  (S.  D.)   183. 
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3.  Flat  rates  and  measured  service, 

46.  Within  a  telephone  exchange  a  fairly  equitable  schedule  of  flat 
rates  for  unlimited  service  may  be  established,  but  beyond  the  exchange 
the  only  proper  and  just  method  is  the  measured  service.  Re  Surprise 
Teleph.  Co.   (Neb.)   672. 

4.  Semipuhlic  telephones, 

47.  The  advantage  of  paying,  by  the  subscriber  for  semipublic  tele- 
phones, through  the  use  of  the  coin  box,  warrants  a  certain  charge  for 
the  service  involved  in  maintaining  the  coin  box,  together  with  the  addi- 
tional duty  and  responsibility  thrown  upon  the  switch  board  operator 
aiui  the  accounting  department  of  the  telephone  company.  Re  National 
Turn  Verein  v.  New  York  Teleph.  Co.   (N.  J.)  689. 

48.  It  is  proper  to  differentiate  in  a  telephone  rate  gchedule  between 
public  pay  stations  and  semipublic  telephones.  Re  National  Turn 
Verein  v.  New  York  Teleph.  Co.   (N.  J.)  689. 

49.  The  arrangement  of  a  schedule  for  semipublic  telephones  in  such 
a  way  that  subscribers  to  this  class  of  service  are  charged  at  rates  that 
very  closely  approximate  those  paid  by  ordinary  subscribers  is  proper. 
Re  National  Turn  Verein  v.  New  York  Teleph.  Co.   (N.  J.)   689. 

5.  Rural  and  residence  rates, 

50.  Rural  and  residence  telephones  should  be  classified  separately  in 
a  schedule  of  rates  of  a  telephone  company,  although  the  class  of  serv- 
ice furnished  and  the  rates  that  apply  are  the  same.  Re  Strawn  Teleph. 
Co.   (111.)  97. 

O.  Reasonableness  of  particular  rates. 

51.  A  rule  of  a  telephone  company,  making  a  charge  of  50  cents, 
when  a  subscriber  moves  to  a  house  in  which  there  is  a  telephone  con- 
nection suitable  for  service  without  further  change,  was  held  unrea- 
sonable.   Simms  v.  Columbia  Teleph.  Co.  (Mo.)   366. 

62.  A  customary  rate  of  50  cents  for  extension  telephone  service  will 
not  be  disturbed  without  a  detailed  study  and  analysis  of  the  extra  cost 
of  service.     Simms  v.  Columbia  Teleph.  Co.   (Mo.)  366.  * 

53.  In  the  absence  of  evidence  of  unusual  local  conditions,  the  Com- 
mission fixed  the  rate  for  short-time  telephone  service  at  50  per  cent 
in  excess  of  the  yearly  charge,  with  a  charge  for  three  months  as  a 
minimum  charge,  payment  to  be  made  in  advance  before  the  10th  day 
of  the  month.     Re  Colfax  Teleph.  Exch.   (Wis.)   188. 

54.  A  charge  of  $1.50  for  changing  the  location  of  telephones  was 
held  to  be  reasonable.     Re  Colfax  Teleph.  Exch.    (Wis.)    188. 

55.  A  twenty-five  cent  nonsubscriber  telephone  rate  was  held  to  bo 
excessive  for  short  distances,  and  certain  companies  were  ordered  to 
tile  in  place  thereof  a  graduated  schedule  of  such  rates  which  would 
more  equitably  cover  the  situation.    Re  Social  Teleph.  Co.   (S.  D.)   106. 
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56.  A  telephone  company  was  authorized  to  increase  its  rates  from 
$3.50  for  stockholders,  $5  for  party  lines,  and  $6.50  for  individual  lines, 
to  $7  to  all  subscribers  without  discrimination,  it  appearing  that  the 
revenues  of  the  company  were  not  sufficient  to  maintain  the  line  in  good 
condition.     Re  Calhoun  Farmers'  Co-op.  Telcph.  Co.   (111.)   93. 

57.  Upon  the  physical  connection  of  two  telephone  companies  having 
respectively  about  ninety-five  and  one  hundred  and  sixty  subscribers,  a 
rate  of  $2  was  established  for  such  subscribers  as  desired  unlimited  serv- 
ice, and  a  toll  charge  of  5  cents  was  fixed  for  all  parties  not  entitled 
to  unlimited  service.  Kestel  v.  Marshfield  Rural  Teleph.  Co.  (Wis.) 
44. 

58.  A  toll  rate  of  10  cents  for  communication  between  exchanges 
located  in  two  cities  in  close  proximity  was  held  to  be  excessive,  unrea- 
sonable, and  unjust,  and  a  rate  of  5  cents  for  this  service,  with  an  ad- 
ditional charge  for  all  time  over  three  minutes,  not  to  exceed  2  cents 
per  minute,  was  declared  to  be  fair  and  reasonable.  Re  Dakota  Cent. 
Telqrh.  Co.  (S.  D.)  731. 

59.  Upon  physical  connection  of  the  lines  of  two  telephone  companies 
a  rate  of  $6  per  year  to  subscribers  of  either  company  desiring  the  serv- 
ice of  the  other  company  is  unreasonable,  the  statute  relating  to  phy- 
sical connection  between  such  lines  not  being  intended  indirectly  to 
require  the  public  desiring  the  facilities  of  two  or  more  telephone  com- 
panies operating  in  the  same  community  to  become  subscribers  to  eacli ; 
but  a  telephone  company  is  not  bound  to  permit  another  telephone  com- 
pany to  make  a  physical  connection  with  its  lines  for  the  purpose  of 
using  such  lines  as  its  own  subscribers  use  them.  Intertownship  Teleph. 
Co.  v.  Dekalb  County  Teleph.  Co.   (111.)   643. 

60.  Upon  physical  connection  of  the  lines  of  two  telephone  compa- 
nies, the  Illinois  Commission  ordered  that  each  subscriber  of  the  com- 
pany petitioning  for  such  local  connection  be  charged  a  basic  rate  of  5 
cents  for  each  connection,  and,  in  addition  thereto,  a  local  message  fee 
of  5  cents  for  each  message,  and  that  the  subscribers  of  the  other  com- 
pany desiring  seryice  over  the  lines  of  the  petitioning  company  should 
be  charged  a  basic  rate  of  5  cents  for  each  message.  Intertownship 
Teleph.  Co.  v.  Dekalb  County  Teleph.  Co.   (111.)  643. 

61.  Upon  physical  connection  of  the  lines  of  two  telephone  companies, 
the  subscribers  of  each  desiring  service  over  the  toll  lines  and  "free  serv- 
ice" trunk  lines  of  the  other  company  were  ordered  by  the  Illinois  Com- 
mission to  be  charged  for  each  message  a  rate  of  10  cents  in  addition  to 
the  regular  toll  rate.  Intertownship  Teleph.  Co.  v.  Dekalb  County 
Teleph.  Co.   (111.)   643. 

62.  A  rate  of  $1.50  per  year  for  switching  rural  service  telephone 
subscribers  was  held  to  be  entirely  inadequate  where  it  appeared  that 
the  revenue  produced  therefrom  was  less  than  half  of  the  expense  of 
operation,  based  upon  an  apportionment  of  the  operating  expenses  be- 
tween city  and  rural  subscribers  either  on  the  basis  of  the  number  of 
subscribers  served  or  upon  the  proportionate  traffic;  and  the  applica- 
tion of  the  company  to  put  into  effect  the  rate  of  $4  per  annum  with  a 
discount  of  25  cents  a  quarter,  upon  payment  quarterly  in  advance,  was 
therefore  granted.     Re  Patoka  Teleph.  Exch.    (111.)    651. 
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g.  Water, 

1,  In  general, 

63.  The  cost  of  furnishing  water  to  a  town  may  be  fixed  at  no  more 
than  the  actual  output  expense  where  the  plant  was  primarily  con- 
structed for  the  purpose  of  supplying  water  to  two  large  mining  com- 
panies which  required  a  continuous  and  adequate  supply,  and  whose 
needs  involved  the  installation  of  an  auxiliary  main  whether  the  town 
was  served  or  not.  Arizona  Corp.  Commission  v.  Morenci  Water  Co. 
(Ariz.)   525. 

2.  .Flat  rates, 

64.  An  amendment  of  a  rule  giving  a  water  company  an  arbitrary 
option  of  changing  consumers  from  flat  to  meter  rates  was  held  un- 
reasonable; the  rule  itself  giving  the  company  the  right  of  changing 
consumers  wasting  water  from  flat  to  meter  rates  being,  however, 
deemed  reasonable.    Re  Joplin  Waterworks  Co.  (Mo.)  125. 

3.  Fire  protection, 

65.  A  demand  charge  should  be  fixed  by  a  water  company  for  the 
maintenance  of  a  fire  system  in  a  town,  although  the  actual  water  con- 
sumed for  this  purpose  is  likely  to  be  negligible.  Arizona  Corp.  Com- 
mission y.  Morenci  Water  Co.  (Ariz.)  525. 

^.  Minimum,  charge  —  m^ter  rental. 

66.  The  reasonableness  of  a  proposed  minimum  charge  for  water 
cannot  be  determined  on  vague  and  meager  evidence,  since  the  reason- 
ableness of  such  a  charge  is  indissolubly  bound  up  with  the  cost  of 
meter  and  service,  cost  of  serving  a  customer  who  in  some  months 
receives  no  water,  and  the  average  consumption  of  minimum  con- 
sumers, matters  which  must  be  disclosed  in  the  record.  Re  Joplin 
Waterworks  Co.   (Mo.)    125. 

67.  The  Indiana  Commission  held  that  a  water  utility  does  not 
have  the  right  to  collect  both  a  meter  rental  and  a  minimum  charge. 
Apple  V.  Brazil  (Ind.)  661.  f 

ff.  Fee  for  tapping  mains, 

68.  A  municipal  ordinance  requiring  each  consumer  of  water  to 
pay  to  the  city  a  fee  for  tapping  water  mains  and  laying  service  pipe 
to  nearest  curb  to  water  main,  which  prices  apply  to  three-quarter 
inch  tap  only, — other  taps  and  lengths  of  service  pipe  being  estimated 
on  application, — ^is  a  regulation  that  is  imjust  and  unreasonable.  Apple 
V.  Brazil  (Ind.)  561. 
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h.  Wharves, 

69.  A  charge  of  $26  per  month  for  the  privilege  of  driving  upon  a 
wharf  to  carry  passengers  to  and  from  boats  landing  thereat  was  held 
reasonable  where  the  cost  of  a  single  trip  upon  the  wharf  did  not 
exceed  8§  cents,  and  the  structure  cost  $20,000,  and  had  a  high  cost  of 
maintenance.    Weekly  v.  Dungeness  Wharf  (Wash.)  698. 

REAIi  ESTATE. 

See  Lakd. 

REASONABLENESS. 

Review  by  court  of  unreasonable  exercise  by  legislature  of  its  police 
powers  including  regulation  of  railroads,  see  Appeal  and 
Review,  6. 

Of  rates,  presumption  as  to,  see  E^^]DENCE,  2,  3. 

Presumption  of  reasonableness  attaching  to  orders  of  Commission, 
see  Oboebs,  1. 

Of  particular  railroad  rates,  see  Rates,  31-33. 

RECEIPT  OF  BENEFITS. 

As  estoppel,  see  £stoppel. 

REOORDS. 

See  also  Accounting. 

1.  All  electric,  gas,  water,  and  street  railway  corporations  in  Ari- 
zona are  ordered  to  keep  all  books,  records,  and  accounts  of  all  kinds 
at  some  convenient  location  within  the  state,  preferably  at  their  place 
of  doing  business  or  their  local  office  or  headquarters.  General  Order 
No.  43    (Ariz.)    320. 

2.  An  application  by  a  utility  to  keep  its  books  and  accounts  in 
New  York  city  was  denied  although  it  would  effect  a  saving  in  operat- 
ing costs,  since  the  Commission  was  of  the  opinion  that  the  books  and 
accounts  of  the  applicant  should  be  available  for  inspection  and  exami- 
nation by  the  Commission  at  all  times.  Re  Tucson  Rapid  Transit  Co. 
(Ariz.)    430. 

REDUCED  RATES. 

As  discrimination,  see  Discrimination,  4-17. 

REFUND. 

See  Reparation. 

REGUIiATION. 

Effect  of  contract  on  right  to  regulate,  see  Constitutional  Law, 

4-7. 
Necessity  of  regulation  of  automobiles  operated   as  jitneys,   see 

Automobiles,   1. 
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REGULATIONS. 

For  accounting,  soo  Accounting. 

For  automobiles  operated  sls  common  carrierfl,  see  Automobiles, 
2-4. 

REHEARING. 

Consideration  on  appeal  of  point  not  set  out  in  notice  of,  see  Ap- 
peal AND  Review,  9. 

RELIABILITT. 

Of  water  meters,  see  Sebvice,  52. 

REIiOCATION. 

Of  track,  service  to  be  rendered  upon,  see  Service,  24. 

REMAND. 

Procedure  upon  vacation  of  order  of  Commission,  see  Appeal  and 

Review,  15. 

RENEWALS. 

As  chargeable  to  depreciation  fund,  see  Depbeciation,  2. 

RENTAL. 

Of  water  meters,  see  Rates,  67. 

REORGANIZATION. 

Amount  of  security  issues  upon,  see  Security  Issues,  13,  14. 

REPAIRS. 

As  chargeable  to  depreciation  fund,  see  Depreciation,  2. 
Expense  of  cutting  pavement  in  order  to  make  repairs  on  water 

mains,  or  repairing  services,  as  operating  expense,  see  Return, 

20. 

REPARATION. 

/.  By  utility,  1^3. 
II,  By  UHcr,  4,  5^ 

/.  By  utility. 

Power  of  Commission  to  entertain  claim  for,  for  excessive  rates 
charged  prior  to  passage  of  Commission  act,  see  Commissions, 
8. 

1.  The  failure  of  a  company  maintaining  a  wharf  to  file  a  tariff 
of  rates  charged  for  the  use  of  the  wharf  is  not  a  ground  for  ordering 
a  refund  of  the  charges  collected,  unless  the  rates  charged  and  col- 
lected arc  unjust,  imfair,  or  unreasonable.  Weekly  v.  Dungencss  Wharf 
(Wash.)    598. 

2.  Reparation  at  the  rate  of  1  cent  per  hundred  pounds  was  ordered 
upon   shipments   of   crude  oil   between   Walford  and   Titusville,   Penn- 
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sylvania,  from  July  26,  1913,  the  date  of  the  passage  of  the  public 
service  company  law,  to  October  20,  1913,  the  date  upon  which  the 
company  put  into  effect  a  rate  of  7i  cents  per  hundred  pounds  recom- 
mended by  the  Pennsylvanifi  State  Railroad  Commission.  Pennsylvania 
ParafSne  Works  v.  Pennsylvania  R.  Co.   (Pa.)  606. 

3.  Reparation  will  not  be  ordered  by  the  Pennsylvania  Commission 
merely  upon  evidence  that  complainant  has  been  charged  more  tiian 
the  rate  authorized  by  a  published  tariff,  in  the  absence  of  proof  that 
the  published  rate  is  reasonable,  since  reparation  ought  to  be  a  reiurn 
of  the  difference  between  the  unjust  rate  paid  and  what  would  be  the 
entirely  reasonable  and  proper  rate  which  ought  to  have  been  charged. 
Adrian  Furnace  Co.  v.  Pennsylvania  R.  Co.   (Pa.)   883. 

//.  By  tiaer, 

4.  A  settlement  in  good  faith  on  the  basis  of  actual  shipping 
weights  of  a  controversy  between  shipper  and  carrier  over  the  freight 
charges  on  goods  transported  in  larger  cars  than  the  shipper  requested, 
coupled  with  the  absence  of  anything  to  show  that  the  capacity  of  the 
cars  so  requested  was  noted  upon  the  bill  of  lading  and  waybill,  as  is 
required  by  a  rule  in  the  carrier's  tariff  schedule,  which  provides  that 
when  larger  cars  are  supplied  by  the  carrier  for  its  own  convenience, 
the  freight  charges  shall  be  based  upon  the  minimum  carload  capacity 
of  the  cars  ordered  by  the  shipper,  prevents  the  carrier  from  recovering 
from  the  shipper  the  difference  between  the  charge  as  settled,  and  the 
rate  based  upon  car  capacity.  St.  Louis  Southwestern  R.  Co.  v. 
Spring  River  Stone  Co.   (U.  S.)   305. 

6.,  A  carrier  which  has  exacted  less  than  the  published  rate  for 
interstate  round-trip  passenger  tickets  over  the  different  routes,  going 
and  returning,  desired  by  the  purchaser,  may,  by  virtue  bf  the  provisions 
of  the  act  of  February  4,  1887  (24  Stat,  at  L.  379,  chap.  104,  Comp. 
Stat.  1913,  §  8563),  §  6,  as  amended  by  the  act  of  June  29,  1906  (34 
Stat,  at  L.  687,  chap.  3591,  Corap.  Stat.  1913,  §  8597),  prohibiting 
any  deviation  from  the  published  rates,  recover  from  such  purchaser 
the  difference  between  the  amount  paid  and  the  amount  which  should 
have  been  charged  and  collected,  although  he  could  have  gone  to  des- 
tination and  returned  over  other  routes,  going  and  returning,  at  the 
rate  which  he  paid.    Louisville  &  N.  R.  Co.  v.  Maxwell  (U.  S.)  300. 

REPUkOEMUNTS. 

Of  boilers,  to  what  account  chargeable,  see  Agcouivting,  4. 

REPRODUCTION  COST. 

Definition,  see  Valuation;  4. 

REPRODUCTION  COST  LESS  DEPRECIATION. 

Definition,  see  Valuation,  5. 
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RESERVOIR. 

Allowance  in  valuation,  for  impounded  water  in,  see  Valuation, 
46. 

RESIDENCE. 

Classifying  private  residence  as  boarding  and  rooming  house  for 
telephone  rates  as  discrimination,  see  Discrimination,  37. 

Combined  business  and  residence  telephone  rates,  as  discriminatory, 
see  Discrimination,  35. 

Electric  rates  for  lighting,  see  Rates,  20,  21. 

Distinction  between  rural  and  residence  telephone  rates,  see  Rates, 
50. 

Location  of  telephones  in,  see  Service,  43. 

RETIREMENTS. 

Accounts  for,  see  Accottntino,  3. 

RETROACTIVE. 

Effect  of  Washington  statute  relative  to  taxation,  see  Valuahoit, 
0. 

RETURN. 

/.  in  general,  1,  2. 
II.  Factors  to  be  conMdjeredf  d— 7. 

a.  Character  of  management^  3,  4. 
h.  Business  conditions,  5. 

c.  Competition,  riaHc  of  future,  6, 

d.  Interest,  legal  rate  of,  7. 

///.  Amortization,  S^IO,  ^ 

a.  Losses, due  to  floods  and  frosts,  8» 

b.  Commission  expenses,  9,  10. 
IV.  Operating  expenses,  11—20, 

F.  Reasonableness  of  partifmlar  amounts,  21-^2, 

a.  Electricity,  21,  22, 

b.  Telephones,  23''2S, 

c.  Warehouses,  29, 

d.  Water,  30—32, 

I,  In  general. 

Dividends  not  to  be  declared  out  of  sinking  fund  appropriations 

and  sinking  fund  reserves,  see  Accounting,  6. 
Apportionment  of  earnings,  or  revenues,  see  Apportionment,  1,  7,  8. 

1.  The  subscribers  of  a  telephone  utility  should  not  be  required  to 
contribute  any  amount  in  the  form  of  increased  rates  or  otherwise 
toward  increasing  the  capitalization  of  the  plant,  since  only  stock- 
holders can  share  in  the  return  on  such  increased  capitalization.  Re 
Citizens'  Mut.  Teleph.  Co.   (111.)    99. 
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2.  The  output  charge  of  a  municipal  \vatc»r  plant  is  represented  by 
the  operating  expenses  of  the  plant.     Apple  y.  Brazil    (Ind.)    561. 

//.  Factors  to  be  considered, 

a.  Character  of  management, 

3.  Any  saving  due  to  exceptional  skilful  management  on  the  part 
of  a  utility  should  be  shared  by  the  company  and  the  consumers.  Ari- 
zona Corp.  Commission  v.  Morenci  Water  Co.   (Ariz.)   526; 

4.  In  estimating  the  return  of  a  water  company,  the  distribution 
expense  was  estimated  at  the  average  of  the  preceding  three  years, 
although  there  had  been  a  large  reduction  in  the  last  year,  where  the 
plant  equipment  had  been  gi-eatly  enlarged  and  the  reduction  in  the  ex- 
pense had  been  due  in  a  great  extent  to  the  general  increase  in  economy. 
Arizona  Corp.  Commission  v.  Morenci  Water  Co.    (Ariz.)    525. 

h.  Business  con^litions. 

5.  In  estimating  the  return  of  a  water  company,  the  Commission 
will  take  a  representative  period  in  the  past  as  a  fair  measure  of  aver- 
age future  operations,  although  the  business  of  two  large  consumers  of 
water  as  at  the  time  of  making  the  order  in  an  abnormally  de- 
pressed condition.  Arizona  Corp.  Commission  v.  ^lorenci  W'ater  Co. 
(Ariz.)    525. 

c.  Competition,  risk  of  future, 

6.  No  allowance  will  be  made  to  provide  a  return  for  the  hazards 
of  competition,  in  adjusting  the  rates  of  a  public  service  company, 
under  a  law  empowering  the  Commission  to  prevent  competition,  if  the 
company  provides  adequate  service  at  reasonable  rates.  Public  Service 
Commission  ex  rel.  Hendrie  v.  Everett  Gas  Co.  (W^ash.)  418. 

d.  Interest,  legal  rate  of, 

7.  In  fixing  the  rate  of  return  to  which  a  water  company  is  en- 
titled, the  Commission  is  not  confined  to  the  consideration  of  interest 
rates,  nor  will  it  confine  the  return  to  the  minimum  rate  above  actual 
confiscation.  Arizona  Corp.  Commission  v.  Morenci  Water  Co.  (Ariz.) 
525. 

///.  Amortization. 

a.  iMsses  due  to  floods  and  frost, 

8.  In  computing  the  return  of  a  water  company,  the  Arizona  Com-. " 
mission  held  that  any  future  loss  due  to  floods  and  frosts  was  subject 
to  amortization  when  the  occasion  therefor  arose.    Arizona  Corp.  Com- 
mission V.  Morenci  Water  Co.   (Ariz.)  525. 
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h,  Commiaaion  expenses, 

9.  The  sum  of  $110  for  the  amortization  of  the  cost  of  a  yalu- 
ation  proceeding  before  the  Missouri  Commission  was  allowed  as  as 
operating  expense,  although  the  Commission  stated  that  such  allow- 
ance might  more  properly  appear  under  contingencies.  Commercial 
Club  V.  Missouri  Public  Utilities  Co.    (Mo.)    1017. 

10.  The  Commission  ordered  that  the  expenses  of  hearing  before 
the  Commission  should  be  amortized  over  a  period  of  six  years.  Ari- 
zona Corp.  Commid&ion  v.  Morenci  Water  Co.  (Ariz.)  525. 

IV.  Operating  expenses, 

11.  An  allowance  of  $10,000  was  fixed  as  a  just  and  reasonable 
amount  for  the  operating  expense  of  a  municipal  water  plant,  the 
valuation  of  which  had  been  found  to  be  $128,383.  Apple  v.  Brazil 
(Ind.)    561. 

12.  Having  included  an  item  "shortage  of  inventory"  and  the  amor- 
tization of  Public  Service  Commission  expenses,  in  the  operating  ex- 
penses of  a  public  service  corporation  in  a  rate  proceeding,  it  was  held 
that  3  per  cent  of  the  fair  present  value  of  an  electric  company's  prop- 
erty was  sufficient,  in  the  absence  of  exact  evidence,  as  a  reservation 
out  of  income  for  surplus  and  contingencies.  Commercial  Club  v.  Mis- 
souri Public  Utilities  Co.    (Mo.)    1017. 

13.  No  part  of  the  salary  allowed  by  the  owner  of  a  telephone  cor- 
poration to  himself  as  manager  will  be  disallowed  as  operating  ex- 
pense, in  the  absence  of  evidence  that  it  is  exorbitant  and  unreasonable 
and  that  it  was  intended  as  a  mere  scheme  or  device  to  divert  part  of 
the  earnings  of  the  company  into  an  operating  expense  instead  of  a  net 
income.     Simms  v.  Columbia  Teleph.  Co.   (Mo.)  366. 

14.  In  securing  the  economical  management  of  a  public  service  cor- 
poration, regard  should  be  had  to  the  possible  saving  to  be  effected  by 
the  use  of  the  cheapest  grade  of  coal  consistent  with  efficient  service. 
Weaver  v.  Kirksville  Light,  Power  &  Ice  Co.   (Mo.)  114. 

15.  The  cost  of  removing  poles  and  wires  from  the  streets  to  the 
alleys  of  a  city,  when  the  line  is  not  lengthened  and  the  construction 
remains  the  same,  is  an  operating  expense  under  the  rule  of  the  Ari- 
zona Commission,  and  such  expense  is  chargeable  to  the  operating  ac- 
counts.    Re  Tucson  Gas,  E.  L.  &  P.  Co.  (Ariz.)  510. 

16.  The  placing  of  steel  or  iron  poles  in  lieu  of  wooden  or  other 
poles  is  a  proper  charge  to  capital  for  the  difference  between  the  ma- 
terial and  labor  necessary  to  install  the  steel  or  iron  poles,  and  a  re- 
production value  new  of  the  material  and  labor  abandoned.  Re  Tucson 
Gas,  E.  L.  &  P.  Co.   (Ariz.)   510. 

17.  A  water  utility  to  which  a  mining  company  had  advanced  a 
large  sum  for  plant  construction  for  the  purpose  of  securing  an  ade- 
quate and  continuous  supply  of  water  should  pay  interest  upon  such 
advancement  where,  by  the  order  of  the  Commission,  the  utility  was  en- 
titled to  earn  a  return  of  10  per  cent  upon  the  money  so  advanced. 
Arizona  Corp.  Commission  v.  Morenci  Water  Co.   (Ariz.)   525. 
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18.  Charges  made  by  holding  companies  for  managerial  or  other  out- 
side seryices  should  be  based  upon  the  reasonable  cost  of  such  neces- 
sary serTice  when  rend^ed  by  employees  of  the  company,  but  a 
Commission,  although  not  satisfied  with  the  reasonableness  of  the  prin- 
ciples involved,  may  .allow  such  charges  when  justified  by  savings 
effected  thereby.  Commercial  Club  v.  Missouri  Public  Utilities  Co. 
(Mo.)  1017. 

19.  The  increase  in  iterating  expenses  of  a  water  company  caused 
by  a  change  from  fUt-rate  service  to  meter  service  is  a  charge  properly 
allowable  to  the  operation  account.  Arizona  Corp.  Commission  v. 
Morenci  Water  Co.   (Ariz.)   626. 

20.  The  expense  of  cutting  pavement  in  order  to  make  repairs  upon 
water  mains  or  for  the  purpose  of  repairing  service  is  chargeable  to 
the  repair  account,  and  cannot  be  charged  as  a  part  of  the  valuation 
in  a  rate-making  case.    Apple  v.  Brazil  (Ind.)  561. 

F.  Reaaomibleneas  of  particular  amaunta. 

a.  Electricity, 

21.  Although  a  six  months'  test  disclosed  that  rates  prescribed  by  a 
former  order  of  the  Missouri  Commission  would,  with  economy  in  man- 
agement, give  a  return  in  excess  of  7  per  cent  over  and  above  reason- 
able operating  expenses  and  a  depreciation  allowance  of  6  per  cent  on 
the  present  fair  value  of  the  property  of  an  electric  corporation,  the 
Commission  nevertheless  ordered  a  readjustment  of  the  rate  schedule  to 
permit  a  somewhat  larger  margin  of  return  in  view  of  increased  operat- 
ing expenses.    Weaver  v.  Kirksville  Light,  Power  &  Ice  Co.  (Mo.)  114. 

21ft.  A  maximum  rate  of  12  cents  per  kilowatt  hour  was  held  to  be 
excessive  and  exorbitant,  where  the  company  was  earning  nearly  14  per 
cent  interest  on  its  investm«:it.  Public  Service  Conmiission  ex  rel. 
Hendrie  v.  Everett  Gas  Co.  (Wash.)  418. 

22.  The  rate  of  return  of  7i  per  cent  on  the  value  of  an  electric  com- 
pany's property  was  held  to  be  reasonable,  although  the  rate  of  in- 
terest on  money  in  the  section  of  the  state  in  which  the  utility  was 
located  was  S  per  cent,  where  such  items  as  taxes,  insurance,  etc.,  as 
well  as  details  of  management,  were  included  in  Uie  operating  expenses 
of  the  utility.  Commercial  Club  v.  Missouri  Public  Utilities  Co.  (Mo.) 
1017. 

b.  Telephones, 

23.  A  return  of  6}  per  cent  upon  the  investment  of  a  telephone  com- 
pany cannot  be  held  sufficient.  Marquis  v.  Polk  County  Teleph.  Co. 
(Neb.)   140. 

24.  A  telephone  company  which  had  been  earning  about  6.3  per  cent 
upon  its  investment  was  authorized  to  increase  its  rate  for  residence 
telephones  from  $1  to  $1.26  per  month,  its  rate  for  business  telephones 
remaining  unchanged  at  $1.50  per  month.  Re  Colfax  Teleph.  Exch. 
(Wis.)   188. 
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25.  No  general  reduction  of  rates  of  a  telephone  company  is  warrant- 
ed when  the  net  earnings  of  utility  do  not  exceed  7  per  cent  upon  the 
present  value  of  the  property,  and  where  it  appears  that  the  rate  sched- 
ule is  comparable  with  schedules  in  effect  in  other  cities  of  the  same 
class  with  a  similar  telephone  development,  and  that  the  entire  property 
of  the  company  has  been  maintained  and  operated  at  a  high  standard 
of  efficiency.     Mattoon  v.  Coles  County  Teleph.  &  Teleg.  Co.   (111.)  660. 

26.  A  return  but  slightly  in  excess  of  7  per  cent  upon  the  invest- 
ment in  a  telephone  cannot  be  held  to  be  unreasonable.  Marquis  v. 
Polk  County  Teleph.  Co.    (Neb.)    140. 

27.  The  return  of  a  telephone  company  where  the  rural  and  toll  lines 
are  considered  as  part  of  the  plant  should  be  at  least  7i  per  cent,  con- 
sidering the  hazard  of  the  telephone  business  as  a  whole.  Simms  v. 
Columbia  Teleph.  Co.  (Mo.)  366. 

28.  A  telephone  company  was  allowed  to  increase  its  rates  for  indi- 
vidual lines  from  $1.50  to  $2.50  per  month,  although  it  had  been  pay- 
ing dividends  at  the  average  rate  of  9.52  per  cent  for  the  ten  years  of 
its  existence,  where  it  had  been  paying  as  dividends  moneys  that  should 
have  been  expended  for  maintenance  and  depreciation,  and  where  after 
setting  aside  10  per  cent  on  the  investment  for  such  maintenance  and 
depreciation  in  accordance  with  the  order  of  the  Commission,  the  net 
revenues  for  dividends  would  not  exceed  SJ  per  cent.  Marquis  v.  Polk 
County  Teleph.  Co.   (Neb.)   140. 

o.  Warehouses. 

29.  A  warehouse  company  was  allowed  to  increase  its  ra»tes  where 
it  appeared  that  the  existing  rates  were  noncompensatory,  and  that 
the  proposed  rate  would  result  in  paying  4^  per  cent  on  the  repro- 
duction cost  new  as  fixed  by  the  Commission's  engineering  department, 
^^  ^  %o  P^^  ^^'^^  o^  ^^^  segregated  book  cost,  and  where  the  proposed 
rates  as  compared  with  rates  charged  by  similar  utilities  for  similar 
services  were  not  in  themselves  unreasonable.  Re  Southern  P.  Mill. 
Co.   (Cal.)   978. 

d.  Water. 

30.  The  Indiana  Commission  fixed  the  rate  of  6  per  cent  for  the 
net  return  of  a  municipal  water  plant.    Apple  v.  Brazil  (Ind.)  561. 

31.  A  net  return  of  10  per  cent  on  the  physical  value  of  a  water 
plant,  its  location  and  purpose  being  considered,  was  held  by  the  Ari- 
zona Commission  to  be  fair  and  equitable.  Arizona  Corp.  Commission 
T.  Morenci  Water  Co.   (Ariz.)   525. 

32.  A  net  return  of  12  per  cent  on  the  physical  value  of  a  water 
plant  was  held  to  be  a  reasonable  maximum  to  which  the  company's 
net  return  might  attain  from  a  normal  growth  of  its  business  or  the  in- 
troduction of  further  economies,  before  the  Commission  would  take 
further  action  in  revising  its  rates,  where  the  Commission  had  taken 
a  rate  of  10  per  cent  upon  its  physical  valuation  as  fair  and  equitable. 
Arizona  Corp.  Commission  v.  Morenci  Water  Co.  (Ariz.)  526. 
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REVENUES. 

See  Retubn. 

REVIEW* 

See  Appeal  and  Revicw. 

RIGHTS  OF  WAT. 

Operation  of  street  car  to  keep  title  to,  see  Service,  9. 
Valuation  of  telephone  and  water  company  rights  of  way,  see  Valu- 
ation, 61,  62. 

ROOMING  ROUSE. 

Classifying  private  residence  as  rooming  house  as  discrimination 
by  telephone  company,  see  Discrimination,  37. 

RULES. 

Of  accounting,  see  Accounting. 

Governing  of  operation  of  automobiles  operated  as  common  carriers, 
see  AuTOMORiLES,  2-4. 

RURAL  SERVICE. 

Distinction  between  rural  and  residence  telephone  rates,  see  Rates, 
60. 

SALARIES. 

Of  telephone  manager  as  operating  expense,  see  Retirn,  13. 

SALE. 

See  Consolidation,  Merger  and  Sale. 

SALE  PRICE. 

Of  waterworks  system,  see  Consolidation,  Merger  and  Sale,  3. 
Of  securities,  see  Security  Issues,  16-18. 

SALT. 

Railroads  to  furnish  grain  doors  and  bulkheads  for  the  protection 
of,  see  Service,  26. 

SANITATION. 

On  interurban  cars,  see  Service,  16,  17. 

SCHOOLS. 

Free  service  or  reduced  rates  to,  as  discrimination,  see  Discrimi- 
nation, 6,  8. 

SEATS. 

For  passengers  on  interurban  cars,  see  Service,  18. 

SECURITY. 

For  payment  of  service,  see  Service,  56,  57. 
P.U.R.'15C.— 75. 
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/.  In  general,  1,  2. 
II,  Jurisdiction,  powers,  and  functions  of  CommissionB^  d-ff* 
///.  Purpose,  6,  7. 
IV.  Character  of  securities,  8—10. 
F.  Amount,  11^^15, 

a.  Value  of  property  covered  hy,  11—14, 
h.  Proportion  of  honds  to  stock,  16, 
VI.  Sale  price,  16— IS, 

I,  In  general. 

Ascertainment  of  present  value  of  securities,  see  Valuation,  14. 

1.  Authority  to  refund  securities  issued  prior  to  the  passage  of  the 
Public  Service  Commission  act  on  account  of  the  acquisition  or  im- 
provement of  public  service  properties  in  New  Hampshire  will  be  per- 
mitted without  investigation  of  the  details  of  the  original  expenditures. 
Re  Connecticut  River  Power  Co.  (N.  H.)  37. 

2.  An  issue  of  stock  by  a  telephone  company  without  authority 
was  validated,  it  appearing  that  the  action  of  the  company  was  taken 
without  knowledge  of  the  law,  and  with  no  intent  to  disregard  the  au- 
thority of  the  Commission.     Re  Firth  Teleph.  Co.  (Neb.)  24. 

//,  Jurisdiction,  powers,  and  functions  of  Commissions. 

3.  It  is  unnecessary  for  a  public  service  corporation  to  obtain  the 
permission  of  the  California  Commission  for  the  issuance  of  a  one-day 
promissory  note.    Re  Foothill  Ditch  Co,  (Cal.)   614. 

4.  The  public  utilities  act  of  California  does  not  contemplate  that 
the  Commission  shall  exercise  the  function  of  determining  whether  an 
issue  of  securities  is  or  is  not  a  good  investment,  but  does  contemplate 
that  the  Commission  shall,  in  the  exercise  of  its  duties,  see  that  the 
utility  receives  an  adequate  return  for  the  stock  which  it  issues.  Re 
Pacific  Gas  &  Electric  Co.   (Cal.)   324. 

5.  The  approval  of  the  New  Hampshire  Commission  is  not  required 
for  the  issuance  of  securities  to  refund  indebtedness  not  arising  out  of 
the  purchase  or  improvement  of  property  in  New  Hampshire;  and  the 
same  is  true  of  the  floating  indebtedness  incurred  for  new  constrnction 
in  another  state.    Re  Connecticut  River  Power  Co.   (N.  H.)  37.  . 

///.  Purpose, 

6.  A  public  utility  may,  under  the  Maine  statute,  issue  securities 
to  reimburse  its  treasury  for  funds  which,  with  the  intention  of  re- 
storing them,  it  had  deflected  temporarily  for  construction,  extension, 
or  betterment  purposes.     Re  Rangor  Power  Co.   (Me.)   496. 

7.  A  telephone  company  was  authorized  to  sell  its  ten-year  6  per 
cent  bonds  in  the  sum  of  $20,000  in  denominations  of  $500  each,  pay- 
able semiannually,  the  proceeds  to  be  devoted  to  the  equipment  of  its 
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plant  with  necessary  facilities  to  provide  adequate  and  satisfactory 

service.    Tipton  Teleph.  Co.  ▼.  Tipton  (Ind.)  351. 

IV.  Character  of  securities. 

8.  A  public  service  utility,  cH-ganized  by  creditors  to  take  over 
the  properties  and  assume  the  indebtednesses  of  a  bankrupt  utility, 
which  had  previously  been  authorized  to  issue  stock  to  satisfy  the 
claims  of  unsecured  creditors,  was  authorized  to  issue  certificates  of 
indebtedness  instead,  since  many  of  the  unsecured  claims  were  held 
by  banking  institutions  which  could  not  avail  themselves  of  an  issue 
of  stock.    Re  Citrus  Belt  Gas  Co.  (Cal.)  795. 

9.  Upon  the  application  of  a  public  service  corporation  to  issue 
common  stock  in  lieu  of  the  distribution  of  a  cash  dividend,  the  com- 
pany was  authorized  to  issue  19,266  shares  of  its  common  capital  stock 
at  par  value  of  $100  per  share  for  the  purpose  of  reimbursing  appli- 
cant for  the  use  of  money  in  its  treasury  for  the  redemption  of  bonds 
in  the  sum  of  $1,926,660,  upon  condition  that  the  company  adjust  its 
books  of  account,  particularly  in  regard  to  depreciation,  in  a  manner 
«atisfactory  to  the  Commission;  that  it  present  in  writing  to  the  Com> 
mission  a  statement  to  the  effect  that  the  authorization  given  shall  not 
be  used  as  a  basis  of  claim  of  value  in  any  rate  or  other  proceeding; 
and  that  the  stock  shall  be  issued  only  to  existing  holders  of  common 
stock.    Re  Pacific  Gas  &  Electric  Co.   (Cal.)   324. 

10.  Application  of  a  public  service  company  to  increase  the  interest 
on  its  outstanding  bonds  from  5  per  cent  to  6  per  cent  upon  payment 
by  the  holders  of  such  bonds  of  $100  per  thousand,  and  to  issue  $1,- 
532,000  face  value  6  per  cent,  series  "C"  bonds  to  be  exchanged  for  like 
face  value  of  5  per  cent  series  "B^'  bonds  in  applicant's  treasiury,  or 
pledged  to  secure  notes,  or,  as  an  alternative,  to  sell  same  at  not 
less  than  95  per  cent  proceeds,  together  with  the  proceeds  of  an  addi- 
tional $50,000  face  bonds  proposed  to  be  issued  and  sold  at  95,  and 
the  receipts  from  the  outstanding  bonds  \mder  the  proposed  interest 
increase  to  be  used  to  discharge  notes  amounting  to  $964,000  and  such 
portions  of  its  floating  indebtedness  as  the  balance  would  permit,  was 
granted,  although  the  Commission  did  not  entirely  approve  of  this 
method  of  financing,  it  appearing  that  the  company's  needs  were  ur- 
gent, that  the  protests  of  certain  stockholders  had  been  withdrawn, 
and  that  applicant  had  reduced  salaries  of  several  of  its  officials  in 
the  amount  of  $12,000,  such  application  being  granted  upon  condition 
that  the  applicant  within  ninety  days  submit  a  plan  of  providing  for 
necessary  additions  and  betterments  from  sources  other  than  the  sale 
of  bonds.    Re  San  Joaquin  Light  &  P.  Corp.  (CaL)  773. 

y.  Amount. 

a.  Value  ef  pnfperty  covered  ]>y 

11.  If  it  b«  conceded  that  capitalization  has  a  Intimate  bearing 
upon  rates,  it  must  follow  that  it  is  only  Just  and  reasonable  that 
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capitalization   should  be   a   fair   index   of  the  value  of  the  property 

of  the  utility.    Grafton  County  Electric  Light  &  P.  Co.  v.  State  (N.  H.) 

1064. 

12.  The  capitalization  of  a  new  company  formed  to  purchase  the 
properties  of  two  existing  companies,  at  the  full  value  of  such  prop- 
erties, although  in  excess  of  the  capitalization  of  the  existing  com- 
panies, is  not  in  violation  of  the  statute  forbidding  stock  dividends, 
even  if  the  securities  issued  are  to  be  taken  in  payment  by  the  old 
corporation  or  their  stockholders.  Grafton  County  Electric  Light  & 
P.  Co.  V.  State   (N.  H.)    1064. 

13.  The  California  Commission  will  give  its  consent  to  such  a  re- 
organization of  a  public  utility  as  will  leave  it  in  an  improved  finan- 
cial condition^  although  the  plan  involves  the  issue  of  securities  be- 
yond the  value  of  its  property,  provided  always  that  the  utility,  as 
reorganized,  shall,  at  least,  be  solvent.  Re  United  Light  &  P.  Co. 
(Cal.)   807. 

14.  An  issue  of  bonds  in  furtherance  of  a  plan  for  the  reorganiza- 
tion of  several  light  and  power  companies  was  approved,  although  the 
amount  asked  for  was  approximately  33}  per  cent  greater  than  appli- 
cant's own  estimate  of  the  value  of  the  property,  and  although  the 
reorganized  companies,  standing  by  themselves,  would  not  be  solvent 
corporations,  where  it  appeared  tliat  the  present  companies  were  in 
a  general  condition  of  bankruptcy,  had  defaulted  in  the  interest 
on  their  bonds,  were  accumulating  a  growing  deficit,  and  had  out- 
standing obligations  far  in  excess  of  their  tangible  property;  and 
where  the  reorganization  contemplated  a  guaranty  of  the  principal 
and  interest  of  the  consolidated  company's  bonds  by  a  solvent  com- 
pany having  the  financial  ability  to  assume  the  burden;  it  being  ex- 
pressly provided,  among  other  things,  however,  that  such  authoriza- 
tion should  not  be  considered  as  establishing  a  value  of  the  consolidated 
properties,  and  that  the  guaranty  should  not  be  used  to  impose  bur- 
dens upon  the  consumers  of  the  utilities  concerned  beyond  those  based 
upon  the  fair  value  of  the  properties  involved.  Re  United  Light  ft 
P.  Co.  (Cal.)  807. 

b.  Proportion  of  bonds  to  stock. 

15.  A  new  electric  utility  was  authorized  to  sell  at  par  its  6  per 
cent  bonds  to  the  amount  of  $5,000,  after  it  had  sold  at  par  capital  stock 
to  the  amount  of  $10,000.    Re  Black  Stream  Electric  Co.  (He,)  361. 

VI,  Sale  price, 

16.  The  Maine  Commission  will  not  authorize  the  issuance  of  stock 
by  a  new  corporation  at  less  than  its  par  value.  Re  Black  Stream  Elec- 
tric Co.  (Me.)  361. 

17.  It  is  not  the  policy  of  the  Maine  Commission  to  refuse  to 
authorize  the  issuance  of  bonds  by  a  public  utility  imlcss  they  are  to 
be  sold  at  par,  although  it  will  require  that  stock  of  newly  organized 
companies  shall  be  sold  at  not  less  than  par.  Re  Penobscot  Bay  Elec- 
tric Co.   (Me.)   855. 
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18.  A  public  utility  by  showing,  upon  its  own  valuation,  that  it 
has  passed  the  development  stage  and  arrived  at  a  position  where  it 
is  earning  a  substantial  operating  profit,  negatives  any  demand  for 
an  exception  to  the  rule,  applicable  to  newly  organized  corporations, 
that  a  public  utility  will  not  be  permitted  to  issue  stock  at  less  than 
par,  regardless  of  whether  such  rule  should  or  should  not  be  strictly 
adhered  to  in  the  case  of  existing  corporations.  He  Penobscot  Bay 
Electric  Co.  (Me.)  856. 

SEMIPUBIiIC  TELEPHONE. 

Rates  for,  see  Rates,  47-49. 

SEPARATE  ACCOUNTS. 

Maintenance   of,    of    consolidated    companies,   see   Co:^ solid atioit, 
Merges  and  Saue,  1. 

SERVICE. 

I.  Jurisdictiotif  poxcers,  and  functions  of  Commisaions,  I— 4, 
II,  Extensions  of  service,  5—7. 
a.  Railroad,  S,  6. 
h.  Street  railways,  7. 

III.  Abandonment  of  service,  8,  0. 

a.  Electricity,  S. 

6.  Street  railtcays,  9. 

IV.  Discrimination   (see  Discrim^ination,  44:^^0)  • 
V.  Service  of  partictdar  utUitieSf  10^66, 

a.  Electricity,   10,   11. 

h.  Heating,  12^15. 

e.  Interurban  railways,  1S~^2. 

1.  Sanitation  of  cars,  16,  17. 

».  Seats,  18. 

a.  Transfers,    10. 

4.  Stops  at  city  streets,  20. 

6.  Baggage  and  express  service,  21,  22, 

d.  Railroads,  2a^^O. 

1.  In  general,  23,  24. 

2.  Passenger  train,  2S. 
8.  Car  equipment,  20. 

4.  Stations,  27-^9. 

(a)  Location,  27—31. 

(b)  Maintenance  of  agent,  aJ9— d4» 

(c)  Union  stations,   SS'^Q. 

5.  Bridges,  40. 

e.  Street  railways,  41. 
/.  Telephones,  42—46. 

1.  Classification,  42. 

2.  Location  of  instruments,  43. 

3.  Director;,  44. 

4.  Physical  connections,  46,  46. 
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g.  Water,    47^56. 

1.  In  general,  47— 4P. 

2.  Standards  of  service,  50. 

3.  Discontintiance  of  service,  51. 

4.  Tests  of  meters,  S2. 

5.  Expense  of  placing  meters,  53. 

6.  Private  oumership  or  rental  of  meters,  54,  6S» 
VI.  Payment,  56^63. 

a.  Security  and  deposit,  SO,  57, 
h.  Discount,  SS^eO. 

c.  Interest  on  delinquent  accounts,  01* 

d.  Enforcement,  62, 

e.  Liability  of  landlord,  63. 

Adequacy  of,  as  affecting  admission  of  competition,  see  Monopoly 

AND  Competition. 
Cost  of,  as  factors  to  be  considered  in  determining  reasonableness 

of  rates,  see  I^ates,  10,  11,  25. 
Value  of,  as  factor  to  bo  considered  in  determining  reasonableness  of 

rates,  see  Rates,  12. 

J.  Jurisdiction,  powers,  and  functions  of  Commission, 

1.  The  New  York  Commission  has  no  authority  to  require  railroad 
to  locate  a  statiop  upon  land  acquired  by  New  York  City  for  water 
supply  purposes,  no  definite  offer  of  such  land  having  been  made  by  the 
city.     Glenford  v.  Ulster  &  D.  R.  Co.   (N.  Y.)   1072. 

2.  The  New  York  Commission  has  jurisdiction  to  compel  a  railroad 
company  to  maintain  and  keep  in  repair  an  overhead  bridge  and  ap- 
proaches which  constitute  an  established  farm  crossing.  Wadsworth 
V.  Erie  R.  Co.   (N.  Y.)   402, 

3.  Under  the  Pennsylvania  Public  Service  Company  law,  §  1,  art. 
1,  and  §  13,  art.  3,  the  Commission  has  no  power  to  compel  a  public 
service  company  to  extend  its  facilities  beyond  the  territory  covered  by 
its  charter  or  amendments  thereto.  Scran  ton  v.  Scranton  R.  Co.  (Pa.) 
890. 

4.  The  Washington  Public  Service  Commission  has  no  authority  to 
approve  in  advaiice  the  abandonment  by  a  utility  of  a  part  of  its 
property  devoted  to  public  use,  the  jurisdiction  of  the  Commission 
extending  only  to  the  determination  of  the  question  whether  the  utility 
is  rendering  adequate  and  sufficient  service.  Day  v.  Tacoma  R.  &  P. 
Co.  (Wash.)   593. 

II,  Extensions  of  service* 

a.  Railroads. 

5.  In  determining  whether  a  certificate  of  public  convenience  for 
the  extensicNi  of  a  railway  line  shall  be  granted,  the  question  of  public 
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I'i-quirement  should  be  determined  by  taking  into  consideration  the  pop- 
ulation and  industries  to  be  served^  the  adequacy  of  existing  facilities, 
the  likelihood  that  the  proposed  construction  will  be  able  to  earn  a  rea- 
sonable return  on  the  investment  required  to  build  it,  and  the  desira- 
bility of  permitting  an  investment  in  a  public-service  enterprise  which  is 
not  shown  to  be  necessary.     Re  Reading,  B.  &  P.  K.  Co.  (Pa.)  117. 

6.  The  fact  that  individuals  are  willing  to  invest  and  solicit  the 
money  of  others  for  the  construction  of  a  railway  extension  is  not 
enough  to  justify  a  finding  that  such  extension  is  necesi<ary  or  proper 
for  the  safety,  accommodation,  convenience,  or  service  of  the  public; 
nor  is  the  approval  of  the  Pennsylvania  Commission  to  be  granted  be- 
cause certain  persons  in  the  localities  to  be  served  desire  the  construc- 
tion.   Re  Reading,  B.  &  P.  R.  Co.  (Pa.)   177. 

b.  Street  railways. 

7.  The  extension  of  the  tracks  of  a  utreet  railway  company  to  the 
city  limits,  a  distance  of  3,500  feot,  at  the  cost  of  $18,000,  and  the 
operation  of  cars  thereon  at  an  increase  in  operating  expenses  of  $17 
a  day,  was  held  not  justified  on  evidence  that  there  were  only  thirty 
houses  along  the  line  of  the  proposed  extension,  and  that  persons  resid- 
ing in  certain  settlements  ontside  of  the  city  limits  would  be  accom- 
modated, it  not  appearing  how  many  persons  trom  these  settlements 
used  the  line  of  the  railway  as  at  present  located,  or  would  use  it  as 
••xlcndtv!.     Scranton  v.  Scranton  R.  Co.   (Pa.)   890. 

III.  Ahandontnent  of  service. 

Jurisdiction  of  Commission  to  authorize  abandonment  of  service, 

see  Service,  4. 
Approval  of  lease  resulting  in  abandonment  of  service,  see  Leases. 

a.  Electricity, 

8.  An  electric  utility  was  authorized  to  discontinue  serving  the 
residents  of  a  toMm  with  electric  energy  where  it  appeared  that  the 
population  of  the  town  had  decj-eased  from  approximately  2,000  to  not 
to  exceed  300,  that  the  supply  of  mill  refuse  which  had  been  u^ed  for 
fuel  was  exhausted,  that  other  fuel  covild  not  be  obtained  at  a  cost 
sufficiently  low  to  permit  the  continued  operation  of  the  plant,  and 
that  the  generating  plant  was  much  to-D  large  to  supply  the  needs  of 
the  remaining  consumers.     Re  Loyalton  Electric  Light  Co.   (Cal.)   804. 

h.  Street  railways, 

9.  In  authorizing  the  abandonment  of  a  portion  of  the  lines  of 
aa  electric  railway  because  of  insufficient  patronage,  the  California 
Commission  ordered  the  company  to  maintain,  until  a  further  order 
of  the  Commission^  a  single  track  over  a  private  right  of  way,  and  to 
operate  over  this  line  sufficient  car  service  to  keep  a  clear  title  thereto, 
where  it  appeared  that  upon  the  abandonment  of  the  service  this  right 
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of  way  would  revert  to  a  land  company,  and  the  adjoining  residents 
protested  against  the  abandonment  of  the  track  because  of  the  fear 
that  undesirable  buildings  might  be  erected  thereon  to  the  detriment 
of  the  adjoining  property,  the  Commission  intimating  that  the  rail- 
way company  would  be  required  to  operate  the  car  only  for  such  time 
as  might  be  necessary  for  the  city  to  secure  title  to  the  right  of  way 
for  park  purposes.     Re  Pacific  Electric  R.  Co.  (Cal.)  784. 

IV,  Discrimination, 

See  Discrimination,  44-46. 

F.  Service  of  particular  utilities. 

a.  Electricity, 

10.  For  an  equal  expenditure  of  money,  more  illumination  for  street 
lighting  can  be  secured  by  a  municipality  from  four -ampere  luminous 
arc  lamps  of  700  candle  power  at  $46  per  lamp  per  year,  than  from 
type  C  Mazda  lamps  of  250  candle  power,  at  $37  per  lamp  per  year. 
Re  Jenkins  (Pa.)  895. 

11.  An  offer  to  install  and  furnish  "seventy-two  or  more  250  candle 
power  type  C  Mazda  lamps  with  street  hoods"  is  in  accordance  with 
the  specifications  in  an  advertisement  by  a  township  for  street  light- 
ing, requiring  the  furnishing  of  "72  or  more  Westinghouse  metallic 
flame  arc  lamps  or  any  other  modern  lighting  system  equally  as  good." 
Re  Jenkins  (Pa.)   895. 

h.  Heating, 

12.  Valves  connecting  mains  with  service  installations  of  a  company 
furnishing  heat  to  its  customers  should  be  under  the  control  of  the 
company,  and  kept  locked  by  it.  La  Crosse  v.  Wisconsin-Minnesota 
Light  &  P.  Co.  (Wis.)  421. 

13.  A  company  supply in^ir  heat  to  its  customers  should  have  the  right 
to  determine  the  ntimber  of  square  feet  of  radiating  service,  the  size 
of  the  supply  pipes,  the  location  of  radiators  and  pipes,  and,  in  general, 
should  either  install  all  services  or  approve  plans  when  the  work  of 
installation  is  performed  by  other  persons.  La  Crosse  ▼.  Wisconsin- 
Minnesota  Light  &  P.  Co.    (Wis.)  421. 

14.  A  power  company  was  required  to  pay  for  changing  from  a 
pneumatic  to  a  hydraulic  system  of  heat  regulation  in  cases  where  the 
owner  had  already  paid  for  the  pneumatic  installation.  La  Crosse  v. 
Wisconsin-Minnesota  Light  &  P.  Co.  (Wis.)  421. 

15.  A  public  service  corporation  will  not  be  allowed  to  discontinno 
heating  service  to  certain  patrons  on  the  theory  that  topographical 
conditions  render  it  impossible  for  the  company  to  furnish  such  service, 
where  it  appears  that  satisfactory  service  was  formerly  rendered  and 
that  the  company  is  about  to  enlarge  certain  of  its  mains  which  may 
result  in  materially  improving  the  service  on  the  lines  in  question;  but 
if  experience  should  demonstrate  that,  with  increased  main  Cte.pacity, 
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it  is  impracticable  to  render  adequate  service  on  any  part  of  the  sys- 
tem, the  matter  will  be  further  considered  upon  petition.  La  Crosse  v. 
Wisconsin-Minnesota  Light  &  P.  Co.  (Wis.)  421. 

c.  Interurhan  railway, 

1,  Sanitation  of  cars, 

16.  An  interurban  railway  company  which  maintained  smoking  com- 
partments in  its  cara  was  ordered  to  provide  cuspidors  for  the  use  of 
passengers  in  such  compartments.  Public  Utilities  Commission  v.  Den- 
ver &  Interurban  R.  Co.   (Colo.)  637. 

17.  An  interurban  railway  with  a  running  schedule  of  about  one  hour 
was  ordered  to  clean  certain  of  its  cars  which  were  in  operation  about 
eighteen  hours  a  day,  upon  their  arrival  at  the  terminal  point  during 
the  afternoon,  which  cleaning  was  to  be  done  in  addition  to  the  daily 
cleaning  which  the  railway  company  had  previously  been  doing.  Public 
Utilities  Commission  v.  Denver  &  Interurban  R.  Co.   (Colo.)  637. 

2,  Seats. 

18.  An  interurban  railway  with  a  running  schedule  of  about  one  hour 

was  ordered  t^  attach  a  trailer  to  its  t-ars  ujwn  leaving  the  starting 
pointj  and  upon  [eaving,  \\\  *^ithtT  direction,  a.  stution  about  midway  be- 
tween the  terminal  points^  whenever  the  seating  capacity  of  th*>  origirml 
c  ar  was  ftll€*d,  and  at  auch  otbt*r  tiinea  as  the  eonihRitor,  in  hia  disunition 
aikd  from  liis  cxpurieniM,  ha^  r^a^juii  to  ^mpk^l  a  congestod  oondithm  of 
travel  u|K>ii  til  at  Irtp.  Public  UtiUti^  CommtEiiaion  v.  Detiv«r  &  Inter- 
urban H,  Co.  (Colo.)  037. 

3.   Trmitifcr». 

19.  The  Californra  CommJaflion  does  not  look  with  favor  upon  n 
proposal  to  compel  a  carrier  to  is^aUfc*  transfers  which  will  be  hcm^nKl 
at  any  points  except  wbtTe  the  connc^titing  lines  cross  or  nn."^t;  nor 
should  earners  !>e  rc^quired  to  ianna  transfers  that  will  permit  |jassm^ 
geiH  prueUtally  to  futurn  to  th**ir  etartiug  iH^int.  Rt  Peuinsuh^r  11 
Co.   (lal.)    7tl3. 

#.  StopM  at  citu  'itrf'i'fi^. 

20.  An  intern  rbon  railway  whicL  had  not  b*:'en  stopping  it«  ear«  Im?- 
tweini  tht!  tHrnjinal  point  in  a  eity  and  the  city  Ijjnita  was  ufdivrtd  ^j 
stop  its  outbound  cnr^  at  certain  streets  for  the  eotivtiiiieoee  of  tiKluy 
suhurimn  paswfngers  wlio  di^airt*  to  take  the  cars  at  some  point  butwveo 
the  terminal  stop  and  t^e  city  limits,  Tublk  CtiHtiea  Uonuninr^iou  v^ 
Denver  &  Jnterurban  It,  to,   iColo>,l    tt'H* 

£1.  The  Colorado  Com  mi  as  ion  refused  to  rtM^uirt;  an  init^rurli«ti  rail- 
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way  to  install  baggage  service  for  the  convenience  of  its  passengers, 
where  it  appeared  that  a  steam  railroad  operated  between  all  of  the 
towns  through  which  the  interurban  railway  pasned,  and  that  an  ar- 
rangement could  be  made  between  the  steam  railroad  and  the  interurban 
road  whereby  the  purchaser  of  a  ticket  upon  the  latter  could,  by  paying 
a  small  sum  in  addition,  check  his  baggage  over  the  steam  road.  Public 
Utilities  Commission  v.  Denver  &  Interurban  R.  Ck>.  (Colo.)  637. 

22.  The  Colorado  Commission  refused  to  require  an  interurban  rail- 
way to  install  an  express  service  upon  its  road,  where  a  steam  railroad 
operated  between  all  the  stations  through  which  the  interurban  railroad 
operated.  Public  Utilities  Commission  v.  Denver  ft  Interurban  R.  Co. 
(Colo.)  637. 

d.  RaUroads, 

1,  In  general. 

23.  The  duty  of  a  railroad  corporation  to  provide  fit  and  suitable 
roadbeds  and  tracks  and  rolling  stock  may  be  distinguished  from  the 
duty  to  provide  station  and  depot  agencies  along  its  line  of  road.  The 
one  is  an  essentially  higher  and  more  important  duty  than  the  other. 
In  the  latter  case  the  fact  that  the  performance  of  the  duty  will  be 
unremunerative  may  be  considered  in  determining  the  reasonableness 
of  the  order  requiring  it  to  be  performed.  State  ex  rel.  Railroad  Comrs. 
V.  Florida  East  Coast  R.  Cx).   (Fla.)   207. 

24.  The  Commission  cannot  require  a  railroad  company  which  had 
been  required  to  relocate  its  tracks  because  of  the  taking  by  the  city 
of  New  York  for  reservoir  purposes  of  a  large  tract  of  land  including 
land  occupied  by  the  company,  to  do  more  than  fairly  serve  the  new 
territory  under  all  of  the  circumstances  and  conditions  created  by 
the  relocation  of  its  line,  merely  because  it  had  received  damages  for 
the  taking  of  its  property.  Glenford  v.  Ulster  ft  D.  R.  Co.  (N.  Y.) 
1072. 

2.  Passenger  trains, 

26.  The  New  Jersey  Board  of  Public  Utility  Commissioners  will 
not  order  a  railroad  company  to  change  the  time  of  a  train  operated 
on  a  certain  schedule  for  many  years,  giving  adequate  service  to  the 
public  generally,  in  order  to  accommodate  nonresident  high -school 
pupils,  nor  will  it  order  a  special  train  to  be  run  for  that  purpose  in 
the  face  of  testimony  that  a  financial  loss  would  be  entailed  and  that 
a  movement  of  this  kind  would  be  dangerous  and  highly  undesirable 
from  an  operating  standpoint  and  because  of  the  interference  with  the 
movement  of  the  trains  upon  the  main  line.  Board  of  Education  v. 
Central  R.  Co.  (N.  J.)  399. 

S,  Car  equipment, 

26.  A  carrier  should,  in  the  performance  of  its  common-law  and 
statutory  duty  to  furnish  sufScient  and  suitable  cars  for  the  trans- 
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portation  of  freight,  fumieh  grain  doors  and  bulkfaeads  for  the  pro- 
tection of  fruits,  vegetables,  and  salt  which  is  offered  for  transporta- 
tion in  bulk.     Sterling  Salt  Go.  v.  Pennsylvania  R.  Co.  (N.  Y.)   1093. 

4.  Stati<m», 

(a)   Location, 

27.  Upon  an  application  for  an  order  requiring  a  railroad  company 
to  erect  and  nuiintain  a  station  at  a  designated  point  which  was  upon 
land  belonging  to  the  city  of  New  York,  the  Commission  directed  the 
respondent  railroad  company  to  endeavor  to  reach  an  agreement  with 
the  city  of  New  York  for  the  location  of  a  station  upon  its  land,  and, 
in  case  of  failure  to  reach  such  an  agreement,  to  locate  the  station 
upon  a  point  proposed  by  the  respondent.  Glenford  v.  Ulster  &  D.  R. 
Co.   (N.  Y.)  1072. 

28.  Upon  the  relocation  of  a  railroad  line  rendered  necessary  by 
the  taking  of  its  land  by  a  city  for  reservoir  purposes,  the  Commis- 
sion ordered  the  railroad  company  to  show  a  telegraph  office  as  a  sig- 
nal station  upon  its  time  table,  and  to  sell  tickets  and  to  check  bag- 
gage to  and  from  that  station,  and  to  provide  facilities  for  the  aooom- 
modation  of  its  express  service,  using  the  telegraph  office  rooms  for  the 
present  season,  adding  thereto  only  such  additional  temporary  shelter 
as  may  be  actually  required  to  handle  the  passei^er,  baggage,  and  ex- 
press traffic,  both  the  petitioners  and  the  respondents  being  given  the 
privilege  of  showing  at  the  end  of  the  season  what  was  necessary  in 
the  way  of  station  facilities  at  that  point.  Glenford  v.  Ulster  &  D.  B. 
Co.  (N.  Y.)  1072. 

29.  Upon  the  relocation  of  a  railroad  rendered  necessary  by  the  tak- 
ing of  its  land  by  a  city  for  reservoir  purposes,  the  location  of  a  sta- 
tion at  the  place  requested  by  the  complainant  was  denied  by  the  Com- 
mission, it  appearing  that  the  territory  naturally  tributary  to  that 
location  was  very  thinly  populated  and  many  of  the  complaint  signers 
would  be  adequately  served  by  a  station  ordered  established  at  another 
point.    Glenford  v.  Ulster  &  D,  R.  Co.  (N.  Y.)  1072. 

30.  The  Missouri  Commission  will  not  require  a  railroad  company  to 
erect  a  depot  upon  the  site  desired 'by  the  complainants,  where  the 
site  proposed  by  the  company  is  adeqiuite  for  the  reasonable  accom- 
modation of  the  public.    Bradford  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo.)  866. 

31.  A  street  with  a  width  of  about  50  or  60  feet  was  held  to  be 
sufficient  to  afford  means  of  access  to  a  depot,  and  to  accommodate 
properly  all  travel  to  and  from  it  in  a  city  having  about  6,000  inhabi- 
tants.   Bradford  v.  St.  Louis  ft  S.  F.  R.  Go.  (Mo.)  865. 

(h)   Maintenance  of  agent. 

32.  The  revenue  on  freight  received  and  forwarded  is  the  controlling 
factor  when  the  question  of  the  necessity  of  an  agency  at  a  railroad  de- 
pot is  at  issue,  but  the  distribution  of  earnings  must  also  be  *' 
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into  consideration.    Arrow  Creek  v.  Chicago,  M.  &  St.  P.  R.  Co.  (Mont.) 

73. 

33.  Where,  in  an  application  by  the  Railroad  Commisaionors  for  a 
writ  of  mandamus  to  compel  a  railroad  corporation  to  establish  and 
maintain  an  agency  station  at  a  certain  point  on  the  line  of  its  rail- 
road, it  appears  in  the  return  of  the  respondent,  which  was  demurred 
to  by  the  relators,  that  the  railroad  is  operated  at  a  loss,  that  its 
stockholders  receive  no  dividends,  that  there  is  no  sinking  fund,  that 
its  Income  is  not  sufficient  to  pay  the  interest  which  it  is  obligated 
to  pay  on  its  bonds,  that  the  present  value  of  the  railroad  properties  is 
greater  than  its  bonded  indebtedness  and  par  value  of  its  capital  stock, 
and  that  to  establish  the  agency  would  entail  further  financial  loss  on 
the  company,  and  that  the  amplest  accommodation  for  the  business 
the  road  receives  exists  at  the  point  where  the  order  directs  the  sta- 
tion to  be  established  and  maintained, — the  order  of  the  Railroad  Com- 
missioners will  be  deemed  to  be  unreasonable,  and  the  demurrer  to  the 
return  will  be  overruled.  State  ex  rel.  Railroad  Comrs.  v.  Florida  East 
Coast  R.  Co.  (Fla.)  207. 

34.  Where,  in  an  application  by  the  Railroad  Commissioners  for  a 
writ  of  mandamus  to  compel  a  railroad  corporation  to  establish  and 
maintain  an  agency  station  at  a  certain  point  on  its  line  of  railroad, 
it  appears  in  the  return  of  the  respondent,  which  was  demurred  to 
by  the  relators,  that  no  testimony  was  taken  by  the  Railroad  Com- 
missionen  to  show  any  necessity  for  the  establishment  of  sucli  a^ncy, 
that  no  witnesses  were  examined,  that  there  was  no  evidence  oefore 
the  Commissioners  of  any  delay  on  the  part  of  the  respondent  in  han- 
dling, receiving,  or  delivering  freight  at  the  said  point,  and  that  the 
order  was  made  without  evidence  as  to  the  necessity  for  establishing 
such  an  agency, — it  will  be  deemed  that  such  an  order  was  not  made 
in  due  course  of  law,  and  is  subject  to  be  set  aside.  State  ex  rel.  Rail- 
road Comrs.  V.  Florida  East  Coast  R.  Co.  (Fla.)  207. 

(c)    Union  stations. 

36.  The  phrase  "public  convenience  and  necessity"  as  used  in  the 
Wisconsin  statute  relative  to  the  construction  of  union  stations  (Wis. 
Stat.  §  1797-9,  subsec.  2)  connotes  the  thought  of  reasonableness,  and 
means  more  than  some  convenience  to  some  of  the  traveling  public,  but 
is  not  to  be  given  the  absolute  sense  of  something  indispensable.  Mc- 
Millan v.  Chicago  &  N.  W.  R.  Co.  (Wis.)  68. 

36.  The  word  "practicable"  as  used  in  the  Wisconsin  statute  rela- 
tive to  the  construction  of  union  stations  (Wis.  Stat.  §  1797-9,  subsec. 
2)  is  not  usod  in  the  sense  of  physically  possible,  but  in  the  sense  of 
being  feasible,  lawful,  and  reasonably  convenient.  McMillan  v.  Chicago 
ft  N.  W.  R.  Co.   (Wis.)   58. 

37.  That  the  construction  of  a  union  station  in  a  city  would  attract 
to  the  city  passengers  desiring  to  transfer  from  one  railroad  to  an- 
other has  but  little  bearing  upon  the  question  of  public  convenience,  ade- 
quate transfer  privileges  being  afforded  at  other  points.  McMillan  ▼. 
Chica^  &  N.  W.  R.  Co.  (Wis.)  58. 
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38.  That  the  construction  of  a  union  station  in  a  city  would  obviate 
the  necessity  of  the  city's  keeping  up  more  than  one  street  leading  to 
the  station  has  but  little  bearing  upon  the  question  of  public  conven- 
ience.   McMillan  v.  Chicago  &  X.  W.  R.  Co.  (Wis.)  58. 

39.  The  Commission  refused  to  order  the  construction  of  a  union 
station  by  two  railroads,  where  the  cost  thereof  would  exceed  by  $40,- 
000  the  cost  of  new  separate  stations  which  the  Commission  ordered 
built,  one  of  which  would  reasonably  and  adequately  serve  over  80  per 
cent  of  all  passengers  desiring  to  transfer  from  one  road  to  the  othi^r. 
McMillan  v.  Chicago  &  N.  W.  R.  Co.  (Wis.)  58. 

5.  Bridges, 

40.  A  railroad  company  may  be  compelled  to  repair  and  maintain 
a  bridge  for  the  benefit  of  the  public  and  of  industries  at  a  certain 
point,  although  the  bridge  was  constructed  by  the  railroad  company 
under  an  agreement  with  a  lumber  company  that  the  latter  would  l)car 
the  entire  costs  of  construction  and  maintenance.  Spooner  v.  Canadian 
Northern  R.  Co.   (Minn.)   S59. 

e.  Street  railways, 

41.  A  street  railway  is  not  rendering  reasonably  snflicient  service 
where  passengers,  in  order  to  complete  their  trip,  are  compelled  to 
transfer  on  an  unpaved  street,  regardless  of  conditions  of  mud  or 
weather,  from  the  regular  car  to  a  '^set-back"  car.  Kelly  v.  Bangor 
R.  &  Electric  Co.  (Me.)   493. 

/.  Telephones, 

1.  Classification, 

42.  A  telephone  company  was  required  to  furnish  the  South  Dakota 
Board  of  Railroad  Commissioners  within  thirty  days  of  the  date  of  the 
order,  information  as  to  why  it  had  failed  to  classify  its  service  and 
establish  a  different  rental  charge  for  business  telephones  than  for 
residence  telephones.     Re  Social  Teleph.  Co.   (S.  D.)   100. 

2,  Location  of  instrxtmcnts, 

43.  The  Missouri  Commission  refused  to  issue  a  general  order  regu- 
lating the  location  of  telephones  in  rebidences  on  the  ground  tliat  the 
circumstances  in  each  individual  case  miglit  have  a  material  bearing 
on  the  proper  placing  of  such  phones.  Simms  v.  Columbia  Teleph.  Co. 
(Mo.)  366. 

3.  Directory. 

44.  A  telephone  company  was  ordered  to  issue  its  directory  at  least 
once  a  year,  to  make  it  6  x  9  inches  in  size,  to  publish  such  rules,  regu- 
lations, and  general  information  as  it  desired  upon  the  front  and  back 
flyleaves  and  to  restrict  advertisements  to  cover  pages,  additional  fly- 
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leaves,  and  to  1  inch  of  space  at  top  and  bottom  of  all  otber  pages,  all 
advertising  appearing  in  the  section  reserved  for  the  alphabetical  list 
of  subscribers  to  be  inclosed  within  a  ruled  border,  which  shall  appear 
on  all  pages  in  such  section.  Stebbins  v.  Gothenburg  Teleph.  £xch. 
(Neb.)  41. 

4,  Physical  connection, 

45.  In  ordering  physical  connection  between  the  lines  of  two  tele- 
phone companies  for  toll  service,  the  company  applying  for  such  con- 
nection was  required  to  guarantee  the  payment  of  all  toll  charges  for 
messages  originating  on  its  line,  reversed  messages  to  be  considered  aa 
originating  at  the  station  or  telephone  instrument  where  delivered. 
Missouri  Valley  Teleph.  Co.  v.  Dakota  C.  Teleph.  Co.  (S.  D.)   183. 

46.  Physical  connection  between  the  lines  of  two  telephone  compa- 
nies, for  the  purpose  of  affording  long-distance  toll  service  to  the  sub- 
scribers of  the  junior  company  over  the  lines  of  the  other  company,  was 
ordered  to  be  made  only  at  a  point  at  which  there  was  no  local  com- 
petition, it  appearing  that  the  connection  could  not  be  made  at  other 
exchanges  located  at  competing  points  without  irreparable  injury  to 
the  business  of  the  senior  company.  Missouri  Valley  Teleph.  Co.  v. 
Dakota  C.  Teleph.  Co.  (S.  D.)  183. 

g.  Water. 

1.  In  general. 

47.  A  water  company  furnishing  water  under  flat  rates  may  require 
the  consumer  to  confine  tbe  use  of  water  to  reasonable  quantities,  and 
for  the  purposes  prescribed  in  the  Commission's  rules.  Arizona  Corp. 
Commission  v.  Morenci  Water  Co.  (Ariz.)   525. 

48.  A  water  company  may  institute  such  rules  as  will  prevent  a 
paying  consumer  furnishing  water  regularly  to  a  nonpaying  consumer. 
Arizona  Corp.  Commission  v.  Morenci  Water  Co.  (Ariz.)   625. 

49.  The  Missouri  Commission  refused  to  require  a  water  company 
to  deliver  water  to  consumers  at  the  curb  line  instead  of  at  the  main 
in  the  middle  of  the  street.  Joplin  v.  Joplin  Waterworks  Co.  (Mo.) 
138. 

2.  Standards  of  service. 

50.  Kules  prescribing  standards  for  water  service,  and  providing  for 
the  testing  of  meters,  inspection  of  hydrants,  and  otherwise  regulating 
the  service  of  water  utilities,  were  adopted  by  the  New  Hampshire  Com- 
mission, and  made  effective  on  July  1,  1915.  Re  Standards  for  Water 
Service  (N.  H.)  677. 

d.  Discontinuance  of  service. 

51.  The  rule  of  a  water  company  permitting  a  charge  of  $1  for  re- 
storing service  which  has  been  discontinued  for  nonpayment  was  held 
reasonable.     Joplin  v.   Joplin  Waterworks  Co.    (Mo.)    138. 


Digitized  by  LjOOQ IC 


INPEX.  1199 

SERVICE — continued. 

4.  Tests  of  meters. 

52.  Complaint  that  water  meters  are  inaccurate  and  unreliable  ia 
not  sustained  where,  upon  a  test  of  the  only  meter  specifically  com- 
plained of,  it  was  shown  to  register  99.3  per  cent  of  the  water  passed. 
Public  Service  Commission  ex  rel,  Bremerton  v.  Garrison-Fisher  Ca 
(Wash.)  596: 

5.  Expense  of  placing  meters. 

53.  A  regulation  of  a  city  operating  a  municipal  water  plant  which 
requires  a  conBumer,  when  a  meter  is  attached  at  his  request,  to  pay 
the  cost  of  the  meter  and  the  expense  of  the  attaching  it  and  keeping 
it  in  good  repair,  ia  unjust  and  luureasonable^  Apple  t.  Brazil  (Ind.) 
561. 

0.  Private  oumership  or  rental  of  m,eters. 

54.  A  regulation  by  a  city  operating  a  municipal  water  plant,  re- 
quiring consumers  to  provide  themselves  with  meters  to  be  procured 
from  the  city,  is  unjust  and  unreasonable.    Apple  v.  Brazil  (Ind.)  561. 

55.  A  r^ulation  of  a  city  operating  a  municipal  water  plant,  which 
requires  consumers  to  pay  rental  for  meters  when  furnished  by  the 
city,  is  unjust  and  unreasonable.     Apple  ▼.  Brazil  (Ind.)  561. 

VI.  Bayment. 

'a.  Security  and  deposit. 

56.  The  practice  of  a  telephone  company  of  requiring  applicants  for 
service  to  make  a  deposit  of  $3  to  establish  credit  with  the  company  was 
ordered  discontinued,  it  being  deemed  unreasonable  in  view  of  the  fact 
that  the  utility  was  rendering  service  on  an  unlimited  or  flat-rate  basia 
Mattoon  v.  Coles  County  Teleph.  &  Teleg.  Co.   (HI.)   660. 

57.  The  practice  of  a  telephone  company  of  requiring  a  deposit  of 
$3  upon  the  installation  of  a  telephone,  such  deposit  to  be  forfeited 
if  the  service  is  not  continued  for  a  year,  was  ordered  to  be  discon- 
tinued as  unreasonable,  and  in  lieu  thereof  the  company  was  per- 
nHtted  to  charge  for  three  months  in  advance  as  a  condition  precedent 
to  the  installation  of  a  telephone,  and  to  require  thereafter  one  month'ft 
advance  payment  for  a  continuation  of  the  service,  such  rule  to  apply 
to  the  company's  city  exchange,  and  to  be  taken  as  not  necessarily 
applicable  to  other  companies  under  different  circumstances.  3imin8  y, 
Columbia  Teleph.  Co.  (Mo.)  366. 

h.  Discounts 

58.  A  discount  of  1  per  cent  for  prompt  payment  of  bills  is  un- 
objectionable though  a  discount  of  not  exceeding  10  per  cent  is  pref« 
erable,  but  a  "size  of  bill  discount"  which  is  in  the  nature  of  a  dia- 
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count  for  quantity  is  objectionable  in  that  it  may  result  in  discrimi- 
nation.    Commercial  Club  v.  Missouri  Public  Utilities  Co.   (Mo.)   1017. 

59.  Permission  was  given  a  telephone  company  filing  its  schedule 
of  rates,  to  add  to  each  class  of  service  for  telephone  rentals  the  sum  of 
25  cents,  which  amount  was  ordered  to  be  deducted  from  the  telephone 
rental  to  be  paid  when  and  only  when  the  rental  rate  should  be  paid 
on  or  before  the  10th  day  of  tlie  current  month.  Re  Dakota  Cent.  Telepiu 
Co.  (S.  D.)  731. 

60.  The  Arizona  Commission  refused  to  permit  a  water  company  to 
increase  rates  authorized  by  the  Commission  by  10  per  cent  for  the 
purpose  of  making  a  discount  for  prompt  payment.  Arizona  Corp. 
Commission  v.  Morenci  Water  Co.   (Ariz.)   525. 

o.  Interest  on  delinquent  accounts, 

61.  A  gas  and  electric  company  was  denied  authority  to  charge  in- 
terest on  delinquent  accounts,  as  such  a  system  would  increase  the 
delinquent  account,  and  the  company  was  protected  by  its  power  to 
discontinue  service  for  nonpayment  as  prescribed  by  the  order  of  the 
Commission,  docket  No.  112,  May  1,  1915.  Re  Tucson  Oms,  £.  L.  ft  P. 
Co.  (Ariz.)  432. 

d.  BnforcetnetU. 

62.  A  water  company  was  authorized  to  amend  a  rule  so  as  to  per- 
mit the  discontinuance  of  service  for  nonpayment  of  charges  upon  forty- 
eight  hours*  noti<;e.    Joplin  v.  Joplin  Waterworks  Co.  (Mo.)  138. 

e.  Liability  of  landlord,  ^^^ 

63.  A  water  company  may  make  such  arrangements  with  the  own- 
ers of  buildings  as  will  insure  the  prompt  payment  of  water  bills  in- 
curred by  the  tenants  of  such  buildings.  Arizona  Corp.  Commission 
V.  Morenci  Water  Co.  (Ariz.)  526. 

SEBVICfi  INSTAI.I.ATIONS. 

Control  over,  by  heating  company,  see  Service,  12,  13. 

SEBVICE8. 

Rate  of  depreciation  of  water  services,  see  Depreciation,  13. 

SET-BACK  OAR. 

Adequacy  of  street  car  service  rendered  by  means  of,  see  Sebvicc, 
41. 

SETTLEMENT. 

Effect  of  settlement  In  good  faith  on  riijht  of  carrier  to  recover 
from  shipper  difference  between  rates  charged  and  proper 
rates,  see  Hepabation,  '  4. 
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SHIPPER. 

Recovery  by  carrier  from,  of  difference  between  amount  charged 
and  collected  and  proper  rate,  see  Reparation,  4,  6. 

SHIPS. 

As  public  utility,  see  Public  Utklitibs,  5. 
Reasonableness  of  shipping  rates,  see  RaT£S,  36. 

SHORTAGE. 

Of  Inventory,  consideration  to  be  given  to,  in  fixing  return,  see 
Return,  12. 

SHORT  TIME  SERVICE. 

Telephone  rates  for,  see  Rates,  53. 

SIDINGS. 

General  demurrage  rules  as  applicable  to  cars  on,  see  Railroads,  3. 

SIGNS. 

Warning  signs  at  crossings,  see  Railroads,  2, 

SINGLE  MEN. 

Per  capita  for  water  to,  as  discrimination,  see  Discrimination,  43. 

SINKING  FUND. 

Appropriation  to  and  reserves  of,  not  to  be  carried  into  surplus 
account,  see  Accounting,  6. 

SUPWAY.  ^ 

Rate  of  depreciation  of,  see  Depreciation,  10. 

SMOKING  COMPARTMENTS. 

On  interurban  cars  to  be  provided  with  cuspidors,  see  Service,  16. 

SPECIAL  DAYS. 

Reasonableness  of  rates  on  interurban  railway,  not  to  be  determined 
by  reduced  rates  given  on,  see  Rates,  22. 

SPECIAL  TRAIN. 

Apportionment  of  railroad  traffic  between  night  and  day  service 
to  determine  reasonableness  of  fares  for,  see  Apportionment, 
1. 

SPECIFICATIONS. 

For  street  lighting,  offer  in  accordance  with,  see  Service,  11. 

SPECIFIC  PERFORMANCE. 

Of  contracts,  power  of  Commission  to  enforce,  see  Commissionb,  23; 

STANDARDS. 

Of  water  service,  see  SEBVia%  M» 
P.U.R.'15C.— 76. 
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STATE  REGULATION. 

Of  interstate  commerce,  see  GoiOiBBCB. 

STATIONS. 

Requiring  interstate  trains  to  stop  at  designated  stations  as  burden 
on  interstate  commerce,  see  Ck)MMEBCB,  2. 

Jurisdiction  of  Commission  over  station  facilities,  see  Commis- 
sion, 1. 

Maintenance  and  location  of  by  railroad,  see  Sebvice,  27-39. 

Maintenance  of  agent  at  railroad  station,  see  Service,  32-34. 

STATUTES. 

Statutory  construction  as  question  for  United  States  supreme 
court  or  state  court,  see  Appeial  and  Review,  7. 

Failure  of  utility  to  take  statutory  steps  to  review  order  on  right 
to  be  heard  on  mandamus  to  enforce,  see  Appeal  and  Review, 
3,  4. 

Construction  of  Maine  statute  as  to  apportionment  of  cost  of 
bridges,  see  Appobtionment,  9. 

Jurisdiction  of  Commission  to  determine  validity  of,  see  Commis- 
sions, 14,  16. 

Construction  of  Georgia  Public  Utility  Act  to  embrace  regulation 
of  automobiles,  see  Commissions,  10,  11. 

Of  Philippine  Islands  relative  to  depreciation,  see  Defbbciation, 

1,  2,  6. 
Construction  of  Wisconsin  statute  relative  to  the  construction  of 

union  station,  see  Service,  35,  36. 
Requirement  of   South  Dakota   Statute  as  to  filing  of  contract 

made   by  telephone  company,   see  Telephones,   1. 
Retroactive  effect  of  Washington  statute  relative  to  ta'^'fttion,  see 

Valuation,  9. 

STEAM  LAUNCHES. 

Rate  of  depreciation  of,  see  Depreciation,  10. 

STEAMSHIPS. 

Rate  of  depreciation  of,  see  Depreciation,  10. 

STEEL  MOTOR  U^XTNCHES. 

Rate  of  depreciation  of,  see  Depreciation,  10. 

STEEL  POLES. 

Substitution  of  steel  poles  for  wooden  as  operating  expcofl^  les 
Return,  16. 

STEPS. 

Height  of  street  car  steps,  see  Stbebt  Railways,  3. 
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STOCK. 

See  Sboubttt  Issrss. 

Proportion  of,  to  bonds,  see  Secitbitt  Issues,  15. 
Issuance  of,  at  less  than  par  value  by  utility  earning  fair  returui 
see  Seoubitt  Issttes,   18. 

STOCK  DIVIDENDS. 

Issuance  ol,  instead  of  cash,  see  Secxtsity  Issues,  9. 

STOCKHOZ.DERS. 

Objections  of  minority  stockholders  not  available  to  prevent  re- 
organization of  utilities,  when,  see  Con  scud  ation,  Mebgeb 
AND  Sale,  7. 

Depreciation  account  as  protection  to,  see  DEPBECiATiGir,  3. 

Reduced  rates  to,  as  discrimination,  see  DiscBi:mNATiON,  9-14. 

Powers  and  rights  of  stockholders  of  irrigation  companies,  sea 
Ibbigation,  1-3. 

STOCK  IN  TRADE. 

Allowance  for^  in  valuation,  see  Valuation,  26,  27. 

STOPS. 

At  city  streets  by  interurban  railways,  see  SEBViCfB,  20. 

STORAGE. 

Of  water,  adaptability  of  land  for  purpose  of,  as  affecting  valii* 
ation,  see  Valuation,  37. 

STREET  LIGHTING. 

Effect  of  awarding  contract  for,  to  new  company,  see  Monopolt 

AND   Ck>HFETITION,  6. 

Validity  of  contract  for,  see  Municipalities,  1. 

Offer  in  accordance  with  specifications,  see  Sebviob,  11. 

STREET  RAILWAY. 

Distinction  between  railroads  and,  as  question  for  United  States 

Supreme  Court,  see  Appeal  and  Review,  7. 
Apportionment  of  cost  of  bridge  over,  see  Appobtionment,  9. 
Apportionment  of  cost  of  crossing  of  street  railway  by  steam  rail' 

road,  see  Apportionment,  11,  12. 
Capacity  of  regulation  of  jitneys  operating  in  competition  witb, 

see  Automobiles,  1. 
Depreciation  of,  see  Depreciation. 
Rates  for,  see  Rates,  36-38. 
Place  for  keeping  records  of,  see  Records,  1. 
Power  of  Commission  to  compel  the  extension  of  street  railway 

by,  beyond  territory  covered  by  charter,  see  Servicb,  3. 
Extension  of  service  by,  see  Service,  7. 
Abandonment  of  service  by,  see  Sesvice,  9. 
Service  by,  see.  Service,  41. 
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1.  Compensation  paid  by  a  street  railway  for  the  use  of  a  county 
bridge  is  not  a  ''tax/'  but  may  be  imposed  for  a  distinct  and  unusual 
use,  requiring  a  more  expensive  structure  than  the  ordinary  use  by 
the  public  demands,  for  the  additional  cost  is  for  the  benefit  of  a 
private  enterprise  in  excess  of  the  public  need  and  for  which  it  should 
pay  a  reasonable  compensation.  Public  Service  R.  Co.  v.  Public  Util- 
ity Comra.  (N.  J.)  224. 

2.  A  street  railway  was  required  to  install  "terminal  boxes"  in 
manholes  instead  of  on  poles,  although  the  cost  of  such  installation 
was  considerably  greater,  where  it  appeared  that  it  was  the  policy  of 
the  city  in  which  the  railway  was  located  to  improve  its  streets  by 
the  removal  of  unsightly  and  unnecessary  obstructions.  Re  Connecti- 
cut Co.    (Conn.)    332. 

3.  While  an  order  of  the  New  Jersey  Commissioners,  with  reference 
to  new  cars,  provided  that  the  first  step  should  not  exceed  15  inches  in 
height,  it  was  held  that  the  company  was  not  warranted  in  spending  a 
large  sum  of  money  to  reconstruct  all  its  existing  cars  so  that  the  steps 
should  not  exceed  that  height,  since  such  a  sum,  if  available,  would  be 
of  more  benefit  to  the  public  if  invested  in  new  cars.  Davidson  y. 
Public  Service  R.  Co.   (N.  J.)  168. 

STREETS. 

V^acation  of,  see  Municipalities,  3. 

Cost  of  removing  poles  and  wires  from  streets  to  alleys,  as  operat- 
ing expense,  see  Reiurn,  1.5. 

Width  of,  suflScicnt  for  location  of  station,  see  Service,  31. 

Excavating  and  filling,  allowance  of  cost  of  in  valuation  of  strtvt 
railway  property,  see  Valuation,  34. 

Allowance  of  cost  of  taking  up  and  replacing  street,  in  valuation 
proceedings,  see  Valuation,  35. 

STRUCTURES.  • 

Allowance  of  percentage  for  overhead  expenses  on,  see  Valuation, 

21. 

SUBSCRIBERS. 

Not  to  be  permitted  to  furnish  extension  telephones,  see  Tks^ 

PHONICS,  4. 

SUBURBAN  SERVICE. 

Rates  on,  not  comparable  with  main  line  rates,  see  Dibobiioha- 
TION,  27. 

SUFFICIENCY. 

Of  complaint,  see  Pleading. 
Of  service,  see  Skbvice. 

SUMMER  RESORTS. 

Blanket  rates  of  interurban  railway  to,  as  discriminatloiiy  set 
Discrimination,  19-21. 
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Allowance  for,  in  valuation,  see  Valuation,  18,  19. 

SXTPERSEDED  PROPERTY. 

Valuation  of,  see  VALrATiox,  30. 

SUPPUES. 

Allowance  for,  in  valuation,  see  Valuation,  26,  27. 

8xrRPi.xrs. 

Capital  losses  not  to  be  credited  to,  see  Accounting,  7. 
Utilities  entitled  to  enjoyment  of,  see  Public  Utilities,  1. 
Allowance  for,  in  considering  operating  expenses,  see  Retubn,  12 

8WITCHINO. 

Charge  for  internal  switcliing  as  discriminatory,  see  Discbimina- 
tion,  30. 

8WIT0HIXO  RURAL  8fiRVICE. 

Telephone  rates  for,  see  Rates,  62. 

TAKING. 

Right  of  Commission  to  take  property  without  due  process,  see 
Commission,  3. 

TANGIBLE  PROPERTY. 

Valuation  of,  soo  Vamation,  26-50. 

TAPPING  MAINS. 

"Pep  for.  801'  Rates,  68. 

TARIFFS. 

FailMrc  to  files  as  pround  for  ordering  refund  of  rates,  see  Repa* 

RATION,    1. 

TAXATION. 

Method   of  taxing   railroad   not   in   violation   of   equal  protection 

claiiao,  see  Constiiutional  Law,  3. 
Wlicn  assoRsment  for  purpose  of,  will  not  be  set  aside,  see  COUBTB, 

1. 
Valuation  of  utility  property  for  purposes  of,  see  Valuation,  7-9. 

TAXES. 

Compensation   paid   by   street  railway   for   use   of   county  bridge 

not  a  tax,  see  Strekt  Kailways,  1. 
During  construction,  allov/ance  for.  In  valuation,  see  VaLttation, 

21. 

TAXIGABS. 

Duty   of  regulating  not  imposed  upon   Commission,   see  Commis- 

SKiNS,   31. 
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TEAMS. 

Allowance  for  engineering  in  valuation  of,  see  Valuation,  18. 

TELEPHONE  DIRECTORY. 

Form  and  time  of  issue  of,  see  Sebvice,  44. 

TELEPHONES. 

Accounting  by  telephone  company,  see  Accounting. 

Apportionment  of  earnings  and  expenses  of  physical  connection, 
see  Apportionment,  7,  8,  13,  14. 

Depreciation  of  plant,  see  Depbbciation. 

Discrimination  in  rates  of,  see  Difi chimin ation  generally,  and  par- 
ticularly 33-40,  46. 

Discrimination  in  service  afforded  by  means  of  physical  connection, 
see  Discrimination,  46. 

Installation  of  instrument  in  depot  free  of  charge  as  discrimina- 
tion, see  Discrimination,  17. 

Intercorporate  relations  of  telephone  companies,  see  iNxisacoEPO- 
batb  Relations,  1,  4. 

Rates  for,  see  Rates  generally,  and  particularly  39-62. 

Return  of  telephone  company,  see  Return  generally,  and  particu- 
larly 23,  28. 

Service  by,  see  Sebvige,  42-46. 

1.  All  agreements  and  contracts  of  every  kind  between  telephone 
companies  of  South  Dakota  and  every  person,  firm,  corporation,  or 
municipality,  in  any  manner  affecting  the  conduct  of  the  telephone 
business,  are  required  by  statute  to  be  in  writing  and  filed  in  the  oflSce 
of  the  Board  of  Railroad  Commissioners,  failure  to  comply  therewith 
subjecting  the  offender  to  a  fine  of  not  less  than  $200  or  more  than 
$1,000.     Re  Social  Teleph.  Co.  (S.  D.)   106. 

2.  Upon  ordering  physical  connection  between  two  telephone  com- 
panies, the  CommissicoL  must  make  just  provision  for  the  payment  of 
the  cost  of  installing  the  physical  connection,  for  the  reasonable  regu- 
lation of  conversation  so  as  to  prevent  interference  between  the  first 
company  and  other  connecting  lines,  and  for  such  reasonable  joint 
rates  or  toll  as  will  be  appropriate  between  the  connecting  companies. 
State  ex  rel.  Public  Service  Commission  v.  Skagit  River  Teleph.  A 
Teleg.  Co.    (Wash.)    902. 

3.  The  construction  of  a  telephone  exchange  constituting  a  public 
utility,  by  a  group  of  individuals  who  previously  had  owned  merely 
certain  pole  lines  and  wires,  is  the  construction  of  a  new  plant  or 
facility  so  that  a  certificate  of  public  convenience  and  necessity  is 
required  under  IllinoiB  Public  Utility  Conunission  Act,  §  55,  providing 
that  no  public  utility  shall  contract  for  any  new  plant  or  facility 
which  is  not  in  substitution  of  any  existing  plant  or  facility,  or  an 
extension  thereof,  or  in  addition  thereto,  unless  and  until  it  shall  have 
obtained  from  this  Commission  a  certificate  that  public  convenience 
and  necessity  require  such  construction.  Pike  County  Teleph.  Co.  v. 
Noble    (III.)    336. 

4.  Subscribers  should  not  be  permitted  to  furnish  extension  te]e< 
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phones,  since,  in  order  to  insure  good  and  efficient  service,  the  com- 
pany should  own  all  parts  of  its  instruments  and  be  held  responsible 
for  th^ir  proper  up-keep  and  service  conditions.  Simms  y.  Columbia 
Xeleph.  Co.   (Mo.)   366. 

TENANTS. 

Liability  of  landlord  for  water  furnished  to,  see  Sebvice,  63. 

TERMINAI.  BOXES. 

Installed  in  manholes  not  on  poles,  see  Street  Hailwats,  2. 

TEST. 

Of  water  meters,  see  Sebvigb,  62. 

TIME. 

Prohibition  against  requiring   claim   against   carriers   to  be  pre- 
sented in  less  than  two  years,  see  Cabbiebs,  2. 

TITIiE. 

Jurisdiction  of  Conmiission  to  determine  title  to  land,  see  Com* 

HIS8I0N8,  17. 
To  right  of  way,  operation  of  car  to  keep,  see  Sebvice,  9. 
Lack  of,  as  affecting  valuation  of  public  utility  land»  see  Valua- 

TtON,    44. 

TOLI*  RATES. 

C  barges  for  telephone  toll  service,  see  Rates,  4(M2,  44,  45,  57-61 

TOOLS. 

Allowance  for  engineering  upon  appraisal  of,  see  Valuation,  18. 

TOWNS. 

Decrease  in  size  of,  authorising  abandonment  of  service  by  elec.- 
trie  companies,  see  Sebvice,  8. 

TRAFFIC. 

Order  compelling  interchange  of,  not  violative  of  due  process,  see 
Constitutional  Law,  1,  2. 

TRAILERS. 

To  be  provided  in  order  to  furnish  seating  capacity  for  passengers 
on  interurban  cars,  see  Sebvice,  18. 

TRAINS. 

Requiring  interstate  trains  to  stop  at  designated  stations  as  bur- 
den on  interstate  commerce,  see  Com^cebce,  2. 

TRANSFERS. 

To  be  furnished  by  interurban  railways,  see  Sebvice,  10. 

ULTRA  VIRES. 

Power  of  Commission  over  ultra  vires  utility  operating  prior  to 
Public  Utility  act,  set  COMiniWToifB,  7. 
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UNION  STATION. 

See  Sebvice,  35,  39. 

UNITED  STATES  SUPREME  COURT. 

Powers  of,  on  appeal,  see  Appeal  a.nd  Review. 

UNIT  PRICES. 

Reasonableness    of   allowance   for   general   contractor 'a   profit   on« 
see  Valuation,  21. 

UNUMITED  SERVICE. 

Of  telephone,  rates  for,  see  Rates,  46. 

UNREASONABLE  ORDERS. 

Powers  of  Commission  to  enforce,  see  Commissions,  4. 

USE. 

Valuation  of  property  not  in  use,  see  Valuation,  26-29. 

USE  OF  MUI.TIPIJES. 

In  valuation  of  railroad  right  of  way,  see  Valuation,  43. 

VACATION. 

Procedure  upon  vacation  of  order  of  Commission,  see  Appeal  and 

Review,  15. 
Of  streets,  see  MuNionPALiriES,  3. 

VALIDATION. 

Of  unauthorized  issue  of  stock,  see  Secubity  Issues,  2. 

VALUATION. 

/.  In  general,  1—6, 
II.  Purpose  of  valuation,  7—9. 
III.  Ascert<iinnient  of  value,   10—16, 

IV.  Non-physical  elements  tending  to   increase  value  or  coat, 
17-25. 
a.  Orcrhetid  expenses,  17—22, 

1.  Organization  expenses,    17. 

2.  Engineering  and  superintendence,  IS,  19. 

3.  Interest  during  construction,  20, 

4.  Groups  of  cxpptiscs,  21. 

5.  Percimtage  allowed  for  overhc:ul  expenses,  22, 
h.  Pavement  over  mainSf  23— 2S. 

V.  Valuation  of  particular  kindA  of  tangible  property,  26— SO. 
a.  Property  not  used  or  u.  <  ful  in  public  service,  26— 31m 

1.  In  general,  26-*J9. 

2.  Abandoned  or  buperseded  property,  30. 

3.  Investment  in  excess  of  present  needs,  31. 
h.  Property  acquired  without  cost,  32,  33. 

c.  Expenditures  on  property  owned  by  others,  34,  36, 
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d.  Land  and  buildings,  d&-45. 

i.  In  general,  36-^2, 

2.  Use  of  multiples,  43. 

3.  Lack  of  title,  44. 

4.  Appreoiation,  45. 

e.  Impounded  water,  46, 

f.  WorJcing  capital,   47-50. 

VI.  Valuation  of  particular  Icinds  of  intangiltle  property,  61^66. 
a.  Going  value,  5i— 5^. 

1.  In  ge^ieral,  S1^57, 

2,  Am,ounts  atlowed,  &S. 
h.  Franchises,   69,   OO. 

c,  nights  of  %vay,  consents,  etc,  61,  62. 

d.  Water  rights,  63^66. 

1.  In  general. 

1.  Tlie  property  of  a  public  service  corporation  does  not  have  a 
"market  value"  in  the  usual  sense  in  which  those  words  are  used.  Re 
Marin  Municipal  Water  Dist.    (Cal.)    433. 

2.  The  Arizona  Commission  accepted  the  valuation  of  a  water  com- 
pany's plant  which  the  engineers  of  the  company  and  the  Commission 
had  agreed  upon,  not  as  an  approval  of  all  the  methods  and  factors 
employed  in  arriving  at  such  amount,  but  as  a  somewhat  liberal  valu 
ation  sufficiently  accurate  for  the  purposes  of  the  rate-making  order, 
Arizona  Corp.  Commission  v.  Morenci  Water  Co.  (Ariz.)  525. 
Deflnitions. 

3.  The  term  "original  cost"  means  the  original  book  cost,  and  is 
defined  as  the  actual  expenditures  chargeable  to  capita]  accoimt  in 
accordance  with  the  Interstate  Commerce  Commission's  classification, 
in  cash  or  its  equivalent  in  terms  of  cash,  by  the  public  utility  for  ita 
operative  property  in  the  state  of  California,  as  of  the  date  of  the 
valuation.     Re  Petaluma  &  S.  R.  R.  Co.   (Cal.)   742. 

4.  The  term  ''reproduction  cost"  is  defined  as  "the  estimated  cost 
in  cash  of  acquiring  the  operative  right  of  way  and  real  estate,  and 
of  reproducing,  in  the  condition  in  which  it  was  acquired,  the  other 
physical  property  of  the  public  utility  in  the  state  of  California,  as 
of  the  date  of  the  valuation;  to  which  are  added  overhead  expenditures 
for  engineering,  law,  interest,  and  other  similar  items.  Re  Petaluma 
&  S.  R.  R.  Co.   (Cal.)   742. 

').  J  he  t«m  "reproduction  cost  less  depreciation"  is  defined  as  the 
reproduction  cost  less  tlie  diminution  in  the  value  of  the  physical  ele- 
ments of  the  property,  due  to  use,  age,  obsolescence,  inadequacy,  or 
other  causes,  this  diminution  being  called  depreciation,  and  plus  the 
increase  in  the  value  of  the  physical  elements  of  the  property,  due  to 
age  or  other  causes,  this  increase  being  called  appreciation.  Re  Peta- 
luma &  S.  R.  R.  Co.    (Cal.)    742. 

G.  It  cannot  be  assumed  in  a  rate  proceeding  that  the  purchase 
price  and  the  fair  present  value  of  a  public  servioe  property  are  iden* 


Digitized  by  LjOOQ IC 


1210  INDEX. 

VALUATION— confmtied. 

tical,  since  matters  other  than  fair  present  value  are  determinative  of 
the  purchase  price.  Commercial  Club  v.  Missouri  Public  Utilities  Co. 
(Mo.)   1017. 

//.  I*urpos€  of  valuation. 

Taxation. 

7.  The  inclusion  in  the  valuation  of  the  operating  property  of  a 
railroad  for  purposes  of  taxation,  of  a  sum  representing  the  intangible 
elements  of  value  created  by  the  density  of  traffic  and  volume  of  busi- 
ness along  the  line  of  the  railroad,  the  nature  of  the  country  through 
which  the  line  runs,  the  facilities  for  transacting  business  owned  and 
operated  by  private  individuals,  such  as  warehouses  and  docks,  the 
price  at  which  the  railroad  purchases  its  fuel  supply  and  the  re- 
sources of  the  country  adjacent  to  its  line  and  the  density  of  the  pop- 
ulation living  contiguous  thereto,  is  not  unwarranted  by  the  Con- 
stitution and  revenue'  laws  of  the  state,  since  these  elements  are  not 
mere  "good  will"  attaching  to  the  business,  but  are  elements  which 
enhance  the  value  of  the  physical  property  and  attach  to  it,  and  are  in- 
separable from  it.     Northern  P.  R.  Co.  v.  State   (Wash.)   232. 

8.  The  valuation  by  the  State  Board  of  Tax  Commissioners  of  the 
operating  property  of  a  railroad  as  an  entirety  for  purposes  of  tax- 
ation, and  the  apportioning  of  such  valuation  to  the  several  counties 
through  which  the  line  of  such  railroad  runs,  is  not  violative  of  article 
7,  §  3,  of  the  Washington  Constitution,  and  is  a  lawful  method  of 
valuing  such  property  for  the  purposes  of  taxation.  Northern  P.  R. 
Co.  V.  State   (Wash.)    232. 

—  Effect  of  statute. 

9.  The  Washington  statute  (Laws  1913,  p.  438)  providing  that 
all  property  shall  be  assessed  at  not  to  exceed  50  per  cent  of  its  true 
and  fair  value  in  money  does  not  have  the  effect  of  rendering  invalid 
valuations  and  assessments  for  the  year  1913,  lawfully  made  prior 
to  the  taking  effect  of  that  law.  Northern  P.  R.  Co.  v.  State  (Wash.) 
232. 

///.  Ascertainment  of  value. 

10.  The  problem  of  the  valuation  of  a  public  utility  is  of  such  im- 
portance that  the  Nebraska  Commission  will  not  restrict  its  solution 
to  rules  or  formulas  that  will  forbid  the  free  play  of  judgment,  experi- 
eiKc>,  and  tlie  influence  of  the  circumstances  of  the  particular  case. 
Marquis  v.  Polk  County  Teleph.  Co.   (Neb.)    140. 

11.  The  Missouri  Commission,  in  the  valuation  of  the  property  of  a 
public  service  corporation  for  rate- making  purposes,  will  not  state  sep- 
arately the  different  amounts  allowed  for  physical  property  and  in- 
tangible value.     Simms  v.  Columbia  Teleph.  Ck>.   (Mo.)   366. 

12.  In  the  valuation  of  the  property  of  a  public  service  corporation 
for  municipal  purchase,  while  it  is  necessary  for  the  purpose  of  analysis 
to  give  consideration  to  various  portions  of  the  property  separately, 
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the  finding  on  the  question  of  value  must  be  a  finding  of  the  value  of 

the  entire  property  as  a  unit.    He  Marin  Municipal  Water  Diat.  (Cal.) 

433. 

13.  While  value  affects  reasonable  rates,  the  valuation  of  the  prop- 
erty of  a  public  utility  cannot  be  determined  by  the  rates  charged. 
Grafton  County  Electric  Light  &  P.  Co.  v.  State   (N.  H.)    1064. 

14.  In  ascertaining  the  market  value  of  the  securities  of  a  street  rail- 
way company  all  of  whose  securities  were  owned  by  a  holding  company 
which  also  owned  the  securities  of  a  large  number  of  other  public  utili- 
tieSi  the  W^ashington  Commission  apportioned  the  ascertainable  market 
value  of  the  securities  of  the  parent  company  on  the  percentage  rela- 
tion that  the  gross  and  net  earnings  of  the  local  company  bore  to  the 
total  gross  and  net  earnings  of  all  the  subsidiary  companies  of  the 
parent  company.  Public  Service  Commission  v., Grays  Harbor  R.  & 
Light  Co.    (Wash.)    618. 

15.  Theoretical  warehouse  expense,  included  in  the  inventory  of  the 
property  of  a  telephone  company,  and  bsBed  on  the  cost  of  reproduce 
tion,  should  not  be  allowed  in  a  valuation  for  rate-making  purposes, 
where  such  expense  was  not  actually  incurred.  Simms  v.  Columbia 
Teleph.  Co.    (Mo.)    366. 

16.  In  arriving  at  the  present  holdings  of  an  electric  company  in  a 
rate  proceeding  the  sum  of  $161,736.20  was  held  properly  rejected  by 
the  Commission's  accountant,  it  appearing  that  the  property  had  been 
acquired  from  another  company,  the  assets  and  liabilities  of  which 
were  carried  on  the  books  at  $121,672.66,  and  that  on  the  following 
day  they  appeared  upon  the  books  of  the  company  acquiring  the  prop- 
erty at  $263,307.76,  the  difference  representing  no  actual  investment 
Commercial   Club   v.  Missouri   Public   Utilities   Co.    (Mo.)    1017. 

IV.  Nonphysical  elements  tending  to  increase  'value  or  cost* 

a.  Overhead  expenses, 

1,  Organization  expenses, 

17.  In  ascertaining  the  reproduction  cost  of  an  electric  railway,  the 
California  Commission  made  an  allowance  for  preliminary  and  organi- 
jtation  expenses  of  2  per  cent  on  all  expenses  except  the  cost  of  land. 
Re  Petaluma  &  S.  R.  R.  Co.    (Cal.)    742. 

2,  Engineering  and  superintendence. 

18.  An  allowance  should  not  be  made  for  engineering  upon  the  ap- 
praisal for  rate-making  purposes  of  the  furniture,  fixtures,  tools,  and 
teams  of  a  public  service  company.  Simms  v.  Columbia  Teleph.  Co. 
(Mo.)   366. 

19.  In  estimating  the  reproduction  cost  of  an  electric  railway,  an 
allowance  was  made  by  the  Commission  at  about  one  half  the  per 
cent  which  it  was  testified  would  be  necessary  to  secure  the  services  of 
an  engineering  firm  for  the  construction  of  the  road,  where  it  appeared 
that  the  total  engineering  expenditures  actually  incurred  during  the 
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construction  were  less  than  the  total  sum  allowed  by  the  Commission. 

Re  Petaluma  &  S.  R.  R.  Co.   (Cal.)   742. 

a.  Interest  during  conatruetian, 

20.  In  ascertaining  the  reproduction  cost  of  an  electric  railway,  the 
California  Commission  refusi^  to  allow  a  greater  per  cent  for  inter- 
est during  construction  than  was  paid  by  the  company  on  mortgage 
bonds  merely  because  of  a  temporary  iiiiancial  stringency.  Re  Peta- 
luma &  S.  R.  R.  Co.   (Cal.)   742. 

4.  Groups  of  expense's. 

21.  In  the  valuation  of  the  property  of  an  electric  corporation  for 
rate  purposes,  an  allowance  in  unit  prices  of  10  per  cent  for  general 
contractor's  profit,  and  an  additional  allowance  of  overhead  expi^nses 
on  land  of  0  per  cent  made  up  of  interest  during  construction  6  \}cr 
cent,  taxes  ^  per  cent,  legal  and  organization  expenses  2^  per  cent, 
and  an  allowance  of  overhead  expenses  on  electrical  transmission  and 
distribution  system,  buildings,  and  miscellaneous  structures  and  power 
plant  equipment,  of  15  per  cent,  made  up  of  engineering  5  per  cent,  in- 
terest during  construction  3  per  cent,  omissions  and  contingencies  3 
per  cent,  insurance  1^  per  cent,  and  legal  and  organization  expenses 
2h  per  cent,  was  held  ample.  Commercial  Club  t.  Missouri  Public 
Utilities  Co.  (Mo.)   1017. 

^.  Percentage  allowed  for  overhead  expenses, 

22.  In*  the  valuation  of  a  municipal  water  plant,  the  Indiana  Com- 
mission made  an  allowance  of  10  per  cent  for  overhead  expenses  where 
it  did  n^t  appear  that  the  construction  of  the  plant  required  any  extra 
engineering  assistance  or  preliminary  legal  expenses  or  contingencies 
of  any  kind.     Apple  v.  Brazil   (Ind.)   561. 

6.  Pavement  over  mains, 

23.  In  the  valuation  of  a  municipal  water  plant,  the  Indiana  Com- 
mission refused  to  make  an  allowance  for  pavement  over  mains  where 
such  pavement  had  not  been  actually  cut  in  the  laying  of  the  pipes. 
Apple  V.  Brazil   (Ind.)   561. 

24.  In  the  valuation  of  the  property  of  a  water  company  for  munic- 
ipal purchase,  no  allowance  should  be  made  for  pavement  in  valuing  the 
mains,  unless  the  pavement  was  spread  prior  to  the  laying  of  Uie 
mains,  for  the  reason  that  such  pavement  does  not  in  any  way  make 
the  property  more  valuable.  Re  Marin  Municipal  Water  Dist.  (Cal.) 
433. 

25.  In  the  valuation  of  the  property  of  a  waterworks  company  for 
municipal  purchase,  no  consideration  should  be  given  to  the  fact  that 
paving  has  been  laid  over  mains,  where  the  company  has  been  at  no 
expense  at  cutting  through  such  paving,  since  the  laying  of  paving  over 
mains  does  not  make  them  more  valuable.  Re  Marin  Municipal  Watel 
Dist.  (Cal.)  474. 


Digitized  by  LjOOQ IC 


l.\DEX.  13  J  3 

VALUATION— confint/cd. 

y.  Valuation  of  particular  kinds  of  tangible  property. 

a.  Property  not  used  or  useful  in  public  service. 

i.  In  general, 

28.  In  the  valuation  of  the  property  of  a  public  utility,  the  stock 
in  trade  kept  by  a  subsidiary  supply  company  for  sale  to  the  public 
will  not  be  considered.  Public  Sfr\  i<.*e  Commission  v.  Grays  Harbor  R. 
&  Light  Co.   (Wash.)    518. 

27.  Supplies  for  electric  wiring  and  merchandise  sale  should  not  be 
taken  into  consideration  in  arriving  at  the  fair  present  value  of  the 
property  of  an  electric  corporation  for  rate  purposes.  Commercial 
Club  V.  Missouri  Public  Utilities  Co.    (Mo.)    1017. 

28.  In  the  valuation  of  a  municipal  water  plant,  the  Indiana  Com- 
mission refused  to  allow  for  the  value  of  a  house  owned  by  the  city 
but  rented  for  dwelling  purposes.     Apple  v.  Brazil    (Ind.)    561. 

29.  In  ascertaining  the  reproduction  cost  of  an  electric  railway, 
no  allowance  should  be  made  for  property  which  had  been  sold  by  the 
utility  at  a  date  prior  to  the  time  at  which  the  valuation  was  made. 
Re  Petaluma  &  S.  R.  R.  Co.  (Cal.)   742. 

2.  Abandoned  or  superseded  property, 

30.  Property  of  an  electric  company  which  has  been  superseded  by  a 
permanent  arrangement  for  the  purchase  of  electricity  from  outside 
sources  will  not  be  excluded  from  consideration  by  the  Massachusetts 
Board  of  Gas  and  Electric  Light  Commissioners,  in  a  rate-fixing  pro- 
ceeding, on  the  theory  that  had  there  been  a  wise  administration  of  the 
company's  affairs,  these  losses  would  have  been  anticipated  and  provided 
for,  since,  in  the  absence  of  mismanagement  or  dislionesty,  the  Board  be- 
lieves that,  under  the  long-established  policy  of  the  commonwealth,  all 
paid-up  capital  honestly  and  prudently  invested  should,  under  normal 
conditions,  be  recognized  in  determining  a  fair  rate,  althoupfh  it  does 
not  follow  that  idle  capital  is  to  be  on  the  same  footing  as  active. 
Marlborough  Electric  Petitions  (Mass.)  665. 

3.  Investment  in  excess  of  present  needs, 

31.  An  electric  company  should  not  be  subject  to  the  criticism  that  it 
has  extended  its  lines  unduly  into  territory  in  which  the  business  is 
of  a  character  to  show  little  or  no  profit,  where  it  appears  that  such  ex- 
tensions have  been  made  wholly  in  response  to  actual  needs  or  in  rea- 
sonable anticipation  of  such  needs.  Marlborough  Electric  Petitions 
(Mass.)    665. 

b.  Broperty  acquired  without  cost. 

32.  In  valuing  the  property  of  a  municipal  water  plant,  the  Indiana 
Commission  refused  to  make  an  allowance  for  water  services  wliieh  had 
been  paid  for  by  the  consumers.     Apple  v.  Brazil    (Ind.)    501. 
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33.  A  water  company  is  entitled  to  have  donated  property  valued  in 
a  proceeding  to  determine  the  value  of  its  property  for  municipal  pur- 
chase.    Re  Marin  Municipal  Water  Dist.    (Cal.)    433. 

c.  Expenditures  on  property  owned  by  others, 

34.  In  valuing  the  property  of  a  street  railway,  the  Washington 
Commission  made  an  allowance  for  the  cost  of  excavating  and  filling 
with  earth,  streets  originally  constructed  of  sawdust  and  slab-wood 
fills,  it  appearing  that  such  work  had  been  necessary  for  the  original 
construction  of  the  road,  although,  having  been  done,  it  would  not  now 
be  necessary  in  replacing  the  road.  Public  Service  Commission  v 
Grays  Harbor  R.  &  Light  Co.   (Wash.)   518. 

35.  The  Washington  Commission,  in  fixing  the  valuation  of  the 
property  of  a  street  railway  company,  disallowed  the  cost  of  taking  up 
and  replacing  paving  on  streets  which  were  not  paved  at  the  time  the 
tracts  were  actually  laid.  Public  Service  Commission  v.  Grays  Harbor 
R.  &  Light  Co.   (Wash.)   518. 

d.  Land  and  buildings. 

In  In  general, 

36.  In  the  valuation  of  the  lands  of  a  water  company  for  municipal 
purchase  the  California  Commission  is  not  limited  to  au  allowance  of 
an  amount  equal  only  to  the  original  cost.  Re  Marin  Municipal  Water 
Dist.    (Cal.)   433. 

37.  In  the  valuation  of  lands  of  a  water  company  for  municipal 
purchase,  the  proper  inquiry  is  not  what  the  value  of  the  property  is  foi 
any  particular  use,  but  what  it  is  worth  in  the  market  in  view  of  its 
adaptability  to  all  reasonable  uses  including  the  catchment  and  storage 
of  water.     Re  Marin  Municipal  Water  Dist.    (Cal.)   433. 

38.  An  estimate  of  the  value  of  watershed  lands  based  upon  the  cap- 
italization of  an  assumed  net  annual  income  computed  upon  the  basis 
of  the  difference  between  the  estimated  cost  of  production  and  the 
estimated  wholesale  price  of  water  per  gallon  multiplied  by  the  supposed 
daily  delivery,  is  of  little  assistance  in  determining  the  value  of  such 
land  for  the  purpose  of  condemnation.  Re  Marin  Municipal  Water 
Dist.    (Cal.)    474. 

39.  An  estimate  of  the  value  of  watershed  lands  of  a  water  com- 
pany, based  upon  an  assumed  daily  flow  of  water  and  upon  a  price 
paid  for  water  under  entirely  different  conditions  in  other  parts  of  the 
state,  can  have  but  little  bearing  upon  the  question  of  the  value  of 
such  lands.     Re  Marin  Municipal  Water  Dist.    (Cal.)    433. 

40.  (Considerable  weight  should  be  given  to  testimony  as  to  the 
value  of  real  estate  by  one  familiar  with  land  values  in  the  locality 
in  which  the  public  service  property  is  located.  Commercial  Club 
V.  Missouri  Public  Utilities  Co.    (Mo.)    1017. 

41.  Opinions  as  to  the  value  of  buildings  based  upon  a  cursory 
examination  and  upon  measurement  and  a  certain  unit  value  per  cubic 
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foot  will  not  be  given  as  much  consideration  by  the  Missouri  Commis^ 
aion  as  detailed  estimates  by  its  engineers  based  upon  the  number  oi 
bricks  in  the  building,  the  weight  of  steel  in  the  trasses,  the  cubic 
yards  of  concrete,  and  prices  of  labor,  etc.  Commercial  Club  v.  Mis- 
souri Public  Utilities  Co.   (Mo.)   1017. 

42.  In  a  valuation  for  municipal  purchase,  the  proper  method  of 
valuing  waterworks  property  in  connection  with  a  project  contemplat- 
ing the.  acquiring  of  certain  highway  rights  and  the  construction  of  a 
dam  for  the  storage  of  storm  water  would  seem  to  be  to  follow  the 
usual  rule  in  valuing  the  land,  in  view  of  all  the  uses  to  which  it  may 
reasonably  be  devoted,  including  a  proper  allowance  for  the  construe 
tion  work  actually  performed  and  the  acquisition  of  the  highway  rights. 
Re  Marin  Municipal  Water  Dist.   (Cal.)   433. 

2.  Use  of  multiples. 

43.  In  proceedings  to  ascertain  the  valuation  of  the  property  of  a 
street  railway  company,  a  multiple  of  1.25  plus  10  per  cent  expenses 
was  used  in  ascertaining  the  valuation  of  the  right  of  way,  although 
the  Commiseion  said  that  the  arbitrary  addition  by  reascm  of  apply* 
ing  multiple  might  be  deducted  if,  in  any  future  case,  the  question  of 
the  value  of  the  property  for  some  particular  purpose  should  become 
relevant.    Re  Petaluma  &  S.  R.  R.  Co.   (Cal.)   742. 

d.  Lacic  of  title, 

44.  Land  actually  used  and  useful  in  the  operation  of  a  public 
service  corporation  will,  for  the  purposes  of  the  valuation  of  the 
property  of  said  utility,  be  considered  as  the  property  of  such  utility, 
although  the  title  to  such  land  is  in  the  name  of  a  subsidiary  com* 
pany.  Public  Stfrice  Conunission  y.  Grays  Harbor  R.  &  Light  Co 
(Wash.)  518. 

4.  Appreciation. 

45.  In  the  valuation  of  the  property  of  a  waterworks  company  for 
municipal  purchase,  the  company  is  eutitled  to  a  value  for  its  water- 
shed lands  equal  to  the  fair  value  of  property  of  a  similar  character 
in  the  vicinity,  although  such  value  is  in  excess  of  the  cost  of  such 
property.    Re  Marin  Municipal  Water  Dist.   (Cal.)   474. 

e.  Impounded  water, 

46.  A  water  company  which  has  accumulated  storm  water  In  its 
reservoirs  and  thereby  reduced  them  to  possession  is  the  owner  of  such 
water  as  personal  property,  and  the  company  is  therefore  entitled  to* 
have  it  valued  in  a  proceeding  to  determine  the  value  of  its  property 
for  municipal  purchase.     Re  Marin  Municipal  Water  Dist.   (Cal.)   433. 

/.  Working  capital, 

47.  In  a  valuation  for  rate  purposes,  an  allowance  of  $1,000  cash 
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working  capital  in  addition  to  supplies  already  included  as  current 
assets,  such  allowance  being  approximately  one  twelfth  of  the  yearly 
operating  expenses  of  an  electric  utility,  was  held  sufficient.  Commer- 
cial Club  V.  Missouri  Public  Utilities  Co.    (Mo.)    1017. 

48.  In  the  valuation  of  a  municipal  water  plant  the  Indiana  Com- 
mission made  an  allowance  of  $1,200  as  a  reasonable  aud  suilicient 
amount  for  working  capital,  where  it  appeared  that  the  total  operat- 
ing expenses  for  the  first  six  months  of  a  year  amounted  to  $5,088.73. 
Apple  v.  Brazil   (Ind.)   561. 

40.  In  a  proceeding  to  ascertain  the  value  of  an  electric  railway, 
the  California  Commission  refused  to  make  any  allowance  for  work- 
ing capital,  although  the  Commission  said  that  a  claim  for  such  an 
allowance  would  receive  attention  in  a  subsequent  proceeding  for  fix- 
ing the  value  of  the  property  of  the  company  as  a  going  concern.  Re 
Petaluma  &  S.  R.  R.  Co.   (Cal.)   742. 

50.  An  allowance  of  5  per  cent  on  the  capital  obligations  of  a  tele- 
phone company  for  working  capital  is  not  excessive.  Marquis  v.  Polk 
County  Teleph.  Co.   (Neb.)   140. 

VI»  Valuation  of  particular  leinda  of  iniangible  property, 

a.  Ooing  value, 

1.  In  general. 

51.  In  fixing  the  Taluation  for  rate-making  purposes,  every  effort 
honestly  put  forth,  every  dollar  properly  eoEpended,  and  every  obliga- 
tion legitimately  incurred  in  the  establishment  of  or  in  the  building 
up  of  a  public  utility  business  should  be  taken  into  consideration- 
Apple  V.  Brazil  (Ind.)  561. 

52.  In  fixing  the  value  of  the  property  of  a  waterworks  company  for 
municipal  purchase,  the  property  of  the  company  must  be  valued  as  s 
whole,  as  a  going  concern.  Re  Marin  Municipal  Water  Dist.  (Cal.) 
474. 

53.  In  a  valuation  for  rate  purposes,  the  Missouri  Coram '.F^ion  will 
not  attempt  to  fix  a  separate  and  distinct  sura  for  poin|T  value  or  in- 
tangible value,  but  will  take  into  account  the  fact  that  the  plant  was 
in  successful  operation  as  a  going  concern.  Commercial  Club  v.  Mis- 
souri Public  Utilities  Co.   (Mo.)    1017. 

54.  In  the  valuation  of  the  property  of  a  water  company  for  munic- 
ipal purchase,  a  separate  value  should  not  be  assigned  to  the  going 
concern,  but  this  element  of  value,  so  far  as  it  exists,  should  be  con- 
sidered as  enhancing  the  value  of  the  utility's  tangible  property.  Re 
Marin  Municipal  Water  Dist.    (Cal.)    433. 

55.  The  Missouri  Commission  will  not  apply  the  cost  of  reproduc- 
tion theory  so  far  as  to  allow  for  theoretical  expenditures  for  adver- 
tising, for  soliciting  telephone  subscribers,  and  for  cost  of  development 
of  the  business,  where  the  boolcs  and  records  of  the  company  show 
that  no  such  expenditures  were  actually  made;  but  will  take  into  ac- 
count the  fact  that  the  company  was  in  successful  operation  as  a  go- 
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ing  concern  in  ilxiug  its  fair  present  value  for  rate-making  purposes. 

Simms  v.  Columbia  Telepli.  Co.   (Mo.)    366. 

06.  In  the  valuation  of  the  property  of  a  waterworks  umpauy  for 
municipal  purchase,  the  going  concern  value,  in  addition  to  the  value 
of  its  physical  properties,  cannot  be  large  where  tlie  company  has  never 
received  a  revenue  sufficient  to  yield  a  fair  return  on  the  value  of 
its  physical  property,  and,  under  such  circumstances,  the  California 
Commission  will  make  such  allowance  as  seems  fair  from  all  the  evi- 
dence by  virtue  of  the  fact  that  the  company's  property  is  being  taken 
as  a  going-business  concern.  Re  Marin  Municipal  Water  Dist.  (Cal.) 
474. 

57.  If  an  allowance  is  made  for  deficiencies  during  the  early  years 
of  a  public  utility's  operations,  such  allowance  should  not  extend  beyond 
a  reasonable  time  for  building  up  the  business,  if  the  properties  have 
been  planned  and  constructed  with  reasonably  sound  judgment,  in  view 
of  the  locality  in  which  the  business  is  conducted  and  of  the  facts  and 
circumstances  surrounding  its  inception  and  prosecution.  Re  Marin 
Municipal  Water  Dist.   (Cal.)   433. 

2,  Amounts  allotoed. 

58.  In  the  valuation  of  a  municipal  water  plant  the  Indiana  Com- 
mission fixed  the  amount  of  $5,000  as  a  reasonable  allowance  for  going 
value  where  the  evidence  showed  that  considerable  money  had  been 
expended  in  building  up  the  business,  that  practically  no  interest  had 
ever  been  paid  on  the  investment,  and  that  no  money  had  been  set 
aside  for  depreciation.    Apple  v.  Brazil  (Ind.)   661. 

6.  Franchises. 

59.  In  ascertaining  the  reproduction  cost  of  an  electric  railway,  no 
allowance  should  be  made  for  the  cost  of  franchises  under  which  the 
company  did  not  at  the  present  and  never  had  operated.  Re  Petaluma 
&  S.  R.  R.  Co.   (Cal.)   742. 

60.  In  the  valuation  of  property  of  a  water  company  for  municipal 
purchase,  a  separate  value  should  not  be  assigned  to  the  franchises, 
but  this  element  of  value,  so  far  as  it  exists,  should  be  considered  afl 
enhancing  the  value  of  the  utility's  tangible  property.  Re  Marin 
Municipal   Water   Dist.    (Cal.)    433. 

c.  Rights  of  way,  consents,  etc. 

61.  The  estimated  cost  of  rights  of  way  included  in  the  inventory  of 
the  property  of  a  telephone  company,  and  based  on  the  cost  of  repro- 
duction, should  not  be  allowed  in  a  valuation  for  rate-making  pur- 
poses, where  such  cost  was  not  actually  incurred.  Simms  v.  Columbia 
Teleph.  Co.   (Mo.)   366. 

62.  In  the  valuation  of  the  rights  of  way  of  a  waterworks  company 
for  municipal  purchase,  the  estimate  should  not  be  baaed  upon  the  bare 
width  of  the  pipe,  but  there  is  some  doubt  as  to  whether  the  width  al- 

P.U.R.'15C.— 77. 
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.owed  for  should  be  as  much  as  10  feet  unless  the  water  company  ac- 
tually owns  an  established  width  of  that  amount  or  more.  Re  Marin 
Municipal  Water  Dist.   (Cal.)   474. 

d.  Water  rights, 

63.  A  water  company  has  no  water  rights  which  should  be  valued 
separately  from  its  land,  where  its  waters  are  taken  from  no  natural 
stream,  and  are  exclusively  storm  waters;  but  the  company  is  entitled 
to  have  consideration  given  to  the  fact  that  its  land  is  adapted  for 
catchment  and  storage  of  storm  waters.  Re  Marin  Municipal  Water 
Dist.   (Cal.)  433. 

64.  In  the  valuation  of  the  lands  of  a  water  company  for  municipal 
purchase,  consideration  should  be  given  to  rights  of  fiowage  possessed 
by  the  company,  and  to  rights  to  divert  and  use  the  waters  of  natural 
streams.     Re  Marin  Municipal  Water  Dist.   (Cal.)   433. 

65.  In  the  valuation  of  the  water  plant  of  a  municipality,  the  In- 
diana Commission  made  an  allowance  for  certain  water  rights  which 
had  been  procured  by  the  city.    Apple  ▼.  Brazil  (Ind.)  561. 

VALUE. 

See  Valuatiow. 

VALUE  OF  SERVICE. 

As  factor  to  be  considered  in  determining  reason ablenefls  of  rates, 
see  Rates,  12. 

VALUES. 

Apportionment  of,  see  AppoBTioxMifiNT,  6. 

VEGETABLES. 

Railroads  to  furnish  grain  doors  and  bulkheads  for  the  protection 
of,  see  Service,  26. 

VEHICLES. 

Motor  vehicle  law  not  regulation  of  oarrierSy  see  Gabbuss,  1. 

VOLUME  OF  BUSINESS. 

Impropriety  of  including  in  valuation  of  operating  property  of 
railroads  for  tax  purposes,  see  Valuahon,  7. 

VOLUKTART. 

Presumption  as  to  reasonableness  of  voluntary  rates,  see  BvnMBNOi; 
3. 

WAREHOUSE. 

Discrimination  in  rates  by,  see  DiscBnoTTATion',  41. 
Return  of  warehouse  company,  see  RB?rt7BW,  29. 
Allowance  of  theoretical  warehouse  expense  in  cost  of  reprodnctfoa, 
see  Valuation,  16. 
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WARNING  8IGN8. 

At  crossings,  see  Kailboads,  2. 

WASTE. 

Per  capita  consumption  of  water  denoting,  see  Wateb,  1. 
Reasonableness  of  rule  giving  company  right  to  change  consumer's 
wasted  water  from  flat  to  meter  rates,  see  Rates,  64. 

WATER. 

Apportionment  of  expenses  of  water  plant,  see  Appobtiojtment,  4,  5. 

Depreciation  of  water  plant,  see  DEPBECfiATiON. 

Of  irrigation  company,  see  Discrimination,  43,  45. 

Rates  for,  see  Rates  generally,  and  particularly  63-68. 

Place  for  keeping  records  of  water  company,  see  RxcoBDfi,  1. 

Return  of  water  company,  see  Retubn  generally,  and  particularly 

30-32. 
Service  by  water  company,  see  Sebvice,  47-55. 
Valuation  of  impounded  water,  see  Valuation,  46. 

1.  A  per  capita  consumption  of  water  approximately  1,150  gallons 
per  month  or  4,600  gallons  for  a  family  of  four  persons  denotes  waste. 
Arizona  Corp.   Commission  v.  Morenci   Water   Co.    (Ariz.)    525. 

2.  A  water  plant  is  operated  and  maintained  at  a  high  efficiency 
where  the  total  loss  in  pump  and  line  constitutes  but  5.75  per  cent  of 
the  total  amount  of  water  displaced.  Arizona  Corp.  Commission  v. 
Morenci  Water  Co.   (Ariz.)    525. 

WATER  RIGHTS. 

Jurisdiction  of  Commission  to  determine  existence  or  non-existence 

of,  see  Commissions,  19. 
Valuation  of,  see  Valuation,  63,  65. 

WATERSHED  LANDS. 

Valuation  of,  see  Valuation,  36-45. 

WATER  WORKS. 

Sale  of,  see  Consolidation,  Mebgeb  and  Sale. 

"WHARVES. 

Refund  of  wharfage  charges,  see  Repabation,  1. 
Charge  for  driving  on,  see  Rates,  69. 

WHOLESALE. 

Suburban  traffic  as,  see  Discbimination,  26. 

WIFE. 

Action  by  husband  in  behalf  of,  see  Pabties. 

WIRES  AND  CABLES. 

Cost  of  removing  from  street  to  alleys,  as  operating  expense,  see 
Retubn,    15. 
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WITNESSES. 

1.  It  is  not  necessary^  that  a  witness  testifying  concerning  land 
valuation  shall  have  been  engaged  in  the  real  estate  business,  or  tiiat 
he  shall  be  a  so-called  expert  in  the  strict  sense  of  the  term.  Re  Marin 
Municipal  Water  Dist.  (Cal.)  433. 

2.  While  the  engineers  of  the  Missouri  Commission  are  in  the  po- 
sition of  impartial  and  unprejudiced  witnesses  as  between  the  public, 
on  one  hand,  and  the  utilities,  on  the  other,  the  Commission  will, 
nevertheless,  scrutinize  their  testimony  to  discover  to  what  extent  it 
is  based  upon  facts,  and  to  determine  whether  there  is  sufficient  evi- 
dence to  change  their  conclusions.  Commercial  Club  v.  Missouri  Public 
Utilities  Co.    (Mo.)    1017. 

WOODEN  MOTOR  X-AUNGHES. 

Rate  of  depreciation  of,  see  Defbegiahon,  10. 

WOODEN  POLES. 

Substitution  of  steel  or  iron  poles  for  wooden  as  operating  expense^ 
see  Retubn,  16. 

WORK  GARS. 

Rate  of  depreciation  of,  see  Depreciation,  10. 

WORKING  GAPITAI.. 

Allowance  for,  in  valuation  proceedings,  see  VALUATtoir,  47-^. 

ZONES. 

Street  railway  rates  for,  see  Rates,  38. 
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